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AURACHER v. OMAHA & ST. L. K. CO. 
(Circuit Court, S. D. lowa, W. D. March 21, 1900.) 

1. RbMOTAI, OF CADSKB— .JnRIBDICTION AOQUIRED BT FEDERAL CODRT. 

An action in a state court against a railroad company to l'ecover over- 
charges alleged to hâve been exacted from plaintifif in violation of the 
Interstate coaimerce act Is one in which the state court ts without juris- 
diction of the subject-matter, and a fédéral court cannot, therefore, ac- 
quire jurisdictlon by removal. 

t, SAMB— SUIT8 RemOVABLB— CONTROTBKST OVER QUESTION OF JURISDICTION. 

A controversy over the question of the jurisdiction of a state court 
over the subject-matter of an action Is one which renders the cause re- 
movable, where It is between cltlzens of différent states and the requl- 
site amount is involved, and the question of the state court's Jurisdiction 
may be raised and determined in the fédéral court after removal. 

On Motion to Dismiss for Want of Jurisdiction, 

PlaintIfC sued défendant railroad company In the district court of Page 
county, lowa, to recover certain alleged overcharges amounting to $e,390. 
Défendant removed the case to the fédéral court, on the ground of diverse 
cltizenship, the amount in controversy being over $2,000. When the tran- 
script from the state court was filed, défendant moved to requlre plaintifC to 
file a bond for costs, the motion was sustained, and plaintiff gave a bond. 
Défendant then moved to strilie the pétition for want of jurisdiction for the 
reason that the state court, from which the case came, had no jurisdiction 
of the subject-matter; it being a suit in the state court under the provisions 
of the Interstate commerce act. 

W. P. Ferguson and Harl & McCabe, for plaintiff, 
J. G. Trimble and G. B. Jennings, for défendant. 

SHIRAS, District Judge. This action was brought in the district 
court of Page county, lowa, to recover damages for alleged over- 
charges on shipments of produce by plaintiff over the line of the de- 
fendant company, a common carrier engagea in interstate commerce 
business. Upon pétition of the défendant company the case was 
ordered removed into this court, the application for removal being 
based upon the provisions of the judiciary acts of 1887—88. From 
the averments of the pleadings and admissions of counsel, it appeara, 
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and must be held, that the action is based upon alleged violation of 
the interstate commerce act, and the défendant now moves that the 
action be dismissed for the reason that the state court had not juris- 
diction over the subject-matter of the controversy. Granting this to 
be true, the question arises whether the case should be dismissed for 
want of jurisdiction in the state court over the case as originally 
brought, or whether it should be remanded to the state court because 
it is not properly removable. 

When the argument was had, I expressed the opinion that, under 
the spécial circumstances of the case, the proper order would be to 
remand the case to the state court upon the ground that tlie removàl 
was improvidently made, because the state court did not hâve juris- 
diction over the subject-matter concurrent with the United States 
court; but upon reflection I hold that the question of jurisdiction is a 
controversy which justified the removal, as the parties are citizens of 
différent states, and the amount involved exoeeds $2,000, exclusive 
of interest and costs. 

It is not seriously questioned that the subject-matter of the action 
upon the merits is not within the jurisdiction of the state court, and 
this court, as its successor, is therefore without jurisdiction, and the 
motion to dismiss must be sustained. PlaintifE excepta. 



UNITED STATES, to TTse of EDWARD HINBS LUMBEE 00., T. 
HBNDËRLONG et al. 

(Circuit Court, D. Indlana. May 21, 1900.) 

No. 9,675. 

1, Courts— JtTRisDiCTiON—CoNTRACTOB's Boud— Action in Naitb of Unitkd 

Statbs. . 

Under the act of congress of August 13, 1894 (28 Stat. 278), requlring 
contractors for the construction of public building? to give bond for the 
prompt payment of those fumishing labor or materlals, and authorizing 
any person who has supplled labor oi material for the prosecution of such 
work, to brîng an action on said bond in the name of the United States, 
such action may be brought In the name of the United States, for the use 
of the laborer or material man, in any proper state court 

2. Samk— Amount in Controvébst. ■ " 

Under the judiciary act of March 3, 1887, § 1 (24 Stat. 552, c. 373), as 
corrected by act of August 13, 1888 (25 Stat. 433, c. 866), giving the circuit 
courts of the United States Jurisdiction "of any controversy in whlch the 
United States are petitioners or plaintifCs," a circuit court has not juris- 
diction of an action brought in the name of the United States, under 
authority of act of congress of August 13, 1894 (28 Stat. 278), to recover 
upon a contractor's bond for labor or material furnished in the construc- 
tion of a public building, where the amount in controversy is less than 
$2,000. 

At Law. 

Eich & Eich, Grant Crumpacker, and John G. WUliams, for plain- 
tiff. 
Wm. Johnston and E. C. Field, for défendants 



DKITED STATES V. HEMDEBLONQ. d 

BAKER, District Judge. This is an action brought in this court 
by the plaintifif to recover from the défendants the value of certain 
lumber fumished to Henderlong Bros. & O'Neill, who, as contractors, 
were erecting a post-offlce building for the United States at South 
Bend, Ind. The action is upon a bond executed by Henderlong Bros. 
& O'Neill as principals, and by the other défendants as sureties. 
The amount of the debt is alleged to be |1,262.23, for which amount 
judgment is demanded. 

The act of congress in pursuance of which the bond in suit was 
executed was approved August 13, 1894 (28 Stat. 278). It is enti- 
tled "An act for the protection of persons furnishing materials and 
labor for the construction of public works," and provides that : 

"Any person or persons entering into a formai contraet with the United 
States for the construction of any public building, or the prosecution and 
completion of any public worli, or for repairs upon any publie building or 
public work, shall be required before commencing such worlî to exécute the 
usual pénal bond with good and suiBcient sureties with the additional obli- 
gations that such contractor or contractors shall promptly make payments 
to ail persons supplying him or them labor and materials In the prosecution 
of the work provlded for in such contraet; and any person or persons mak- 
ing application therefor and furnishing aflidavit to the department under 
which the work is being or bas been prosecuted, that labor or material for 
the prosecution of such work has been supplied by him or them and pay- 
ment for the same has not been made, shall be furnished with a certified 
copy of said contraet and bond upon which said person or persons supplying 
such labor and materials shall hâve a right of action and shall be authorized 
to bring suit in the name of the United States for his or their use and ben- 
eflt, against said contractor and sureties and to prosecute the same to final 
judgment and exécution: provided, that such action and its prosecution shall 
involve the United States in no expense. 

"Sec. 2. Provided, that in such case the court In which such action la 
brought is authorized to require proper security for costs in case judgment Is 
for the défendant." 

The case was submitted to the court for trial, and, the court hav- 
ing heard the évidence, the question of the jurisdiction of the court 
has been raised; and it therefore becomes necessary to détermine 
whether the court has jurisdiction of this action, it being sbown by 
the allégations of the complaint and by the évidence introduced on 
the trial that the amount in controversy is less than |2,000. 

The statute under which the bond in suit was given does not pre- 
scribe the court in which the laborer or material man shall bring 
his suit to enforce the right of action which is thereby secured to 
him. In the absence of statutory régulation, the overwhelming 
weight of authority makes it certain that the laborer or material 
man could maintain an action in his own name against the principal 
and sureties in the bond for the recovery of the value of the labor 
or material supplied in the prosecution of the work. The statute, 
however, authorizes the laborer or material man to "bring suit in 
the name of the United States for his or their use and benefit," and 
doubtless in the courts of the United States the suit should be 
brought in that way. It is not by any means certain that the la- 
borer or material man may not bring suit in his own name in any 
State court of compétent jurisdiction in accordance with the course 
of practice in such courts. As the statute does not prescribe the 
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court in which the suit shall be brought, there would seem to be no 
doubt tbat it may be brought in the name of the United States, for 
thè use of the laborer or material man, in any proper state court. 
It is manifest that it was not the purpose of this statute to create or 
confer any n^ew jurisdiction on the courts of the United States for 
the enforcement of the claims of laborers or material men. It pro- 
ceeds on the assumption that the existing jurisdiction of the courts 
is suflQcient to secure the enforcement of the rights secured to them 
by the bond. The authority was granted to the laborer and ma- 
terial man to bring suit in the name of the United States for his or 
their use and beneflt as a mère matter of convenience. If this court 
possesses jurisdiction, it must be found in the first section of the 
judiciary act of March 3, 1887 (24 Stat. 552, c. 373), corrected by the 
act of August 13, 1888 (25 Stat. 433, c. 866). So much of that sec- 
tion as is pertinent to the présent discussion was construed in U. S. 
V. Sayward, 160 U. S. 493, 498, 16 Sup. Ct. 371, 40 L. Ed. 508, to 
read as foUows: "Second. Of any controversy in which the United 
States are petitioners or plaintiffs." It was there held that, in any 
controversy in which the United States are plaintiffs or petitioners, 
the circuit courts of the United States are given jurisdiction, re- 
gardless of the amount or value of the matter in suit. The right of 
action created by the bond in favor of laborers and material men is 
exclusively vested in them by the statute. They alone are author- 
ized to bring the suit, and to prosecute the same to final judgment 
and exécution. The United States hâve no interest, either directly 
or indirectly, in the controversy; nor can they be made liable for 
costs. The United States, as sole plaintiffs, could not maintain a 
suit in their own name upon the bond for the recovery of the value 
of labor or materials supplied to the contracter in the prosecution 
of the work. Is the présent suit a controversy in which the United 
States are plaintiffs or petitioners, within the true meaning of the 
first section of the présent judiciary act? A controversy, in the 
sensé of the statute, is a case at law or in equity brought before 
some compétent court of justice for forensic discussion and judicial 
décision. In order that the United States shall become plaintiffs in 
a case or controversy in a judicial tribunal, they must hâve some in- 
terest in the matter in issue. Where the plaintiff's statement of hls 
case discloses that he has no interest in the controversy, and it af- 
flrmatively appears that the right to the matter in controversy is 
vested wholly in some one else, it is difficult to perceive how such 
person can be said to hâve a case or controversy. The term "par- 
ties" includes ail persons who are directly interested in the subject- 
matter in issue, who hâve a right to make a défense, control the pro- 
ceedings, or appeal from the judgment. Strangers to the suit are 
persons who do not possess thèse rights. Hunt v. Haven, 52 îf. H. 
162. The plaintiff is he who, in a personal action, seeks a remedy in 
a court of justice for an injury to, or a withholding of, his rights. 
The légal plaintiff is he in whom the légal title or right of action is 
vested. The équitable plaintiff is he who, not having the légal title 
to the right of action, is in equity entitled to the thing sued for. 
Such are the accepted définitions of the terms "parties" and "plain- 
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tiffs." The United States are neither the légal nor équitable plain- 
tiffs in tlie présent action. Tliey are seeliing no remedy for any Ln- 
jury to, or for the withholding of, any of their rights; nor hâve they 
any équitable right to or interest in the thing sued for. They hâve 
neither the légal right of action, nor any équitable interest in the 
matter in controversy. Tbe United States are simply a formai or 
modal party, — a mère name, used for eonvenience only. The right 
of action is vested solely in the Edward Hines Lumber Company, 
and it, and not the United States, is the real party plaintifE in the 
pending controversy. The statute merely delegates authority to the 
laborer or material man to use the name of the United States for his 
use and benefit in any court having jurisdiction of the subject-mat- 
ter and the parties, It can hardly be supposed that it was the pur- 
pose of the statute to authorize a laborer or material man to pros- 
ecute petty claims, involving only a few dollars, in this court, when 
a more speedy and inexpensive trial can be had in the courts of the 
State. This is obvions from the fact that congress has manifested a 
steady purpose to restrict, rather than to enlarge, the jurisdiction of 
the courts of the United States. No reason is perceived why the 
courts of the United States should take cognizance of the suits of 
laborers and material men, unless the citizenship of the parties, and 
the amount involved in the controversy, are such as would give juris- 
diction as in the case of other suitors. Thèse views find support in 
the décisions of the suprême court in BroAvne v. Strode, 5 Oranch, 
303, 3 L. Ed. 108; McNutt v. Bland, 2 How. 9, 11 L. Ed. 159; Walden 
V. Skinner, 101 U. S. 577, 588, 589, 25 L. Ed. 963. 

The case of Browne v. Strode, supra, was a suit upon a bond given 
by an executor to the justices of the peace of Stafford county, Va., 
for the faithful exécution of the testator's will in conformity with 
the statute of that state. The object of the suit vpas to recover a 
debt due from the testator, in his lifetime, to a British subject. The 
plaintifls were the justices of the peace for Stafford county, and they 
and the défendants were ail citizens of the state of Virginia. Not- 
withstanding this, it was held that the circuit court of the United 
States had jurisdiction, on the ground that the real party plaintifE 
was a British subject, for whose use and benefit the suit was brought. 

The case of McNutt v. Bland, supra, was an action in the circuit 
court of the United States, instituted in the name of Alexander Mc- 
Nutt, governor of the state of Mississippi, who sued for the use of 
Thomas Leggett and others, citizens of the state of New York, 
against Bland, Humphreys, and Geissen, citizens of the state of Mis- 
sissippi. It was founded upon a bond executed by Bland, as sberiff 
of Claiborne county, in the state above mentioned. It was insisted 
that the circuit court had no jurisdiction of the action, because ail 
the parties plaintifl and défendant were citizens of the same state. 
The suprême court, however, sustained the jurisdiction of the court 
below on the ground that the parties for whose use the suit was 
brought were the real plaintiffs. The court said: 

"The constitution extends ttie judieial power to controversies between citi- 
zens of différent states. The eleventh section of the judiciary act gives iu- 
risdiction to the circuit courts of suits between a citizen of the state where 
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the suit Is brought and a citizen of another state. In thls case there Is a 
controversy and suit between citizens of New ïork and Mississippi. There 
Is neither between the governor and the défendants. As the instrument of 
the r-\te law, to afford a remedy against the sheriff and hls sureties, his 
name is In the bond, and to the suit upon It, but in no Just vlew of the con- 
stitution or law can he be considered as a litigant party. Both look to 
things, not names,— to the actors in controversies and suits, not to the mère 
forma or Inactive instruments used In conductiug them, in vlrtue of some 
positive law. This court must bave acted on thèse prlnciples in Browne v. 
Strode, 6 Oranch, 803, 3 L, Ed. 108, whieh was a suit on an administration 
ibond of an exécuter for the falthful exécution of the testator's will, in con- 
formity with a law of Virginia (5 Hen. St. p. 401) whieh requires ail such 
bonds to be payable to the justices of the county court where administration 
Js granted, but may be put In suit and prosecuted by and at the costa of the 
party Injured. The object of that suit was to recover a debt due by the 
testator to a British subject The défendant was a citizen of Virginia. The 
persons named in the déclaration as plaintifls were the justices of the county, 
who were aiso citizens of Virginia, yet it was held that the circuit court of 
that state had jurisdiction. We are aware of no subséquent décision of this 
court whieh in the least impairs the authorlty of that case, or contravenes 
the princlple on whieh it was decided,— that where the real and only con- 
troversy is between citizens pt différent States, or an alien and a citizen, and 
the plaintiff is by some positive law cbmpelled to use the name of a public 
offlcer who haS not, or ever had, any interest in or control over it, the courts 
of the United States will not consider any others as parties to the suit than 
the persons beween whom the litigation before them exists." 

In the case of Walden v. Skinner, supra, the suprême court said: 

"Where the real and only controversy is between citizens of différent states, 
or an alien and a citizen, and the plaintifC is by some positive rule of law 
compelled to use the name of another to perform merely a ministerial act, 
who bas not, nor evêr had, any interest in or control over it, the courts of 
the United States will not consider any others as parties to the suit than 
the persons between whom the litigation before them exists." 

Thèse cases estâblish the principlé that the courts of the United 
States will not consider any others as parties to the suit than the 
persons between whom the litigation before them exists. From 
thèse considérations it f ollows that in the présent suit the only party 
plaintiff before the court is the Edward Hines Lumber Company, 
and, as the cause of action is for a sum less than $2,000, the court is 
without jurisdiction, and the action must be dismissed. So ordered. 



SPEARS et al. v. FLTNN et al. 
(Circuit Court, W. D. Michigan, S, D. May 10, 1900.) 

JUBISDICTrON OF FbDEEAL COURTS— PATENT AND COPYRIGHT CASES— Pl-ACB OF 

Brinoing Suit. 

The provisions of the judiciary acts of 1887 and 1S88, that no civil suit 
Bhall be brought In the fédéral courts against any person in any other dis- 
trict than that of whieh he is an inhabitant, but where the jurisdiction 
Is founded only on the fact that the action is between citizens of différent 
States suit shall be brought only in , the district of the résidence of either 
the plaintiff or the défendant, are not applicable to suits within the spé- 
cial jurisdiction given the circuit courts of the United States in patent 
and copyright cases, and^uch suits may be brought In any district where 
the défendant can be served with process. 

In Equity. On motion to dismiss as to certain défendants. 
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Frank F. Eeed, for complainants. 
Howard, Roos & Howard, for défendants. 

WANTY, District Judge. A bill was filed in this canse by the 
complainants, none of wliom are résidents of this district, against 
several nonresident défendants and one résident défendant, for in- 
fringement of a copyright. Service of process was had upon ail of 
the défendants within this jurisdiction, and the nonresident défend- 
ants now move to dismiss the cause as to them because the act of 3d 
March, 1887, as corrected by the act of 13th August, 1888, providea 
that "no civil suit shall be brought before either of said courts against 
any person by any original process or proceeding in any other dis- 
trict than that whereof he is an inhabitant, but where the jurisdic- 
tion is founded only on the fact that the action is between citizens 
of différent states, suit shall be brought only in the district of the 
résidence of either the plaintiff or the défendant," and gives this 
court iurisdiction only as to the résident défendant. Under the gên- 
erai words above quoted of the judiciary act, suits under the spécial 
jurisdiction of the circuit courts in copyright and patent causes would 
be included, and it was generally so held before the décision of the 
suprême court in Re Hohorst, 150 U. S. 653_, 14 Sup. Ot. 221, 37 L. 
Ed. 1131. Since the expression of the court in that case, it has been 
held by Judge Townsend, sitting in the Southern district of New 
York, in Union Switch & Signal Co. v. Hall Signal Co., 65 Fed. 625, 
and by the circuit court of the district of Massachusetts in Donnelly 
V. United States Cordage Co., 66 Fed. 613, that the provision of the 
judiciary act referred to applies to ail suits without exception. But 
the expressions of the court in Re Hohorst, supra, followed by the 
opinion in Re Keasbey & Mattison Co., 160 U. S. 221, 16 Sup. Ct. 
273, 40 L. Ed. 402, clearly indicate that the gênerai words in the judi- 
ciary act do not affect the jtirisdiction which had been granted to 
the circuit courts of the United States in patent and copyright cases, 
and they may be brought in any district where the défendant can be 
served with process. Lederer v. Rankin (C. C.) 90 Fed. 449, and cases 
cited in that opinion. The motion is overruled. 



AULTMAN & TAYLOR CO. x. BEUMFIELD, Treasurer. 

(Circuit Court, N. D. Otiio, E. D. May 31, 1900.) 

I No 5.901. 

1. Courts— CoNFLicT dp Jurisdiction— Injdnction—Interfebeiïce with Pro- 
CBBDiNGS IN State Court— CoKSTiTtJTroNAi. Law. 

An action having been brouglit for the reeovery of a back assessment, 
and tlie taxpayer having appeared therein, he commenced an action in a 
fédéral court to enjoin the treasurer from proceeding in said action in the 
State court, on the ground that the statutes under which he acted were in 
confllct with the fourteenth amendment to the United States constitution, 
providlng that "no state shall deprive any person of life, llberty, or prop- 
erty without due process of law." Beld, that the blll must be dismissed, 
Bince the exercise of such power is expressly forbidden by Eev. St TJ. S. 
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S 729, provJdlng that the writ of Injunctlon shall not be granted by any 
court of the United States to stay proceedings lu any court cf a state. 

2. Same— Civil Rights Act. 

Rev. St. U. S. § T20, prohiblting the issue of Injunctions by the fédéral 
courts to stay proceedings in a state court, Is not so far modifled or re- 
pealed by section 1979, providing that every person who, under color of 
any statute of any state, causes any citizen of the United States to be 
Bubjected to the deprivation of any rights, privilèges, or immunities se- 
cured by the constitution and laws, shall be liable to the party injured 
in an action at law or suit in equity for redress, as to permit a fédéral 
court to entertain a bill to restrain a county treasurer from proceeding 
In an action in a state court for the recovery of a judginent for a baclî 
assessment upon the personal property of complainant, although in the 
proceeding in which such prima facie case was made the requirement of 
due process of law was not observed, contrary to the fourteenth amend- 
ment to the United States constitution. 

8. Same— Questions Arising undkk United States CoNSTiTUTroN— Remedt. 
Where the défense to an action in a state court involves the construc- 
tion and application of the fourteenth amendment to the United States 
constitution, but défendant cannot remove the suit to the circuit court 
of the United States, because the fédéral question does not appear upon 
the face of plaintiïC's statement of hls claim, and the right set up under 
the constitution is denied to him by the highest court of the state to whleh 
the controversy can be carried, defendant's remedy is to sue out a writ 
of error from the suprême court of the United States, and thus obtain a 
review of the fédéral question involved. 

Wm. A. Lynch, Harter & Krichbaum, Bell & Brinkerhoff, Cum- 
mings & McBride, and Bricker & Workman, for complainant. 

Brucker & Cummins, Douglass & Mengert, and J. B. Jones, for re- 
spondent. 

Before LURTON, Circuit Judge, and EICKS, District Judge. 

LUETON, Circuit Judge. The complainant is a manufacturing 
corporation organized under the laws of Ohio. The respondent is a 
citizen of the state of Ohio, and is the treasurer of Richland county, 
Ohio. In January, 1899, the auditor of Richland county, acting un- 
der sections 2781 and 2782 of the Revised Statutes of Ohio, made a 
back assessment against the complainant corporation upon personal 
property alleged to hâve been omitted from its tax returns for the 
years 1893, 1894, 1895, 1896, 1897, and 1898. The aggregate of the 
back assessment for the several years, with penalties, amounts to 
more than $250,000. Thèse assessments were certifled by the au- 
ditor to the county treasurer, who placed them for collection ujwn 
the personal tax duplicate of the county. Two courses were then 
open to the treasurer for the collection of the tax thus assessed. He 
might hâve issued a distress warrant under section 1095 of the Re- 
vised Statutes of Ohio, or he might bring an action at law against 
the tax debtor in the court of common pleas for the recovery of a 
judgment against him, as provid^d by section 2839 of the Revised 
Statutes of Ohio. If he resorted to the flrst course, and the taxpayer 
had reason to believe that the assessment was illégal, it was open for 
the latter to en join the collection of the tax, under section 5848, Eev. 
St. Ohio. Whitbeck v. Minch, 48 Ohio St. 210, 31 N. E. 743; State 
V. Jones, 51 Ohio St. 492, 517, 37 N. E. 945; Eailroad Co. v. Wagner, 
43 Ohio St. 75, 1 N. E. 91; Groesbeck v. City of Cincinnati, 51 Ohio 
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St. 365, 37 N. E. 707. The county treasurer, in respect to the back 
tax assessed against complainant, did not resort to a distress war- 
rant, but instituted suit in the common pleas court of Kichland coun- 
ty, Ohio, and sought to recover judgment against it, and to collect 
same by exécution. Section 2859, Rev. St. Ohio, provides that, in a 
suit against a tax debtor assessed under sections 2781, 2782, Id., "the 
tax duplicate shall be received as prima facie évidence on the trial 
of said suit of the amount and validity of such taxes appearing due 
and unpaid thereon." The complainant was duly served with pro- 
cess, and required to appear and défend the said suit, and did so ap- 
pear and plead. In this situation, and while said suit was pending 
and undecided, this bill was filed. The complainant in its bill dénies 
that it had omitted to make true returns of its personal property sub- 
ject to taxation for either of the years for which it has been back as- 
sessed, dénies that it made false returns, and, in the most strenuous 
terms, avers that the assessment thus made by the county auditor was 
uujust, arbitrary, and illégal. It also sets out certain matters which 
oceurred in the auditor's office pending his action, which operated to 
mislead complainant as to the purpose of the auditor, and by which 
it was eut oiï from making a full défense. 

Section 1071, Rev. St. Ohio, provides that the county auditor shall 
receive, as compensation, 4 per centum of any taxes collected and 
paid into the county treasury on property omitted, and placed by 
him upon the tax duplicate, under sections 2781 and 2782, already 
cited. Complainant avers that, in a proceeding started before the 
auditor by the tax inquisitor for the correction of the return of a tax- 
payer for the purpose of back-assessing omitted property, the county 
auditor acts in a quasi judicial capacity, and is required to hear and 
weigh évidence, and décide ail questions of both fact and law in 
issue between the tax inquisitor and the taxpayer. Upon this pro- 
mise complainant avers that Siections 2781 and 2782, under which the 
county auditor can alone act, are in conflict with that provision of 
the fourteenth amendment to the constitution of the United States, 
which provides that "no state shall deprive any person of lif e, liberty 
or property without due process of law." In short, the contention is 
that the county auditor is given a direct interest in flnding against 
the supposed delinquent taxpayer, and no compensation if he finds 
for him, and that an assessment which results from the prejudiced 
or interested action of the county auditor is not "due process of law." 
Upon the theory that the law of Ohio, under which thèse assessments 
were made, is obnoxious to the constitution of the United States, as 
not providing for due process of law, the complainant has sought the 
interposition of a court of the United States. 

The objection thus made to the competency of the county auditor, 
by reason of the mode in which he is compensated, was presented to 
the suprême court of Ohio, and decided in favor of the validity of the 
law, in the case of Probasco v. Raine, 50 Ohio St. 378, 34 N. E. 536. 
The same question came before this court in Meyers v. Shields (G. C.) 
61 Fed. 713, where the opinion was by RICKS, District Judge, where 
the law was held invalid, as not constituting due process. In Meyers 
V. Shields, cited above, the jurisdiction of this court was clear. The 
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bill in that case was filed before jurisdiction had attached in any 
State court, and no question arose as to the power of this court to 
enjoin an action in a state court for a judgment upon the back as- 
sessment there complained of. Neither was there any doubt as to 
the effîciency of a remedy in this court which did not include an in- 
junction against a prior and pending suit in a court of the state in 
which the validity of the same assessment was involved. The views 
of Judge EICKS, as to the inyàlidity of sections 2781 and 2782 of 
the Eevised Statutes of Ohio, are fully expressed in his opinion in 
Myers v. Shields, cited above, and to the opinion there announced he 
still adhères; but, in the view we hâve as to the équitable jurisdic- 
tion of this court to grant any practical or efficient relief without 
enjoining the pending suit in the court of common pleas, we find it 
unnecessary to consider the merits of the case, or pass îormally upon 
the constitutional question upon which the jurisdiction of this court 
is invoked. 

The prayer of the complainant's bill is that the défendant, who, as 
treasurer of Eichland county, is the plaintifl in the action now pend- 
ing in the court of common pleas, be enjoined and perpetually re- 
strained from proceeding with his said action, and from in any man- 
ner collecting, or attempting to collect, the tax so assessed against 
the complainant. An injunction pendente lite was granted by one 
of the judges of this court upon the flling of the bill, by which the 
action of the state court has been stopped, and issues hâve been 
made upon ail the questions of fact and law upon which the justice 
or validity of the tax assessed dépends. The case cornes on now 
for a final hearing, and also upon preliminary motions by the défend- 
ant to dissolve the interlocutory injunction, and to dismiss the bill 
for want of jurisdiction in conséquence of the prior jurisdiction ac 
quired by the court of common pleas. 

It is very plain that unless this court can stop the proceeding in 
the state court, and draw to itself jurisdiction over the whole sub- 
ject, no efficient relief can be afiforded the complainant. But this is 
precisely what this court is forbidden to do by section 720 of the Ee- 
vised Statutes of the United States. That section is as follows: 

"The writ of injunction sliall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where 
such Injunction may be authorlzed by any law relating to proceedings in 
bankniptcy." 

This section is from the judiciary act of 1793. In view of our com- 
plex System of govemments and courts, it gives législative sanction 
to a rule of action long recognized by courts of concurrent jurisdic- 
tion, that a court flrst acquiring jurisdiction shall retain it, and dé- 
cide every question which occurs in the cause, and that the right to 
exercise such jurisdiction will not be taken away by proceedings sub- 
sequently started in another court. Peck v. Jenness, 7 How. 612, 
624, 12 L. Ed. 841. "Thèse rules," said Mr. Justice Grier, in the 
case cited above, "hâve their foundation, not merely in comity, but 
on necessity; for if one may enjoin, the other may retort by injunc- 
tion, and thus the parties be without remedy, being liable to a pro- 
cess for contempt in one, if they dare to proceed in the other." The 
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statute bas many times been given application, and the necessity for 
its observance impressed upon subordinate courts. Peck v. Jenness, 
7 How. 612, 12 L. Ed. 841; Diggs v. Wolcott, 4 Cranch, 179, 2 L. Ed. 
587; Haines v. Carpenter, 91 U. S. 254, 23 L. Ed. 345; Dial v. Reyn- 
olds, 96 U. S. 340, 24 L. Ed. 640; Association v. Hurst, 7 0. C. A. 
598, 59 Fed. 1. It is tnie that there are cases in whicb an injunc- 
tion bas been sanctioned in wbicb proceedings in a state court bave 
been stayed, but it will be found, upon examination, that in every 
sucb instance tbe injunction was for the purpose of protecting the 
subject-matter of the litigation over which the court issuing the in- 
junction had first acquired jurisdiction. French v. Hay, 22 Wall. 
250, 24 L. Ed. 857; Dietzsch v. Huidekoper, 108 U. S. 494, 26 L. Ed. 
497; Providence & N. Y. Steamship Co. v. Hill Mfg. Oo., 109 U. S. 
578, 599, 600, 3 Sup. Ct. 379, 617, 27 L. Ed. 1038; Moran v. Sturges, 
154 U. S. 256, 270, 14 Sup. Ct. 1019, 38 L. Ed. 981; Iron Mountain K. 
Co. V. City of Memphis, 37 C. C. A. 410, 96 Fed. 113. There can be, 
of course, no prêteuse that the jurisdiction of this court first at- 
tached, or that there is, in any true sensé, any jurisdiction over any 
res which bas been or may be interfered with by the common pleas 
court. 

But it is said that the complainant bas been subjected to the dep- 
rivation of certain rights and immunities secured by the constitution 
for the protection of their property, and that a tax bas been placed 
upon the tax duplicate of the county which, in any court, is at least 
prima facie évidence of the validity and amount of the tax, and of 
the fact that it is due and unpaid, and that the proceeding by which 
this prima facie case of liability bas been constructed was a pro- 
ceeding in which the requir-ement of due process of law was not ob- 
served, and that this bill is an action in which complainant invokes 
the protection of the courts of the United States against the dep- 
rivation of the rights guarantied to it by the fourteenth amendment 
of the constitution. But if it is plain that no efiScient relief can be 
granted to the complainant under such a bill, unless the court can 
stop the proceeding in the state court, and draw to itself original 
jurisdiction to hear and détermine the issues presented by the bill, 
we are still confronted with the positive provisions of section 720, 
forbidding an injunction against a proceeding in a state court 

In Live-Stock Dealers' & Butchers' Ass'n v. Crescent City Live- 
Stock Landing & Slaughter-House Co., 1 Abb. U. S. 388, Fed. Cas. 
No. 8,408, a bill was filed in the circuit court of the United States 
which, among other things, songht to enjoin the défendant from 
prosecuting certain pending suits in the state courts based upon al- 
leged violations by tbe complainant of the privilèges of the défend- 
ant Company under a law of the state whicb secured to it a monopoly 
of the business of slaugbtering cattle in a district including the city 
of New Orléans. The complainant claimed that the state law under 
which the slaugbter-house company was organized, and under which 
its monopoly was secured, was violative of the rights and privilèges 
secured to it, as a citizen of the United States, by the fourteenth 
amendment. The case was heard bef ore Bradley, circuit justice, and 
Woods, then circuit judge. The court construed the fourteenth 
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amendaient in accordance with the contention of tlie complainant, 
and held that the right to engage in any lawful employment in a law- 
ful manner was a fundamental right guarantied by the fourteenth 
amendaient, which had been violated by the law of Louisiana, 
which granted a monopoly of the business of slaughtering to the 
défendant corporation. But, when it came to enjoining the suits 
pending in the courts of the state against the complainant, the great 
justice said : 

"The objection that the circuit court of the United States cannot enjoln 
proceedings in the state court is an objection which cannot be surmounted. 
The fourteenth amendment authortzes congress, by appropriate législation, 
to carry Its provisions Into effect. Congress, in the exercise of the power 
thus given, would undoubtedly hâve the right to authorlze the fédéral courts 
to take Jurlsdlction of cases of thls sort, and to enjoln proceedings In the 
state courts, as well as proceedings In the fédéral courts. But congress has 
not as yet assumed that jurisdictlon, and therefore the courts are left to 
the provisions regulating the proceedings of the United States courts passed 
70 or 80 years ago. Section 3 of the act of 1793 déclares that no wrlt of 
injunctlon shall be granted to stay proceedings in any court of a state. 
Thls act has never been repealed. The court, therefore, feel compelled to 
refuse the injunctlon to restraln the défendants from proceedlng with the 
légal remedy which they hâve Instituted in the state courts. The remedy 
of the parties Is to allow the proceedings to pass to judgment, and, If the 
hlghest court of the state should decree against the construction of the four- 
teenth amendment which is clalmed by them, and which thls court has as- 
sented to, then they can carry the case up by wrlt of error to the suprême 
court of the United States, and hâve the whole question revlewed." 

But it has been urged that section 720 has, by implication, been 
repealed or modifled so far as it would prevent the full exercise of 
jurisdictlon under section 1979 of the Kevised Statutes. That sec- 
tion reads as follows : 

"Every person who, under color of any statute, ordinance, régulation, cus- 
tom or usage, of any state or territory, subjects, or causes to be subjected, 
any citizen of the United States or other person within the jurisdictlon there- 
of to tlie deprlvatlon of any rlghts, privilèges, or immunlties secured by the 
constitution and laws, shall be liable to the party Injured In an action at 
law, suit In equlty, or other proper proceedlng for redress." 

This section was part of the act of April 20, 1871, being the act 
entitled the "Civil Kights Act." The section in question is in the 
nature of a declaratory law, giving a right of action to every person 
who has been subjected to the deprivation of any right, privilège, or 
immunity secured by the constitution or laws of the United States, 
against the person who has subjected the plaintiff to the loss of the 
right or immunity so secured. It does not deal with the question of 
jurisdiction, and in no way refers to the court within which such ac- 
tion is to be brought. It is impossible to see any ground upon which 
it can be held that section 720 is in any way affected. 

It is true that in Tuchman v. Welch (C. C.) 42 Fed. 548, 557, the 
court did express the opinion that section 720 was repealed by this 
section, so far as it would prevent redress for the party whose rights 
or privilèges had been obstructed by state législation conflicting 
with the provisions of the fourteenth amendment. The opinion ex- 
pressed by Judge Phillips was purely dictum, as the case involved 
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no such question, and the view taken by him has not received the 
sanction of any court to wliicli we hâve been referred. 

In Hemsiey v. Myers (C. C.) 45 Fed. 283, 289, tlie efEect of section 
1979 upon section 720 came directly before Caldwell, circuit judge, 
who, speaking of section 720, said: 

"This section, save the exception, is as old as the judicial System of the 
■United States. Ita prohibition is absolute and unqualifled, except where 
the injunetion Is authorized by law in proceedings in banliruptcy. This ex- 
ception serves to emphasize lïie prohibition as to ail other cases. In cases 
where the jurisdiction of the court of the United States first attaches, the 
statute has no application; but in the cases we are considering the jurisdic- 
tion of the State courts flrst attached, and that fact, independently of the 
statute, according to a well-settled rule, is a bar to the jurisdiction of this 
court. To the observance of the rule enunciated by this section, and other 
cognate rules, we are indebted for the almost uniform hannonious relations 
that hâve existed between the state and the United States courts from the 
foundatlon of the govemment down to the présent time. The rule would 
hâve probably been the sanie independently of the statute. The state courts 
observe the rule towards the courts of the United States upon princlple, 
and without any statute requiring them to do so. It is not merely a rule 
of comity, but an absolute rule of law, obligatory on the courts of both juris- 
dictions, and absolutely essential to the maintenance of harmonious relations 
between the state and the United States courts, and indispensable to the due 
and orderly administration of justice in both. Appeals may be taken in cer- 
tain cases from the state courts to the suprême court of the United States, 
and in this way suitors claiming a right or privilège under the constitution 
of the United States, or an act of congress, or a treaty, may bave the validity 
of their claim finally determined by the suprême court of the United States; 
but the district and circuit courts of the United States possess no appellate 
or supervisory jurisdiction over the state courts. The circuit courts of the 
United States and the state courts are each destitute of ail power either to 
restrain or review the process or proceedings in the other. This rule has 
had the approval of the courts, lawyers, legislators, and laymen from the 
beginning of our System of government. The rule commends itself to the 
common sensé of ail mankind, and there can be no higher évidence of the 
soundness of a rule of law than that there is a universal consensus of opin- 
ion that It is sensible and just. The contention of the counsel for the plain- 
tiffs is that the statutes and rules of law which hâve been adverted to, and 
which, in the opinion of the court, preclude it from exercising jurisdiction 
In thèse cases, hâve been repealed or abrogated, either whoUy or partially, 
by section lî)79 of the Kevised Statutes of the United States, first enaeted 
as a part of the civil rights bill, April 20, 1871. And the leamed judge who 
delivered the opinion of the court on the motion for a temporary injunetion 
seems to entertain the same view. The section reada as follows: 'Bvery 
person who, under color of any statute, ordinance, régulation, custom or 
usage of any state or territory subjects, or causes to be subjected, any citi- 
zen of the United States, or other person wlthin the jurisdiction thereof, to 
tbe deprivation of any rights, privilèges or Immunities secured by the con- 
stitution and laws, shall be liable to the party injured in an action at laW; 
suit in equity, or other proper proceeding for redress.' The provision in the 
section, as originaliy enaeted, conferring jurisdiction on the district and cir- 
cuit courts of the causes of action enumerated in the section, has been trans- 
ferred to the head of jurisdiction of those courts, respectively. The section 
does not repeal, limit, or restrict the previously existing rules affecting the 
relations of the state and the United States courts, nor does it abolish the 
distinction between law and equity, or change the rules of pleading or mode 
of proceeding in any respect. If the section was stricken out of the stat- 
ute, the rights, privilèges, and immunities of the citizens under the constitu- 
tion and laws would remain to them, and the mode of seeking redress for 
a deprivation of thèse rights would be the same that it is now. The section 
déclares that the mode of proceeding to obtain redress for a deprivation of 
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thèse rights shall be by 'an action at law, or a suit In eqalty, or other proper 
proceeding for redress.' If the case Is one whlch, under the well-under- 
stood rules of pleading, Is cognizable only at law, then an action at law is 
the 'proper proceeding for redress'; and, if it is one cognizable only In eq- 
uity, then a suit in equity Is the 'proper proceeding for redress.' No new 
mode of proceeding Is enacted, and no new right created by this section. 
As it now stands in the Revised Statutes, it may be properly denominated a 
'declaratory' statute. And the statutes and rules of law defining and régu- 
la ting the powers, relatlops, and jurisdiction of the state and the United 
States courts wlth référence to each other are not affected by this section in 
the sllghtest degree. The demurrer to the bill is sustalned, the temporary 
Injunction dissolved, and the bill dismissed for want of equity." 

In Moore v. Holliday, 4 Dill, 52, Fed. Cas. No. 9,765, the bilî, among 
other things, sought to enjoin certain suits pending in courts of the 
state for the collection of taxes imposed by the state in violation of 
a supposed con tract for a différent mode of taxation. Touching this 
aspect of the relief sought, Dillon, circuit judge, said: 

"Se, far as the bill in tiils case asks to enjoin sults already brought and 
now pending in the state courts, to enforce the collection of any of the 
taxes complained of, it is sufflclent to remark that an express statute of the 
United States has prohiblted such interférence slnce the act of March 2, 
1792, re-enacted in section 720 of the Revised Statutes." 

In Kensselaer & S. R. Co. v. Bennington & R. R Co. (C. C.) 18 Fed. 
617, 618, it was sought to enjoin a suit in a state court upon the 
ground that the act upon which the suit was brought was a state 
statute which was void as in conflict with the constitution of the 
United States. The relief was denied, Judge Wheeler saying: 

"The rights of cltizens of other states to hâve thelr litlgation generally, 
and the rights of ail to hâve fédéral questions, tried In the fédéral courts, 
are provided for by the statutes relating to the removal of cases from the 
state to the fédéral courts, and to writs of error from the suprême court of 
the United States to the hlghest courts of the state, and are not left at ail 
t» be effectuated by injunction from one court to the other." 

Similar conclusions were reached aa to the effect and construction 
of section 720 in Railroad Co. v. Scott (C. C.) 13 Fed. 793; Dillon v. 
Railway Co. (C. C.) 43 Fed. 109. 

In Association v. Hurst, 7 C. C. A. 598, 59 Fed. 1, the circuit court 
of appeals for this circuit affirmed District Judge Barr in denying 
an injunction against a sale of land by a sheriff under an exécution 
froni a state court on a sale bond flled against sureties, although the 
land levied upon belonged to a stranger to the proceeding. Speak- 
ing of section 720, which prohibited an injunction against "any pro- 
ceeding in any court of the state," Taft, circuit judge, speaking for 
the court, said: 

"That section was passed, not to préserve comlty and harmonlous action 
between courts of the same sovereign exercising concurrent jurisdiction, but 
to attain such an end, and prevent unSeemly conflict between courts of dif- 
férent soveréigns exercising concurrent jurisdiction over the same territory. 
The purpose of the statute is so Important that a libéral construction should 
be given to accomplish it." 

A repeal or modification of section 720 should uot be lightly pre- 
sumed. To préserve harmony and comity between the courts of the 
United States and those of the state, it is essential that it shall be 
observed in its spirit as well as in its letter. Under the act of 1875, 
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as amended by tlie act of August 13, 1888, the circuit courts of the 
United States are given original jurisdiction, "concurrent with the 
courts of the several states, of ail suits of a civil nature, at common 
law or in equity, ♦ * * arising under the constitution or laws 
of the United States, or treaties made, or which shall be made, un- 
der their authority." So, any suit of which original jurisdiction is 
given may be removed by the défendant from a state court to the 
circuit court of the United States. 

But it is well settled that, although the décision of a case pending 
in a state court may dépend upon the construction and application 
of the constitution of the United States, the suit is not removable by 
the défendant unless the fédéral question appears on the face of the 
plaintiiï's pleadings. If it does not so appear from the plaintifÊ's 
statement of bis own claim, the want cannot be supplied by any 
pleadings filed by the défendant. Chappell v. Waterworth, 155 U. 
S. 102, 15 Sup. et. 34, 39 L. Ed. 85; Tennessee v. Union & Planters' 
Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511; Galveston, H. & 
S. A. E. Co. V. Texas, 170 U. S. 226, 18 Sup. Ct. 603, 42 L. Ed. 1017. 

The remedy of a défendant in a suit in which the décision must 
tum upon the construction or application of the constitution of the 
United States, where the fédéral question is not disclosed by the 
plaintifl's statement of the case, is to présent the question by his 
pleadings, and, if the right thus set up under the constitution or laws 
of the United States is denied to him by the highest court of the 
state to which the controversy can be carried, he may sue out a writ 
of error from the suprême court of the United States, and thus ob- 
tain a review of the décision of the state court upon the fédéral ques- 
tion directly involved. It would be strange, indeed, if a défendant 
to an action in a state court, whose défense involved the construction 
and application of the constitution of the United States, but who 
could not remove the suit because the fédéral question did not ap- 
pear upon the face of the plaintiff's statement of his claim, should 
hâve the right to transfer the case to a court of the United States by 
an independent injunction bill, whereby the state court should be de- 
prived of jurisdiction, and the décision of the same question drawn 
into the United States court. The provisions for a review by writ 
of error afiford to the complainant ample means for obtaining redress, 
if in fact it has been subjected to the deprivation of rights secured 
to it by the provisions of the fourteenth amendment. The conclu- 
sion we reach is that this court can grant no efficient or practical 
relief without it can enjoin the pending suit in the state court and 
draw to itself the décision of ail the questions involved by the dé- 
fense which can be there presented. This we cannot do without vio- 
lating the plain terms of section 720. The injunction heretofore 
granted must be dissolved, and the bill dismissed for want of équi- 
table jurisdiction, but without préjudice to the right of complainant 
on the merits of the case. 



16 102 FEDERAL EEPORTBB. 

CINCINNATI BRBWING CO. v. BETTMAN, Collector. 

(Circuit Court, S. D. Ohlo, Western Division. April 21, 1900.) 

No. 5,337. 

jDKisDicTroN ov Fedekai, Courts— Fedbral Question— Suit against Intbb- 
NAii Revende Collector. 

A fédéral court lias original jurisdietion of an action against a collector 
of internai revenue, growing ont of the administration o( his office, only 
on the ground of diversity of citizenship, and wtiere the requisite jurls- 
dictional amount Is involved, though any such action may be removed 
from a state court by the défendant, at hls option, under Rev. St. § 643, 
authorizing any officer acting by authority of any revenue law of the 
United States to remove any sucU action brought in a state court to the 
circuit court of the United States at any tlme before trial or final hear- 
Ing. 

Action at law against défendant, as collector of internai revenue, 
to recover a rebate paid under protest on a sale of revenue stamps. 
On demurrer to pétition. Sustained. 

Shepherd & Shaffer and James E. Neal, for plaintiff. 
Wm. E. Bundj, for défendant 

THOMPSON, District Judge. This case is submitted to the court 
upon demurrer to the pétition, the ground of demurrer being that the 
court has no original jurisdietion of the subject-matter of the action. 
The pétition shows that during the forenoon on the 24th day of July, 
1897, the plaintiff pnrchased of the défendant internai revenue stamps 
of the face value of |2i2,600, and was allowed by the défendant a déduc- 
tion from the face value thereof of 7| per cent., under the provisions 
of section 3341 of the Bevised Statutes of the United States. After- 
wards, in the afternoon of the same day, the président of the United 
States signed the act of congress of July 24, 1897, by which the pro- 
vision of said section 3341 authorizing the déduction was repealed, 
and thereafter the défendant, acting under the instructions of 
the commissioner of internai revenue, collected from the plaintiff the 
amount of the déduction, to wit, |1,695, payment being made by the 
plaintiff under protest. This suit is now brought to recover the 
said sum of |1,695, upon the ground that the collection thereof was 
illégal. The pétition further shows that the parties are citizens of 
the state of Ohio, or, rather, fails to show that they are citizens of 
différent states, and that the amount claimed is less than |2,000. 

Under the flftieth section of the act of congress of June 30, 1864, 
providing for internai revenue, etc. (13 Stat. 241), extending the 
provisions of the act of congress of March 2, 1833 (4 Stat. 632), to 
ail cases arising under the laws for the collection of internai rev- 
enue duties, the action might hâve been maintained; but section 50 
of the internai revenue act of 1864 was repealed by the sixty-eighth 
section of the act to reduce internai revenue taxation, of July 13, 
1866 (14 Stat. 172), and such suits must now be brought in the state 
courts, although they may be removed thence under the provisions 
of section 643 of the Eevised Statutes of the United States. This 
suit should hâve been brought in the state court, and the défendant 
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would then hâve had the option of trying it there, or removing it to 
this court. The demurrer will be sustained, and the case dismissed, 
at the costs of the plaintife. 4 Stat. 632; 13 Stat. 241; 14 Stat. 
172; Sections 629, 643, Kev. St. U. S.; Insurance Co. v. Ritchie, 5 
Wall. 541, 18 L. Ed. 540; City of Philadelphia v. Collector, 5 Wall. 
720, 18 L. Ed. 614; Collector v. Hubbard, 79 U. S. 8, 20 L. Ed. 272: 
Vinal V. Improvement Co., 34 Fed. 228; Crawford v. Hubbell (C. G.) 
89 Fed. 1; Kunn v, Brewing Co., 40 C. G. A. 190, 99 Fed. 939. 
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VBTTE V. HARMON. 

(Circuit Court, D. Indiana. Pebruary 3, 1900.) 

No. 9,653. 

C/HRiERS— Ibtjdrt to Passenger— Contract Limiting Liabii.itt. 

A raiiroad company cannot relieve Itself by any contract from Ite duty 
to exercise tlie greatest possible care and diligence to secure tbe safety 
of its passengers, and the fact that a passenger when injured was trav- 
eling on a free pass, by which he assumed ail rislj of accident or damage, 
■whetlier occurring from négligence or otherwise, is no défense to an ac- 
tion to recover for the Injury on the ground that It was caused by the 
négligence of the company or Its employés, i 

In Equity. This was a pétition by Victor C. Vette filed against the 
receiver of the défendant railway company to recover for a personal 
injury. On demurrer to answer. 

Chambers, Piekens & Moores, for petitioner. 
Robert E. Hamill and W. R. Gardner, for receiver. 

BAKER, District Judge. Plaintifî charges that he was a passen- 
ger riding in a passenger car of the défendant, and that he was 
seriously injured by the derailment of the car in which he was riding, 
occasioned by the careless and négligent management of the train, 
and by the unsafe and insufficient condition of the raiiroad track, 
ties, etc. The défendant answers, ârst, in gênerai déniai; and 
also in two spécial paragraphs. Each of the two spécial paragraphs 
of answer sets up as ground of défense against the négligence 
charged in the complaint that the plaihtilï was traveling on a pass 
which had been issued to him at his request gratuitously, and with- 
out any considération whatever therefor, and that said pass em- 
bodied the following contract: "This pass is not transférable. The 
person accepting and using it assumes ail risk of accident and dam- 
age to person and baggage, whether occurring from négligence or 
otherwise." The plaintifl bas demurred to each of the spécial para- 
graphs of answer, and in argument insists that the contract set up 
does not relieve the défendant from liability to respond in dam- 
ages for the injury which plaintiff sustained through the négli- 
gence and carelessness of the défendant and his servants. The 

1 Limitation of liability by carriers for InjvirleB to passengers, see note tp 
Clark V. Geer, 32 C. C. A. 301, 86 Fed. 447. 
102 F.— 2 
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question of the right of a railroad company to relieve itself from 
responsibility for an injury received by a person traveling on a 
free pass, such injury resulting from the négligence of tbe company's 
servants, is one upon which there la a serious conflict in the décisions 
of the courts of last resort of the varions states of the Union. I 
think, however, that the question is practically settled, so far, at 
least, as to be binding upon this court, by the décisions, of the su- 
prême court of the United States. The case of Eailroad Co. v. 
Derby, 14 How. 468, 14 L. Ed. 502, was an action brought by Derby 
against the railroad company to recover damages for personal in- 
jury received by him while riding as a passenger on the défendant 
road. He was a stockholder of the railroad company, and was rid- 
ing gratuitously at the invitation of the président of the road at 
the time of his injury. It was insisted that he could not recover 
because he was riding as a gratuitous passenger, and that the high 
degree of care imposed upon a common carrier of passengers for 
hire did not apply. The suprême court of the United States, however, 
discussing the question, remarked: 

"When carriers undertake to convey persons by the powerful, but danger- 
ous, agency of steam, public policy and safety require that they be held to 
the greatest possible care and diligence. And, whether the considération for 
such transportation be peeuniary or other-wise, the personal safety of the 
passengers should not be left to the sport of chance or the négligence of care- 
less agents. Any négligence in such cases may well deserve the epithet of 
gross." 

The case of The New World v. King, 16 How. 469, 14 L. Ed. 1019, 
was an action for personal injuries received by King through the 
négligence of the master and sailors employed in navigating the 
steamboat New World. King was traveling as a passenger gratu- 
itously. The suprême court declared that whether precisely the 
same obligations in ail respects on the part of the master and 
owners of the boat existed in this case as in that of an ordinary pas- 
senger paying fare the court did not find it necessary to détermine. 
After quoting the above language copied from the opinion of the 
court, the suprême court say, at page 474, 16 How., and at page 1021, 
14 L. Ed.: "We désire to be understood to reafflrm that doctrine 
as resting not only on public policy, but on sound principles of law." 
The same principle is reafftrmed, and the same language quoted, 
in The City of Panama, 101 U. S. 458, 463, 25 L. Ed. 1061. In the 
case of Eailroad Co. v. Lockwood, 17 Wall. 357, 21 L. Ed. 627, 
which was an action brought by Lockwood, a drover, to recover for 
personal injuries sustained by him through the négligence of the 
carrier, it was sought to defeat any recovery by proving that the 
pass on which he was traveling contained an express agreement 
that the company should not be liable for any damages or injuries 
received by him when riding on the pass, occurring from the négli- 
gence of the défendant or its servants. On page 383. 17 Wall., aiu 
page 641, 21 L. Ed., after a very extended and careful review of the 
authorities as to the effect of such contract, the suprême court say: 

"In the case before us the law, In the absence of spécial contract, fixes the 
degree of care and diligence due from the railroad company to the persons 
carried on its train. A fallure to exercise such care and diligence Is negli- 
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gence. It needs no epithet properly and legally to deseribe It. If It Is against 
the pollcy of the law to allow stipulations which will relleve the company 
from the exercise of that care and diligence, or which, in other words, will 
excuse them for négligence In the performance of that duty, then the com- 
pany remains liable for such négligence. The qoestion whether the company 
was guilty of négligence in this case which caused the injury sustained by 
the plaintiff was fairly left to the jury. It was unnecessary to tell them 
whether, in the language of law writers. such négligence would be called 
gross or ordinary." 

If, as affirmed by the suprême court, it is the duty of a carrier 
who undertakes to convey a passenger gratuitously by the powerf ul, 
but dangerous, agency of steam, to exercise the greatest possible 
care and diligence, and that any négligence in such a case might 
well deserve the epithet of gross, it would seem to be clear that the 
contract relied upon in this case is unavailing, because it is a con- 
tract to relieve the carrier from its own gross négligence. The 
court does not understand that the law will permit a carrier to re- 
lieve itself from responsibility for négligence which may well deserve 
to be characterized as gross in any case. For thèse reasons the 
demurrer to each paragraph of the answer is sustained, to which 
the défendant at the time excepts. 



UNION CENT. LIFE INS. CO. v. PHILLIPS. 

(C?lrcuit Court of Appeals, Fifth Circuit February 6, 1900.) 

No. 838. 

1. ApPEAI,— PlEADINGS— AMaNDMENTS. 

AU matters of amendments to pleadings, partlcularly trial amendments, 
are wlthin the discrétion of the trial court, and its action is not reviewa- 
ble on a writ of error. 

2. Bill in Equity— Right to Maintain. 

A bill in equity cannot be sustained as ancUlary to a suit at law, where 
neither the parties nor the subject-matter is the same, and where the 
complainant on the facts stated bas a complète remedy at law. 

8. Samk— Relief Grantkd. 

Where a party having a right to resort to court of equity to compel 
the delivery of a life policy is properly in that court atter loss bas oc- 
curred, the court will give such final relief as the circumstances of the 
case demand. 

4. Insurance— CoNTKACT. 

PlaintifC's Intestate applied to défendant for a life policy, using defend- 
ant's blanks and answering the questions therein in full. Defendant's 
médical examiner recommended her for insuranee, and on the foUowing 
day plaintiffi paid the premium to defendant's gênerai agent, taliing a 
receipt therefor, which provided that the applicant was insured from 
the date thereof, in accordanee with the conditions of the policy, if the 
applicant should be accepted. The policy was issued, and forwarded to 
the agent, with a blank instructing him that ail applications on lives of 
women should be submitted to the home office, with a copy of the blank, 
properly filled in. AU material questions propounded to the agent in 
the blank were substantiaUy answered by the appUeant in her applica- 
tion, and he had already obtaiaed sufflcient Information to enable him to 
make satisfactory answers. On receipt of the policy, he sent plaintiff 
this message: "Policy came O. K. I wiU be there shortly, and deliver 
it." Eight days later, and before the policy was deUvered, the assured 
died; whereupon the agent returned the policy to the home office, and 
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thereafter défendant refused to dellver it, kept plalntiff In Ignorance ot 
Its tenns, and refused to pay the loss, though furnlshed wltli proofs of 
loss. Beld, that there was a ccmpleted contract of Insurance, which a 
court of equity would enforce. 

6. Samb— Verbal Aoeeembnt. 

A_ verbal understanding between the Insurer's agent and one represent- 
ing the assured in her negotiations for a life policy, to the efCect that it 
should be payable to her sister instead of her légal représentatives, as 
stated in the application and policy, cannot be used to alter or vary the 
policy, so as to afEect the Insurer's liability. 

6. Samb— Action on Polict. 

A condition indorsed on an undellvered life policy, payable to the légal 
représentatives of the assured, provided that no suit should be brought 
thereon after one year from death. Owing to a misapprehension as to who 
the beneficiaries were, a suit at law on the policy was brought by a vrrong 
party within tie 12 months. The error was not dlscovered untll a few 
days after the expiration of the 12 months, when a biU In equity was 
flled by the proper party plaintiff to compel dellvery of the policy, which 
défendant had wrongfully refused to do, and to obtain a decree for the 
amount due thereon. Beld, that plaintiff was not barred by the limita- 
tion Indorsed on the policy. 

7. Appbal — Revbrsal. 

Where the variance between the évidence and the bill flled In a United 
States district court is such that the latter requires amendment to sup- 
port the decree, the circuit court of appeals will reverse it, and remand 
the case to the lower court for an amendment and further proceedings. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia. 

Action by William T. Phillips, administrator of Willis Arlena 
Pugh, deceased, against the Union Central Life Insurance Company. 
From a decree for plaintiff, défendant appeals. ReTersed. 

Phillips, as guardian of Ella L. Pugh, minor, brought suit at law for $5,000 
and damages and attorney's fées in the superior court of Bibb county, Ga., 
against the Union Central Life Insurance Company of Ohlo, on a policy alleged 
to hâve been issued by that eompany on the life of Willis Arlena Pugh, an 
older sister, also a minor, for the benejlt of, and payable to, the said Ella T.. 
Pugh, the plaintiff; alleging that the policy had been executed and forwarded 
by the eompany to lis manager, T. S. Lowry, Maçon, Ga., about the Ist day 
of June, 1895, and that said Lowry theceupon became the agent of the as- 
sured for the delivery of said policy, and the said Lowry undertook and agreed 
as such to deliver, but had refused to deliver it; that the assured died on the 
12th day of said month of June. PlaintifC also alleged demand for the policy 
and for payment, and due proof of daim and death, and that payment had 
been refused; giving notice to défendant to produce application and policy of 
Insurance sued on, and praying for judgment. There was exhibited to the 
pétition the receipt of Lowry, manager, to W. T. Phillips, of May 8, 1895. for 
$36.95, and for note for $100, being the flrst annual premium, and embodying 
agreement "that said Willis Arlena Pugh Is to be insured from date of this 
receipt in accordance with the provisions, conditions, and stipulations of the 
policies of said eompany. If, however. the application shall be declined by 
the eompany, this agreement to be null and vold, and the amount returned to 
said Phillips by me on surrendèr of receipt." Défendant removed the cause 
into said United States circuit court, and therein appeared and pleaded, deny- 
ing ail the allégations in plaintiff's pétition exeept paragraphs 2, 12, and 16; 
among the paragraphs emphatically denled belng paragraph 14, whIch ex- 
pressly alleged that the application and policy were for the beneflt of, and pay- 
able to, said Ella L. Pugh. 

The case was called for trial on the lôth of December, 1896, a year and a 
half after the death of the assured, and defendant's attorneys handed a policj 
to plaintiff's àttomeys in response to notices given in pétition and otherwise. 
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accompanylng the sald policy wlth written and swom response of John M. Pat- 
terson, président of défendant, showing the policy furnished to be the only 
one ever executed by défendant on life of the deceased. Plalntiffi's attorneys, 
upon discovering the policy was not payable to Ella L. Pugh, but, In case of 
death of said "Willis A. Pugh, to her exécutera, administrators, or assigna, 
moved to amend the suit at law by making it a suit in favor of Phillips as 
administrator of Willis A. Pugh, deceased, on a policy payable to such admln- 
Istrator, instead of a suit, as it then stood, in favor of Phillips as guardian 
of his minor ward, Ella L. Pugh, on a policy payable to her; the plaintifC in- 
corporating in his motion allégations to the efCect that défendant had refused 
to allow him to see the application or policy, and had concealed the terms, 
conditions, and provisions of the same, and that it then for the iirst time came 
to his knowledge that the same vras payable to the légal représentative of 
deceased. The court refused to allovy the amendment, but by a separate order, 
on motion of plaintifC's oounsel, ordered that plaintifC be allowed "thirty days 
In -which to file a bill on the equity side of the court, and in default thereof sald 
case stand dismissed." 

On the 4th of January, 1897, Phillips, the same natural person, but as ad- 
ministrator of Willis A. Pugh, the deceased, and not as guardian of Ella L. 
Pugh, his minor ward In life, nor as plaintifC in the suit at law. Sied a bill In 
the same court against the same défendant in aid of the common-law suit, 
under order of the judge at chambers, granted on that day, in which order 
the Judge requlred the défendant to show cause why the common-law action 
should not be enjoined. Complainant alleged In his bill substantially what 
the plaintifC did in the common-law pétition, expressly alleging in paragraph 
8 that said Lowry, manager, after reeeivlng said policy, held the same as 
agent of orator, and alleging, additionally, that said Lowry, as manager, on the 
3d of June, 1895, after reeeivlng said policy, "wrote and malled to orator, at 
Dellght, Twlggs county, Ga., a postal notifying your orator that said policy 
had been received by him 'O, K.,' and that he would shortly come down and 
deliver same," which postal was duly received at Delight post office on June 
5, 1895, and that before he went to Twlggs county, and turned over said policy 
to orator or Willis Arlena, but while he still held the same as agent of Willis 
Arlena, to wit, on the llth of June, 1895, the said Willis Arlena died. The 
complainant also charged fraud on the part of défendant, Its agents and at- 
torneys, in failing and refusing to deliver and exhibit the policy or copy 
thereof, and In repossessing itself of the same, and that orator was illiterate, 
and could not read. and believed the application was made by Willis Arlena 
for a policy to be payable to her sister Ella Louise Pugh, minor ward of orator, 
and that said policy had been so issued, and did not dlscover otherwise untll 
said policy and application were produced under notice in court in the com- 
mon-law suit on the 15th of December, 1896; that he had, under such impres- 
sion that the policy was payable to said Ella Louise, made proof of death, and 
demand of payment, and brought the said suit as her guardian, In Bibb supe- 
rior court, to recover the amount due on said poUcy. Complainant also char- 
ged that défendant refused to allow his counsel to Inspect said policy, or give 
a copy thereof, to prevent proper suit being brought withtn one year after 
death, and thua invoke the one-year clause to defeat said suit. He prayed in- 
junctlon against common-law suit, delivery of policy, recovery of the money, 
and for damages, and for attorney's fées, and for gênerai relief. 

Défendant demurred to the bill as foUows: "(1) No jucisdiction; (2) no 
equity; (3) not maintainable in aid of the cause therein referred to, or as 
anciUary thereto, or as supplemental thereto; (4) not maintainable as an 
original bill, or as a bill In the nature of an original bill, or bill not original; 
(5) because under averments and exhibits not maintainable in cause or court 
In aid of suit, complainant not being party to suit, and the cause of action in 
bill not being same cause of action in suit, and right of recovery in bill not 
being same right of recovery in suit; (6) because complainant (as administra- 
tor of deceased) had never made proof of death, proof of claim, or demand 
for payment; (7) because it appeared from the terms of the coutract sued on 
and exhlblted that the time within which suit could be brought and maîn- 
tained thereon, either in law or in equity, had expired before the filing of tha 
bill; (S) because complainant not entltled to any relief prayed." 
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Défendant flled an answer for cause, as required by the order of the judge, 
denying ail the materlal allégations of the blU, including the averments of 
fraud, and pleading the one-year clause, and complalnant and défendant sup- 
ported bill and answer by affidavits. 

The court heard the demurrer and rule to show cause at the sarae tlme, 
and on the 29th of April, 1897, oTerniIed the demurrer, and refused the Injunc- 
tion; the défendant flling, and having the court to note, exceptions to the 
order overruling said demurrer. 

The respondent duly filed Its answer June 5, 18&7, denying ail the material 
allégations In the bill, Including those of fraud; and also, hx denying the 
delivery of the policy, alleged that the same was "forwarded to said Lowry 
upon condition that he would visit the said Willis Arlena Pugh at her 
résidence, and after enabllng himself to do so, by acquirlng ail necessary and 
proper information, answer in writing certain questions hereafter given in the 
opinion; that in forwardlng said policy to the said Lowry the same was ac- 
companied with this form, and the said Lowry was instructed and required 
before deliverlng It to visit the résidence of the said Willis Arlena, and to 
fuliy answer in writing the said questions; that the said Lowry had no in- 
structions or authority to otherwise deliver the same, and he never made said 
visit or answered said questions, and was never in a position to act for re- 
spondent in deliverlng said policy; that hereceived the same as agent of this 
respondent; that he so held the same as agent of this respondent until as 
such agent he retumed the same to this respondent; that no contract of Insur- 
ance ever exlsted between respondent and the sald Willis Arlena, except the 
conditional contract set forth in sald receipt; that respondent never approved 
sald application, and never delivered said policy, and never authorized it to 
be delivered, except upon the conditions stated; that at the time said Lowry 
wTote the postal card he assumed that there would be no difflculty In his 
making the necessary written statement, as required of him by the company, 
upon his visit to the résidence of the said Willis Arlena, and fuUy expected 
when he made sald visit to complète the said examlnation and answer sald 
questions in writing as required, and thén to deliver the said policy; that 
before he made said visit or statement the said Willis Arlena died, leaving the 
sald contract of Insurance incomplète, and not binding upon respondent." 
Bespondent further allèges that until the motion to amend the common-law suit 
was made it never linew or had any notice that said Phillips was guardian or 
ex offlcio administrator of sald Willis Arlena, or that there was any gxiardîan 
of the said Willis Arlena, or any administrator of her estate. This respond- 
ent, having completed no contract of Insurance with the said deceased, owed 
her administrator or hoirs or creditors no duty in relation to any policy, and 
did not feel called upon to ascertain whether her estate was represented, or 
whether, if so, her administrator had any clalm upon this respondent, and this 
respondent did not see proper to invite suit from any quarter upon a claim that 
did not legally or morally exist, and, unless such course was a fraud, respond- 
ent has been gnilty of no fraud whatever; that ail proceedlngs, correspond- 
ence, daims, and demands upon the part of Phillips and his attorneys had 
been by him and them in right of said Phillips as guardian of the said Ella 
Louise Pugh. Respondent also allèges in said answer that the failure of com- 
plalnant to bring suit as administrator of deceased within one year from the 
death of the said Willis was no fault of respondent; that said bill was flled 
long after the said period had eiapsed, and that the act of the said complaln- 
ant in trying to connect the same with the suit at law was a mère device on 
his part to avoid the one-year stipulation in sald policy; that, if said policy 
ever became binding upon respondent, the same limitation became binding on 
the deceased, and was in full force and effect, and said administrator on this 
account had no right of action against respondent. Respondent alleged tender 
of money and Interest paid on premium, and also the note, and also alleged 
eontinuous tender of both, averring deposlt of the same with the clerlc. 

On the hearlng the foliowing decree was rendered: 

"This cause coming on to be heard at the présent term, to wit, on the 8d 
day of January, 1899, on the bill and answer and proofs in the case, and was 
argued by counsel; and it appearing to the court that the plaintiff's intestate 
made a proposai In writing for Insurance, which contains ail the necessary 
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terms of a valid contract for a policy, and that the défendants accepted this 
proposai; that this acceptance made a légal contract between the parties which 
it was the duty of the court to order to be speciflcally performed; that as 
equity does complète justice, and if said policy had been delivered in pursu- 
,'>nce of the contract the plaintiff would then hâve had a complète cause of 
action on the common-law side of the court, and would hâve been entitled to 
recover the amount of said policy, and as equity would decree to be doue that 
which ought to bave been doue: Thereupon it is ordered, adjudged, and de- 
creed that the said agreement entered into between the plaintiff's intestate 
and the défendant, set foi-th in the bill of complaint and proofs in this case, 
be speciflcally performed. It Is further ordered, adjudged, and decreed that 
the plaintiff recover of the défendant the sum of four thousand and nine hun- 
dred dollars as and for the principal debt and her damage in this behalf sus- 
tained, a déduction having been made for the agreed amount of said policy 
of one hundred dollars, the unpaid premium; that in addition to said principal 
sum, that the plaintiff also recover the further sum of eleven hundred and 
sixty-two s8/jg„ dollars, the same being the interest upon said unpaid princi- 
pal at the rate of seven per cent, per annum. the same being the légal rate 
of Interest from the 13th day of October, 1895, to the présent date; and the 

further sum of dollars for his costs in this behalf sustained. 

"Open Court, March 6, 1899. Emory Speer, Judge." 

With the decree Judge Speer filed a written opinion, which is found in the 
transeript, and is reported in 101 Fed. 33. 

Du Pont Gruerry and Eobert Eamsey, for appellant. 
Washington Dessau, Isaac Hardeman, G. A. Turuer, B. M. Davis, 
and N. E. Harris, for appellee. 

Before FARDEE, McCOKMICK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge, after stating tlie facts, delivered the opin- 
ion of the court. 

The ruiing of the circuit court in the action at law refusing the 
amendments oiïered has been much discussed, but, as the ruiing v^^as 
not brought before us by a writ of error, we are very clear that the 
ruiing complained of is not subject to review, and we only remark that 
the power of the court with regard to amendments in an action at law 
is very broad, under section 5106, Code Ga., and section 954, Kev. St. 
U. S., and that it is generally settled that ail matters of amendments 
to the pleadings, particularly including trial amendments, are within 
the discrétion of the trial court, and its action allowing or refusing 
amendments is not reviewable on writ of error. The bill in this case 
cannot be sustained as ancillary to the suit at law, because the parties 
are not the same, the subject-matter is not the same, and as to ail the 
matters stated in the bill the plaintiff has an adéquate remedy at law. 
As an original bill it is demurrable for want of equity, the complainant 
on the facts stated having a complète and adéquate remedy at law. If 
the contract of Insurance was comi>lete, and the policy made out and 
delivered, though afterwards withdrawn and retained by the Insurance 
Company, it could hâve been pleaded and proven without difficulty or 
obstruction in an action at law. "A court of equity has no jurisdic- 
tion of a suit on a bond which, it is alleged, was, through the fraud of 
a person not a party to the suit, delivered up to be canceled, but which 
it was claimed was still in force, where no discovery was sought, and 
where the bill furnished a substantial copy of the bond. » • » 
The bill cannot be sustained on the ground of discovery, for discovery 
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is expressly waived, nor on the ground of account, for the complainant 
States with précision the amount he claims, and, if anything is to be 
added by way of interest or expansés, that can be ascertained as well 
in a court of law as of equity. Does the fact that the bond is not in 
the possession of complainant, but that its possession bas been ob- 
tained by the fraud of one of the obligors, give a court of equity juris- 
diction? It does not, if, notwithstanding thèse facts, there still re- 
mains to complainant a plain, adéquate, and complète remedy at law. 
Thèse circumstances do not, either in stating the case by pleading or 
in proving it by évidence, in a court at law, présent any obstacle to a 
complète and adéquate remedy. When a party pleads a deed or claim, 
or justifies under it, he must, as a général nile, make profert of it. But 
there are exceptions to this rule, among which is the case where the 
deed is lost or destroyed, or is in the possession of the opposite party. 
Thèse circumstances dispense with the necessity of profert. Steph. 
PI. 439-441. In proving the averments of the déclaration, when the 
instrument sued on was lost or in posse^ion of opposite party, there 
would be no obstacle in a court of law. Even where a written instru- 
ment which is required in évidence is in the possession of a third per- 
son, yet, if there is a privity between such person and the party, a no- 
tice to the party is sufificient to let in évidence of its contents. And in 
case the other party refuses to produce an original deed or agreement 
which Is in his possession, and which he has had notice to produce, 
secondary évidence of the contents will be received without proof of 
the exécution of the original. 1 Phil. Ev. 440, 452. This is substan- 
tially the rule enacted by the Code of Georgia, without regard to the 
means by which the paper got into the possession of the opposite party. 
See Code, §§ 3508-3510. • • « The rule to govem such cases ia 
laid down with great précision and clearness by Mr. Justice Campbell 
in the case of Hipp v. Babin, 19 How. 271, 15 L. Ed. 633. The resuit of 
the argument is that whenever a court of law is compétent to talie cog- 
nizance of a right, and has power to proceed to a judgment, which af- 
fords a plain, adéquate, and complète remedy without the aid of a 
court of equity, the plaintiff must proceed at law, because the de- 
fendant has a constitutional right to a trial by jury." Insurance Co. 
V. Guerard, 3 Woods, 427, 430, 432, Fed. Cas. No. 5,461. 

As the case is presented hère, however, it clearly appears that while 
the preliminary contract for insurance was entered into, and the firet 
premium paid, the policy was not delivered; thus presenting a case 
where the complainant may invoke the aid of a court of equity to com- 
pel a spécifie performance of the contract. "It has been objected that 
the plaintiff had an adéquate remedy at law, and was not, therefore, 
under the necessity of resorting to a court of equity; which may very 
well be admitted. But it by no means follows from this that a court 
of chancery will not entertain jurisdiction. Had the suit been insti- 
tuted before the loss occurred, the appropriate, if not the only, remedy 
would hâve been in that court to enforce a spécifie performance, and 
compel the company to issue the policy. And this remedy is as appro- 
priate after as before the loss, if not as essential, in order to facilitate 
the proceedings at law. No doubt a count could hâve been framed 
upon the agreement to insure so as to hâve maintained the action at 
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law. But the présent proceeding would hâve been more complicated 
and embarrassing than upon the policy. The party, therefore, had a 
right to resort to a court of equity to compel the delivery of the policy, 
either bef ore or af ter the happening of the loss ; and, being properly 
in that court after the loss happened, it is, according to the established 
course of proceeding, in order to avoid delay and expense to the 
parties, to proceed and give such flnal relief as the circumstances of the 
case demand. Such relief was given in the case of Motteux v. As- 
surance Co., 1 Atk. 545, and in Perkins v. Insurance Co., 4 Cow. 646. 
See, also, Bell v. Holford, 1 Duer, 66; Shelton v. Westervelt, Id. 110; 
Cooke V. Cooke, 2 Phil. 583." Tayloe v. Insurance Co., 9 How. 390, 
404, 13 L. Ed. 187. 

The case shows that on March 30, 1895, Miss Willis Arlena Pugh 
made application to the Union Central Life Insurance Company for 
Insurance on her own life, using therefor the blanks of the company, 
and answering in full ail questions therein propounded. The eighth 
answer is as foUows: "Amount of policy, Î5,000; kind of policy, 20 
paymt. option; premium, liow payable. A." On the 7th of May fol- 
lowing she waa examined by a médical examiner of the company, and 
was by him recommended on that day for Insurance in the company. 
On the Sth of May folio wing her grandfather and guardian, the prés- 
ent complainant, paid a part of the premium to the company's gênerai 
agent and department manager, taking receipt therefor, and giving a 
note for the balance due. The receipt given is as foUows : 

"Union Central Life Insurance Company, Cincinnati, Ohio. 

; "Maçon, Ga., May 8, 1895. 

"Premium, $136.95. 

"Insurance, $5,000. 

"Received of W. T. Pliillips, thirty-slx o^/ioo and note for one hundred dol- 
lars, being flrst annual premium on tlie application for a policy of insurance 
in the Union Central Life Insurance Company of Cincinnati, Ohio, for 5,000 
dollars on the life of Willis Ilena Pugh. It is hereby understood and agreed 
tiiat the said Willis Ilena Pugh is to be insured from the date of this receipt, 
in aceordance with ail the provisions, conditions, and stipulations of the poli- 
cles of said company, provided said application shall be approved and aceepted 
I)y said company. If, however, the application shall be declined by the com- 
pany, this agreement to be null and void, and the amount (receipt whereof is 
herein aeknowledged) is to be retumed to said W. T. Phillips by me on sur- 
render of this receipt. T. S. Lowry, Mgr." 

In aceordance with the application, a written policy was prepared 
by the insurance company, and forwarded to the gênerai manager, 
accompanied by a blank as f ollows : 

"The Union Central Life Insurance Company — Agent's Statement — 
Woman's Life. 

"Submitted with Application on Lite of Willis A. Pugh. Résidence: Delight, 
Ga. No. 130,501. T. S. Lowry, Agt. 

"Note. AU applications on the iives of women must be submitted to the 
home office, with a copy of this form properly flUed in. 

"See l'ules with regard to applications of women in rate book. 

"(1) Hâve you personally seen the applicant at her ovm résidence': 

"(2) Are you personally acquainted with her? If so, how long hâve you 
known her? 

"(3) Why is she applying for life insurance? Was it suggested to her by 
you? If not, how was the insurance brought about? 
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"(4) If marrlea, Is her husband Insurefi In this compajiy, anfl, If so, for what 
amountî If he Is not insured, why not? 

"(5) Does the applicant réside wlth her parents or other member of lier 
family? 

'•(6) State applicant'B occupation In full. 

"(7) If applicant Is a widow, state number of children llving, If any, and 
âge of each." 

"(9) If beneflciary Is other than chlld, for what purpose is the insinance 
applied for? 

"(30) What Is the âge of the beneflciary proposed, and Is he dépendent on 
the applicant for support? Give full particulars. 

"(11) Is the applicant directly or Indirectly engaged or In any way con- 
neeted with the manufacture or sale of intoxicating liquors? 

"(12) Does she now réside in a house where such trade is carried on? 

"(13) Does the applicant propose to pay the premiums on tbe policy applied 
for out of her own means? If not, by whom are the premiums to be paidî 
"[Signed] , Agent. 

"Approved, , General Agent 

"Date, , 18—." 

The gênerai manager testifles that he also received a letter with the 
policy, directing him to deliver the policy only after he had followed 
the instructions of the company. This letter is lost. It gave him in- 
structions to deliver the policy only after he had obtained satisfactory 
information that would enable him to ansvi^er the questions satisfac- 
torily. Further, he testifles as follows: 

"Q. I wlll get you to state whether you had in this partlcular instance any 
express authority to deliver this policy. A. No, sir; I had express authority 
not to deliver it, — instructions not to deliver it untll I had seen the applicant 
at her home, and was enabled to answer the questions satisfactorily." 

The material questions propounded to the manager in the blank 
aforesaid are ail substantially answered by the applicant in her ap- 
plication. The information sufftcient to enable the manager to make 
satisfactory answers had apparently been already obtained by him, for 
on June 3d, 25 days after the payment of the premium, he sent to 
Phillips, Miss Pugh's guardian, a postal card with this message: 
'Tolicy came O. K. I will be down thereshortly, and deliver it. Yours, 
sincerely, T. S. Lowry, Department Msinager, Maçon, Ga." Before the 
manager made the proposed visit, and before the policy was delivered 
to the assured, or any one for her, Miss Pugh died, on the llth of June, 
1895; whereupon the manager retumed the policy to the home ofSce 
of the Company. Thereafter the company neglected and refused to de- 
liver the policy, concealed, or at least for over one year kept the com- 
plainant in ignorance of the terms of, the same, and, although fur- 
nished with proofs of death of the assured, refused to pay the losa 
Thèse facts and circumstances présent a case of équitable cognizance, 
and we are of opinion, under the évidence in the record, a case for 
équitable relief. 

The appellant contends that there was no contract, — no meeting 
of minds, — and, if there was a contract, the condition indorsed on 
the undelivered policy, and, in substance, generally found in life in- 
suranee policies, to wit, "No suit to recover under this policy shall 
be brought after one year from the death of the insured," bars a 
suit in equity as well as an action at law. 
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In regard to thèse questions we concur with the learned judge in 
the court below, who found and held as follows: 

"Now, jt appears in the testimony that the grandfather of WlUis A. Pugh, 
who had represented her in the negotiations with the défendant company, 
wished that the policy should be made payable, not to the heirs and adminis- 
trators of the applicant, but to her younger sister, and he was of the opinion 
that It was issued in that form until it was produced in court It now turns 
ont that it was made payable to her légal représentatives. This was a vari- 
ance between the terms of Insurance as proposed by Mr. Phillips and as they 
were expressed in the policy, and it is insisted, therefore, that the minds 
of the Insured and insurer never met upon this contract of Insurance, and It Is 
therefore no contract. While it may be true that Willis A. Pugh might hâve 
had the terms of the policy corrected m accordance with her wishes if she 
had lived, yet, having died, it is, in my opinion, not compétent for the Insur- 
ance Company to take advantage of its own mistake. The contract was to 
insure her Ufe, and that contract was of force, and a court of equity, under 
the circumstances, will enforce it. It is, moreover, true that the written ap- 
plication which Willis A. Pugh signed requested the policy to be made out 
as it was drawn, and the verbal ucderstandings with her grandfather and the 
agent of the Insurance company anterior to this written application, and the 
iwlicy drawn pursuant thereto, cannot alter or vary it so as to avoid the lia- 
bility of the défendant company. * • * Kor will the défense of the statute 
of limitation avail the défendant company. Under a misapprehension as to 
the beneficiary of the poUcy, suit was brought thereon within the 12-months 
period by the guardian of the younger sister. The suit was erroneously 
brought, for the terms of the application and the policy place the title to its 
proceeds in the légal représentatives of the deceased. A fe\T days after the 
expiration of the 12 months this bill was filed by the proper party plaintifC to 
compel the défendant company to deliver the policy, which it had refused 
to do, and also sought a decree for the amount due thereon. This being true, 
I think it would be unconscionable to allow the company to take advantage 
of its own mistake. It was, as we hâve seen, a completed contract, and, al- 
though death had intervened before the actual delivery of the policy, it was 
the plaln duty of the company to deliver the policy to tlie légal représentative 
of Miss Pugh. Instead of doing this, it took the policy out of the state. Thus 
deprived of the opportunity to correct their mistake by an Inspection of the 
policy, the légal représentative of Miss Pugh technically fell under the bar 
of the statute, but a court of equity, under the circumstances, will not hold 
hlm barred. The company is estcpped from pleading the statute." 

In Neale v. Neale, 9 Wall. 1, 19 L. Ed. 590, it was decided that: 

"In the absence of obligatory rules of court to the contrary, a court of 
equity, after a cause has been heard and a case for relief made out, but not 
the case disclosed by the bill, has power to allow an amendment of the 
pleadings on terms that the party not in fault has no reasonable grouud to 
object to. And this amendment will be allowed on a bill for spécifie perform- 
ance where the subject-matter and gênerai pui-pose of both bills is the same, 
and the contract, considération, promise, and acts of part performance, stated 
in the amended bill, are stated with sufïicient précision, and are supported by 
proofs, taken under the original bill, which entitle the complainants to the 
relief which they seek." "Whcn the facts of the case show the plaintifï 
to hâve an équitable title to relief, this court, while It may be unable to 
afford such relief upon the case made by the bill, has in several instances 
asserted its power to remand the case +o the court below for an amendment 
of the pleadings and such further proceedings as may be consonant with jus- 
tice. In Crocket v. Lee, 7 Wheat. 522, 5 L. Ed. 513, plaintifC filed a bill to 
obtain a conveyance of land covered by a certiflcate of settlement right, tho 
légal title to which was in the défendant, and he was decreed by the court 
below, in conformity with another bill filed by the défendant, to convey to 
the défendant the land covered by his patent. It was contended in the siv 
preme court that the défendant ought not to be allowed to recover on hii. 
cross till by reason of his failure to make the proper averments with respect 
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to the invalldlty of the plaintiff's title. The court adopted the vIew of tlie 
appellant in thls particular, but remanded the case, with directions to permit 
the parties to amend their pleadings. In Watts t. Waddle, 6 Pet. 389, 8 L. 
Eâ. 437, thls court affirmed the decree of the circuit court refusing the spé- 
cifie exécution of a contract; but, after reviewlng the évidence in détail, it 
f urther ordered that, to glve relief for the rents and profits of the land in 
controversy, the decree of the circuit court dlsmlsslng the blU should be 
opened, and the case remanded for further proceedings in conformity wlth law 
and justice. In delivering the opinion of the court, Mr. Justice McLean ob- 
served that 'a new ground of relief has been assumed in the argument hère 
that was not made in the circuit court, which is that, although this court 
should be of the opinion that a spécifie exécution of the contract ought not to 
be decreed, still the complainants are entitled to a decree for the rents and 
profits of the land whlle It was in the possession of the défendants. * * * 
There is no rule of court or prlnciple of law which prevents the complainants 
from assuming a ground In this court wnlch was not suggested in the court 
below, but such a course may be productive of much inconvenlence and of 
some expense.' So, in Parkhurst v. Van Cortlandt, 1 Johns. Ch. 273, where 
possession had been taken of land, and improvements made, under an Imper- 
fect agreement for purchase, though the court would not grant relief upon the 
ground of part performance, yet the bill was malntalned for the purpose of 
afCording the party reasonable compensation for bénéficiai and lasting im- 
provements. » * * Ruies of pleading are made for the attainment of sub- 
stantial justice, and are to be construed so as to harmonize with it if possible. 
A mlstaken view of one's rights or remédies should not be permltted wholly 
to defeat a claim founded upon princlples of equity and justice, and If the 
pleadings can be so amended as to admit proof of such claim, and such amend- 
ment does not Introduce a new cause of action, though it may set up a new 
measure of damages, or work a real hardship to the party défendant, It is 
wlthln the discrétion even of the appellate court to permit such amendment to 
be made. The Anne v. U. S., 7 Cranch, 570, 3 L. Ed. 442." Wlgglns Ferry Co. 
v. Ohio & M. Ry. Co., 142 U. S. 396, 413, 415, 12 Sup. Ct. 188, 85 L. Ed. 1055. 

In the présent instance the variance between the case made by 
the évidence and that by the bill is such that the latter requires 
amendment to support the decree, and, under the controlling author- 
ities cited, we deem it our duty to take such action as will permit 
such amendments as the equity rules warrant and as counsel may 
advise, upon such terms as may be just. The decree of the circuit 
court is reversed, and the cause is remanded, with instructions to 
therein proceed in accordance with the views herein expressed, and 
otherwise as equity requires. 



WILKINSON V. WASHINGTON TRUST CO. OF CITY OF NEW YORK et aL 

(Circuit Court of Appeals, Eighth Circuit. May 8, 1900.) 

No. 1,311, 

1. Rbcbivehs — Reports — Attoknbt's Fbes. 

A recelver is not entitled to an allowance for dlsbursements to attor- 
neys for making reports to the court, involving nothing more than a 
simple narrative of his acts, and an account of his receipts and dlsburse- 
ments. 

2. Sams— Compensation — Discrétion of Chancellor. 

A decree of foreclosure against a water and llght company allowed the 
recelver In the suit a certain sum, and appointed him spécial master 
to make the foreclosure sale and carry ont the decree. Eight montha 
thereafter he filed his reports as recelver and as master in chancery. 
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and in the latter capacity asked an allowance of $2,500 for his services, 
but made no request for further compensation as receiver. Thereupon a 
decree was entered approving his report as master, allowing him the 
compensation asked, and providing that he turn over to himself, as re- 
ceiver, the amount remaining in his hands, to meet sucU liabilities as 
might be established against the receiver. After four years, upon being 
directed to file a duplicate of his final account as receiver, he asked an 
allowance of $2,500 additional compensation, which was refused. Held;, 
the discrétion of the chancellor would not be revievyed, no abuse being 
shown. 
8. Same— Appbal vriTiiouT Mebit — Interest— Pekalty. 

A receiver conceded in his final report that he held $6,676.85 above his 
demands for reimbursement for fées paid to his attorneys, vyhich had been 
withheld from the beneficiaries of the trust for about four years. When 
called upon for an account and payment, he sought to obtain an allowance 
for attorney's fées and additional compensation in the sum of $3,250, 
and, upon the same being disallowed, took an appeal, and continued to 
hold the entire sum in his hands. Held, that he should be charged 6 per 
cent, interest upon the sum in his hands from the date of the order ap- 
pealed from, and 10 per cent, upon the same amount as damages for the 
delay caused by the appeal. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Arkansas. 

J. M. Moore and W. B. Smith, for appellant. 

F. Gr. Bridges and W. T. Wooldridge, for appellees. 

Before SANBORN and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal of Charles B. Wilkln- 
son, the receiver of the property of the Pine Bluff Water & Light Com- 
pany, from an order of the circuit court which refused to allow him 
12,500 additional compensation for his services as receiver subséquent 
to a decree of foreclosure rendered on January 23, 1893, and which 
also refused to award him |750 in payment of the services of attorneys 
at law whom he had employed to prépare and présent his reports. In 
a suit brought by the Washington Trust Company of the City of New 
York, the trustée for the mortgage bondholders, against the mortgagor, 
the Pine Bluff Water & Light Company, the appellant, Wilkinson, was 
appointed receiver of the property of the water and light company on 
October 24, 1891; and the works of that company were operated under 
his direction as receiver from that time until some time in September, 
1893, when they were delivered to the purchaser under a decree of 
foreclosure which had been rendered in the case on January 25, 1893. 
The decree of foreclosure allowed to the appellant, Wilkinson, |6,500 
as compensation for his services as receiver, and appointed him spécial 
master to make the foreclosure sale and to carry out the provisions of 
the decree. He sold the property under the decree for $240,000 on 
April 5, 1893. On December 15, 1894, he filed his report as receiver, 
and on the same day his separate report as spécial master. In the re- 
ports filed at this time he did not ask for any further compensation 
as receiver, nor for the payment for services of attorneys in preparing 
thèse two reports, although he now complains that he has not been 
allowed $2,500 additional compensation for his services as receiver 
between January 25, 1893, and September, 1893, and that he has not 
been allowed |500 which he paid to Mr. H. D. Wood for preparing and 



30 102 FEDERAL REPORTER. 

presenting thèse reports, Wlien thèse reports were presented they 
disclosed the facts that he had paid his attorneys $1,441.50 for légal 
services and expenses; that he had paid to the solicitors for the coin- 
plainant, for their services and expenses, $6,500; and that he had paid 
to himself, as compensation for his services as receiver, $6,500; and 
in his report as master he prayed that he might be allowed $2,500 as 
compensation for his services as spécial master, and that he might "be 
permitted to pay to himself, as receiver, the balance in cash remaining 
in his hands, to meet such liabilities as may be established against 
the receiver, and to be subject to the order of the court herein." 
Thereupon the solicitors for the complainant stipulated that a decree 
might be entered, approving this report, and allowing the appellant 
$2,500 for his services as spécial master, and that upon turning over 
to himself, as receiver, the sum of $11,000 then in his hands as master, 
for the purposes mentioned in his report, he might be discharged as 
spécial master. Upon that stipulation an order to that effect was 
entered, and his reports were confirmed. After the appellant, as 
master, paid to himself, as receiver, this $11,000 in 1894, he seems to 
hâve had no more trouble with his accounts until on November 5, 1898, 
the court ordered him to flle a duplicate of his final account as receiver 
within 15 days from that date. He did not comply with this order 
within the time there speciâed, but on January 23, 1899, he flied a flnal 
report, in which he credited himself with $250 paid H. D. Wood, attor- 
ney, for légal services in preparing, filing, and obtaining confirmation 
of his report as spécial master, with |350 paid to Mr. Wood for légal 
services in preparing, flling, and obtaining confirmation of his report 
of December 15, 1894, as receiver, and with $250 paid J. M. Moore 
and W. B. Smith for légal services in preparing, flling, and obtaining 
confirmation of his final report as receiver; and after allowing himself 
thèse crédits he disclosed the fact that he still had in his hands a bal- 
ance of $6,676.85, out of which he prayed the court to allow him 
$2,500 additional compensation. The court refused to make the 
allowance, »truck from his crédits the three items of $250 for légal 
services preparing his reports, and adjudged that he should pay over 
the sum of $7,176.85 to the succeseors in interest of the bondholders. 

There was no error in the order of the court striking out the $750 
paid by the appellant for the services of attorneys in preparing and 
presenting his reports as receiver and master. It is one of the indis- 
pensable Personal duties' of a receiver and of a master to make a re- 
port of his acte, and of his receipts and disbursements, to the court 
which appoints him. If he is incapable of keeping accounts and of 
reporting his receipts and disbursements, he ought not to accept the 
appointment. But if he does accept it, and his reports, like those in 
hand, involve nothing more than a simple narrative of his acts, and 
an account of his receipts and disbursements, he cannot be permitted 
to receive compensation for the discharge of thèse, his personal duties 
as receiver, and to charge the trust with moneys expended by him to 
hire others to discharge them for him. Such allowances would pay 
twice for the same services. In ordinary cases the making and présen- 
tation to the court of reports of the acts, receipts, and disbursements of 
receivers and masters is one of their indispensable duties. The com- 
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pensation allowed them as receivers or masters pays them for tliis 
service, and they cannot be allowed disbursements which. they may 
hâve made to hire attomeys or others to discharge thèse duties for 
them, because such allowances would effect two payments for the 
same service, and because cestuis que trustent are always entitled to 
a report of the doinga of their trustée, without expense or charge to 
them. Gunn v. Ewan, 35 0. G. A. 213, 214, 93 Fed. 80, 81. 

Nor was there any substantial ground for a challenge of the order 
of the court below refusing to allow the appellant $2,500 additional 
compensation as receiver. It is true that from the entry of the decree 
of foreclosure on January 25, 1893, until September, 1893, the works 
of the water and light company were operated under thé direction of 
the appellant as receiver. But it is equally true that they were 
actually operated by one of his employés, to whom the trust estate 
paid |250 per month for his services, that the court had allowed to 
the appellant $6,500 for his services as receiver, and that it aJlowed 
him $2,500 for his services as spécial master, during thèse very eight 
months between the date of the decree and the delivery of the property 
to the purchaser. The only question presented by the appeal hère is 
whether it was unreasonable for the court below to refuse to allow him 
an additional compensation of $2,500. We are of the opinion that 
the action of the circuit court in the promises was just and right, and, 
even if the issue were doubtful, we should not disturb or reverse its 
action unless the record disclosed a clear mistake of fact, or a plain 
error of law. A court of equity has the power to flx the compensation 
of the receiver it appoints. He is its créature, — one of the means by 
which it exercises its power. In the administration of a trust by a 
court through its receiver, the chancellor, who appoints, supervises 
and directs his action, necessarily knows, better than any record can 
teach an appellate court, what his appointée has done, and what is a 
just and reasonable compensation for his services. His allowances of 
this character ought to be, and are, largely discretionary with the 
chancellor, and they should not be disturbed unless there has been a 
manifest disregard of right and reason. Trust Co. v. McClure, 49 
U. S. App. 43, 45, 24 C. C. A. 64, 65, 78 Fed. 209, 210; Trustées v. 
Greenough, 105 U. S. 527, 537, 26 L. Ed. 1157; Stuart v. Boulware, 133 
U. S. 78, 82, 10 Sup. et. 242, 33 L. Ed. 568. 

The principles and rules of equity to which we hâve adverted hâve 
long been settled, and hâve been uniformly applied to cases of this 
character for centuries. In view of this fact, the course which this 
receiver has pursued is unwarranted and reprehensible. He conceded 
in his final report that he has had in his possession a balance of 
$6,676.85, which belonged to the beneflciaries of the trust he was ad- 
ministering ever since 1894. On their pétition for an account and 
for the payment of the balance to them, the court ordered him to make 
a final report in 1898. In January, 1899, he made his report, in which 
he sought to obtain from the trust $3,250 more than he was entitled 
to receive. The court which appointed him, and which had the right 
to flx his compensation, refused to allow this $3,250, and ordered him 
to pay to the beneflciaries $7,176.85. He has paid nothing to the 
beneflciaries, — not even the $6,676.85 which he concèdes to be due 
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to them, — but haa presented an appeal without merit to this court, 
and has thus delayed the pajment of the balance he owed for more 
than a year. Courts and their ofiQcers should be active and prompt 
to pay over to beneficiaries trust moneys in tbeir control, and receiv- 
ers must not be permitted to prolong their possession of property by 
frivolous appeals or baseless claims. The order and decree below are 
aflBrmed, with costs, and it is further ôrdered that the court below re- 
quire the appellant to pay to Messrs. Bridges and Wooldridge, solic- 
itors for the Equitable Securities Company, and James M. Gifford and 
Charles N. Fowler, receivers of the Equitable Mortgage Company, 
the beneficiaries of the trust named in the order and decree, in addition 
to the sum of $7,176.85. named in said order, interest at 6 per cent, 
per annum on $7,176.85 from April 5, 1899, until said sum and interest 
is paid, and 10 per cent, of said |7,176.85 damages for the delay caused 
by this appeal. 



GEOBCK et al. v. SOUTHERN PAO R. CO. 

(Circuit Court of Appeals, Ninth Circuit. May 7, 1900.) 

No. 552. 

1. Public Lakds— Gbant to Railroad— Sblbction bt Railhoad Compant— 

Approvai, bt Sbcbbtary of Intbrior. 

Act July 27, 1866 (14 Stat. 294) § 3, granting lands in aid of the South- 
ern Pacific Railroad Company, and provlding that the lands shall be 
selected by the Company "under the direction of the secretary of the inte- 
rlor," does not require that the sélection shall be approved by the secre- 
tary. 

2. Samb— CoMPLiANCE WITH Rdles DP Interior Department. 

The sélection of lands by the railroad company having been made In the 
form, and aecompanied by the certlflcates, alHdavits, costs, and fées, re- 
(juired by law and the rules prescribed by the secretary of the interior, 
and also in compliance with the gênerai clrcular of instructions issued by 
the secretary of the interior, prescribing the form and procédure for the 
sélection of lands by railroad companies within the indemnity limits, 
It was made "under the direction of the secretary of the interior," wlthln 
Act July 27, 1866 (14 Stat 294) § 3. 
8. Bamb — FiLiNG Map of Wholb Route. 

Since Act July 27, 1866 (14 Stat. 294), conferred upon the Southern 
Pacifie Railroad Company a présent grant of land incapable of identifi- 
cation at the date thereof, but entitled the railroad company to sélect 
the granted lands opposite each 25 miles of road as the same was con- 
structed and approved in the manner required by the act, the right of the 
company to sélect lands was not dépendent upon its flling with the com- 
missioner of tùe gênerai land office a map of the definite location of every 
portion of the entire road, if the road was completed opposite the land 
selected. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Calif ornia. 

Joseph H. Call, for appellants. 
William Singer, Jr., for appellee. , 

Before GILBERT md MOEEOW, Circuit Judges, and HAWLEY, 
District Judge. 
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GrlLBï'RT, Circuit Judge. In this suit a decree was rendered in 
the circuit court in favor of the appellee, tlie Southern Pacific Rail- 
road Company, upon a bill in wliich the said railroad company, as 
complainant, sought to establiah a trust in, and to compel the con- 
veyance of, 80 acres of land to which Otto Groeclî had obtained a 
patent, which land, the bill alleged, had been gianted by the United 
States in aid of the construction of the complainant's railroad. 93 
Fed. 707. On a former appeal of the saïue cai« laia c^iurt passed 
upon the principal questions which are invoived. Eaihoad Co. v. 
Groeck, 31 C. C. A. 334, 87 Fed. 970. Tlie ca-e was then presented 
upon a plea to the bill. It now cornes before tl'e mwi up<în issue 
joined upon an answer to the bill and a stipulated statement of the 
tacts. ïwo questions in addition to thusc whica wer considered 
upon the former appeal are now presented: First, was it necessary 
that the sélection of the indemnity land by the railroad coiupuijy, m- 
cluding the land which is in controversy in this suit, should hâve 
been approved by the secretary of the interior? And, second, is the 
right of the railroad company to the land in controversy afiected by 
the fact that no map of the deflnite location of a certain portion of 
the road was ever filed? Upon the flrst point it is urged by the 
appellant that an absolutely essential step to the acquisition of the 
indemnity land was the approval of the sélection thereof by the 
secretary of the interior. The granting act does not, by its terms, 
require that the sélection shall be approved by the secretary. The 
language of the act in that respect is that the indemnity land shall 
be selected by the company "under the direction of the secretary of 
the interior." Act July 27, 1866 (14 Stat. 294, § 3). It is urged 
that in this instance the sélection was not made under the direction 
of the secretary of the interior, for the reason that that offlcer had 
approved the pre-emption entry of Groeck, to whom had been issued 
a patent for the land, and had denied the right of the appellee to 
sélect this tract of land, and that under the circumstances it was 
impossible that the sélection could hâve been made under the secre- 
tary's direction. In the stipulation of the facts it is recited that the 
sélection "was in the form, and accompanied by the certificates, affi- 
davits, costs, and fées, required by law and the rules and régulations 
prescribed by the secretary of the interior and the commissioner of 
the gênerai land ofi&ce," and that the list was rejected "solely because 
of the pre-emption settlement, filing, entry, and patent of the défend- 
ant Groeck." It is stipulated, also, that the secretary of the interior 
had approved and issued a gênerai circular of instructions relating 
to the adjustment of railroad land grants, prescribing the form and 
procédure for the sélection by railroad companies of lands within 
the indemnity limits, and that the circular provided, among other 
things, that "the lists must be carefully and critically examined by 
the register and receiver, and their accuracy tested by the plats and 
records of their office. When so examined and tested, and found cor- 
rect in ail respects, they will become final locations, and you will, 
on the payment of the requisite fées to the receiver, so certify." It is 
admitted that the railroad company complied with this circular in 
ail respects. We entertain no doubt that the steps so taken entitled 
102 F.— 3 
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the company to a patent. On ihe former considération of this case, 
and npon the facts which now appear in the stipulation, we held 
that the pre-emption entry of Groeck was made upon land which 
had been reserred from settlement, and that it was therefore abso- 
lutely void, and that the railroad company was not, by its delay in 
building the road, barred from asserting its title to the land in ques- 
tion so long as the United States had declared no forfeiture of the 
grant on account of the delay, and had not offered the lands to others 
for entry under the gênerai land laws. Considering the language of 
the grant, it must be held that indemnity lands are selected under 
the direction of the secretary of the interior whenever the grantee 
thereof compiles with the directions which the secretary has pub- 
lished for the régulation of such sélection. The secretary was not 
clothed with the power to defeat the grant of the indemnity lands, 
or by capricious régulation to affect the title which was intended to 
be conveyed. Nor has the secretary in this instance made any rég- 
ulation which has injuriously affected the right of the grantee. He 
had the power to prescribe in advance the method of making such 
sélection, and, having prescribed it, and his directions having been 
followed, it cannot be said that the lands were not selected in the 
manner required by the granting act. That the secretary errone- 
ously supposed that this land belonged to the défendant Groeck, and 
was not subject to sélection as indemnity land under the grant, can- 
not affect the substantial rights of the grantee. 

It is contended that the railroad company never acquired the right 
to sélect as indemnity land the tract in controversy, for the reason 
that it did not file a map of the deflnite location of its whole route. 
It is said that the right to make sélection of indemnity lands did not 
accrue until the flling of such map of deflnite location. The state- 
ment of facts recites that the railroad company ûled maps, in sev- 
eral sections, of the definite location of the whole rbadj excepting the 
portion thereof between Alcalde and Très Pinos, and that the said 
maps were filed along the line which was shown on the général route 
map, and that that was the line upoh which the road was construct- 
ed. In section 4 of the granting act of July 27, 18S6 (14 Stat. 295), 
it is provided that when "ît shall appear that twenty-flve consécutive 
miles of feaid road and telegraph line hâve been completed in a good, 
substantial and workmanlike manner, as in ail other respects re- 
quired by this act, the commissioners shall so report under oath, to 
the président of the United States, and patents of lands, as afore- 
said, shall be issued to said company, conflrming to said company the 
right and title to said lands situate opposite to and coterminous with 
said completed section of said road. And from time to time, when- 
ever twenty-flve additional consécutive miles shall hâve been con- 
structed, completed and in readiness as aforesaid, and verified by 
said commissioners to the président of the United States, then pat- 
ents shall be issued to said company conveying the additional sec- 
tions of land as aforesaid, and so on as fast as every twenty-flve 
miles of said road is completed as aforesaid." By the granting act 
there was conferred upon the grantee a présent grant of land, in- 
capable of identification at the date thereof, but the title to which. 
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when identified, took eflect by reason of the grant itself, which. 
grant conf erred the right to sélect the granted lands opposite each 23 
miles of road as the same was constructed and approved in the man- 
ner required by the act No question is made that the road oppo- 
site the land in controversy in this suit was so constructed, and that 
the map of the deflnite location of that portion of the road was flled, 
and that the said land was selected by the company. The right of 
the company to sélect the land in controversy was not made to dé- 
pend upon its filing a map of the deûnite location of every portion of 
the road, or the construction of the entire road. In thèse respects 
the grant differs from that which was under considération in the 
case of Railroad Co. v. Herring, 110 U. S. 2T, 3 Sup. Ct 485, 28 L. Ed. 
56. In that case the grant was of "every alternate section of land 
designated by odd numbers for six sections in width on each side," 
to take eflect "as soon as the road is completed." The lands were 
to be withdrawn only when the company had filed a map deflnitely 
showing its line. Conceming the question when the company's right 
to sélect indemnity lands attached, the court, construing the lan- 
guage of the granting acts, said: 

"We are of opinion that no right of sélection in any of thèse lands accrues 
until the entire line of the road to he built has been established by the com- 
pany, and flled in the gênerai land office at Washington, and that until then 
no duty devolves on the seeretary to withdraw or withhold the land from 
sale or pre-emption. This is the necessary inference from the language both 
of the original grant of 1856 and the amendatory act of 1864." 

But in the case now before the court the granting act, by its own 
terms, withdrew the land when the gênerai route map was ûled, as 
we held on the former appeal of this cause; and the indemnity lands 
were then withdrawn, as well as the primary lands. The joint res- 
olution of June 28, 1870 (16 Stat. 382), authorized the construction 
of the road, "as near as may be," along the line of thè gênerai route 
so established, and directed the seeretary "to cause patents to be 
issued to said company for the sections of land coterminous to each 
constructed section reported on as aforesaid, to the extent and 
amount granted to said company by the said act of July twenty- 
seventh, eighteen hundred and sixty-six." There is nothing in the 
provisions either of the granting act or the joint resolution to indi- 
cate that the right to sélect indemnity lands was dépendent upon 
the completion of the whole line of the road. On the contrary, it is 
clear that the intention was that such sélections might be made im- 
mediately upon the construction and acceptance of each 20-mile sec- 
tion. Both the primary lands and the lieu lands were to be patented 
as fast as the road was constructed and accepted, and the indemnity 
lands were selected. Oongress subsequently afîirmed this construc- 
tion of the grant by declaring forfeited the grant of lands cotermin- 
ous with the uncompleted section of the road, thereby confirming the 
grant of lands coterminous with the remaining sections of the road 
as it was completed. We ând no error in the decree of the circuit 
court. The decree will be affirmed. 
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ALTSCHUL T. GITTINGS, Sherlff of Hamey County. 

(Circuit Ctourt, D. Oregon. May 12, 1800.) 

No. 2,236. 

1. PUBLTO LaKDS— CONSTBUCTION OF QbANT— IDENTIFICATION OF LANDS GRAIÎT- 
ED. 

A grant by congress to a state, to ald In the construction of a wagon 
road, of "alternate sections of the public lands, designated by odd num- 
bers, three sections per mile, to be selected witbin six miles of said road," 
being of only one-half the odd-numbered sections within the designated lim- 
its, does not attach to any particular lands until the sélections hâve been 
made, and approved by the land department, and until that time the lands 
granted are not taxable by the state. 
8. Same— Contingent Intekbst of Gbanteb before Sélection — Right to 
Sale fob Taxes. 

Where a grant of lands has been made by congress, to be selected with- 
in certain limlts from a larger quantity, until such sélection has been 
made the grantee has such a contingent interest in ail the lands subject 
to sélection that it may maintain a suit In equity to enjoin an unauthor- 
Ized sale thereof for taxes. 

In Equity. Suit to enjoin sale of lands for taxes. On exceptions 
to bill. 

Williams, Wood & Linthicum, for complainant. 
Milton W. Smith, for défendant. 

BELLINGEE, District Judge. This is a suit to restrain the sale 
of land on which the défendant made a sherifif's assessment for the 
year 1893. The lands in controversy, with some slight exceptions, 
are within the limits of the grant made by the act of congress of 
July 5, 1866 (14 Stat 89), to the state of Oregon to aid in the con- 
struction of a wagon road. The act provides "that there be, and 
hereby is, granted to the state of Oregon alternate sections of the 
publie lands, designated by odd numbers, three sections per mile, 
to be selected within six miles of said road." A portion of the lands 
upon which this assessment was made are without the limits of this 
grant, and as to thèse lands the complainant claims no interest. 
The remainder of the lands which the défendant proposes to sell 
for a delinquent tax are lands which had not been selected at the 
date of the alleged assessment, and lands which had been selected 
by the agents of the company, but which, at the time of the as- 
sessment, were in contest on account of claims made by différent 
persons under the land laws of the United States, which contesta 
were existing at the date of présentation for flling of the sélection 
lists; but none of the sélections so made had been certifled or ap- 
proved by the secretary of the interior or by the commissioner of the 
gênerai land oiBce. The questions presented arise upon numerous 
exceptions to the bill of complaint, which hâve the effect of raising 
the question as to the sufiQciency of the bill. In support of thèse 
exceptions it is contended that the grant in question was a prés- 
ent grant; Ihat the right to the patent^ — the équitable title — had 
vested in the wagon-road company at the time the assessment in 
question was made. If this is true, then thèse lands were liable 
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to the tax levied upon the assessment complained of. A number 
of cases are cited in support of the contention that this grant is a 
présent grant, and that the right of the company in and to the lands 
was fully A'ested when the assessment was made. Among the cases 
cited are the case of U. S. v. Willamette Val. & 0. M. Wagon-Road 
Co. (C. C.) 55 Ped. 711, and Id. (D. G.) 42 Fed. 357, and the case of 
Cahn V. Barnes (0. C.) 5 Fed. 326. In the two former cases suits 
were brought to cancel patents which had been issued, and the 
défense was that of bona fide purchase for value. The case of Cahn 
V. Barnes was one of conflict between the claimants, respectively, 
under the swamp-land act and the wagon-road grant in question. 
AU three of thèse cases relate to the same grant. In the case in 
42 Fed. the court says: 

"As Boon as the line of the road was designated, the grant attached to the 
odd-numbered sections within the prescribed limits on elther side of the 
said line, and took effect from the date thereof." 

In support of this view the court cites the case of Cahn v. Barnes, 
supra, and the case of Pengra v. Munz (C. C.) 29 Fed. 830. In the 
case of Cahn v. Barnes the court says: 

"The wagon-road grant was a grant In prfesenti, also, of the odd sections 
for six miles on elther side of the road wherever It mlght be loeated be- 
tween the terminl named, whlch, so soon as the line of the road was desig- 
nated, attached to such sections within the prescribed llmlts on elther side 
of sald line, and took effect from the date thereof." 

In the case of Pengra v. Munz the grant was of "the alternate 
sections of the public lands designated by odd numbers, for three 
sections in width on each side of said road, as the same may be 
loeated," while the grant of the Willamette Val. & C. M. Wagon- 
Eoad Company, under which the other cases arose, was a grant of 
three sections per mile merely. Between such grants there is a 
very obvions distinction, and yet the court in the cases cited treats 
both grants as grants of three sections per mile in width on each 
side of the proposed road. The grant in the case of the Willamette 
Val. & C. M. Wagon-Eoad Company, as in this, was not of the odd- 
numbered sections on either side of the line of road, but only of the 
alternate sections designated by odd numbers to the extent of three 
sections per mile, to be selected within six miles of said road ; that 
is to say, the grant was of three sections per mile, instead of six. 
The différence is a vital one. If the grant had been of three sec- 
tions per mile within the limits of six miles on either side of the 
road, it would hâve applied to ail the odd-numbered sections. In 
such case the grant would become spécifie as to thèse sections upon 
the location and construction of the line of road. Nothing more 
would be necessary to identify the lands granted. In this case 
sélections are necessary before the lands to which the grant at- 
taches can be identifled. Hère the right conferred is to three sec- 
tions of lands designated by odd numbers ont of a total of twice 
that number, for each mile in length of road constructed. How can 
the assessor undertake to identify the partieular sections inuring 
to the company under this grant until sélections are made? Until 
such time the grant, as to the question presented, is precisely what 
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the grant is within indemnity limite as usually provided for in rail- 
road grants. It is known that one-lialf of the odd-numbered sections 
are liable to be taken under the grant. But it is not known, and 
cannot be known, until sélections are made, which of the odd-num- 
bered sections are to make up the half to which the company is en- 
titled; and it is immaterial that the company has selected thèse 
lands so long as thèse sélections haye not been approved by the 
land ofiSce. The approval and certification of the lands by the 
land department is a necessary preliminary to the identification of 
the lands taken. Without identification the grant cannot attach, 
and until it does attach there is no title that can be the subject of 
levy and sale, for taxes or otherwise. 

It is argued, however, that if the lands which the sherifl threatens 
to sell do not belong to the company, it cannot be injured by the 
proposed sale. But the wagon-road company has an interest in ail 
the odd-numbered sections within the preseribed limits, since its 
sélections must be made from their number. There is a well-rec- 
ognized distinction between the légal title to lands and an interest 
in such lands. What the company has is a contingent interest in 
the lands from which its sélections are to be made; and the sale of 
thèse lands would operate to préjudice this interest, since, when 
sélections are made, and the grant becomes in this way spécifie, 
the company is liable to be confronted with a tax title to thèse 
lands, or to some of them, and will therefore be exposed to the dan- 
ger of a multiplicity of suits, with the conséquent vexation and in- 
jury. The exceptions to the bill of complaint are overruled. 



CHURCHILL et al. v. BUCK. 

(Circuit Court of Appeals, EIghth Circuit. Aprll 16, 1900.) 

No. 1,295. 

L AppBAii — Rbview— Action Trikd to Court. 

On a writ of error to review a judgment at law in a case tried without 
a jury by stipulation, tlie con-eetness of spécial flndings of fact made by 
the circuit court is not open to inqulry, but the appellate court Is required 
to détermine whether such flndings are sufflelent, under the pleadlngs, to 
support the judgnient rendered. 

S. Partnebship— Dkath of Partner— Right to Possession of Fibm Rkal 

ESTATB. 

On the death of a partner, the rlght to possession of real estate owned 
by the firm vests In the survivor, and, on his death before the settlement 
of the partnersbip business, in his légal représentatives; and until the 
business of the partnership has been settled up, and its debts paid, an 
administrator of the partner flrst deceased cannot maintain an action to 
recover possession of any portion of such real estate. 
8. APFEAi, — Reversai — Dikectinq .Judgment in Lowee Court. 

Where the facts found by the trial court cover ail the issues, and are 
nadequate to support the judgment rendered in favor of the plalntifC, a 
new trial will not be .awarded on reversai, but a judgment for défendant 
will be directed. 

In Error to the Circuit Court of the United States for the East- 
em District of Arkansas. 
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On the Ist of March, 1898, the défendant In error (hereafter called "plain- 
tiff") commenced an action in the United States circuit court for the Western 
division of the Eastern district of Arliansas against the plaintiffs in error 
(hereafter called "défendants") for an undivided one-half interest in the lands 
in controversy, situate in Desha county, Ark., alleging that said Thomas J. 
Martin died seised of the undivided one-half interest in said land as tenant 
in common and as partner with A. W. Blakemore, now deceased; that plaintiff 
was on the 23d of April, 1894, appointed administrator of the estate of said 
Martin by the probate court of Desha county, Ark.; that he had given bond 
and qualiiied as such, and had filed his inventory, showing that no asset of 
said Martin had corne to his hands as such administrator; that laxge claims 
had been probated against said estate in Desha county (and he flled with said 
complaint copies of Martin's will, his letters of administration, his inventory, 
and the claims probated against his estate); that the défendant holds the 
land as receiver of said TJnited States circuit court, and claims title by and 
through tie said Thomas J. Martin, deceased, as tenant in common with said 
A. W. Blakemore, deceased, by virtue of a mortgage executed by Mrs. A. W. 
Blakemore, the heir at law of said Martin; that said United States circuit 
court gave the plaintiff permission to sue said receiver for said land; and 
that said receiver sold the same without right, and plaintiff is entitled to the 
immédiate possession thereof. 

On the 22d of June, 1898, the défendants answered and alleged that Thomas 
J. Martin, the testator, died at his home, in the county of .TefCerson and state 
of Kentucky, on the Ist day of January, 1883; that his will was duly probated 
in said county and state on the 22d day of January, 1883; that a duly-authen- 
ticated copy of said will was admitted to probate and duly recorded at the 
May term, 1883, of the probate court of Watson division of Desha county, 
Ark.; that the fourth clause in said will provides that "in the division of my 
estate my daughter shall hâve the right, at her option, expressed within two 
years after my death, to take whatever interest I may own in the state of 
Arkansas, purchased of the estate of H. D. Newcomb, at the price it cost me"; 
that the property referred to in that clause of the will Is the undivided one- 
half of the real estate described in the complaint; that by the fifth clause of 
said will the t«stator appointed his son, T. J. Martin, Jr., and A. W. Blakemore, 
the husband of his said daughter, executors, with fuU power to settle, com- 
promise, and adjust indebtedness; to sell and dispose of property, and to 
make divisions among devisees, whlch executors entered upon the discharge 
of their duty, and continued to do so until the business of the estate was set- 
tled, partition made among the devisees, and they were discharged as such 
by the court of the domicile havlng jurisdiction in the premises; that the 
executors of said H. D. Newcomb, then deceased, having on the Ist day of 
February, 1878, sold, under power conferred in his last will, the entire real 
estate described in the complaint, to said Thomas J. Martin and A. W. Blake- 
more, to seeure the purchase money thereof, the said Thomas J. Martin and 
his wife and A. W. Blakemore and his wife on the 8th of February, 1878, re- 
conveyed the same to the said executors of H. D. Newcomb, by way of mort- 
gage or trust to seeure a part of the purchase money remaining unpaid, which 
mortgage was in fuU force and unpaid at the time of the death of the said 
T. J. Martin; that, under the provisions of the will of the said Thomas J. 
Martin, his daughter, Mrs. Annie M. Blakemore, and her husband, A. W. Blake- 
more, uniting with her for that purpose, elected to take as part of her share 
in the estate of her father, at the original cost to the estate, ail his interest 
in the said property in Arkansas, bought of H. D. Newcomb's executor, above 
described, which élection was reduced to writing by them, duly acknowledged, 
and recorded in the Watson division of the Desha county probate court, at its 
May term, 1883; that the said Annie M. Blakemore afterwards paid to the ex- 
ecutors of H. D. Newcomb, deceased, her father's proportionate amount of the 
unpaid purchase money, and received from said executors, together with her 
said husband, who had paid his part thereof, a deed eonveying to them, re- 
spectively, the entire property described above, which deed was duly executed, 
acknowledged, filed, and duly recorded in the Watson division of Desha county, 
Ark., on the 26th day of April, 1883; that the said Annie M. Blakemore paid 
to and settled with the executors of her father's estate the entire amount paid 
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by hJm for sald Interest, being an undlvldea one-half Interest In the property 
described, whereby she became the owner In fee of the full equal, one undi- 
vided half interest in said land, her husband, the said A. W. Blakemore, ownlng 
the remainlng undivided one-half, whereby she allèges that the right, tltle, 
and interest of the said Thomas J. Martin, his heirs, légal représentatives, 
and devisees, were devested ont of them, and they, and every of them, were 
■without right to occupy or repossess the same. In the second paragraph of 
her answer she allèges that under the terms of her said father's will, and of 
her élection ànd payment of the sum due, and of the conveyance by the execu- 
tors of the said H. D. Newcomb, deceased, with the consent and concurrence 
of the executors of her father's will, whlch conveyanee was, as stated, placed 
of record in the Watson district of Desha county in July, 1883, she became 
the owner in fee of the said undivided one-half interest of her father in the 
land sued for; that she remained in possession thereof, holding and elaiming 
the same adversely against ail parties, until the 9th day of April, 1890, when 
she, together with her husband, conveyed the same to David Houghton in trust 
to secure a loan of $30,000 and interest thereon, which conveyanee was duly 
executed by herself and her husband, and placed of record in the Watson dis- 
trict of Desha county, on the 9th of April, 1890; that the said Colonial & 
United States Mortgage Company loaned the said sum of $30,000 to the said 
Annie M. Blaiiemore and A. W. Blaltemore, her husband, on the faith and as- 
surance that they were the owners in fee of said property; that they were in 
possession thereof, and had been since 1883, holding and elaiming the same 
as their own, no one denying or contesting their right in the premises; that 
the loan was made in good faith, and the security accepted in good faith, upon 
the bellef and assurance that they were the owners in fee thereof, and had 
the right to secure the same by said conveyanee; that subsequently, the in- 
debtedness becoming due and remaining unpaid, the Colonial & United States 
Mortgage Company and David Houghton, trustée, brought suit in the United 
States circuit court for the Western division of the Eastern district of Arkan- 
sas to foreelose their mortgage upon said property, at which time and in which 
suit the said Annie M. Blakemore and the children and heirs of A. W. Blake- 
more, who had died, and the administrator of his estate, and the plaintlffs 
herein, were made parties thereto, and required to answer, and in said cause 
such proceedings were had that in the month of February, 1898, a decree 
in their favor was pronounced, declaring a lien upon the said property for the 
Indebtedness due as aforesaid, and providing that if not pald on or before the 
Ist day of April, 1898, Sam Churchill, as spécial master of said court, should 
advertise and sell the property at Dnmas, Ark.„ on the 21st day of April, 1898, 
in satisfaction thereof. which was done, and the property sold by him to the 
défendant the Colonial & United States Mortgage Company; that said sale 
was reported and flled on the following day, and the sale conflrmed, and said 
master directed to exécute a deed of conveyanee to said purchaser, which was 
done on that day, and the deed submitted, and approved by the court, and a 
certifled copy of its approval attached thereto, whereby the said Colonial & 
United States Mortgage Company became the owner and entitled to retain pos- 
session thereof. The fourth paragraph In said answer Is as follows: "The 
défendant states that the said Annie M. Blakemore and the parties elaiming 
under her hâve been in peaceful and adverse occupancy and possession of the 
premises herein sued for for more than seven years next preceding the insti- 
tution of the suit, elaiming the same adversely to the interest of ail other 
parties." The fifth paragraph Is as follows: "The défendant states that nei- 
ther the plaintiff, nor the party or parties under whom he claims, has or hâve 
been in possession or control of the property herein sued for at any time within 
seven years next preceding the institution of this suit." The sixth paragraph 
is as follows: "The défendants say that the plaintiff is not entitled to the 
possession of said premises, and has not been, nor has any one under whom he 
claims been, in possession thereof at any time since the year 1883, and 
therefore this suit is barred." The third paragraph sets up an estoppel, and 
the seventh paragraph in the answer, lâches, in this: that the said Thomas 
J. Martin died in the month of January, 1883, and letters of administration 
were not issued upon his estate until April, 1894. A demurrer was sustained 
to both thèse paragraphs, and exceptions noted. 
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Eefore the trial was begun, a -written stipulation was flled, waivlng a Jury, 
and agreeing to submit the case to the court, sitting as a jury. The court 
found generally the Issues for the plaintlff, and set forth the following spécial 
findings of fact: "T. J. Martin and A. W. Blakemore were partners, owning 
several plantations in the state of Arkansas, which they farmed together; 
owning, also, a large amount of personalty, consisting of mules, horses, and 
farming implements, and a stock of merchandlse, with which they carried on 
a mercantile business on their principal farm. Both parties were résidents 
of the state of Kentucky. The farm which they owned and cultivated in 
Arkansas, and in controversy in this action, was situated in the county of 
Desha, and had been purchased by them from the executors of D. H. New- 
comb, deceased, a part of the purehase money having been paid by them in 
cash; but the larger part was to be paid thereafter, and for the payment 
thereof a lien was reserved in the deed of conveyance. The lands in contro- 
versy were the lands thus purchased and held by them in partnership. On 
January 8, 1883, T. J. Martin died in Kentucky, leaving a will, which was 
duly probated in the courts of Kentucky, and a copy thereof at a later day 
filed and recorded in Arkansas, after having been admitted to probate by the 
probate court of Desha county, Arkansas. The will provided that his daugh- 
cer, Annie M. Blakemore, who was the wife of his partner, A. W. Blakemore, 
could take his interests in the Arkansas estate, if she so elects, within two 
years after his death, and, if she so elects, she should be charged with the 
amount of their cost to the testator in the settlement of the estate. This 
devise was subject to the payment of the debts due from Martin & Blakemore 
on said interests in Arkansas. On April 26, 1883, within four months after her 
father's death, she eleeted to take his Arkansas property, and flled a written 
déclaration to that effect, with a copy of the will, which was admitted to 
probate by the Arkansas court on that day. After the death of Martin, A. 
W. Blakemore. the surviving partner of the flrm of Martin & Blakemore, and 
who was the husband of Annie M. Blakemore, remained in exclusive posses- 
sion of ail the flrm property. including ail of the lands in controversy in this 
action, carried on the farming opérations and also the mercantile business, 
collected the rents and accounts, and out of the assets thus collected paid off 
the balance due on the purehase of thèse lands, araounting to over $10.000, 
continued the same books of the business, plantation as well as mercantile, 
employed the managers of the plantations and store, executed papers and 
mortgages at times in the name of the flrm by him as survivor, but generally 
carried on the business in the name of A. W. Blakemore, and paid the taxes 
on the property in that name, until January, 1894, when for the flrst time his 
wife entered into possession of half of the property, and thereafter every- 
thing was carried on in the name of A. M. and A. W. Blakemore. and the 
taxes paid in that manner. In 1883, after the death of T. J. Martin, when 
A. W. Blakemore, as surviving partner of the flrm, out of the assets of the 
flrm paid off the balance of the purehase money due on the lands in contro- 
versy, it was discovered that there was a misdescription of the lands in the 
deed; and thereupon the executors of Newcomb's will made a new deed, 
describing the lands correctly, and reciting that Martin having died, and his 
daughter, as his devisee, having eleeted to take thèse lands, the new deed was 
made to A. M. Blakemore and A. W. Blakemore (Mrs. Blakemore being sub- 
stituted as one of the grantees, in place of her deceased father), which deed 
was duly recorded in the recorder's office of Desha county, Ark., on July 20, 
1883. in which county said lands were located. The court further flnds that 
from the time of the death of T. J. Martin until January, 1894, A. W. Blake- 
more was in exclusive possession of thèse lands and ail other property of 
Martin & Blakemore, as surviving partner of the flrm of Martin & Blakemore, 
and that the devisee, Mrs. A. M. Blakemore, did not take possession of this 
property until January 1, 18&4. There was no administration on the estate of 
T. J. Martin in Arkansas until April 23, 1894, when the plaintiff was duly ap- 
pointed as such administrator by the probate court of Desha county, — the 
county wherein thèse lands are situate. — for the beneflt of the Arkansas cred- 
itors of T. J. Martin, deceased. He immediately qualifled as such, and has 
ever since been acting as such. On April 5, 1890, A. W. Blakemore and his 
wife, Annie M., executed a mortgage to the défendant, the Colonial Mortgage 
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Company, on the entire interest In thèse lands, to secure a loan for a large 
sum of money. In November, 1895, they having defaulted In the payment of 
the Interest, tliat Company Instituted suit in equity in thls com't to foreclose 
tbe mortgage, and by tlie order of the court thèse lands were plaeed in the 
hands of the défendant Churchill, as receiver. In April, 1806, the plaintiff in 
this cause made himself a party to the foreclosure proceedlngs; setting up his 
title to the undivided half interest of T. J. Martin, deeeased, and praying that 
the same be turned over to him, and not to be held subject to the moitgage 
executed by Mrs. Annie M. Blaliemore. At the flnal hearing that pétition 
was dismissed, the decree reciting that the court had no jurisdiction in the 
foreclosure proceedings to adjudicate his title; but the decree specially pro- 
vides that his pétition was dismissed withoiit préjudice to his bringing auy 
other action, if he so desires. There was a decree of foreclosure and an order 
of sale. Thereaf ter, and , while the lands were still in possession of the re- 
ceiver, this court granted to the plaintifC leave to sue the receiver in eject- 
ment for the undivided half in thèse lands claimed by him; and this suit was 
instituted by him, within three months after his pétition had been dismissed, 
withoirt préjudice in the equity cause. The decree In the equity cause was 
entered on the day of February, 1898. A sale was had, and the Colo- 
nial Company became the purchaser of the entire plantation at that sale, 
which sale was conflrmed, and a deed executed, with the approval of the 
court, to the company, who thereupon asked and was made a party défendant 
to this action. The court also flnds that several clalms, amounting to several 
thousand dollars, hâve been duly allowed and probated by the probate court, 
in which the administration of the estate of T. J. Martin is pending, in favor 
of creditors of ï. J. Martin who are résidents of the state of Arkansas; that 
the administrator bas no personal assets belonging to the estate, and, in order 
to pay off thèse debts, it is necessary for him to sell the real estate of the 
deeeased, and he has been directed by the judgment of the probate court of 
Desha county to take possession of the realty, and institute suit therefor, if 
necessary. And the court further flnds that Mrs. A. M. Blakemore, as whose 
grantee the défendant claims title, did not take possession of any part of the 
lands untll Jannary 1, 1894, and that her husband untll that day held the 
entire plantation as surviving partner of the firm of Martin & Blakemore, and 
not as agent for his wlfe. The court also flnds that: other plantations bave 
been purcUased by Martin & Blakemore during the lifetime of Martin, which 
they managed in partnershlp, but thèse are not involved in this action; they 
having been sold by a decree of the Desha county chancery court in a pro- 
ceeding of foreclosure for the unpaid purchase money instituted after Martln's 
death. And from thèse facts, and upon the déclarations of law made, the 
court flnds the issues in favor of the plaintiff, and renders a verdict for 
plaintifC, and orders judgment accordingly." 

N. W. Norton, G. B. Eose (J. M. Prewett, U. M. Kose, and W. E. 
Hemingway, on the brief), for plaintiiïs in error. 
Jacob Trieber and X. J, Pindall, for défendant in error. 

Before CALDWELL and SANBOKN, Circuit Judges, and EOG- 
EES, District Judge. 

ROGERS, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Dnder the repeated décisions of this court and of the suprême 
court of the United States,' the correctness of the spécial findings of 
fact by the circuit court cannot be inquired into by this court. See 
Searcy Co. v. Thompson, 27 U. S. App. 715, 13 G. C. A. 349, 66 Fed. 
92 (Judge Thayer delivëring the opinion of the court), where the 
cases upon this subject are reviewed. There are several assign- 
ments of error in this case, but, in the view we take of it, it is 
unnecessary to notice them. While the truth or correctness of the 
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spécial flndings of fact by the circuit court are not open to inquiry, 
it is equally well settled that we may, upon tlie pleadings and spécial 
flndings of fact, look to see whether they are adéquate to support 
the judgment rendered in the case. Walker v. Miller, 19 U. S. App. 
404, 8 C. C. A. 331, 59 Fed. 869; Tyng v. Grinnell, 92 U. S. 469, 23 
L. Ed. 733. 

The défendant in error, George E. Buck, sues in his trust capacity, 
as administrator with the will annexed of the estate of T. J. Martin, 
deceased. It appears from the spécial flndings of fact that his tes- 
tator, T. J. Martin, and his son-in-law, A. W. Blakemore, as partners, 
purchased and held the lands, Martin's undivided half of which is 
sued for in this case, as partnership property, that on January 8, 
1883, Martin died; that Martin's undivided half of the property was 
inherited by his daughter, Mrs. Annie M. Blakemore, the wife of A. 
W. Blakemore; that said Blakemore on April 3, 1890, mortgaged 
said property to the Colonial & United States Mortgage Company, 
Limited; that the mortgage was foreclosed and the property was 
bought in by the mortgage company in February, 1898; and that 
Sam Churchill, receiver, held the same at the institution of this suit 
as the receiver of the United States court of the Western division 
of the Eastern district of Arkansas, under the decree of which court 
the mortgage was foreclosed, and the sale had and approved. It 
further appears from the flndings of fact that A. W. Blakemore, the 
surviving partner of Martin, took possession of said property upon 
Martin's death, and held the same in his exclusive possession from 
that time until January, 1894. The court further finds that on Jan- 
uary 1, 1894, Mrs. A. M. Blakemore took possession of the undivided 
half of said property. But the court does not flnd that the said A. 
W. Blakemore surrendered the lands to his wife; nor does it flnd 
that the partnership business of the flrm of Martin & Blakemore 
had ever been settled up, and the debts paid; nor does it flnd that 
Mrs. Blakemore was entitled to the possession thereof at any time. 
It may be remarked in this connection that there is no allégation 
in the complaint that the partnership of Martin & Blakemore was 
ever settled ; and it is affirmatively shown by appropriate allégations 
in the complaint, which are not denied, and by exhibits thereto, that 
the probated claims, for the payment of which the administrator of 
Martin sues to recover this land, are partnership promissory notes 
executed by the flrm of Martin & Blakemore, whereby it afiirma- 
tively appears that the partnership of Martin & Blakemore has never 
been settled. 

Counsel for défendant in error, in their brief, admit, and cite au- 
thorities to show, that which is a familiar prineiple, namely, that the 
surviving partner has the exclusive right of possession, management, 
and control of the entire property of the partnership for the purpose 
of winding it up. 2 Bâtes, Partn. § 715, and numerous authorities 
there cited; Clay v. Freeman, 118 U. S. 97, 6 gup. Ct. 964, 30 L. Ed. 
104; Marlatt v. Scantland, 19 Ark. 443. Therefore A. W. Blake- 
more, so long as he lived, had the exclusive right to the possession 
of the property in controversy for the purpose of settling the affairs 
of the partnership. So far as the court's spécial flndings of f act are 



44 102 FEDEBAL BBPOSTŒB. 

concerned, it does not appear that A. W. Blakemore îs not now alive, 
and the partnership in process of settlement, with ample assets in 
liis hands for that purpose. In point of fact, it appears from the 
record, dehors the spécial flndings of fact, that A. W. Blakemore died 
on the 20th of January, 1895. But the death of Blakemore did not 
confer the right to the possession of this property to Martin'a admin- 
istrator. On the contrary, upon the death of the surviving partner, 
Blakemore, the right to the possession of the partnership property 
devolved upon his personal représentatives. In 2 Bâtes, Partn. § 
714, the author states the raie as follows: 

"TJnder the usual worklng of the jus accreseendl, on the death of the last 
survlvor of joint parties his rights and liabillties at law descend upon his légal 
représentatives. Thus, In enforcing partnership elalms, the représentative of 
the last surviving partner is the proper plalntlff to collect outstanding aceounts. 
So, in enforcing claims agalnst the partnership, the représentative of the last 
survlvor is the proper party. Where both persons die, and the same person 
Is administrator of hoth, he cannot be sued in his double eapacity, nor could 
the several adminlstrators of each estate be sued. The administrator of the 
surviving partner Is charged wlth the duty of completlng the settlement, not 
as owner, but as trustée in possession." 

Dayton v. Bartlett, 38 Ohio St. 357. 

It not appearing from the spécial findings of fact that Blakemore, 
the surviving partner, had surrendered the land in controversy to his 
wife, Annie M. Blakemore, or that the partnership of Martin & 
Blakemore had been settled at the institution of this suit, and it af- 
flrmatively appearing from the admissions in the pleadings and the 
exhibits attaehed thereto that said partnership had not been settled, 
it is clear that the administrator of Martin is not entitled to the pos- 
session of the lands, and therefore the judgment is not supported by 
the spécial flndings of the court. The conclusion reached on this 
point renders it unnecessary to consider other assignments of error. 
Where, as in this case, the facts found cover ail the issues, and are 
inadéquate to support the judgment, the case will not be reversed 
for a new trial, but there must be a gênerai judgment for the de- 
fendants. Ft. Scott V. Hickman, 112 U. S. 150, 164, 165, 5 Sup. Ct. 
56, 28 L. Ed. 636; Allen v. Bank, 120 U, S. 20, 40, 7 Sup. Ct. 460, 
30 L. Ed. 573. Judgment reversed, and case remanded to the cir- 
tuit court, with directions to enter judgment for the original de- 
fendants. 



CONNOLLY et al. T. DUNBAR. 
(Circuit Court, B. D. Pennsylvanla. May 23, 1900.) 

ASSIGNMKNT — CONSTRUCTION— PaETFALLY EXECDTBD CONTBACT FOR WoUK. 

An assignaient of the right to do the work speeifled in a contract, made 
after a portion of such work had been completed by the assigner, refers 
only to the work stlU to be done, and does not vest in the assignée the 
right to recover the retained percentage due on the work previously done. 

On Motion for New Trial, 

Frank P. Prichard and Thomas S. Gates, for plaintiff. 

Jamra M. Beck, for défendant. 
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McPHEESON, District Judge. I bave considered the two matters 
that were especially urged upon my attention as reasons for grant- 
ing a new trial, but without seeing sufQcient ground to change the 
opinion that I hâve heretofore expressed. 

As it seems to me, Penner's assignment to the plaintiiïs gave them 
no more than the right to go on with the worli from the point where 
Fenner was ready to leave it. This is the natural and ordinary 
meaning of the language used by the parties: "For value received 
I hereby transfer the above contract, or right to do the work reterred 
to in foregoing letter, to the flrm of N. K. & M. Connolly." It was 
not the whole of the original contract that was thus transferred. 
"The above contract" is explained by the clause immediately suc- 
ceeding to mean merely "the right to do the work ref erred to" ; and, 
in the nature of things, this coald not embrace work that had been 
already done, but could only include what still remained. I think, 
therefore, that the assignment gave the plaintiffs no right to the 
retained percentage of the work that had then been finished by 
Fenner, and that this part of their claim was properly excluded 
from the jury's considération. 

Keither am I able to assent to the proposition that the subcontract 
with Fenner gave him the right to remove ail the rock that might 
at any time thereafter be blasted by the plaintiiïs at the places 
that were named in the original contract, regardless of the fact that 
a definite appropriation had been made that was only sufficient, and 
was evidently only intended, for taking out part of the rock. The 
quantity of work to be done under the original contract of December, 
1895, was limited by the amount of money that the city had set 
apart for this purpose, and I think that the contract extended no 
further. That this was the understanding of both parties is clearly 
shown, as it seems to me, by the fact that a supplemental contract 
was found necessary, and was executed, in April, 1897, after a sec- 
ond appropriation for continuing the excavation had been made by 
councils. There is other évidence, also, supporting the same con- 
clusion, but I need not refer to it speciflcally. 

The motion for a new trial is refused. 



HANOVER FIRB INS. CO. T. BRADFORD. 
(Circuit Court, W. D. Pennsylvania. August 12, 1899.) 

Principal and Agent — Acts of Agent Bindino on Phtkctpal. 

Where a duly-appointed agent of an Insurance company employed a 
clerk, who was habitually permitted by the agent to sohcit insurance, 
coUect premiums, and deliver policies, such clerk, in thèse matters, was 
thus made by the agent so far the représentative of the company that 
his delivery of a policy in the regular course of business had the same 
effect to bind the company as if it had been delivered by the agent him- 
self. 

Same — Liabilitt dp Principai. por Torts dp Agent. 

Such clerk, without the consent or knowledge of the agent counter- 
signed the latter's name to a policy for a prohibited risk, and delivered 
the same In the regular course of business. A loss having ooeurred, the 
company was sued by the insured, and compelled to pay the loss. In an 
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action by the company against Its said agent for reimbursement, held, 
that the défendant was responslble for the act of the clerk, hls own sub- 
agent, In issuing the policy in violation of instructions giyen by the Com- 
pany to the défendant. 

At Law. 

In pursuance of a stipulation In writing waiving a jury, this cause was 
tried by the court without the intervention of a jury on the 28th and 29th 
days of June, 1899; and now, August 12, 1899, upon due considération, the 
court finds the tacts to be as foUowS: 

(1) By an instrument dated Aprll, 20, 1887, the défendant was appointed 
and constituted the agent of the plaintifC company, wlth authority to receive 
proposais for insurance against loss and damage by flre in New Brighton, 
Pa., and vicinity, to iix rates of premiUm, to receive moneys, and to counter- 
sign, issue, and renew policles of insurance, signed by the président and at- 
tested by the secretary of the plaintlfE^ company, subject to the rules and régu- 
lations of said company and such instructions as might f rom time to time 
be given by its offlcers. The défendant immediately accepted this appoint- 
ment, and thereafter acted théreunder as the plaintiff's agent. 

(2) The défendant maintained an office at New Brighton, Pa., for the con- 
duct of the Insurance business, he being agent for several insurance compa- 
nies, ànd In the prosecution of said business the défendant had in his em- 
ployment one H. N. W. Hoyt, who not only did ail the clérical worU of said 
office, but also made daily reports of business to thie plaintiff's gênerai agents 
for the State of Pennsylvania at 'Wilkesbarre, and further, in the regular 
course of business and with the defendant's knowledge and by his authority, 
solicited insurance, collected premiums, and from time to time delivered pol- 
icles of insurance to tlie persons insured. 

(3) The Mayer pottery works, sltuate in Beaver Falls, Pa., in the vicinity 
of New Brighton, had been insured by policies aggregating the sum of $15,- 

000, issuèd by companies other than the plaintiff company, and thèse policies 
the insured had procured ,through the, défendant as the représentative of the 
companies. Shortly before july 1, 18^, Joseph Mayer, one of the proprle- 
tors of those works, addressed a lettei: to the défendant at New Brighton, 
calling his attention to thé fact that thèse policies would expire on the last- 
mentioned! date, and deslring information whether he (the défendant) would 
continue the insurance in companies represented by hlm. In response to 
this lett«r the said H. N. W. Hoyt yisited said Mayer, and informed him 
that the policies woujd be renewed; and on July 1, 1896, said Hoyt, acting 
on behalf of the défendant, brought to said Mayer and delivered to him six 
policies of insurance, amounting together to $15,000, against loss by flre upon 
the said pottery works and the contents thereof. One of the policies of in- 
surance so delivered by said Hoyt to said Mayer was policy No. 307,782 
of the Hanover Fire Insurance Company (the plaintiff company), dated july 

1, 1896, signed by the président and attested by the secretary of the com- 
pany, and purporting to be countersigned by Thomas Bradford, the défend- 
ant, as agent of the company, whereby, in considération of the premium of 
$37.50, that company insured J. & E. Mâyer and the' Mayer Pottery Com- 
pany, Limited, for the term of one year from .Tuly 1, 1896, against loss by 
flre to an ainount not exceeding $2,500 to the Mayer pottery works, to wit, 
the pottery buildings and the contents of the same. 

(4) On the 8th day of July, 1896^ the insured malled a check for $225, the 
amount of the premiums on said six policies, payable to the order of Thomas 
Bradford, in a letter addressed to him at New Brighton. On July 11, 1896, 
this cheelt, indorsed by said Hoyt thus: "For the crédit of Thomas Brad- 
ford, Agent,,"— was deposited by Hoyt in the defendant's bank, to the crédit 
of the défendant as agent, in his bank account as agent. The check was 
paid by the drawer to the bank. 

(5) Such risks as that covered by said policy No. 807,782 on July 1, 1896, 
were and long had been prohibited by the plaintiff company, and the défend- 
ant knew of this prohibition, Long before July 1, 1896, the défendant had 
received instructions from the plaintiff company, through Its proper officers, 
not to insure pçtteries. : . 
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(6) Said pollcy No. 307,782 was not coimtersjgned by tlie défendant per- 
sonally, but sald Hoyt countersigned the poliey for and in the name of the 
défendant, by writing the défendant' s name at tbe proper place. This he 
did without autliorlty from the défendant, and without the defendant's knowl- 
edge. Hoyt delivered said poliey to Mayei- without the defendant's consent 
oi' knowledge. ïhe défendant had no knowledge that this poliey had been 
issued until after the fire and loss hereinafter to be mentioned. 

(7) The issuing of said poliey No. 307,782 to J. & B. Mayer and the Mayer 
Pottery Company, Limited, was not reported to the plaintifC company, and 
the plalntifC had no knowledge whatever of the transaction until after tlae fire 
and loss had occurred. 

(8) On October 21, 1896, the said insured property of J. & B. Mayer and 
the Mayer Pottery Company, Limited, was destroyed by fire. 

(9) Afterwards suit was brought in the court, of common pleas of Beaver 
county, Pa., at No. 224 of March term, 1897, by J. & E. Mayer and the Mayer 
Pottery Company, Limited, against the Hanover Fire Insurance Company 
(the plaintiff hère), upon the sald poliey of Insurance No. 307,782. On Janu- 
ary 28, 1898, upon trial by jury, a verdict therein was rendered in favor 
of the plaintifEs in the sum of $2,529.20. and on Pebruarj' 8, 1898, judgment 
was entered on the verdict against the défendant therein in the sum of 
?2,529.20 and costs, $43.16. On February 10, 1898, the défendant therein 
paid to the plaintiffs therein the amount of the judgment and costs, namely 
$2,572.36. 

(10) Thomas Bradford, the défendant hère, was not notified by the Han- 
over Fire Insurance Company to défend the said suit against the company 
upon the poliey No. 307,782; but at the trial of that action he was called as 
a witness for the défense, and testified. 

Upon thèse facts the court détermines the law of the case to be as ex- 
pressed in the foUowing opinion. 

A. S. & W. S. Moore and Hice & Hice, for plaintiff. 

Joseph M. Swearingen and John M. Buchanan, for défendant 

ACHESON, Circuit Judge. As this défendant was not notified 
to défend the action brought in the court of common pleas against 
the Hanover Pire Insurance Company on the poliey of insurance, 
he was not concluded by the judgment there, and it was open to 
him hère to show that the insurance company was not liable upon the 
poliey. He has not, however, succeeded in doing this. The évi- 
dence establishes that Hoyt was much more than a mère clerk. In 
fact, he was the defendant's subagent in the prosecution of the busi- 
ness of the Hanover Fire Insurance Company, the defendant's prin- 
cipal. Hoyt was authorized by the défendant to solicit insurance, 
to collect premiums, and to deliver policies, and thèse things he 
habitualiy did in the regular course of his employment. Thus the 
défendant made Hoyt the représentative of the insurance company 
in the transaction of July 1, 1896. In delivering the Hanover poliey 
of insurance on the Mayer pottery works, Hoyt was apparently act- 
ing with the scope of his authority. Under the circumstances the 
delivery of the poliey by Hoyt had the same effect to bind the com- 
pany as if it had been done by the défendant himself. Thèse views 
are well supported by the authorities. Insurance Co. v. Eshelman, 
30 Ohio St. 647, 657; Bodine v. Insurance Co., 51 N. Y. 117; Swan 
V. Insurance Co., 96 Pa. St. 37, 41, 42; McGonigle v. Insurance Co., 
168 Pa. St. 1, 31 Atl. 875. 

The risk was a prohibited one, within the defendant's knowledge. 
It was taken in violation of the instructions he had received from 
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hÎB principal. In conséquence, Ms principal has sustained Injury. 
Who shall bear the loss? Now, even if the défendant be blamelesa 
personally, his emplojé is at fault. I cannot see, then, how the de- 
fendant can escape responsibilty for tlie hùrtful act of his own 
agent, done within the apparent limits of his employaient. I feel 
constrained to hold that the defendant's case falls within the gên- 
erai ruie that the principal is responsible civiliter to third persons 
for the acts — even the tortious acts — of his agent, if done in the 
course of the agent's employment, although the principal did not 
authorize the acts, or, indeed, may hâve forbidden them. Railroad 
Co. V. Derby, 14 How. 468, 480, 14 L. Ed. 468. The application of 
this rule to the case in hand may be placed upon the ground that, 
where one of two innocent persons must suffer from the wrongful 
act of a third person, the loss should be borne by him who put the 
wrongdoer in a position of trust and confidence, and thus enabled 
him to perpetrate the wrong. Accordingly, upon the facts and law 
of the case as above stated, the court flnds in favor of the plaintifE, 
and assesses its damages at $2,803.87. 



BKADFORD T. HANOVER FIRE INS. CO. OP CITY OF NEW YORK. 

(Circuit Court of Appeals, Third Circuit. May 14, 1900.) 

No. 25. 

t Pkincipai, and Agent— Liabimtt dp Principal for Torts of Agent. 

A principal, authorized to countersign and Issue polleies of an Insur- 
ance Company, cannot be held responsible for tlie, act of hls agent In 
forging his signature to a policy, and delivering the same without hlà 
consent, ratification, or knowledge, unless upon some ground of estoppel. 

2. Samb— Estoppel of Pbincipal to Repudiatk Act of Agent— Appakkki 
SCOPE OF Agbnct. 

Défendant, who was an Insurance agent, and as such Intrusted by 
plaintllï, an insurance company, with policies which he was authorized 
to countersign and issue, employed a elerlî in his office who was author- 
ized by him "to sollcit Insurance, to collect premlums, and to deliver 
policies." Such clerk forged defendant's signature to a policy of plain- 
tiff, dellvered the same, and collécted the premiums thereon, but did not 
report the fact to défendant, who had no knowledge of it until after 
the insured property had been destroyed by flre, and the issuance of the 
policy was not reported to plaintiff. So far as appeared, défendant had 
no prier cause to distrust the integrlty of the clerk. Held, that défendant 
had not clothed the clerk with any apparent authorlty by which he could 
be bound by the act of the clerk in signing the policy, or In delivering a 
forged policy, and that he had been guilty of no act of négligence which 
estopped him to repudlate the acts of the clerk as hls agent, and that 
Buch acts were not blnding, therefore, either upon him or upon the Com- 
pany. 

In Errer to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Joseph M. Swearingen, for plaintiff in errer. 
Henry Hice, for défendant in error. 

Before DALLAS and GEAY, Circuit Judges, and BRADFORD, 
District Judge. 
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DALLAS, Circuit Judge. The proceeding under review is an ac- 
tion of tort. It was brought by an Insurance company, the défend- 
ant in error, against tlie plaintilï in error, to recover "damages re- 
sulting from the defendant's négligence and misfeasance in the dis- 
charge of his duties as agent of the plaintiff company in the busi- 
ness of insuring the owners of property, real and personal, from loss 
by flre." The cause of action as more speciflcally alleged was that, 
although the défendant had been instructed to insure no potteries, 
"y et the said défendant, well knowing his instructions and his duty 
in the premises, and wholly disregarding the same, negligently, 
wrongfully, and fraudulently issued" a policy of the plaintifï com- 
pany, insuring the owners of a certain pottery against loss thereof 
by flre. The plea was "îîot guilty." In pursuance of a stipulation 
in writing, the cause was tried by the court without the interven- 
tion of a jury, and the facts were found to be as follows: 

"(1) By an instrument dated April 20, 1887, the défendant was appointed 
and constituted the agent of the plaintifï company, with authority to receive 
proposais for insurance against ioss and damage by fire in New Brighton, 
Pa., and vicinity, to fix rates of premium, to receive moneys, and to counter- 
sign, issue, and renew policies of insurance, signed by the président and 
attested by the secretary of the plaintiff company, subject to the rules and 
régulations of said company and such mstructions as might from time to 
time be glven by its ofiicers. The défendant immediately accepted this ap- 
pointment, and thereafter acted thereunder as the plaintiff's agent. 

"(2) The défendant maintained an oiflce at New Brighton, Pa., for the con- 
duct of the insurance business, he being agent for several insurance compa- 
nies, and in the prosecution of said business the défendant had in his em- 
ployment one H. N. W. Hoyt, who not only did ail the clérical work of said 
office, but also made daily reports of business to the plaintiff's gênerai agents 
for the State of Pennsylvania at Willîesbarre, and further, in the regular 
course of business and with the defendant's knowledge and by his authority, 
solicited insurance, coUected premiums, and from time to time delivered pol- 
icies of Insurance to the persons insured. 

"(3) The Mayer pottery works, situate In Beaver Falls, Pa., in the vicinity 
of New Brighton, had been insured by policies aggregating the sum of $15,- 

000, issued by companies other than the plaintiff company, and thèse policies 
the insured had procured through the défendant as the représentative of the 
companies. Shortly before July 1, 1896, Joseph Mayer, one of the proprie- 
tors of those works, addressed a letter to the défendant at New Brighton, 
calling his attention to the fact that thèse policies would expire on the last- 
mentioned date, and desiring information whether he (the défendant) would 
continue the insurance in companies represented by him. In response to this 
letter the said H. N. W. Hoyt visited said Mayer, and informed him that 
the policies would be renewed; and on July 1, 1896, said Hoyt, acting on 
behalf of the défendant, brought to said Mayer and delivered to him six 
policies of insurance, amounting together to $15,000, against loss by fire upon 
the said pottery works and the contents thereof. One of the policies of in- 
surance so delivered by said Hoyt to said Mayer was policy No. 307,782 of 
the Hanover Fire Insurance Company (the plaintiff company), dated July 

1, 1896, signed by the président and attested by the secretary of the com- 
pany, and purporting to be countersigned by Thomas Bradford, the défend- 
ant, as agent of the company, whereby, in considération of the premium 
of $37.50, that company insured J. & E. Mayer and the Mayer Pottery Com- 
pany, Limited, for the term of one year from July 1, 1896, against loss by 
fire to an amount not exceeding $2,500 to the Mayer pottery works, to wit, 
the pottery buildings and the contents of the same. 

"(4) On the 8th day of July, 1896. the insured mailed a check for $225, 
the amount of the premiums on said six policies, payable to the order of 
Thomas Bradford, In a lett«r addressed to him at New Brighton. On Jul'f 
102 F.— 4 
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11, 1996, this check, Indorsed by said Hoyt thiis: 'For the crédit of Thomas 
Bradford, Agent,' was deposlted by Hoyt in ttie défendants bank, to the 
crédit of tlie défendant as agent, in his bank account as agent. The check 
was paid by the drawer to the bank. 

"(5) Such risks as that covered by said policy No. 307,782 on Jnly 1, 1896, 
were and long had been prohibited by the plaintiff company, and the de- 
fendant knew of this prohibition. Long before July 1, 1896, the défendant 
had received instructions from the plaintiff company, through its proper offl- 
eers, not to insure potteries. 

"(6) Said policy No. 307,782 was not countersigned by the défendant per- 
sonally, but said Hoyt countersigned the policy for and in the name of the 
défendant, by writing the defendant's name at the proper place. This he did 
without authority from the défendant, and without the defendant's knowl- 
edge. Hoyt delivered said policy to Mayer without the defendant's consent 
or knowledge. The défendant had no knowledge that this policy had been 
issued until after the flre and loss hereinafter to be mentloned. 

"(7) The issuing of said policy No. 307,782 to J. & E. Mayer and the Mayer 
Pottery Company, I/imited, was not reported to the plaintiff company, and 
the plaintiff had no knowledge whatever of the transaction until after the 
flre and loss had occurred. 

"(8) On Oetober 21, 1896, the said insured property of J. & B. Mayer and 
the Mayer Pottery Company, Limited, was destroyed by flre. 

"(9) Afterwards suit was brought in the court of common pleas of Beaver 
county, Pa., at No. 224 of March tei-m, 1897, by J. & B. Mayer and the 
Mayer Pottery Company, Limited, against the Hanover Flre Insurance Com- 
pany (the plaintiff hère), upon the said policy of Insurance No. 307,782. On 
January 28, 1898, upon trial by jury, a verdict thereln was rendered in favor 
of the plaintiff in the sum of $2,529.20, and on February 8, 1898, judgment 
was entered on the verdict against the défendant thereln In the sum of 
$2,529.20 and costs, $43.16. On February 10, 1898, the défendant therein 
paid to the plaintiff therein the amount of the judgment and costs, namely 
$2,572.36. 

"(10) Thorbas Bradford, the défendant hère, was not notlfled by the Han- 
over Flre Insœ-ance Company to défend the said suit against the company 
upon the policy No. 307,782; but at the trial of that action he was called as a 
witnesa for the défense, and testified." 

The court below rightly held that it was open to the défendant 
to show that the insurance company was not liable upon the policy 
in question, and therefore no question is presented under the tenth 
clause of the foregoing findings; but upon the facts stated in the 
preceding clauses judgment was entered in favor of the plaintiff 
for 12,803.87, and we are now to consider whether or not this judg- 
ment was well founded in point of law. The learned judge based 
it upon two grounds, and, as there is no other upon which it could 
hâve been rested, we may dispose of the case by examining those 
grounds separately. 

1. The principal is civilly responsible for some, but not for ail, acts 
of his agent. This responsibility extends to the tortious acts of the 
agent, but only where they are committed for the principal's purposes 
and by his authority, either actual or apparent, or where he ratifies 
them, or accepts and retàins some benefit from them. Flower v. Eail- 
road Co., 69 Pa. St. 210; Goal Co. v. Heeman, 86 Pa. St. 418; Brunner 
V. Telegraph Co., 151 Pa. St. 447, 25 Atl. 29; Hower v. Ulrich, 156 
Pa. St. 412, 27 Atl. 37. In England, the principal'» liability is, per- 
haps, somewhat more restricted. In his work on the Law of Torts, 
Pollock (Webb's Ed. p. 388) defines it thus: 

"The necessary and sufflcient condition of the master's responsibiUty Is 
that the act or default of the servant or agent belonged to the elass of acts 
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which he was put in the master's place to do, and was committed for the 
master's purposes." 

But the décisions of the courts of this country hâve, we think, 
settled the rule in accordance with our statement of it, and with this 
in mind we pass to the considération of the facts of the case. 

The déclaration alleged that "the défendant negligently, wrong- 
fuily, and fraudulently issued the said policy"; and upon the truth 
of this allégation the existence of the asserted right of recovery wae 
absolutely dépendent. Did the facts as found maintain it? Bradford, 
personally, "did not disregard his instructions, nor did he negligently, 
wrongfully, or fraudulently issue or cause to be issued the policy of 
Insurance now in controversy." This the court found in its answer to 
one of the points submitted. Bradford, therefore, did not himself 
commit the tort which was the basis of the action. Did he do so 
by another? Hoyt, the actual tort feasor, was the agent of Bradford, 
with authority "to solicit insurance, to collect premiums, and to de- 
liver policies." He forged the signature of Bradford to the policy, 
and he delivered that policy as and for a genuine one. But Bradford 
was not responsible for thèse unlawful acts merely because, for law- 
ful purposes, Hoyt happened to be his agent. To make him respon- 
sible for them something more was requisite, and none of the condi- 
tions necessary to charge him was made to appear. Neither of the 
wrongful acts was committed for his purposes. The motive, what- 
ever it was, was not his, but Hoyt's. It is also clear that Bradford 
neither expressly authorized them, nor ratified them, nor consented to 
profit by them. 

But it is insisted that they were perpetrated in the line of Hoyt's 
employment, and with Bradford's apparent authority, and this con- 
tention présents the only serious question which is involved in the 
point now under considération. Hoyt was not in fact authorized to 
sign Bradford's name, and the scope of his actual employment em- 
braced the delivery only of policies which Bradford himself had signed. 
The signature in question was not so written as to indicate that it 
was made for Bradford, but as if made by him. It was simply a 
forgery. There was no assumption nor pretense of authority for it, 
and it is quite impossible to perceive that such authority apparently 
existed. The spécifie offense of Hoyt was one which Bradford him- 
self was incapable of committing, and the act of the agent, therefore, 
was one which the principal not only could not hâve been justiûed 
in doing, but could not possibly hâve done. Seeber v. Bank (C. C.) 
77 Fed. 957. Nor was Bradford responsible for Hoyt's delivery of 
this policy. He was authorized to deliver genuine policies, — ^not spu- 
rious ones; and of this particular transaction Bradford had no knowl- 
edge until after the fire and loss had occurred. If the forgery had 
been known by those to whom the policy was delivered, they cer- 
tainly would not hâve been warranted in accepting it upon the supposi 
tion that its delivery was sanctioned by Bradford, or that, in making 
it, Hoyt was acting within the apparent scope of his employment. On 
the contrary, they must inevitably hâve seen that Bradford had not 
authorized it, and that Hoyt was grossly transcending the limits of 
his agency. The imposition which was consummated by the delivery 
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had its inception in the forgery, and by that alone was the delivery 
made possible. Bradford did not — ^manifestly could not — authorize 
the forging of his own signature; and, this being So, we are unable to 
discern, in Lis délégation of power to deliver policies bearing his genu- 
ine signature, any apparent authority for the delivery of one falsely 
and feloniously subscribed. In short, we are of opinion that, as Hoyt's 
principal, Bradford could be held liable, if at ail, only upon the 
theory that the agency of Hoyt vested in him authority to sign the 
name of Bradford; and as such authority, either actual or apparent, 
did not exist, it remains only to consider whether Bradford is pre- 
cluded from repudiating the transaction which Hoyt fraudulently 
effected. 

2. 'When any person, under a légal duty to any other person to con- 
duct himself with reasonable caution in the transaction of any busi- 
ness, neglects that duty, and when the person to whom the duty is 
owing alters his position for the worSe because he is misled as to the 
conduet of the négligent person by a fraud of which such nèglect is in 
the natural course of things the proximate cause, the négligent person 
is not permitted to deny that he acted in the manner in which the 
other person was led by such fraud to believe him to act." Stephen, 
Ev. art. 102. This statement was intended (see note 38) to properly 
apply the doctrine of estoppel in pais to the case of a négligent act 
causing fraud, and we think that it does so. The vital principle of 
that doctrine is that: 

"He who, by his language or conduet, leads another to do vrtiat he would 
not otherwise bave done, shall not subject such person to loss or Injury by 
disappointing the expectations upon which he acted." Dlckerson v. Colgrove, 
100 U. S. 580, 25 L, Éd. 618. 

And, in a case like the présent, it is essential to the estoppel that 
the person sought to be estopped shall be legally chargeable with 
négligence which in the natural course of things caused the other 
person to be misled to his préjudice; and négligence in fact is, as 
to this point, the spécifie wrong expressly alleged in the déclaration. 
But in what respect was Bradford négligent? The learned judge 
of the circuit court placed his liability upon the ground that he had 
"put the wrongdoer in a position of trust and confidence, and thus 
enabled him to perpetrate the wrong." We cannot assent to this. 
It was not pretended that Bradford was not duly careful in employ- 
ing Hoyt or in retaining him in his employment. So far as appears, 
no ground existed for suspecting that he would abuse any confidence 
which was or might be reposed in him. Moreover, the signing of 
Bradford's name was not conflded to him, nor had Bradford done 
anything to make it appear that it was. The policy was not ac- 
cepted in reliance upon any seeming or supposed authority of Hoyt 
to sign, but under the belief that Bradford had signed it; and this 
misleading belief was caused, not by any négligent act or omission 
of Bradford, but solely by the personal criminaJ conduet of Hoyt 
Bradford, it is true, had made Hoyt his agent; but surely négli- 
gence cannot be imputed to him upon that ground alone. Such 
agencies are by no means uncommon, ahd the reported cases ex- 
hibit many instances of them. There was no more reason for sup- 
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posiug that the agent in this instance would be guilty of forgery 
than of any otlier offense, and his principal was under no obligation 
to prevent his commission of crime. The wliole duty of Bradford 
in the matter was to see to it that no négligence of his own should, 
throngh any wrongdoing of Hoyt, occasion injury to another, and 
this duty does not appear to hâve been yiolated. 

The true test of liability under this head was correctly applied 
by the suprême court of Pennsylvania in Leas v. Walls, 101 Pa. St. 
57. In that case one person had procured another to sign a prom- 
issory note, partly printed and partly in writing. In the form used 
there was a long blank for the insertion of the amount. The person 
who obtained the note had, before its exécution, inserted in this 
blank the written word "eight" and had fllled up the remaining 
portion of the blank, except a small space immediately after that 
Word, with a scroU terminating with the printed word "dollars"; 
but, after exécution, he added to the word "eight" the letter "y," 
so that, as thus alterated, it read "eighty" dollars. The action was 
brought by a bona Me purchaser of the note for value and before 
maturity, and yet the finding of the jury that there was no lack 
of ordinary care on the part of the maker of the note was ex- 
pressly approved by the suprême court, and the judgment for de- 
fendant, which was entered upon that verdict, was aflfirmed. In 
its opinion, after referring to some of its earlier décisions, the court 
said". 

"Thèse cases do not décide that the maker would be bound to a bona flde 
holder on a note fraudulently altered, however sklllful that altération might 
be, provlded that he had himself used ordinary care and précaution. He 
would no more be responsible upon such an altered instrument than he would 
upon a sklllful forgery of his handwriting. * * * In the conamon ex- 
périence of men, very few persons write thelr words so closely together that 
a single letter cannot be added at the end of one of them wlthout attracting 
attention." 

And common expérience, we think, equally supports our belief 
that no man of ordinary prudence would think of taking any pré- 
caution to preclude such a forgery of his signature as that for which 
the plaintiff in error in this case has been charged with respon- 
sibility. 

We hâve examined a number of authorities, including those men- 
tioned in the opinion of the court below and the additional cases 
cited by counsel; but we do not deem it necessary to further ex- 
tend this opinion by reviewing them. It is enough to say that we 
hâve given them careful considération, and are entirely satisfled 
that, as a whole, they show the law to be in accordance with the 
views we hâve expressed. The judgment of the circuit court is re- 
versed, and the cause will be remanded to that court, with direc- 
tion to enter a judgment for the défendant in the action. 
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ANDKUS V. BRADLBY. 
(Circuit Court, B. D. Pennsylvanla. May 31, 1900.) 

1. BiLLS AND Notes — Rights op Holdeh op Check— Delat in Présentation. 

A bbna fide holder of a check is under no obligation to the drawer to 
présent it for payment wlthin a reasonable time, and la not prejudlced 
by dela;y In doing so, except where the fund has been lost by failure of 
thé bank. 

2. Bstoppî;!.— Neoligencb which Enabi^es Another to Commit a Fraud. 

Défendant gave a check, which the payée transferred to plalntiiî, who 
took the same In good faith and for full value, but at the request of the 
payée dld not at once présentât for payment. Subsequently défendant 
had a settlement wlth the payée, and, accepting hls statement that the 
Check had been lost, and his agreement that It would not be presented, 
again pald hlm the amount, and notlfled the bank not to pay the check, 
If presented. Several months afterwards the check was presented, and 
solely on aeeount of such notification was refused payment. Belë, that 
défendant was estopped to deny tbe valldlty of the check as against the 
plaintiff, having by hls négligence placed It withln the power of the 
payée to commit the fraud, by which one of two Innocent parties must 
suffer losë. 

8. Intbbést— Action on Dishonored Check. 

In an action against the: drawer on a dlshonored check, the défendant 
Is llable for Interest only from the tlme when the check was presented 
for payment. 

At Laiw. Action on a check drawn by défendant. On motion of 
défendant for a new trial and for judgment non obstante veredicto. 

Henry P. Brown, for lïlaihtiff. 
Andrew J. Maloney, for défendant. 

DALLAS, Circuit Judge. There is no dispute as to the f acts of 
tfais case. The défendant, Thomas Bradiey, on February 18, 1897, 
gave to one Francis 0. Grable a check for |12,500 on the Security 
Trust Company of Philadelphia. Two or three weeks afterwards, 
when the bank book of Bradiey was settled, he found that the check 
had not been presented for payment. He thereupon made inquiry of 
Grable, aùd was told by him that it was still in his possession, and 
that he wôuld return it. On April 15, 1897, Bradiey and Grable 
had a gênerai settlement, and it then appeared that Bradiey owed 
Grable |19,416.67. In this last-mentioned amount, however, there 
was included the sum of |13,500, for which Bradley's check of Feb- 
ruary 18, 1897, had been given. At this- 'settlement Bradiey was told 
by Grable that he had lost or misMd that check, and that he would 
look for it, and, if found, return it. In addition to this oral assurance, 
Grable gave to Bradiey a statement in writing as foUows: 

: "Philadelphia, Aprir 15, 189t. 

"I hâve ta my possession check No. 1553, drawn on the Security ïrùst and 
lilfe Insuraiiçe Company, dated February 18, 18&7, for twelve ttiousand five 
hundred dollars, drawn to my order and signed by Thomas Bradiey, which I 
am to return to Mr. Bradiey, as settlement has been made, and it wlU not be 
presented for payment. Francis G. Grable. 

"Witness: E. I. P. Grubb." 

Relying upon this statement, Bradiey paid Grable the full amount 
of $19,614.67, instead of only |6,916.67, which latter was the true 
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amount due by Bradley to Grable, and the only amount which would 
hâve been paid if it had been known by Bradley that his check of 
February 18, 1897, was then outstanding, as presently to be stated. 
Subsequently, on October 20, 1897, Bradley gave notice to the Security 
Trust Company not to pay the check, and when it was thereafter 
presented, as will presently be mentioned, the trust Company, in 
obédience to that notice, refused payment, and the check was pro- 
tested. Tlie statements made by Urable to Bradley were false and 
fraudulent. The tact is that Grable had passed the check to John 
E. Andrus, the plaintiff in this case, upon the day after he (Grable) 
had obtained it from Bradley. Andrus had no knowledge of any 
fraud or contemplated fraud on the part of Grable, but took the check 
innocently, and gave cash for it to the amount of its full face value. 
At Grable's request, Andrus held the check, instead of presenting 
it, but subsequently passed it to one William J. Arkell for certain 
stocks or bonds, and Arkell, in January, 1898, presented it for pay- 
ment, which, as has been stated, was refused. Arkell thereupon 
brought suit upon it; but that suit was discontinued, the check was 
returned to Andrus, and this présent action instituted. 

It is unfortunately manifest that one or the other of two innocent 
parties — the plaintiff or the défendant — ^niust suiîer a loss in this 
case. Upon which of them must it fall? The correct answer to this 
question dépends, I think, upon the proper application to the undis- 
puted facts of the principle of estoppel in pais which was discussed 
by the circuit court of appeals for this circuit, at its présent term, 
in the case of Bradford v. Insurance Co., 102 Fed. 48. 

" 'When any person, under a légal duty to any other person to conduct him- 
self with reasonable caution in the transaction of any business, neglects that 
duty, and when the person to whom the duty is owing allers his position for 
the worse because he is misled as to the conduct of the négligent person by 
a fraud of which such neglect is in the natural course of things the proximate 
cause, the négligent person is not permitted to deny that he acted in the 
manner in which the other person was led by such fraud to believe him to 
act.' * * * xhe vital principle of the doctrine is that 'he who, by his 
language or conduct, leads another to do what he would not otherwise hâve 
done, shall not subject such person to loss or injury by disappointlng the ex- 
pectatlons upon which he acted.' Diclierson v. Colgrove, 100 U. S. 580, 25 L. 
Ed. 618." 

Assuming, what was without doubt the fact, that both parties were 
innocent of any intentional fault, what unintentional failure in duty 
caused the loss? Because, unless in this particular transaction, with 
référence to this défendant, the plaintiff either did something he ought 
not to hâve done or did not do something he should hâve done, there 
was no neglect. Now, it may be — I think it must be — conceded that 
the plaintifl's rétention of this check for about 11 months without 
presenting it would hâve been at his own risk if the institution upon 
which it was drawn had failed in the meantime. But the authori- 
ties which détermine this are inapplicable to the présent case. The 
banker upon whom this check was drawn was solvent when it was 
presented. But for the defendant's notice, it certainly would hâve 
been paid, and the giving of that notice, as against a bona fide holder 
for value, was not warranted. Such a holder is under no obliga- 
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tion to the drawer to présent a check within a reasonable time, and 
is not prejudiced by delay in doing so, except where the fund lias 
been lost by failure of the bank. Flemming v. Denny, 2 Phila. 111 ; 
Merchants' Nat. Bank v. State Nat. Bank, 10 Wall. 647, 19 L. Ed. 
1008; Bull V. Bank, 123 U. S. 105, 8 Sup. Ct. 62, 31 L. Ed. 97. 

As I view the case, the défendant, by giving the check in question 
to Grable, not only reposed confidence in him, but actually put it in 
his power to accomplish the fraud which he perpetrated; and in after- 
wards settling with Grable as he did, the défendant relied, not, as 
in Dickerson v. Colgrove, supra, upon any statement of the plaintiff, 
for he made none, but upon that of Grable alone. In my opinion, 
the conséquence of this misplaced confidence must be borne by the 
party from whom it proceeded. Bradley, through his settlement 
with Grable, voluntarily paid the check in question without requiring 
its production; and this he was not led to do by any breach of duty 
which was legally owing to him by the plaintiff, but by his own too 
ready acceptance of Grable's assurances. 

Upon the trial of the case, the following stipulation was noted: 

"It is agreed by counsel In open court that a verdict shall be taken for the 
plaintiff t'or the sum of $14,845.81, it being understood and agreed between 
them that the case shall be placed upon the proper list for argument upon 
the question reserved as to whether the défense which has been set up and 
shown by évidence is a valid défense. If the court shall be of opinion that 
it is a valid défense, judgment to be entered for the défendant notwithstand- 
ing the verdict; otherwise, judgment for plaintiff upon the verdict as ren- 

dered. The verdict is to be talten with interest from , amounting to 

$ , subject to the power of the court, upon the argument hereafter to 

take place, to reduce the verdict by the amount of Interest so included, if 
in the judgment of the court the Interest should not hâve been made a part 
of the verdict." 

The défendant has now moved for a new trial, and also for judg- 
ment in his favor upon the point reserved non obstante veredicto. 
Both of thèse motions must be denied, but the amount of the ver- 
dict must be reduced. As rendered, it includes interest from the 
date of the check. To this, in my opinion, the plaintiff is not entitled, 
although I think he should be allowed interest from the date of 
présentation, namely, from January 27, 1898. With this correction, 
the amount recoverable is, not |14,845.81, but 114,139.56; and ac- 
cordingly it is now ordered that judgment be entered for the plaintiff 
in the sum of |14,139.56, and the defendant's motions for new trial 
and for judgment non obstante veredicto are denied. 
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CORNING V. BOARD OF COM'RS OF MEADE CO., KAN. 

(Circuit Court of Appeals, Eightli Circuit. Aprll 30, 1900.) 

No. 1,307. 

1. CouNTiEs— Bonds in Aid op Railroad— Assessment as Limitation ov In- 

DKBTEDNESS. 

The limitation of tlie indeljtedness of a county Is measured by tbe last 
assessed valuation of the property therein before tlie bonds are issued, 
and not by tbe last assessed valuation before ttiey are voted. 

2. Railroad Bonds— General Power not Limited by Subséquent Speoiai, 

Grant op Power. 

The gênerai power to issue bonds, as In Gen. Laws Kan. 1876, e. 107 
(1 Gen. St. Kan. 1897, p. 755), is not revoked or limited by a gênerai law 
authorizing the organization ot new counties, in the absence of express 
revocation or limitation of that power therein. 
8. Statutbs— Construction — Common Meaning op Word. 

In the absence of other définition in the législation of a state, the pre- 
snmption is that the législature used, and intended to use, a common 
Word or term in Its accustomed sensé. 

4. Samk. 

The Word "issued" ordinarily means "emitted" or "sent forth," and, in 
the absence of other définition, that must be taken to be the sensé in 
which it was used in the législation of Kansas. 

5. CouNi'Y Bonds— Construction of Statuts. 

j. he prohibition contained in Laws Kan. c. 63, § 1, as amended by Laws 
1886, c. 90, that "no bonds of any kind shall be issued by any county 
• * ♦ within one year after the organization of such new county un- 
der the provisions of this act," prohibits the issue or sending forth of 
bonds within the year; but it does not prohibit the présentation of a 
pétition for the submission of a proposition to issue the bonds, or the 
calling and giving notice of an élection thereon, within the year, and 
bonds based upon such a pétition, eall, and notice are valid. 

In Error to tlie Circuit Court of the United States for the District of 
Kansas. 

C. F. Hutchings (L. W. Keplinger, on the brief), for plaintifl in 
error. 

S. S. Ashbaugh (F. M. Davis, on the brief), for défendant in error, 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an action upon coupons eut from 
railroad aid bonds issued by the board of county commissloners of the 
county of Meade, in the state of Kansas. The défenses to them are 
that the county had no power to issue the bonds or the coupons be- 
cause (1) the aggregate amount of the bonds — $120,000 — exceeded the 
limitation prescribed by the statutes of Kansas (1 Gen. St. Kan. 1897, 
p. 755, § 70) ; and because (2) the pétition to the board of county com- 
missloners to submit to a vote the proposition to issue tbe bonds was 
presented, and the notice of the élection was given, within one year 
after the organization of the county, although the élection was held, 
the subscription for the stock of the railroad company was made, and 
the bonds were issued after the expiration of that year. The facts 
and the statutes whlch condition thèse défenses are thèse: Meade 
county was organized on November 12, 1885. A pétition for an elec- 
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tion to vote upon the question of issuing thèse county bonds to the 
amount of $120,000 was presented to the board of county commission- 
ers on October 27, 1886. The élection was held on November 30, 

1886. The board of county commissioners subscribed for the stock of 
the railroad company, and agreed to issue the bonds to it for this stock 
on December 3, 1886. The bonds were executed, dated, ànd delivered 
to the railroad company on its completion of its railroad in the county 
on March 15, 1888. The assessed valuation of the property of the 
county was such that the issue of $120,000 of bonds was in excess of 
the statutory limitation in 1886 and in 1887, but within the limitation 
in 1888. 

Chapter 63 of the Laws of Kansas of 1876 provided for the organiza- 
tion of new counties in that state. Thèse are the closing words of the 
ûrst section of that chapter: 

"And from and after the qualification of the offlcers appointed under this 
aet, the said county shall be deemed duly organized, and the county seat shall 
be deemed temporarily located: and provided further, that no bonds of any 
kind shall be issued by any county, township or school district within one 
year after the organization of such new county under the provisions of this 
act." 

Chapter 90 of the Laws of Kansas of 1886, which took effect on 
February 23, ISSfi, amended the closing words of section 1 of chapter 
63 of the Laws of 1876 so that they read : 

"And from and after the qualification of the offlcers appointed under this 
act the said county shall be deemed orgaûized and the county seat shall be 
deemed temporarily located: provided further, that none of the provisions 
of this act shall prevent or prohibit the county of Kiowa. or any township 
or school district thereln, from votlng bonds at any tlme after the organization 
of said county. And provided further, that no bonds of any kind shall be 
Issued by any county, township or school district within one year after the 
organization of such new county under the provisions of this act." 

Chapter 128 of the Laws of 1887, which took effect on March 11, 

1887, so amended the last proviso of the section that it reads: 

"Provided, that no bonds, except for the érection and furnishing of school 
houses shall be voted for and issued by any county or township within one 
year after the organization of such new county under the provisions of this 
act." 

Chapter 107 of the Laws of Kansas of 1876 authorizes any county in 
the state to issue bonds in limited amounts to aid in the construction 
of railroads on a favorable vote of its electors, and provides that no 
such bonds shall be issued until the railroad shall be completed and in 
opération through the county voting the bonds, or to such point in 
the county as may be set f orth in the pétition for the submission of the 
proposition to issue them to the vote of the electors. 

The défense that the bonds are void because their aggregate amount 
is in excess of the statutory limitation rests upon the proposition that 
the limitation is to be measured by the assessed valuation of the prop- 
erty of the county in the year in which the bonds were voted (1886), 
and not in the year in which they were issued (1888). The position is 
untenable, and the question it seeks to présent is no longer open to dis- 
cussion in this court. The assessed valuation by which the statutory 
limitation is to be measured is the last assessed valuation of the prop- 



59 

erty of the county before the bonds are issued, not the last one before 
tbey are voted or directed to be issued. Dudley v. Board, 49 U. S. 
App. 336, 346, 26 C. C. A. 82, 87, 80 Fed. 672, 677; Rathbone v. Board, 
49 U. S. App. 577, 590, 27 C. C. A. 477, 484, 83 Fed. 125, 132; Board of 
Education of City of Huron v. National Life Ins. Co. of Montpelier, 36 
C. 0. A. 278, 281, 94 Fed. 324, 328; Board v. Sutliff, 38 C. C. A. 167, 
97 Fed. 270, 281. 

The défense that the county was without power to issue the bonds 
because the pétition for the submission of the question of their issue 
was presented to the county commissioners, and the notice of the élec- 
tion was given, within one year after the organization of the county, 
although the vote was taken, the subscription was made, and the bonds 
were issued after the expiration of the year, is supported by two Unes 
of argument. It is said that the powers of a new county are limited 
during the first year of its existence, and that it is without authority to 
take any step towards the issue of bonds, regardless of the prohibition 
in chapter 63 of the Laws of 1876 and its varions amendments. It is 
also argued that the prohibition of the issue of bonds within the flrst 
year of its existence is a prohibition of ail preliminary proceedings 
leading to their issue. Let us consider thèse contentions in their order. 

A county duly organized under chapter 63 of the Laws of Kansas of 
1876 has during the first year of its existence ail the powers of a 
county more than one year of âge which are necessary to the conduct 
of the business of the county and of its people. Speer v. Board, 60 
U. 'S. App. 38, 32 C. C. A. 101, 88 Fed. 749. The act for the organiza- 
tion of counties does not, it is true, confer upon any county organized 
under it the power to issue bonds to aid in the construction of railroads 
during the first year of its existence. Neither does it confer this 
power upon a county after it has been organized for a year. No coun- 
ty, whatever its âge, dérives its authority to issue railroad aid bonds 
from the act for the organization of counties. That power is con- 
ferred by the act to enable counties, townships, and cities to aid in the 
construction of railroads found in chapter 107, Laws Kan. 1876, and 1 
Gen. St. Kan. 1897, p. 755. And under that act the same power is 
given to counties in the flrst as in any other year of their existence. 
The conclusion is inévitable that a county has and may exercise every 
power, and may do every act précèdent, or relating to the issue of rail- 
road aid bonds in the first year of its existence that it may in any subsé- 
quent year, excepting only the act prohibited by the last proviso to 
section 1 of the act for the organization of new counties. The resuit 
is that the power to reçoive the pétition and to call the élection on the 
issue of thèse bonds was conferred on the county of Meade during the 
first year of its existence, unless it was revoked by that inhibition. 
The prohibition was in thèse words ; "No bonds of any kind shall be 
issued by any county * » • within one year after the organiza- 
tion of such new county under the provisions of this act." Did this 
provision revoke the power given to this and every other county to re- 
çoive the pétition and call the élection whenever the pétition was pre- 
sented? 

This brings us to the considération of the second contention of the 
county, — that the word "issued" in this inhibition includes and for- 
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bids cvery précèdent act requisite to the issue of the bonds. There 
are several serions objections to the adoption of this broad définition 
of ihe term "issued." It is a common, plain word, whose usual 
signiflcance is well known to persons of ordinarj intelligence. In 
the absence of other delinition in the statutes of Kansas, the pre- 
sumption is strong that the législature used it, and intended to use 
it, in its accustomed sensé. It was used in laws relative to the 
sending forth of municipal bonds; laws upon which the oiBcera 
of the state, of the counties, of townships, and of school districts 
and the purchasers of the bonds of thèse quasi municipal bodies 
must rely, and which they must interpret. Thèse offlcers and pur- 
chasers hâve interpreted and acted upon thèse laws without notice 
from the législature that they intended that this word should hâve 
any strange, broad, and unusual meaning in thèse statutes. In 
this state of the case no définition will be found so safe, so just, 
or so équitable as the ordinary meaning of the word, — the mean- 
ing which the word at once conveys to the ordinary appréhension, — 
and that is to "émit," to "send forth." A good test of the soundness 
of the contention of the county hère is presented by this question: 
If, on November 12, 1886, when the county was one year old, and 
when the pétition for the élection had been made and the élection 
had been called, but no élection had been had, no subscription had 
been made, and no bonds had been executed or delivered, one had 
declared that thèse bonds had been issued, would not that state- 
ment hâve been manifestly false? But, if the bonds had not then 
been issued, the prohibition of the county organization act was not 
violated, and the bonds are valid. Again, the act for the organiza- 
tion of new counties and the act to enable counties to issue bonds 
to aid in the construction of railroads are in pari materia, and they 
must be read and construed together. When so read, they constitute 
a grant of power to ail counties at any time to receive the pétition, 
call the élection, make the subscription for stock of the railroad 
Company, and issue the county bonds to pay for it, with two limi- 
tations upon the time of the issue of the bonds. One of thèse 
limitations is in the proviso in section 1 of the act for the organization 
of counties that no bonds shall be issued within one year after the 
organization of the county. The other is in section 5 of the act to 
authorize the issue of the bonds, and it reads: 

"No such bonds shall be issued untll the railroad to which the subscription 
or loan is proposed to be made shall be completed and in opération through 
the county, township or city voting such bonds, or to such point in such 
county, township or city as may be specifled in the proposition set forth In the 
pétition required In the flrst section of this act." 

It is clear that in the latter limitation the word "issued" is used 
in its ordinary sensé of "emitted" or "sent forth," and that this prohibi- 
tion does not forbid the call of the élection, the vote, and the sub- 
scription before the railroad is completed. Any other construction 
would hâve rendered the act impractical and useless, because it was 
only in reliance upon a favorable vote already cast, and upon a 
subscription actually made, that railroad companies could be in- 
duced to build their roads into many of the counties of Western 
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Kansas. No reason occurs to us why thé word "issued" in the former 
limitation should be given a meaning so différent, so unique, and so 
broad as to malœ it cover the présentation of the pétition and the 
call for the élection, while in the latter it retaius its ordinary sig- 
niflcance. Moreover, if the meaning of this word was ambiguous, 
the practical construction given to it and to the pioviso in which 
it occurs by the oflficers of the state and county and the purchasers 
of the bonds while they were acting and contracting under it is 
entitled to great considération, and ought not to be modifled or 
avoided to the destruction of rights resting upon it, unless that 
construction was clearly and palpably erroneous. U. S. v. Moore, 
95 U. S. 760, 763, 24 L. Ed. 588; Brown v. U. S., 113 U. S. 568, 571, 
5 Sup. et. 648, 28 L. Ed. 1079; Insurance Co. v. Hoge, 21 IIow. 35, 
66, 16 L. Ed. 61; Stuart v. Laird, 1 Cranch, 299, 309, 2 L. Ed. 115; 
Wright V. Forrestal, 65 Wis. 341, 349, 27 N. W. 52; Hoffman v. 
Gommissioners (0kl.) 41 Pac. 566, 573; Suth. St. Const. § 311. In 
1887 the attorney gênerai of the state of Kansas rendered an opin- 
ion in which he held that the limitation of the proviso was upon 
the issue of the bonds, and not upon the voting of the bonds, and 
that bonds might be voted prior to the expiration of one year from 
the organization of the county, but that they could not be issued 
until the year had expired. In 1887 the législature of Kansas 
amended the proviso by inserting the words "voted for and" before 
"issued" so that it was made to read: "No bonds • • ♦ shall 
be voted for and issued by any county * * * within one year 
after the organization of such new county." Evidently it had not 
occurred to the attorney gênerai and to the législature of Kansas 
in 1887 that the présentation of a pétition, and the call of an élec- 
tion, and every other précèdent condition was the issue, or a part 
of tlie issue, of bonds. If it had, the one could not hâve held that 
the voting within the year was not, while the issue was, prohibited; 
and the other would not hâve added to its prohibition of the issue 
a prohibition of the voting within the year. 

In the case in hand no décisive act was donc within the year. 
The bonds were not made, or signed, or dated, or delivered. The 
subscription for the stock of the railroad company — the contract for 
the issue of the bonds — was not made. The vote on the proposition 
to make the subscription and issue the bonds was not taken. Noth- 
ing was done within the year but to présent and reçoive the péti- 
tion, and to give notice of a vote upon it on a day subséquent to the 
expiration of the year. At the end of the year the county and its 
electors were as free to act as at its beginning. They took ail the 
décisive acts which made the contract and authorized the issue of 
the bonds after the expiration of the year. They received, and still 
retain, the considération for which they issued the bonds. The rail- 
road for whose construction they agreed to issue them was built and 
put in opération in their county before they were delivered. They 
were sent forth with every mark of validity. The county paid the 
coupons for several years. The plaintiff in error botight them with- 
out notice of any defect. If they are annulled, she will lose the 
purchase priée she paid for them, and the county will gain the rail- 
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road and the stock for which it agreed to pay thèse bonds. If the 
bonds are sustained, the county will only be required to perform 
the contract it deliberately made, and the plaintiff in error will re- 
çoive only that for which she has paid. In this state of facts, equity 
and justice alike demand that the bonds and coupons shall be sus- 
tained, unless there is some insuperable légal objection to their va- 
lidity. To onr minds, there is no such objection to the holding that 
the term "issued" in the proviso of section 1 of the act for the or- 
ganization of new counties means "emitted," "sent forth," and does 
not include ail the conditions précèdent to the émission. This in- 
terprétation of the term adopts the ordinary accepted définition of 
the Word, adopts the meaning which it was used to convey in the 
act to enable counties to issue bonds to aid in the construction of 
railroads, and is in accord with the construction given to it by state 
and county ofQcers and purchasers of the bonds when they were act- 
ing and contracting under it. No légal nécessité, no sound reason, 
requires us to search out and give a new and broader signiflcance to 
the term, and our conclusion is that the proviso in section 1 of chap- 
ter 63 of the Laws of Kansas of 1876 as subsequently amended by 
chapter 90 of the Laws of Kansas of 1886, does not prohibit a new 
county from receiving a pétition for the submission of a proposition 
to issue bonds to the voters of the county or from calling or giving 
notice of the élection thereon under chapter 107, Laws Kan. 1876, 
and 1 Gen. St. 1897, p. 75'5, within one year from the organization 
of the county. , The judgment bélow is reversed, and the case is re- 
manded to the court below, with directions to render judgment for 
the plaintiff in error for the amount claimed in her pétition. 
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(Circuit Court of Appeals, Fiftli Circuit. May 8, 1900.) 

No. 896. 

1. RaiIjROads— Négligence — Personai. Injurt— Kxbmpi.art Damages. 

Under Code Ala. 1896, § 27, derived from an act entitled "An act to 
prevent homicides," and providing that, in an action by a Personal repré- 
sentative for negligently causing the death of his intestate, plaintiff may 
recover "such damages as the jury may assess," the damages reeovera- 
ble by. plaintiff in an action against a railroad company for causing the 
death of a passenger on one of Its trains, by the falling of a bridge, 
are punitive and exemplary. 

2. Courts — Construction op Statutes — Rdlb or State Court Binding. 

Code Ala. 1896, § 27, providing that, in actions for negligently causing 
the death of another, plaintiff may recover "such damages as the jury 
may assess," having been eonstrued by the suprême court of Alabama 
as awarding exemplary damages, and been declared by that court to be 
constitutional, its décisions are bindlng upon the fédéral courts. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
Division of the Northern District of Alabama. 

W. A. Walker (Mitchell A. Porter and Wm. M. Walker, on the brief), 
for plaintiff in error. 
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Frank S. Wliite and À. 0. Lane (Félix Blackburn, on tke brief), for 
défendant in errer. 

Before PARDEE, McCORMIOK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. Wiley G. I^ansford, as the administrator 
of the eatate of L. W. Martin, deceased, brought this action in tlie city 
court of Birmingham, Ala., against the Louisville & Nashville Kailroad 
Company. The défendant, being a Kentucky corporation, removed 
the suit to the circuit court of the United States for the Southern di- 
vision of the Northern district of Alabama. The action was for 
140,000, as damages for the aileged wrongful death of the plaintiiï's 
intestate, a passenger on the defendant's passenger train. The évi- 
dence tended to show that the défendant company was engaged in 
operating railroads, as a common carrier of freight and passengers; a 
part of its line running from Birmingham to Blockton, Ala. On the 
line was a long bridge, about 110 feet high, commonly called the 
"Cahawba River Bridge." On the 27th of December, 1890, Martin took 
passage on one of the defendant's trains as a passenger from Birming- 
ham to Blockton. When the train was passing over the bridge, it 
collapsed and carried part of the train with it into the bed of the river; 
falling about 110 feet. The train was demolished, and the plaintiiï's 
intestate was killed. The part of the train which fell was destroyed 
by flre. The body of the plaintiiï's intestate was found in the wreck- 
age and was identified. The défendant ofEered évidence tending to 
show that the bridge was strong and in good condition. The plaintifE 
offered évidence in rebuttal tending to show that the timbers in the 
bridge at the place where the train went through were in a rotten con- 
dition, and that some of the iron of which the bridge was composed 
had old breaks in it, and that the bridge would sway six inches from 
one side to the other when trains were passing over it. Tlie question 
of négligence vel non was left to the jury. The jury found for the 
plaintiff, and assessed his damages at $7,662.50. Judgment was en- 
tered on the verdict, and this writ of error was sued out to reverse the 
judgment. 

At the request of the plaintiff the court chargea the jury that the 
measure of damages in the case was punitive and exemplary. The 
court instructed the jury to the same eiïect in the gênerai charge. To 
the giving of thèse instructions the défendant excepted. The question 
of the correctness of thèse charges is hère raised by several assign- 
ments of error. 

At common law no action would lie for a wrongful injury causing 
death. The right of action in this case, therefore, is entirely dé- 
pendent upon a statute. The following is the statute under which 
the suit is brought: 

"Action for Wrongful Act, Omission, or Négligence Causing Death. A Per- 
sonal représentative may maiutain an action, and recover such damages as 
the jury may assess, for the wrongful act, omission, or négligence of any person 
or persons, or corporation, his or their sers'ants or agents, whereby the death 
of his testator or intestate was caused, if the testator or intestate" could hâve 
maintained an action for such wrongful act, omission, or négligence, if it had 
not caused death; such action shall not abate hy the death of the défendant, but 
may be revived against his Personal représentative; and may be maintained 
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though there has been no prosecutlon, or conviction, or acquittai of the défend- 
ant for such wrongful act, or omission, or négligence; and the damages recov- 
ered are not subject to the payment of the debts or liabilities of the testator or 
intestate, but must be distributed according to the statute of distributions. 
Such action must be brought witliin two years from and after the death of the 
testator or intestate." Code Ala. 1886, § 27. 

The question hère presented for our considération is whether the 
damages to be assessed under this statute are punitive or merely com- 
pensatory. As indicating the purpose and meaning of the législature 
of Alabama in conferring the right of action for injuries causing death, 
it should be noted that the titles of the several acts on the subject indi- 
cate that its purpose was to prevent homicides. The act authorizing 
actions for wrongful injuries causing death, approved February 21, 
1860, is entitled "An act to prevent homicides." Acts Ala. 1859-60, 
p. 42. This act was subsequently repealed. The section of the Code 
under considération is derived from the act of February 5, 1872, which 
was aiso entitled "An act to prevent homicides." Acts Ala. 1871-72, 
p. 83. The act as originally passed provided that the personal repré- 
sentative of the person whose death was caused by the wrongful act 
might recover "such sum as the jury deem just." As the act now ap- 
pears in the Code, it allows a recovery of "such damages as the jury 
may assess." The change is immaterial. Eailroad Co. v. Freeman, 
97 Ala. 2S9, 11 South. 800. In 1877 the question came before the 
suprême court of Alabama as to the proper construction of this stat- 
ute, on the question of the measure of damages. The action was by 
the administratrix for the recovery of damages for the killing of her 
intestate. : Judge Stone, delivering the opinion of the court, said: 

"Charge 4 'fixes an erronèous measure of damages, and was rlghtly refused on 
that aceount, although in other respects It may hâve asserted correct légal 
principles. Lacerated f eelings of survlvlng relations, and mère capaelty of 
deceased to make money if permitted to live, do not constitute the measure of 
recovery under the act of February 5, 18T2. Prévention of homicide is the 
purpose of the statute, and this it proposes to aecomplish by such pecuniary 
mulet as the Jury 'deem just' The damages are punitive, and they are none 
the less so in conséquence of the direction the statute gives to the damages 
when recovered. They are assessed against the rallroad 'to prevent homi- 
cides.' " Rallroad Co. v. Shearer, 58 Ala. 672, 680. 

The same question was again before the Alabama suprême court at 
the December term, 1877, and the court held — 

"That the purpose and resuit of the suit therein provided were not a mère 
solatlum to the wounded feelings of survlvlng relations, nor compensation for 
the lost earnings of the slaln. We thinii the statute has a wider aim and 
scope. It is punitive in its purpose, — punitive of the person or corporation 
by which the wrong Is done, to stlmulate diligence and to check violence, 
in order thereby to glve greater security to human life; 'to prevent homi- 
cides.' And it Is none the less punitive because of the direction the statute 
gives to the damages recovered. The damages, 'tls true, go to the estate of 
the party slain, and, in effect, are compensatory; but this does not change 
the great purpose of the statute,— to prevent homicides. Préservation of life 
— prévention of its desti'uetlon by the wrongful acts or omission of anotlier 
— is tbe subject of the statute, and ail its provisions are but machinery for 
carrying it into effect." Railroad Oo. v. Sullivan, 59 Ala. 272, 278. 

An examination of thèse two cases will show that neither of them 
involves facts which, in the absence of the statute, would hâve re- 
quired the assessment of damages punitive in character. The cases 
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are bofh distinctly constructions of the statute. In 1892 Ihe question 
was again before the suprême court of Alabama. Judge McOlellan 
(now chief justice) delivered the opinion of the court. The opinion is 
without dissent, and cites approvingly the construction theretofore 
given to the statute. The court said : 

"The conception of a recovei-y of damages as a pecuniary mulet— a pun- 
ishment of the wrongdoer as a rétribution for tlie wrong, and déterrent of 
its répétition— is the leading, indeed the sole, idea upon which the conclu- 
sion was reached. Compensation is referred to only as a fortuitous resuit 
of the imposition of the punishment,— a thing which ensued not because of 
any intent of the lawmakers that it should ensue, and not because a predi- 
cate for it was necessary to the assessment of damages, or exerted any in- 
fluence In determining the amount of the verdict, but only because, the dam- 
ages having been assessed alone upon a considération of the culpability of 
the defendant's act or omission, wholly regardless of the actual loss or in- 
jury sufCered thereby, tbey constituted a fund which the statute distributed 
to the next of kin of the deceased; and this whether or not bis next of kin 
would hâve been at ail benetited by bis continued life, or were to any estent 
damnifled by his untimely death. • * » The damages recoverable being 
punitive and exemplary in ail cases under the statute, — punitive of the act 
done, and intended by their imposition to stand as an example to deter oth- 
ers from the commission of mortal wrongs, or to incite to diligence in the 
avoidanee of fatal casualties,— the purpose being the préservation of human 
life, regardless of the pecuniary value of a particular life to the next of 
kin under statutes of distribution, the admeasurement of recovery must be 
by référence alone to the quality of the wrongful act or omission, the de- 
gree of culpability involved in the doing of the act, or in the omission to 
act as required by the dictâtes of care and prudence, and without any réf- 
érence to or considération of the loss or injury the act or omission may occa- 
sion to the livlng." Railroad Co. v. Freeman, 97 Ala. 289, 293, 294, 11 South. 
800. 

In Railroad Co. v. Sanders, 98 Ala. 293, 13 South. 57, the court 
speaks of the "flxed construction" of this statute (the "homicide act"), 
and incidentally approves of the rule established as to the measure 
of damages. In 1895, construing this statute, the court held that 
the damages recoverable are entirely punitive, and that évidence 
tending to show actual pecuniary loss by reason of the death of the 
intestate is irrelevant and inadmissible. Buckalew v. Railroad Co., 
112 Ala. 146, 148, 20 South. 606. , 

The last Alabama case on the subject to which our attention is 
called cites approvingly the preceding cases. The suprême court 
(Judge Coleman delivering the opinion) held that: 

"In an action brought by an administrator, under the statute, to recover 
for the alleged négligent killing of his intestate, who was a child, the dam- 
ages recoverable are entirely punitive; and therefore évidence of loss of serv- 
ices, or of mère pecuniary loss, and mental suffering on the part of the parents 
of the deceased child, is immaterial, irrelevant, and inadmissible." Railroad 
Co. v. Burgess, 116 Ala. 509, 510, 22 South. 913. 

In Matthews v. Warner, 29 Grat. 570, 26 Am. Rep. 396, the court 
construes the Virginia statute allowing actions for wrongful injuries 
causing death. The statute allowed "such damages as to the jury 
seem fair and just." Exemplary damages were allowed. Similar 
statutes in other states hâve received the same construction. But 
where the statutes use the expression "just compensation," or where 
the damages are to be assessed for "pecuniary injuries resulting from 
the death," the damages are compensatory only. Railroad Co. v. 
102 F.— 5 
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Barron, 5 Wall. 90, 18 L. Ed. 591. An examination of the statutes 
of the several states will usually show the reasons for the apparent 
confiict in the décisions on the subject. See article on "Death by 
Wrongful Act," 8 Am. & Eng. Enc. Law (2d Ed.) p. 831; Tiff. Death, 
Wrongf . Act, §§ 153, 155. . 

But it is not necessary to pursue this line of investigation. We 
hâve before us a statute, enacted in 1872, which has been uniformly 
construed by the court of last resort in Alabama as awarding ex- 
emplary damages. The statute, after it received such construction, 
has been re-enacted in the Code of Alabama of 1886, and again in 
the Code of 1896. It has been formerly declared constitutional. 
Railroad Co. v. Freeman, 97 Ala. 289, 11 South. 800. Statutes like 
this are condemned or applauded according to the bent of the mind 
of the commentator. The policy or propriety of the législation is 
not for us to consider in this case. We hâve only to deal vrith the 
question of the construction of the statute. The opinions already 
quoted leave no doubt but that the Alabama suprême court con- 
strues the statute in question as allowing punitive or exemplary 
damages. Is this court bound by such construction? We must, to 
begin vfith, hold the act valid and constitutional, because the déci- 
sion of the highest court of a state that an act of a state is not in 
conflict with the provisions of the constitution is conclusive on the 
fédéral courts. Gut v. Minnesota, 9 Wall. 35, 19 L. Ed. 573; Cham- 
bers Co. v. Clews, 31 Wall. 317, 324, 22 L. Ed. 517. The suprême court 
has uniformly held that, where the construction of a statute given 
by the highest court of a state is uniform and is settled, it is bind- 
ing on the courts of the United States as a rule of décision. Elmen- 
dorf V. Taylor, 10 Wheat. 152, 6 L. Ed. 289; Post v. Supervisors, 
105 U. S. 667, 26 L. Ed. 1204; Sioux City T. E. & W. Co. v. Trust 
Co. of North, America, 173 U. S. 99, 107, 19 Sup. Ct. 341, 43 L. Ed. 
628; 1 Ind. Dig. U. S. Sup. Ct. Rep. p. 580, § 390, and cases there 
cited. in one of the many cases sustaining this view the court said : 

"In ail cases where there is a settled construction of the laws of a state by 
Its highest judicature, established by admitted précèdent, It Is the practice of 
the courts of the United States to receive and adopt It -without critlcism or 
further inquiry." Pease v. Peck, 18 How. 595, 598, 15 L. Bd. 518. 

It may be true that the question hère considered, in the absence of 
an express statute regulating the subject, would be one not of local 
law, but of gênerai jurisprudence, lipon which this court would ex- 
ercise its own judgment, uncontrolled by the décisions of the courts 
of the several states. Railway Co. v. Prentice, 147 U. S. 101, 13 Sup. 
Ct. 261, 37 L. Ed. 97. The case last cited did not involve the con- 
struction of a statute. It was a suit for an alleged illégal arrest 
of a passenger by the conductor of one of the defendant's trains, — 
an act which the défendant had not authorized or ratifled. In the 
case at bar the right of action itself is conferred by statute, and 
that statute expressly provides that the plaintifif "may recover such 
damages as the jury may assess." The injury would be the same in 
ail cases, for the suit is brought only for injuries which hâve caused 
death. The statute fixes no minimum or maximum sum. Its pur- 
pose, as shown by its title when first enacted, was to prevent homi- 
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cides. The construction which the suprême court of Alabama has 
placed on the statute is sustained, as we hâve seen, by the construc- 
tion of similar statutes in other states; but if we were inclined to 
give the statute a différent construction, if it were an original ques- 
tion, we would be constrained to follow the Alabama décisions. In 
Township of Elmwood v. Marcy, 92 U. S. 289, 294, 23 L. Ed. 710, Mr. 
Justice Davis, in delivering the opinion of the court, said: 

"We are not called upon to vindicate the décisions of the suprême court of 
Illinois in thèse cases, or approve the reasons by which It reached Ils conclu- 
sions. If the questions before us had never been passed upon by It, some of 
my Brethren who agrée to this opinion mlght take a différent view of them. 
But are not thèse décisions bindlng upon us in the présent controversy? They 
adjudge that the bonds are void because the laws which, authorized their issue 
were In violation of a peeuliar provision of the constitution of Illinois. We 
hâve always foUowed the highest court of the state in its construction of Its 
own constitution and laws." 

There are numerous assignments of error (68 in ail), relating to 
the organization of the jury, the admission of évidence, the argu- 
ment of counsel, and the charge of the court. We hâve examined 
them ail, and believe that the only material question in the case is 
the one considered in the opinion. We do not flnd any error in the 
record to the injury of the plaintiff in error. The judgment of the 
circuit court is afflrmed. 

FARDEE, Circuit Judge (dissenting). As this action was tried in 
the lower court, and as presented in this court, it is a civil action 
to enforce a criminal law of the state of Alabama, wherein the guilt 
of the défendant was determined by the prépondérance of évidence, 
and wherein the rules and presumptions pertaining to contracta for 
the safe carriage of passengers for hire were applied, and, practically 
and substantially, the burden of proving innocence thrown on the 
défendant. The trial judge charged the jury that if they believed 
from the évidence that the plaintiff's intestate, Martin, was sitting 
in a seat in defendant's passenger train when the bridge across the 
Oahawba river collapsed, this raised the presumption that said Mar- 
tin was a passenger on said train. He then charged the jury that if 
they believed that Martin was a passenger on the defendant's train 
at the time of the wreck, and was killed in the wreck, the prima facie 
presumption was that his death was the resuit of the defendant's 
négligence. He further charged the jury that if they believed from 
the évidence that the plaintiff's intestate, Martin, was a passenger on 
the defendant's train, and was killed by the falling of the bridge, the 
burden of proof was upon the défendant to show to the reasonable 
satisfaction of the jury that it exercised the highest degree of care 
in and about the construction, érection, and keeping in repair of the 
bridge, and in and about the opération of the train in which the 
plaintiff's intestate was riding, and that, if the évidence failed to 
satisfy the jury in thèse respects, the jury were bound to flnd a ver- 
dict for the plaintiff. So it seems that, in this quasi criminal case, 
the jury were flrst to présume, from the mère fact that Martin was 
sitting in a seat in defendant's passenger train, that he was a pas- 
senger, and, next, from the fact that he was a passenger on the 
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train and was kiUed, to présume that he was killed through the de- 
fendant's négligence; and thus was thrown upon the défendant the 
burden of proving that it exercised that high degree of care which is 
required of the carrier of passengers for hire. 

In his gênerai charge to the jury, the trial judge instructed the 
jury: 

"If your verdict Is for the plaintiffi, you will consider the amount of that 
verdict, and base it solely, as the décisions of the suprême court of Alabama 
hâve said, according to the degree and amount of négligence proven against 
the défendant, the railroad company. If the négligence was slight, the verdict 
should be slight. If the négligence was great and culpable, the verdict should 
be large. If halfway between the two, the verdict should be accordingly." 

And then, at the request of the plaintiflf, the court specially gave 
this charge : 

"The court charges the jury that the measure of damages In thIs case Is 
punitive and exemplary, and, If they should flnd from the évidence that the 
défendant is liable, It is their duty to impose such damages by way of punish- 
ment as will, in their judgment, prevent défendant in future from négligence 
causing the death of its passengers, or such as wlU prevent other railroads 
engaged In lilse business from being gullty of negUgence which would cause 
the death of their passengers." 

If the gênerai charge was correct, the spécial charge was incorrect, 
and vice versa, with the inévitable resuit of misleading the jury. As I 
understand it, the spécial charge was incorrect and unwarranted. It 
asserts that it was the duty of the jury to impose such damages as 
would, in their judgment, prevent the défendant in future from négli- 
gence causing the death of its passengers, or such as would prevent 
other railroads engaged in like business from négligence which would 
cause the death of their passengers. It was a direct invitation and in- 
struction to the jury to give excessive damages as a punishment in a 
case where, of necessity, punishment must be vicarions; for it cannot 
be ignored that the defendant's liability results entirely from its re- 
sponsibility for the négligent acte and omissions of its servants, and 
that, no matter how much the défendants may be mulcted, the punish- 
ment does not reach, nor can be made to reach,the really guilty parties; 
for no punishment imposed upon a railway corporation, no matter 
how severe, can be effectuai to keep its many servants guiltless of 
négligence for ail time, — much less, the servants of ail corporations 
engaged in similar undertakings. In Eailroad Co. t. Freeman, 97 
Ala. 294, 11 South. 801, cited in the opinion of the court to show that 
the law of Alabama "to prevent homicides" is constitutional, the su- 
prême court of Alabama lays down the ruie of damages as follows: 

"The admeasurement of the recovery must be by référence alone to the 
quality of the wrongful act or omission, the degree of culpablUty involved In 
the doing of the act, or In the omission of the act as required by the dictâtes 
of care and prudence." 

I understand that to mean that the recovery is to be measured by 
the degree of turpitude involved in the wrongful act. The character 
of the act is the test, and not the amount required to prevent other 
parties from committing like acts. In the same case it was held to 
be within the province of the jury to find only nominal damages. 
The court said: 
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"We do not doubt that It woald be compétent for the jury ta actions llke 
thls to return a verdict for nominal damages only. The négligence of a de- 
fendant, while suffieient to malie ont a technical cause of action, and plalntiff'a 
riglit to recover judgment, might yet be so slight, or so characterized by miti- 
gating cireumstances, as that the jury would be justified In the imposition of 
such punishment only as is involved in the assessment of mevely nominal dam- 
ages, since there is no question of compensation or actual damages to be con- 
sldered." 

In the instant case the trial court specially instructed the jury 
that, if they found the défendant liable, it was their duty to impose 
such damages by way of punishment as would prevent other rail- 
roads from being guilty of négligence. Of course, the courts hâve 
little to do with the policy of the laws enacted by the législature of 
the State of Alabama, and it may be that we are expected to follow 
tlie construction given by the suprême court of the state; but, under 
a law like the act "to prevent homicides," I do not think that we 
should go further than the suprême court of Alabama bas gone in 
inflicting vicarious punishment. In my opinion, the judgment of the 
circuit court should be reversed, and the cause remanded, with in- 
structious to award a venire de novo. 



TOMPKINS V. CRAïa. » 

SAME V. ESHLBMAN. 

(Circuit Court, E. D. Pennsylvanla. May 23, 1900.) 

Nos. 43, 44. 

Action os Fobkign Judqmknt— Pleadino— Sufficienct of Complaikt— Af- 
FiDAViT OF Défense. 

A déclaration in assumpslt on a forelgn Judgment, whleh sets out gome 
of the orders only of the foreign court, instead of a copy of the full rec- 
ord, Is not suffieient to entitle plaintiff to judgment in default of an alB- 
davlt of défense. 

Charles Chauncey, Andrew T. Jenkins, Swan, Lawrence & Swan, 
and John S. Goodwin, for plaintiffs. 
Théodore F, Jenkins, for défendants. 

McPHERSON, District Judge. A plaintiff's right to take judg- 
ment for want of an affidavit of défense, or for want of a suiHcient 
affidavit of défense, in an action of assumpsit in this court, must 
rest upon the Pennsylvania practice in this district, as determined 
by statute and by the rulings of the state courts. That such an affida- 
vit must ordinarily be made in an action of assumpsit upon a foreign 
judgment or decree has been settled by several décisions, — inter alia, 
by Moore v. Fields, 42 Pa. St. 467, and Mink v. Shaffer, 124 Pa. St 
280, 16 Atl. 805,— but with this important restriction: The plaintiff's 
statement must be accompanied by a complète copy of the foreign 
record. Extracts will not be accepted as a substitute, even although 
they may seem to contain ail that is pertinent to the matter imme- 
diately in issue. The reason is obvious. Unless the whole record 
is displayed, the court cannot exercise its own judgment conceniing 

» For opinion on rehearing, see 102 Fed. 668. 
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the existence of the rigM of action, but is obliged to accept the plain- 
tiff's choice as determining ânally this essential question. The point 
has been twice decided witliin a few years by the suprême court of 
Pennsylvania. Campbell v. Eailway Co., 137 Pa. St. 574, 20 Atl. 949; 
Finch V. White, 190 Pa. St. 86, 42 Atl. 457. Following thèse déci- 
sions, it must be held that as the présent plaintiff has confessedly 
filed with his statement a copy of some orders only of the lowa 
court, and has not appended a copy of the full record, the motions 
ander considération should be denied. To avoid misapprehension, I 
may add that I assume, without deciding, that the Pennsylvania 
practiee requires an afl3davit of défense in cases where the additional 
«tatutory liability of a shareholder défendant is concerned, and where 
ithe foreign record does not show a personal service of process on the 
party sought to be charged in this jurisdiction, but shows only a 
service upon the corporation in which such party was the owner of 
shares of stock. 
In each of the foregoing cases the rule for judgment is discharged. 



WIGTON T. BOSLE 
(Circuit Court, E. D. Pennsylvania. May 28, 1900.) 
No. 36. 

NoNSTjiT— Motion to Set Aside — Mistakb of Plaintiff. 

Where, in an action to enforce a liability under a foreign statute, plain- 
tiff rests his case upon a partieular statute, to which the attention of the 
court is called, and the cause is tried upon the theory of defendant's lia- 
bility thereunder, and results in a nonsuit, plaintiff is not entitled to hâve 
the nonsuit set aside for the reason that there is another statute of the 
foreign state, which, if it had been brought to the attention of the court 
in due season, would hâve avoided such judgment. 

Banks— Stockhqlder's Individual Liability— Reoeivers—Pleadinq — Va- 

EIANCB. 

Where, in an action by a receiver to enforce a stockholder's liability 
under a foreign statute, the déclaration allèges that under such statute 
shareholders are individually and severally liable "to the creditors" of tbe 
corporation, the receiver cannot recover, though the statute makes such 
liability an asset of the corporation, because of the materîal variance be- 
tween the pleading and proof. 

Same— Ri&Hï OF Action— AssEssMBNT Ordeked by Court of Fobbign Ju- 
risdiction. 

The individual liability of the shareholders of a bank to the creditors 
of the corporation, being conditioned by the statute of lowa upon the 
bank having become insolvent, and upon the Insufflciency of its assets 
to pay its debts, and being limited to the stockholder's share of the de- 
flciency only, the receiver of a bank, appointed under the gênerai powers 
of a court in lowa, cannot maintain an action in a foreign jurisdiction 
against a shareholder, for the amount of an assessment upon stock di- 
rected to be made by the court in lowa, in a proceeding to which the 
shareholder was not a party, and to which he did not appear, and to 
which he could not hâve been required to appear, because of his being 
beyond the jurisdiction of the court. 

Recbivbrs—Powebs— Cannot Maintain Action in Foreign Jurisdiction. 
The receiver of a corporation appointed by a court of compétent juris- 
diction in one of the states cannot maintain an action in another state 
for the recovery of a demand due the estate of which he is receiver. 
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5. SAME— COMITT. 

Even if the rule which permits the receiver of a corporation te sue 
in a foreign jurisdiction, as an act of comity, be recognized by the fédéral 
courts, it will net be extended to a demand for a stockholder's liability, 
under an assessment ordered by tlie court in wliich the receiver was ap- 
pointed, in proceedings to whicli the stockholder was not a party. 

6. FoRKiGN JoDGMBNT— Evidence — Nonsuit. 

Whore, in an action against a shareholder for the amount of an assess- 
ment upon the stoelî of a corporation made pursuant to an order of court 
in the matter of the receivership of such corporation in a foreign juris- 
diction, a complète copy of the proceedings in the case wherein such order 
was made is not produced upon the trial, plaintiff will be nonsuited. 

A. T. Jenkins, Charles Chauncey, and T. F. Bevington, for plain- 
tiff. 
Richard 0. Dale, for défendant. 

DALLAS, Circuit Judge. This action was brought to enforce a 
liability to which the défendant is alleged to be subject as a stock- 
holder of the lowa Savings Bank, by virtue of the laws of the state 
of lowa. At the outset of the trial the counsel for the plaintiff 
stated : 

"I UBderstand that the court takes judiclal notice in such casea as this of 
the statutes of the state, and I therefore want to call attention to the laws 
of the state of lowa (Miller's Code, July 4, 1888, p. 606)," etc. 

The learned counsel were unquestionably right in understanding 
that the courts of the United States take judicial notice of the pub- 
lic laws of each of the several states, when any such law is properly 
applicable to a case on trial in a fédéral court; but they were also 
right in supposing that the trial judge was in fact unacquainted with 
the statutes of lowa, and that therefore the burden was upon the 
plaintiff to supply the needful information. He, however, present- 
ed only the one statutory provision above mentioned, and as that 
provision is, as is now conceded, inapplicable to this action, the 
judgment of nonsuit was, as the case then appeared, clearly right. 
Yet I am asked to strike off that judgment, for the reason that there 
is another lowa statute which it is contended would, if it had been 
brought to the attention of the court in due season, hâve precluded 
its entry; but I hâve not been convinced that this additional statute 
should be considered upon this motion. The action of the court 
was not founded upon a refusai to talce judicial notice of anything 
which it should hâve noticed, but upon its compliance with the 
plaintifif's request that it should notice a certain particular statute, 
which he asserted to be the pertinent one; and consequently the 
case, from beginning to end, was tried upon that supposition, Un- 
der thèse circumstances, the plaintiff, if the case had gone to the 
jury, would not bave been entitled to hâve a verdict against him 
set aside, and, a fortiori, he is not entitled to be relieved from the 
requirement, which a nonsuit imposes, of paying the costs of this 
action, and then bringing a new one, if he shall be so advised. 
Steph. Dig. Ev. art. 59; Tayl. Ev. § 21, and cases there cited. But, 
even if the statutory provision which is now relied on had been 
produced on the trial, I am of opinion that the entry of the nonsuit 
would hâve been proper. That provision is as follows: 
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"Shareholders In banks organized under the provisions o£ this act shall 
be indlvldually and severally liable to the credltors of the corporation ol 
whieh they are shareholders over and above the amonnt of stock by them 
held, to an amount equal to their respective shares so held, for ail its lia- 
bilities accruing while they remain shareholders, and no transfer of stock 
shall affect such liability for the period of six months thereatter, and should 
any bank become Insolvent and its assets be found insuffieient to pay its 
debts and liabilities, its shareholders may, to that extent, be compelled to 
pay such deflcieney, In proportion to the amount of stock owned by each." 

I assume, without deciding, that the effect of this provision, as a 
whole, is to make the liability which it créâtes an asset of the cor- 
poration. But the plaintiff's déclaration is inconsistent with this 
assumption. It allèges that the laws of the state of lowa provide 
"that shareholders are individually and severally liable to the cred- 
itors of the corporation," and, if this were really the effect of this 
statute, the receiver could not, aside from any other objection, main- 
tain this action. Mechanics' Sav. Bank v. Pidelity Insurance Trust 
& Safe-Deposit Co. (C. C.) 87 Fed. 113; Id., 38 C. C. A. 193, 97 Fed. 
297; Whitman v. Bank, 20 Sup. Ct. 477, Adv. S. U. S. 477, 44 L. Ed. 

. Hence there seems to be a variance between the pleading 

and the proof, which cannot but be material, since it is only by as- 
suming that the proôf establishes a right not declared upon that any 
cause of action can be said to hâve been shown. 

There is, however, more substantial ground for upholding this 
nonsuit. The plaintiff bases his right to sue as receiver upon his 
allégation that a court of the state of lowa appointed him receiver 
of the lowa Savings Bank, of that state, "inter alla, to collect and 
receive ail its assets," and thereafter ordered and made an assess- 
ment upon the par value of the stock of each shareholder, and au- 
thorized and directed him (the receiver) "to proceed at once to use 
ail légal means to collect the assessment by suit or otherwise." The 
gravamen of the complaint is that "the défendant has failed and 
refused to pay the amount of the assessment," and the flrst question 
is, was he bound by the order which made the assessment and flxed 
its amount? The liability imposed by the statute is conditional up- 
on the bank having become insolvent, and its having been found 
that its assets are insuflficient to pay its debts and liabilities; and 
the liability is not for any specified sum, but is for "such deficiency," 
whatever it may be, and attaches to the several shareholders in pro- 
portion to the amount of stock owned by each. Manif estly, there- 
fore, before a common-law action can be maintained for recovery of 
a spécifie sum, there must hâve been some legitimate ascertainment 
of the insolvency of the bank, of the insulBciency of its assets to pay 
its debts and liabilities, and also of each shareholder's proportion of 
such deflcieney. In my opinion, none of thèse matters has been as- 
certained or determined in any manner which can affect this défend- 
ant. The assessment order which is relied upon was made in a suit 
to which he was not a party, and in which he did not appear, nor 
could hâve been required to appear. It was made upon the report 
of a receiver, who was appointed in the exercise of the gênerai pow- 
ers of the lowa court and not in pursuance of any statute of that 
state vesting in him the légal title to the corporate assets. If such 
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had been the case, or if the proceeding had been one for the enforce- 
ment of unpaid subscriptions to stock, a différent question miglit 
hâve been presented; but to hold any man bound by an order such 
as is now claimed to be conclusive upon this défendant, althougli he 
never had his day in court to object to it, would be, as it seems to 
me, to disregard a plain and fundamental principle of justice. Elk- 
hart Nat. Bank v. Northwestern Guaranty Loan Co., 30 C. C. A. 632, 
87 Fed. 253. 

Furthermore, I am of opinion that this receiver has no right to 
maintain the présent action in this jurisdiction. In Haie v. Hardon 
(C. C.) 89 Fed. 283; Id., 87 0. C. A. 240, 95 Fed. 747,— tlie cases of 
Booth V. Clark, 17 How. 322, 15 L. Ed. 1G4, and Kelfe v. Rundle, 
103 U. S. 222, 26 L. Ed. 337, and others, were very carefully reviewed. 
In the circuit court Judge ÎPutnam decided against the right of such 
a receiver to sue. In the court of appeals the majority of the court 
(Judge Coït dissenting) held to the contrary. The resuit was that 
Judge Putnam's judgment was reversed, but, under the circumstances, 
I hâve thought it proper to give the same considération to the opinion 
of Judge Putnam and of Judge Coït as to that of Judge Aldrich, 
upon which the judgment of the court of appeals was founded; and 
I am constrained to say that, both upon reason and authority, the 
opinion which was delivered in the circuit court and the dissenting 
opinion in the court of appeals accord with my own judgment, and 
I therefore follow them. The full discussion of the subject presented 
in the case just mentioned renders it unnecessary for me to enlarge 
upon it, but I may add that my own independent and careful examina- 
tion of the point has satisfied me with the correctness of the state- 
ment contained in High, Rec. §§ 239, 241, viz.: 

"Upon the question of the territorial extent of a receiver's jurisdiction and 
powers, for the purpose of instituting actions connected with his receiver- 
ship, the prevailing doctrine, established by the suprême court of the United 
States, and sustained by the weight of authority in various states, Is that 
the receiver has no extraterritorial jurisdiction or power of officiai action, 
and cannot go into a foreign state or jurisdiction and there institute a suit 
for the recovery of demands due the person or estate subject to his receiver- 
ship. His functious and powers, for the purposes of litigation, are held to 
be limited to the courts of the state within which he was appointed, and 
the principles of comity between nations and states, which recognize the 
judicial décisions of one tribunal as conclusive in another, do not apply to 
such a case, and will not warrant a receiver in bringing an action in a 
foreign court or jurisdiction. • • • While, as is thus seen, the courts hâve 
generally denied the receiver's extra territorial right of action as a question 
of strict right, yet it has sometimes been recognized as a matter of comity. 
Thus, it has been held that receivers of a foreign corporation, appointed in 
other states, might sue in New Yorlc in their officiai capacity in cases where 
no détriment would resuit to citizens of the latter state; the privilège of 
thus suing being regarded as based rather uijon courtesy than upon strict 
right, and the courts decllnlng to extend thelr comity so far as to worls 
détriment to citizens of their own state who bave been induced to give crédit 
to the foreign corporation." 

Whether in any case this courtesy or comity should, in view of 
the décisions of the suprême court of the United States, i>e recognized 
by the fédéral courts, need not be decided; for I think that the case 
now under considération, even if such comity might in any instance 
be accorded, is not one in which it should be exercised. 
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While I hâve deemed it expédient to express my views upon the 
matters heretofore discussed, I hâve not overlooked the fact that the 
copy of the lowa record which was offered on the trial, and provisioa- 
ally admitted, was not a "complète copy," and therefore, it would 
seem, was fatally defective, See opinion of McPherson, J., in Tomp- 
kins V. Oraig (decided at présent term of this court) 102 Fed. 69. The 
plaintiff's motion to strike off tiie judgment of nonsuit is denied. 



HAUG T. GREAT NORTHERN RT. CO. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 30, lOOO.J 

No. 1,285. 

1. JtroOMBNTS— COLLATEBAT^ AtTACK — REMOTAL OF CAUSES— JCRtSDICTIOW. 

Where tbie record in a cause removed from a state court to the fédéral 
court fails to sliow the facts on which the jurisdiction rests, — as that 
plaintilï and défendant are citizens of différent states, — the Judgment 
therein cannot for such reason be eollaterally attacked by one who Is a 
party to the suit, though It may be reversed upon a direct proceeding for 
that purpose. 

2. SAMB— DiSMISSAL— GrOUNDS— EpPECT of OhDBR— Cor.LATEHAIi Attack. 

An order dismissing a cause, upon motion, on the ground that the com- 
plaint does not state facts sufflcient to constitute a cause of action, Is a 
final judgnaent, under the practice of North Dalsota, and cannot be eol- 
laterally attaclied, however erroneous It may be. 
8. Samb— EsTOPPBi,. 

Where an action is dlsmlssed upon motion of défendant because the 
complaint falls to state facts sufflcient to constitute a cause of action, 
plaintiff cannot afterwards maintain an action to enforce the same right, 
where the légal effect of the complamt in the two cases is Identical, and 
ail évidence going to the merits of tiie action which would hâve been com- 
pétent under the one would liliewise be compétent under the other. 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

In February, 1895, Olea C. Haug, the plaintlfC in error, brought an action 
In the district court of Traill county, N. D., against the Great Northern Eallway 
Company, the défendant in error, to recover damages for the death of her hus- 
band, Jacob C. Haug, which it was alleged was occasioned by the wrongful acts 
and négligence of the défendant. This action was removed by the défendant 
into the circuit court of the Unit«d States for the district of North Dakota on 
the ground of diverse citizenship of the parties. In that court the défendant 
flled a gênerai demurrer to the complaint, which was sustalned. The plaintiff 
thereupon flled an amended complaint, and an amendment to the ameaded 
complaint, whereupon the défendant flled the following motion: 

"Motion to Dlsmiss and for Judgment. 
"Now cornes the défendant, the Great Northern Rallway Company, by lis 
attorney, and moves the court above entltled to dismlss the plaintiff's amended 
complaint, and for judgment in favor of the défendant and against the plaintiff 
In accordance with the previous order of this court sustaining defendant's de- 
murrer to plaintiff's original complaint. This motion is made upon said order 
of the court, and upon the plaintiff's amended complaint flled by leave of the 
cxjurt, and Is predicated upon the following grounds, to wlt: (1) That said 
amended complaint contains no allégation of jurisdlctional facts, and does not 
show affirmatively that this court bas jurisdiction to try and détermine the 
Bame; (2) that said amended complaint does not state facts sufflcient to con- 
stitute a cause of action. VVherefore défendant prays judgment accordingly." 
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This motion eoming on for hearing on the 9th day of June, 1896, the court 
entered the foUowing judgment thereon: 

"This cause eoming on tobeheard on motion of the plalntiff for leave to amend 
bis complaint berein, and no objection being made thereto, it is ordered that 
said motion be, and the same is hereby, granted; and the motion of the 
défendant tliat tbis cause be dismissed for the reason that the amended com- 
plaint, as now amended, fails to state facts sufiicient to constitiite a cause 
of action, eoming on at this time to be heard (W. E. Dodge, Esq., appearing in 
support of said motion, and B. E. Ingwaldson, Esq., opposed thereto), after 
hearing the arguments of tbe respective counsel, and being advised in the 
premises, it is ordered that said motion to dismiss be, and the same hereby is, 
granted. "Whereupon it is ordered and adjudged that this action be, and same 
hereby is, dismissed, and that the défendant hâve and reeover of the plaintifC 
its costs herein, taxed and allowed at the sum of $ , and that the défend- 
ant hâve exécution therefor. Wm. Lochren, Judge." 

No further proceedings were ever had in that case, and the judgment therein 
rendered remains in f ull force and effect. 

In January, 1897, Olea 0. Haug, the plaintifl: in error, brought the présent 
action in the district court of Xraill county, N. D., against the Great Northern 
Railway Company, for identlcally the same cause of action counted on In the 
previous action. The défendant demurred to the complaint. The demurrer 
was sustained. The plaintiiï appealed from the judgment sustaining the de- 
murrer to the suprême court of the state, which reversed tiie judgmeiit on the 
demurrer, and directed the trial court to overrule the same. Haug v. Railway 
Co., 77 N. W. 97, 42 L. R. A. 664. Upon the return of the record into the 
trial court, the plaintifC filed an amended complaint, the same in substance and 
légal efCect as the previous complaint. This cause was thereupon removed into 
the circuit court of the United States for the district of North Dakota upon tlie 
pétition of the défendant. The défendant filed its answer In that court to the 
complaint and amended complaint, setting up in bar of the action the judgment 
of the circuit court of the United States on the demurrer and motion to dis- 
miss in the flrst suit brought by the plaintifC, and which is above set out. The 
plaintifC Jiled a reply admitting the institution and prosecution of the action 
pleaded in bar in the answer, and that it was disposed of as shown by the 
record quoted, but averred that such record did not operate as a bar to the 
présent suit, for two reasons: First, that the United States circuit court did 
not hâve jurisdiction of the case; and, second, that its judgment was "only 
an order, and not a final judgment, under the laws of tbe state of North Da- 
kota." The défendant thereupon moved for judgment upon the pleadlngs, 
which motion was sustained, and final judgment rendered for the défendant, 
whereupon the plaintifC sued out this wrlt of error, 

B. E. Ingwaldson, for plaintiiï in error. 

W. E. Dodge and Charles S. Albert, for défendant in error, 

Before CALDWELL, SANBOKN, and THAYER, Circuit Judges. 

OAIDWELL, Circuit Judge, after stating the case as above, de^ 
livered the opinion of the court. 

The objection to the jurisdiction of the circuit court in the flrst 
case is grounded on the alleged fact that the pétition for the removal 
of the cause did not disclose the requisite diverse citizensMp of the 
parties to authorize its removal. Assuming this to be so, the valid- 
ity of the judgment is not aflected thereby. We hâve twica decided 
that, if the record fails to show the facts on which the jurisdiction 
rests (as, for instance, that the plaintifiE and the défendant are citizens 
of différent states, or, where the plaintiff sues as assignée, that his 
assignor might hâve maintained the suit), the judgment may be re- 
versed for error upon a direct proceeding for that purpose, but it is not 
void, and cannot be collaterally attacked by one who is a party to the 
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suit in which it was rendered. Skirving v. Insurance Co., 19 U. S. 
App. 442, 8 C. 0. A. 241, 59 Fed. 742; Eice v. Commission Co., 36 
U. S. App. 266, 18 0. 0. A. 15, 71 Fed. 151. And to the same effect 
is the later décision of the suprême court. Dowell v. Applegate, 152 
U. S. 327, 14 Sup. et. 611, 38 L. Ed. 463. The record shows no con- 
sent of parties to remand the case, as counsel for the plaintiff in error 
seems to suppose. 

The order of the court in the first case, made on the defendant's 
motion for judgment on the pleadings, was, under the practice of 
North Dakota, a final judgment, and cannot be collaterally attacked, 
however erroneous it may be. A motion for judgment on the plead- 
ings is in fact a demurrer, and if sustained by the court, and final 
judgment entered thereon, it has the same effect as if the demurrer 
to the complaint had been sustained, and final judgment entered in 
favor of the party demurring. Taylor v. Palmer, 31 Cal. 241; Cam- 
eron v. Railway Co. ÇS. D.) 77 N. W. 1016; 3 Black, Judgm. § 707; 
De Toro V. Robinson, 91 Cal. 371, 27 Pac. 671. When a final judg- 
ment is rendered for the défendant on a demurrer to the complaint, 
or to mâterial pleadings in chîef, the plaintiff can never maintain 
against the same défendant or his privies any similar or concurrent 
action for the same cause and upon the same grounds as were dis- 
closed in the first complaint. Gould v. Bailway Co., 91 U. S. 522, 
23 L. Ed. 416; Bissell v. Spring Valley Tp., 124 U. S. 225, 8 Sup. Ct. 
495, 31 L. Ed. 411. If a plaintiff fails on demurrer in his first action 
by reason of the omission of an eesential allégation in his déclaration, 
which is supplied in his second suit, the judgment in the first suit 
is no bar to the second, although the actions were instituted to en- 
force the same right, for the reason that the merits of the case as 
disclosed in the second complaint were not heard and decided in the 
first action. Gould v. Eailway Co., supra. In this case there is no 
ground for the contention that the complaint in both cases did not set 
forth the same cause of action. There is no essential allégation 
omitted in the first complaint which is included in the second. There 
are slight variations in narrating immaterial or evidentiary facts, but 
the légal effect of the complaint of the two cases is identical. Ail évi- 
dence going to the merits of the action, compétent under one, would 
hâve been compétent under the other. It clearly appearing from an 
inspection of the pleadings and judgment in the first action that a 
final judgment has been rendered on the merits by a court of com- 
pétent jurisdiction in a suit between thèse parties for the very same 
cause of action for which this suit is brought, the circuit court rightly 
rendered judgment for the défendant on the pleadings, and its judg- 
ment is aiarmed. 
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HOWARD et al. v. TJNITBD STATES et at, 

(Orcult Court of Appeals, Eighth Circuit April 9, 1900,) 

No. 1,288. 

1. Clbrks 01' Circuit Courts— Bonds— Protection of Private Suitors. 

The bond of a clerk of the circuit court, required by statute, and condi- 
tioned "faitlifully to discharge the dutles of his office," though given to 
the United States, is for the protection of private suitors no less than the 
United States, and the condition embraces every duty and obligation im- 
posed on the clerk by law or the lawful order, usage, and practice of the 
court. 

2. Same— Brbach op Condition op Bond— Monbt Receivbd in Ofpioial Ca- 

PACITY. 

A party to a civil action in a circuit court has the right, on liling a 
pleading maliing a tender, to pay the money necessary to malie such tender 
good into court, no order authorizing such payment being required, and it 
is the duty of the clerk to receive such money in his officiai capacity; and, 
being money received by him "in s cause pending in such court," he is 
required by Eev. St. § 995, to forthwith deposit the same in the registry 
of the court. A failure on his part to so deposit the money, or to pay it 
over to the party entitled thereto by the order of the court, is a breach 
of the condition of his bond, for which his sureties are liable to the person 
suffering damage thereby. 

S. Bamb — Suit on Bond— Right to Use Name of United States. 

The statute, having required the giving of a bond by eaeh clerk of a 
circuit court, intended for the security of ail suitors in such court, by im- 
plication authorizes any suitor who is injured by reason of the officiai 
misconduct of the clerk to put such bond in suit In the name of the United 
States to his use, for the redress of such injury. 

4. Appbal— FoHMAL Erkors as to Parties — AMB^'DMBNT. 

The fact alone that an action was brought in the name of the wrong 
party as plaintiff is not ground for reversai, but the appellate court wUl 
direct the substitution of the proper party. 

In Error to the Circuit Court of tlie United States for the Western 
District of Missouri. 

By stipulation in writing the parties waived a jury, and tried this action 
before the court on the following agreed statement of facts: 

"It is agreed between the parties hereto that the facts herein are as foUows: 

"(1) Upon March 3, 1887, Warren Watson vras appointed clerk of the 
United States circuit court for the Western division of the Western district of 
Missouri, and acted as such from that date until his death, which oceurred 
on the 24th day of March, 1892. Upon March 3, 1887, Warren Watson, with 
thèse défendants, executed his bond as such clerk, In words and figures as 
follows: 

" 'Know ail men by thèse présents, that vce, Warren Watson, Frederick 
Howard, John Cutter Gage, James Lewis Lombard, Witten McDonald, of the 
City of Kansas City, in the county of Jackson, state of Missouri, are held and 
firmly bound unto the United States of America in the sum of twenty thousand 
dollars, lawful money of the said United States, to be paid to the said United 
States, for which payment well and truly to be made we bind ourselves, our 
heirs, executors, and administrators, jolntly and severally, firmly by thèse 
présents. Signed with our hands, and sealed with our seals, this 3d day of 
March, 1887. The condition of the above obligation is such, whereas, the said 
Warren Watson has, pursuant to law, been appointed to be clerk of the circuit 
court of the United States for the Western division of the Western district of 
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Missouri, as by order of appointment bearlng date the 3d day of March, 1887, 
and recorded on page 70 of Book "Iiaw I>" of the records of said court, will 
more fuUy appear: New, If the said Warren Watson, by liimself and by hls 
deputies, shall faithfully perform ail tlie dutles.of tbe said office of clerk, and 
seasonably record the decrees, juâgmenis, and déterminations of said court, 
then this obligation to be void; otherwise, to remain in full force and virtue. 

" 'Warren Watson. LSeal.] 

" 'Frederick Howard. [Seal.] 

" 'John Cutter Gage. [Seal.] 

" 'Jâmeâ Lewis Lombard. [Seal.] 
"'WItten McDonald. [Seal.] 

'"ApprOved: A. Krékel, Judge.' 

"This is the same bond mentioned in the pétition and copied In the answer, 
and was the only bond ever executed by défendants, or on behalf of Watson 
as such clerk. It was at the tlme of its exécution approved by A. Krekel, g, 
then judge of the said Courts who Indorsed his approval thereon, and each of 
the parties to said bond qualifled In writing as to the amount of property 
own*d by each, whlcb quaJlfleation was flied with said bond. ' 

"(2) Warren Watson was a résident of Jackson county, Missouri, and, While 
stiH acting as sùeh clerkj dfedi on the 24th day of March, 1892, and on the 2d 
day of April, 1892, Fred "W; Perkins Was, by the probate court of said county, 
duly appôlntfed as his admilnlstrator, and as such, on the 5th day of Aprll, 
18^, gave the notices required by the statutes bf Missouri for the présenta- 
tion of claims against said Wàtsbp's estate. On the lltlj day of September, 
1894, said estate, havlng been ôompletely administered upon, wàs closed, and 
the administrator disehargédi At Bb tlme did the TJnited States or David D. 
Stewart, the relator, ever exhiblt or présent any demand or clalm against 
said estate in said probate proceedings, or as provided by the laws of Missouri 
for exhibitlng or presenting claims against the estâtes of decedents. The 
amount of demands allowed against the estate of said Warren Watson and 
assigned to the flfth class 1» $2,730.91, and on this sum there was pald a divi- 
dend of .331 per cent., or, in the; aggregate, $90.41, and no more. 

"(3) On February 6, 1891, the relator, David D. Stewart. as plalntiff, Instl- 
tuted in said United States circuit court his suit at law against Henry county, 
Missouri, In whlch his causes of action were set forth in a pétition containing 
three eounts, the flrst asking a judgment for $1,010, wltii interest from the 
Ist day of September, 1887, on a bond of défendant for $1,000, dated July 1, 
1882, payable at the National Bank of Commerce of New York on July 1, 
1892, with six per cent, interest, eyideneed by coupons, but at the option of the 
county the bond was payable at any time af ter July i, 1887. The second count 
was upon a slmilar bond for $1,000, and the third was on a liké bond for $500. 
On March 3, 1891, défendant, Henry county, flled in said cause Its answer, said 
answer as to eacb of the first ahd second eounts being that on September 6, 
1887, there was due on said bond $1,010, aud on that date it deposited that 
sum in the National Bank of Commerce of New York for the payment of the 
bond and interest, and on September 6, 1887, tendered that sum to the plaintiff 
as full payment of the bond and Interest tliereon, but plaintiff refused to 
accept same, 'and défendant says It bas at ail times be'en ready and willing to 
pay plaintiff said Siim of $1,010 in ftill payment of said bond and unpaid inter- 
est, and now hère again tenders to plaintiff said sum of $l,Oi0 in full payment 
of said bond and unpaid interest due thereon on September 6, 1887, and now 
brlngs the said sum into court.' The answer to the third count was exactly 
the same, except that the amount named was $505, Instead of $1,010. Upon 
March 3, 1891, there was entered on the records of said court the following; 
'This day comes défendant, by its attorney, and files answer, and tenders to 
the plaintiff, and deposlts with the clerk, the sum of $2,525 in payment and 
satisfaction of his cause of action in the pétition set forth. Thereupon a stipu- 
lation walving a trial by jury is filed herein.' On June 27, 1891, the plaintiff 
in said suit flled his reply, whlch was a gênerai déniai. On July 2, 1894, 
there was entered on the records of said court the following: 'This day come 
the parties by their attomeys, the plalntiff by Karnes, Holmes & Krauthoff, 
and the défendant by M. A. Fyke, and, a stipulation walving a jury havlng been 
heretofore flled herein, the hearlng of this cause Is proceeded with before tbe 
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court. Thereupon évidence is heard, and the case Is submitted to the court, 
and by the court taken under advisement, -with leave to the parties to file 
briefs.' On February 11, 1895, there was entered on the records of said court 
the f ollowing: 'A jury having heretofore been waived in writing by the parties 
hereto, and this cause having been submitted to the court on the pleadings and 
évidence and arguments of counsel, and talien under advisement by the court, 
and the court, being now fully advised in the premises, doth find the issues 
as foiiows, to wit: On the flrst count of the pétition the court finds that the 
principal and interest on bond No. 204 was duly tendered by défendant at 
the place of payment on the Ist day of September, 1887, and that after the 
plaintifC instituted this action in this court, and at the flling of the answer 
herein, the défendant duly paid said sum into court for the use and beneiît 
of plaintifif, and that plaintifE is entitled to Judgment therefor on the flrst 
count of the pétition in the sum of $1,010. [The flndings as to the second and 
third eounts are precisely similar, except as to the amounts; the second count 
being $1,010, and the third $50û.] It is therefore ordered and adjudged by the 
court that the plaintifC hâve judgment for the recovery of the sum of twenty- 
five hundred and twenty-five dollars ($2,525), the aggregate amount found to 
be owing to him under the three eounts of the pétition, and that plaintiff pay 
the costs of this action, and that exécution issue therefor. And it further 
appearing to the court that the said sum of $2,525 so paid into court as afore- 
said v?as paid and received by Warren Watson, the then clerk of this court, 
who has since departed this life without having accounted for said sum of 
money so received by him as said clerlî, and that said money has never been 
turned over to his suecessor In office, the présent clerk of this court, nor has 
the same been othervrise accounted for by said Warren Watson as clerk or 
otherwise, it is found and adjudged by the court that the plaintiff Is entitled 
to hâve and recover said money so received by said Warren Watson as clerk 
aforesaid, and plaintiff is authorized to proceed therefor on the bond of said 
Warren Watson given as clerk as aforesaid.' No appeal was taken from this 
judgment, and the same has become final, and remains in full force and effect, 
and unpaid. 

"(4) On March 3, 1891, Henry county did hand to Warren Watson the sum 
of $2,525 as in said entry of that date recited. No order or direction of the 
court as to this money was ever made, had, or obtained, and no entry in réf- 
érence to the same was ever made, except as set out in paragraph 3. When 
the $2,525 was so paid to said Warren Watson, he, on the same day, deposited 
the same in a bank to his own crédit and at no time did he treat the money 
as in the depository of the court. He never at any time presented any ac- 
count to the court of such money, and has never paid it to Henry county or 
David Stewart, and never during the pendency of the suit of Stewart v. Henry 
County did either party take any steps towards having any order made in re- 
lation to the said money, other than was actually made, nor make any objec- 
tion to the method in which said money was received. David D. Stewart 
had no knowledge of said acts of AVarren Watson. 

"(5) At no time was demand made on thèse défendants or Warren Watson 
for said money, other than is to be inferred from the institution of the suit. 

"(6) A jury is waived, and the answer of défendants shall be regarded as 
verifled. 

"The above and foregoing are ail the facts in the case, and are to be taken 
subject to objections by either party as> to their relevancy and competency." 

On considération of the agreed statement of facts the circuit court found 
the issues for the relator, and rendered a judgment against the défendants for 
the amount claimed. The opinion of the learned trial judge is reported in 93 
Fed. 719. The défendants sued out this writ of error. 

Frank Hagerman (Sani'ord B. Ladd and Willard P. Hall, on the 
brief), for plaintiffs in error. 

Edwin A. Krauthoff (J. V. C. Karnes, Alexander New, and David 
D. Stewart, on the brief), for défendants In error. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 
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CALDWELL, Circuit Judge (after stating the facts as above). The 
flrst contention of the plaintiiï in error is that the bond required to be 
given by a clerk of the United States circuit court is intended "solely 
for the protection of the United States, and not at ail for the protection 
of private suitors." From the organization of the judicial System of 
the United States the condition of the clerk's bond bas been the eame. 
The judiciary act of 1789 required the clerk to "give bond with sulB- 
cient sureties to the United States in the sum of $2,000 faithfully to 
discharge the duties of bis olfice and seasonably to record the decrees, 
judgments and déterminations of the court of which he is clerk." As 
the business in thèse courts increased, provision was made by which 
the penalty of the bond could be correspondingly increased. By sec- 
tion 795 of the Eevised Statutes of the United States the penalty of 
the bond was "to be flxed by the court," and by the later act of Feb- 
ruary 22, 1875 (18 Stat. 333, c. 95, § 1), the penalty of the bond is 
flxed at "not less than |5,000 and not more than |20,000, to be deter- 
mined and regulated by the attorney gênerai of the United States." 
Very curiously, section 795 of the Revised Statutes omitted to name 
any obligée in the bond. This omission, however, in no manner af- 
fected the validity of the bond, for with or without a named obligée 
the bond was a valid security to any one injured by a breach of its 
conditions. Carnegie, Phipps & Co. v. Hulbert, 36 U. S. App. 81, 
16 C. C. A. 498, 70 Fed. 209. This omission was remedied by the act 
of 1875, which requires the bond to be given "to the United States," 
as did the judiciary act of 1789, but the condition of the bond bas re- 
mained the same under ail the acts. If the contention of the plaintifE 
in error is sound that the bond is intended "solely for the protection 
of the United States, and not at ail for the protection of private suit- 
ors," then no act on the part of the clerk in the discharge of bis offi- 
ciai duties which results in loss or injury to a private suitor in the 
court would render him liable therefor in bis officiai capacity. He 
œight with impunity refuse "to record the decrees, judgments, and dé- 
terminations of the court" in favor of private suitors without incurring 
officiai responsibility on himself, or imposing liability on bis sureties 
for such neglect of duty. If the statute was made to express the con- 
struction contended for, the condition would read, "faithfully to dis- 
charge the duties of bis office so far forth as they concern the United 
States only, and seasonably to record the decrees, judgments, and dé- 
terminations of the court in cases in which the United States only ia 
interested." Obviously, the court cannot ingraft any such limitations 
on the conditions of the bond. The United States is named as the 
obligée in the clerk's bond, as is doue in the case of the marshal's 
bond and the bonds of other offlcers of the United States; but the 
bond is given for the indemnity of any one (the United States no more 
than any private suitor) who suffers loss through his officiai miscon- 
duct or delinquency, — any one suffering loss by the breach of the cove- 
nant of his bond "faithfully to dis charge the duties of his office." This 
comprehensive condition embraces every duty and obligation imposed 
on him by law or the lawful order, usage, and practice of the court. 
Grady v, U. S., 39 0. 0. A. 42, 98 Fed. 238, Section 995 of the Re- 
vised Statutes of the United States provides: 
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"AU moneys pald into any court of tbe United States, or recelved by the 
offlcers thereof, in any cause pending or adjudicated in such court, shnll be 
fortbwith deposited with the treasurer, an assistant treasurer, or a designated 
depository of the United States, in the name and to the crédit of such court, 
provided, that nothing herein shall be construed to prevent the delivery of 
any sucli money upon security, according to agreement of parties, under the 
direction of the court." 

Wheu a clerk receives money in his officiai capacity he does not 
"faitlifully discharge his duty" in respect to such money unless he 
"forthwith" deposits it in conformity with the requirements of this 
section. And much less does he comply with the obligation of the 
bond when he not only fails to deposit it as required by law, but fails 
to produce and pay it over to the party entltled to it under the order 
of the court. ïhe section quoted has been the law since 1817 (Act 
March 3, 1817 [3 Stat. 379]), save in the name of the depositories. 
The statutes of the United States plainly contemplate that the clerk 
will receive in his officiai capacity moneys belonging to private suit- 
ors. Provision is made for loaning out moneys in the registry of the 
court "according to the agreement of the parties," and the parties 
hère meant are private suitors, as the government does not loan her 
money in this way. The moneys belonging to the United States aris- 
ing under the internai revenue laws of tbe United States which come 
into the hands of the clerk are required to be paid to the collector of 
internai revenue for the district (section 3216, Rev. St.; Instructions 
of Attorney General, 133), and ail other moneys coming into the hands 
of the clerk belonging to the United States are required to be 
"promptly covered into the treasury" (Id.). Section 798, Id., provides: 

"At each regular session of any court of the United States, the clerlî shall 
présent to the court an account of ail moneys remaining therein, or subject to 
its order, stating in détail in what causes they are deposited, and in what causes 
payments hâve been made; and said account and the vouchers thereof shall 
be flled In tbe court." 

This section is a re-enactment of a similar section of the act of 1817. 
It is apparent from the provisions of this section that congress was 
cognizant of the fact that clerks were constantly receiving and dis- 
bursing in their officiai capacity moneys in causes pending in court 
between private suitors. This is still more plainly shown by the pro- 
visions of the act of February 19, 1897 (29 Stat. 578, c. 265, § 3), 
which requires moneys which hâve remained in the registry of the 
court unclaimed for 10 years or longer to be deposited to the crédit 
of the United States ; and a similar provision is found in section 4540, 
Rev. St. U. S. It is obvions that the moneys hère referred to are not 
the moneys of the United States. Moneys paid to the clerk in his in- 
dividual capacity become a mère private trust, and are no more sub- 
ject to congressional control, or the control of the court, than if he 
were not clerk. For more than a century the clerks of the circuit 
courts of the United States hâve been receiving and paying out the 
moneys of suitors in those courts in the usual and customary man- 
ner, and during that time neither the clerks nor the suitors nor the 
court ever dreamed that they were performing this service as private 
individuals, and were not offîcially responsible for the moneys they 
were receiving as such clerks. Under the provision of section 828 the 
102 F.— « 
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clerk is allowed "for receiving, keeping and paying out money in pur- 
suance of any etatute or the order of the court, one per centum on 
the amount so received, kept and paid," and this poundage has always 
been allowed to them on moneys received and paid out by them. 
Nothing short of législation can change the law as established by more 
than 100 years of uniform and constant practice of the courts. The 
money sued for in thîs action was paid into court and received by the 
clerk in a "cause pending in said court," and it was the duty of the 
clerk to "forthwith" deposit the same as required by section 995. 
His failure to do so was a breach of the condition of his bond, for 
which the sureties are liable to the person suffering damage thereby. 
A further contention of the plaintifl in error is that the money was 
not received by the clerk by virtue of his office. The answer set up 
a tender, before suit was brought, of the amount due on the bonds, 
jind concluded in thèse words: "And now brings the said sum into 
court." The answer was filed with the clerk, and the money ten- 
dered therein deposited with the clerk, at the time the answer was 
filed. The défendant had an undoubted right to set up this défense, 
and to set it up in a manner to make it effectuai, A plea of tender, 
not accompanied with the money tendered, is bad; and a tender of 
the money without a plea setting it up goes for nothing. To make 
its plea good, it was necessary, therefore, for the défendant to file 
its written answer setting up the tender, and to bring the money 
tendered into court, as was done. The défendant did not hâve to 
apply to the court for leave to bring the money into court any more 
than it had to apply to the court for leave to file its answer. The 
answer and the money were parts of one whole. Together they con- 
stituted a good plea of tender, which was the county's défense to 
the action. Neither was a défense without the other. The law gave 
the défendant the absolute right to do precisely what was done. If 
it was the duty of the clerk, acting in his officiai capacity, to file the 
written part of the answer, it was equally his oificial duty to re- 
ceive and safely keep the money tendered with the answer, and 
which was an essential part of it. When a tender is pleaded, no 
previous leave of the court is necessary before bringing the money 
tendered into court. This has been the law from the earliest times. 
In 6 Bac. Abr. tit. "Tender and Bringing Money into Court," *444, it is 
said : 

"Wherever a tender of money pleaded, and the debt Is not discharged by the 
tender and a refusai, money may be brought Into court without leave of the 
court; nay, the money tendered must, as hereafter will be shown, in such case 
be brought into court" 

2 Eolle, Abr. 524; 12Mod.354; Ld. Raym. 83, 254, 643 ; 1 Barnard, 
181. 

It is clear, then, that the money was rightly paid into court, and 
that it was the duty of some oiHcer of the court to reçoive and safely 
keep the same. Who was that ofiScer? It certainly was not the 
judge, and it is equally clear that it was not the marshal. Under 
the law and practice of ail the courts, state and fédéral, it was the 
officiai duty of the clerk to receive and safely keep this money. The 
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proposition is too plain to require any argument or authority, but we 
quote from a few cases on the subject. 

In McDonald v. Atkins, 13 Neb. 568, 14 N. W. 532, suit was insti- 
tuted on the bond of the clerk for money paid to him by the sheriff, 
collected on an exécution issued in favor of the plaintiff, and which 
he had f ailed to account for. The court said : 

"The point made by the defendant's counsel is that the money was net re- 
ceived by Vedder in his officiai capacity; in other words, that he had no au- 
thority as clerk to receive it. And so the court below held. No one can doubt, 
we thinli, that this ruling was in direct confllct with the gênerai understand- 
ing of tbe légal profession of this state as to the duty of court clerks in the 
receipt and disbursement of money paid upon judgments from the first organ- 
izatlon of our Judicial System, througb ail its changes, down to the présent 
time. Indeed, we doubt exeeedingly that any one, especially a practicing 
lawyer, has ever supposed that upon the rendition of a money judgment the 
défendant could not prevent a further accumulation of costs and interest, 
and hâve a satisfaction legally entered of record, by at once paying to the 
clerk of the court the amount which it calls for. If he could not, — if clerks 
are really without authority to receive money on judgments In their custofly, — 
then to whom, in the absence of the plaintiff and hls attorney, could payment 
be legally made? While it is true that we bave no statute which In express 
terms déclares that the clerks of the several courts shall accept payment of 
judgments in their custody, It is very évident that the législature contem- 
plated and intended that they should do so. And, even In the absence of such 
provision, can It be doubted that a party against whom a money judgment 
is sought by action may, upon being summoned, pay the amount demanded 
'Into court,' and thereby prevent the making of any further costs? But how 
is it to be eflected? In the case of inferior courts — those not of record, and 
unprovided with clerks — the payment can, of course, only be made to the 
judge or maglstrate in person; but in courts of record, where ail the stepa 
taken In the progress of the case, from the commencement to the satisfaction 
of final judgment, are recorded and preserved, and where a clerk for the per- 
formance of this duty is specially provided, it is otherwlse. In thèse courts 
payments of money are never made to the judge, but the uniform practice 
in this state has always been to make them to his clerk, to whose custody 
and care the files, records, and whatsoever else relates to cases in courts are 
confided. And this practice, so universal, although not positively directed by 
any act of the législature, conflicts with noue, and, as we hâve shown, is rec- 
ognized by and in perfect harmony with several." 

In State v. Morrison, 63 N. G. 508, the clerk of the court was ap- 
pointed as spécial commissioner to sell a slave. The clerk, after 
making the sale and collecting the money, failed to pay it over, and 
suit was instituted on hia bond as clerk, and the plea was set up that 
he received the money as commissioner, and not in his officiai capac- 
ity as clerk; but the court said: 

"The statute authorizes the court to appoint the clerk or some other fit per- 
son to make sales, etc. When the person who is clerk is appointed, it is to be 
taken that he is appointed in his officiai capacity. Especially is this so when, 
in the order appointing him, he is designated as clerk. The clerk, then, and 
his suretles, are liable upon his officiai bond." 

To the same effect is State v. Blair, 76 N. G. 78. 

In Eailroad Go. v. Gaulter, 165 111. 233, 46 N. E. 256, it was con- 
tended that "the interlocutory decree did not designate the clerk as 
depositary, nor order him to receive the money; and the argument 
is that he was, therefore, a mère depositary of the parties." But the 
court said, "That decree provided for the payment of the money into 
court, and it was paid by complainant and received by the clerk as 
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a fund of the court under tiat decree," and the clerk was held liable 
for the money in his officiai character as clerk. 

In Ee Finks (D. C.) 41 Fed. 383, the court, in answer to a contention 
similar to that made in this case, said : 

"The payment of money into the registry of the court through the clerk as 
the servant and agent of the court, where there is a fund under the control of 
the court, and where there is no hand designated to receive it, has been in 
existence from the foundatlon of the courts, and is too flrmly fixed to be suc- 
cessfuUy assalled as not being authorized by any act of congress, or rule of 
court prescribed In parsuance of an act of congress." 

In Connole v. People, 46 III. App. 72, the court said: 

"By the act relatlng to tender It Is expressly provlded that costs tendered 
may be brought into court, and, of course, In such cases the clerk would re- 
ceive the same." 

See Walters-Cates t. Wilkinson, 92 lowa, 129, 60 N. W. 514; Bil- 
lings V. Teeling, 40 lowa, 607. 
In State v. Watson, 38 Ark. 96, 101, the court said: 

"It often happens in the progress of suits that money is brought Into court, 
and placed in the custody of the clerk uiitil dlsposed of by order of the court, 
and it vrould be unsafe to hold that the clerk and sureties are not responsi- 
ble on his officiai bond for such moneys." 

The contention that the relator has no right to maintain this ac- 
tion in the name of the United States upon his relation is without 
merit. Under the reformed procédure, which prescrlbes that the real 
party in interest must be plaintiff, it has been held that a suit on a 
bond given for the security of the public generally, and in which 
the State or other public corporation is the obligée, may be brought 
in the name of the person beneflcially interested in the particular 
suit. Morgan v. Long, 29 lowa, 434; Strunk v. Ocheltree, 11 lowa, 
158; State v. Fredericks, 8 lowa, 553; Bessinger v. Dickerson, 20 
lowa, 260; Latham v. Brown, 16 lowa, 118. Whether this is the 
rule under the Missouri Code we need not stop to inquire. In Mur- 
free, Off. Bonds, § 323, it is said: 

"It is usually provided in sta tûtes authorlzing officiai bonds to be required 
of State, county, or municipal offlcers that suits may be brought upon them 
in the name of the officiai obligée 'upon the relation' or 'to the use' of the party 
injured by the breach of the bond or Interested in its enforcement. When- 
ever, however, this express provision Is omitted by the statute Itself, the de- 
flciency is supplied by the construction given to such statute by the courts 
whenever a proper case for such a ruiing is presented." 

On this question we fully concur with the dews of Judge Adams, 
who tried the case at the circuit. He said: 

"It is held in the case of Corporation of Washington v. Toung, 10 Wheat 
406, 6 L. Ed. 352, that no person can be authorized to use the name of an- 
other without his assent, given in fact or by légal intendment. It is my opin- 
ion that in Imposing upon elerks of the circuit court the duties above alluded 
to, which so necessarily and vitally affect the interest of suitors in its courts, 
and in requiring from such clerk a bond for the faithful discharge of such 
duties, the .United States, by necessary légal intendment, thereby consents 
to the use of its name by suitors wronged by officiai misconduct of the clerk, 
In a suit against the clerk or his sureties on his officiai bond. This implied 
authority or necessary légal intendment becomes the more apparent vchen it 
is considered that the clerk's office is an agency of the United States govern- 
ment, ordalned and established for the use and convenience of its people. 
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The money intrusted to Its clerk Is, in a large sensé, money which the gov- 
emment bas undertaken to keep for its people. When, tlierefore, the elerk, 
by officiai misconduct, embezzles or misappropriates such money, even though 
perhaps the goyernment may not be subjeeted to a suit for its recovery, it 
clearly owes a highly moral and meritorious obligation to the loser In the 
nature of a responsibillty for the act of misconduct of Its agent, and one 
which the national congress might regard as suffleient to move It to a private 
act for his relief." 93 Fed. 719. 

Moreover, if there was a technical error in stating the name of 
the plaintiiï, this court would not reverse the case for that reason, 
but would direct the substitution of the name of the proper plain- 
tiff. McDonald v. Nebraska (at présent term) 101 Fed. 171, and cases 
cited. 

The judgment of the circuit court is afflrmed. 



CHICAGO G. W. EY. CO. v. FIRST METHODIST EPISCOPAL CHURCH 
OF LEAVENWOKTH CITY, KAN. 

(Circuit Court of Appeals, Bighth Circuit May 2, 1900.) 

No. 1 258. 

1. ApPEAL — FOBMAIi BbROB AS TO PARTIES— AmENDMKNT. 

The fact alone that an action was brought in the name of the wrong 
party as plaintifC is not ground for reversai, but the appellate court wlU 
direct the substitution of the proper party. 

8. Pkivatk Ndisanoe— Use op Street bt Railroads— Législative Authob- 

ITY. 

Neither by législative enactment nor by ordinance of a city can the 
use of a public street be granted to a private corporation for uses which 
constitute a private nuisance, and resuit in spécial injury to the owners 
of property abuttlng on the street, except upon making compensation for 
such injury. 

8. Railroads— Grant of Right to Use Street— Construction. 

A grant to a railroad company of the right to "operate and maintain a 
railroad" on a public street does not carry by Implication the rlght to erect 
and maintain a water tank in the street. 

4. Pbivate Nuisance— Use dp Property ht Railboad Company. 

A railroad company bas no more rlght than an individual to so use Its 
property as to unreasonably interfère with the peaceable and comfortable 
enjoyment by others of their property, or to cause spécial Injury to particu- 
lar property, without making compensation for tne Injury. 

6. Samb — Location op Railroad Station Adjacent to Church— Liability 
FOR Damages, 

The érection by a railroad company of a water hydrant in a street im- 
mediately opposite the center of a ehurch, and only 35 feet distant, and of 
a station on property on the opposite side of the street, so that the noises 
and odors and the dust and smoke incident to the stopping and starting 
of trains at both station and hydrant interfère with services in the ehurch, 
and render the building unflt for the uses for which It was built, consti- 
tutes a private nuisance, which amounts, in légal effect, to a taking of the 
ehurch property to the extent of the injury done thereto, for which the 
company may be required to make compensation; and it is no défense to 
an action for the recovery of such compensation that the structures built 
by the company are necessary for the opération of Its road, or that Us 
trains are operated In a careful and proper manner. 
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In Errbr to Ihe Circuit Court of the United States for the District 
of Kansas. 

The FJrst Methodist Episcopal Church of Leavenworth, Kàn., Is a religlous 
corporation Incorporated by spécial act of the législature of the territory of 
Kansas, February 21, 1860, under the name of the First Methodist Episcopal 
Church, Leavenworth City, Kansas; the act of incorporation declaring "that 
said corporation by that name shall be capable of making contracts, of suing 
and being sued, of pleadlng and being Impleaded in ail matters whatsoever 
in ail courts of law and eqiiity," and generally it was endowed with ail the 
corporate powers commonly conferred on rellgious corporations. Shortly after 
its incorporation, it acquired the tltle ta three lots situated on the north- 
west corner of Fitth and Choctaw streeljs, in the central part of the city of 
Leavenworth, and erected thereon a cbinmodlous and valuable chiirch building, 
which has been nsed eontinuously from that time to the présent as a house 
of public worshlp and rellgious exercises by the members of the church, and 
ail others who chose to attend the religions exercises held there. The serv- 
ices, including a Sunday school, were numerously attended, and were held 
on the Lord's day, and as freguently on other days as Is common with Chris- 
tian churches. The location was a désirable one for a house of worship, the 
surroundings pleasant and agreeable, and the air In and abput the church 
pure, wholesbme, and uncontaminated. Thèse were the conditions surround- 
ing the plaintlff's church building when, In the month of September, 1895, 
the défendant established a passenger station on the southwest corner of Flfth 
and Choctaw streets, about 60 feet frofift the church building, and erected a 
rallroad water hydrant for the purpose of supplylng its engines with water, 
in the center of Choctaw street, abont'35 feet from the center of the south 
wall of the church. The complaint allèges, in substance, that by reason of 
the érection and use of thèse structures by the défendant the plalntifif's church 
building has been rendered of little or no value as a place of w'orship and 
religions exercises; that the ringing of bells, the sounding of whistles, the 
blowing off of steam, and the loud pufflng of the defendant'B locomotive en- 
gines, combined with the smoke, cinders, soot, dust, and foui, noxious, and 
offensive odors emitted from its engines, and which enter the church, and 
the noise and rattle of its trains as a resuit of stopping them at its station 
and at the water hydrant for the engines to take water, and starting them 
again, are such as constantly disturb religlous exercises in the church, and 
often compel thelr cessation for some time; that the smoke, grime, and 
cinders from the engines which enter the church soll and damage its Interior 
and furniture and the garments of the worshippers; that the odors, noise, 
smoke, and cinders emitted from the defendant's engines rehder the church 
so nneomfortable and undesirable as a place of worship that it has resulted 
in driving away and dimlnishing the attendance at church anà the Sunday 
school, and greatly diminlshing the incomè and revenues of thé church, and 
rendered it practically valueless for church purposes, or for any other use. 
The answer of the défendant was a gênerai déniai, and also avers "that ail 
that has been done by the défendant in the matter of running and operating 
its trains along and over Choctaw street in Leavenworth city, and past the 
premises alleged to belonfe to the plaintiff, Including the stopping of trains 
at its passenger dépôt on Pifth and Choctaw streets, has been done accord- 
ing to law, and under and by virtue of ordlnances of the city of Leavenworth, 
duly passed, approved, and publlshed"; and it was averred that other rail- 
roads ran thelr trains past the plaintlff's church, and that by reason thereof 
and by reason of the changed conditions in that part of the city, which were 
fully set forth, the plaintifif's property had become valueless for church pur- 
poses. The plaintiff flled a reply denying the allégations of the answer. There 
was a jury trial, and a verdict and judgment for the plaintiff, and the défend- 
ant sued out thia writ of error. 

Frank Hagerman (Daniel W. Lawler, John H. Atwood, and Willard 
P. Hall, on the btief), for plaintiS in error. 
William Dilï (D. Kelso, on the brie^, for défendant in error. 
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Before CALDWELL, SANBOEN, and. THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The first contention of the plaintifE in error is that the action should 
hâve been brought in the name of the trustées of the church, and 
not in its corporate name. This contention is founded on section 3, 
art. 12, of the constitution of the state of Kansas, which provides: 
"The title to ail property of religious corporations shall vest in trus- 
tées, whose élection shall be by the merabers of such corporations." 
But by express provision of the spécial act of incorporation the cor- 
poration is authorized to sue on ail causes of action in its corporate 
name. Moreover, if the contention of the plaintiff in error was v/ell 
founded, no benefit would accrue to it, and no harni come to the plain- 
tiff, on account of the mistake in the name of the plaintiff, but this 
court would merely direct the substitution of the trustées of the church 
as plaintiffs in the action. McDonald v. Nebraska (decided présent 
term; C. C. A.) 101 Fed. 171; Howard v. U. S. (decided présent term; 
0. 0. A.) 102 Fed. 77. It is not common that two cases occur so ex- 
actly alike as the case at bar and the case of Baltimore & P. lî. 
Co. V. Fifth Baptist Church, 108 U. S. 317, 2 Sup. Ot. 719, 27 L. Ed. 
739. That was an action brought by the Fifth Baptist Church of 
Washington City against the railroad company to reco-ver damages 
resulting to the church building by reason of the érection and main- 
tenance by the railroad company of an engine house and machine shop 
on a parcel of land adjoining that on which the church stood. The 
pétition in this case was evidently modeled after the complaint in that 
case, and is the same in substance and légal effect. The alleged source 
of damage to the church building is the same in both cases, namely, 
the ringing of bells, sounding of whistles, and other noises, which 
interrupted religious service, and the smoke, cinders, and dust thrown 
off by the engines, which entered the church, damaging its interior 
and furniture, and soiling the garments of the congrégation, and the 
disagreeable and offensive odors proceeding from the engines, which 
found their way into the church. The facts and the évidence in 
the two cases are, in substance and légal effect, the same, and the 
entire charge of the court was taken almost literally from the opinion 
of the suprême court in that case. In view of thèse facts, it would 
be a work of supererogation for this court to enter upon a discussion 
of questions fuUy considered and decided by the suprême court in that 
case, and which are conclusive of the case at bar. The only distin- 
gulshing feature in the two cases is one that weakens, rather than 
strengthens, the case of the plaintiff in error. In that case the rights 
of the railroad company under its charter and the act of congress 
were in terms more extensive than are the rights of the défendant 
in this case. In that case the railroad company had authority con- 
ferred upon it by an act of congress "to exercise the same powers, 
rights, and privilèges in the construction of a road in the District of 
Columbia * • • which it could exercise under its charter in the 
construction of a road in Maryland"; and "by ite charter it was em- 
powered to make and construct in that state ail works whatevec 
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which might 'be necessary and expédient' in order to the proper ctm- 
pletion and maintenance of the road." Based on this grant of power, 
the défendant in that case requested the court to instruct the jury: 
That "the company possessed the right to sélect the location In question, 
and to construct, maintain, and use upon It such engine house and other worlis 
as were necessary and expédient for the construction, maintenance, and re- 
palr of its road and engines, and to oecupy the premises for that purpose; 
and that, if the jury found that the inconveniences complained of were no 
more nor gréa ter than the natural or probable resuit of maintaining such en- 
gine house and repair shop, or found that in the occupation and use of the 
property and management of its business the company exercised such rea- 
sonable care as a person of ordinary prudence and caution would exercise 
under the circumstances, it was not liable for any damages." 

The court refused to give this instruction and the suprême court af- 
firmed the ruling, saying: 

"Plainly, the engine house and repair shop, as they were used by the rail- 
road company, were a nuisance in every sensé of the term. They interfered 
with the enjoyment of property which was acquired by the plaintiff long be- 
fore they were built, and was held as a place for religions exercises, for 
prayer and worship; and they disturbed and annoyed the congrégation and 
Sunday school which assembled there on the Sabbath and on différent even- 
Ings of the weeli. That is a nuisance which annoys and disturbs one in the 
possession of his property, rendering its ordinary use or occupation physieally 
uneomfortable to him. For such annoyance and discomfort the courts of 
law will afford redress by giving damages against the wrongdoer, and, when 
the cause of the annoyance and discomfort Is eontinuous, courts of equity 
will interfère, and restrain the nuisance. Crump v. Lambert, L. R. 3 Eq. 40i* 
The right of the plaintiff to reeover for the annoyance and discomfort to Its 
members in the use of its property, and the liability of the défendant to re- 
spond in damages for causing them, are not affected by their corporate ehar- 
aeter. Private corporations are but associations of individuals united for 
some common purpose, and permitted by the law to use a common name, 
and to change Its members without a dissolution of the association. What- 
ever interfères with the comfortable use of their property for the purposes 
of their formation is as much the subjeet of complaint as though the mem- 
bers were united by some other than a corporate tie. Hère the plaintiff, 
the Pifth Baptist Church, was incorporated that It might hold and use an 
édifice, erected by it, as a place of publie worship for its members and those 
of similar falth meeting with them. Whatever prevents the comfortable use 
of the property for that purpose by the members of the corporation, or those 
who, by its permission, unité with them In the church, is a disturbance and 
annoyance, as much so as if access by them to the church was impeded, and 
rendered inconvénient and difBcult. The purpose of the organization is thus 
thwarted. It is sufflcient to maintain the action to show that the building 
of the plaintiff was thus rendered less valuable for the purposes to which 
it was devoted. The liability of the défendant for the annoyance and dis- 
comfort caused is the same, also, as that of Individuals for a similar wrong. 
The doctrine which formerly was sometimes asserted, that an action will not 
lie against a corporation for a tort, is exploded. The same rule, in that re- 
spect, now applles to corporations as to individuals. They are equally re- 
sponsible for injuries done in the course of their business by their servants. 
This is so well settled as not to require the citation of any autborities in its 
support. It Is no answer to the action of the plaintiff that the railroad com- 
pany was authorized by act of congress to bring its track within the limits 
of the City of Washington, and to construct such works as were necessary 
and expédient for the completion and maintenance of its road, and that the 
engine house and repaîr shop in question were thus necessary and expédient; 
that they are skillfuUy constructed; that the chimneys of the engine house 
are higher than required by the building régulations of the city; and that 
as little smolîe and noise are caused as the nature of the business in them 
will permit In the flrst place, the authority of the company to construct 
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such Works as It might deem necessary and expédient for the completion and 
maintenance of its road did not authorize it to place them wherever it might 
thinis proper in the city, wlthout référence to the property and rights of 
others. As well might it be contended that the act permitted it to place them 
immediately in front of the présidents house, or of the Capitol, or in the most 
densely populated locality. Indeed, the corporation does not assert a right 
to place its worlis upon property it may acquire anywhere in the city. What- 
ever the extent of the authority eonferred, it was accompanied with this 
implied qualification: that the works should not he so placed as by their use 
to unreasonably interfère with and disturb the peaceful and comfortable en- 
joyment of others in their property. Grants of privilèges or powers to cor- 
porate bodies, like those in question, confer no license to use them in dis- 
regard of the private rights of others, and with immunity for their invasion. 
The great principle of the common law, which is equally the teaching of 
Christian morality, so to use one's property as not to injure others, forbids 
any other application or use of the rights and powers eonferred. Undoubtedly, 
a rallway over the public highways of the District, including the streets of 
the city of Washington, may be authorized by congress, and if, when used 
with reasonable care, it produces only that incidental inconvenience which 
unavoidably follows the additional occupation of the streets by its cars, with 
the noises and disturbances necessarily attending their use, no one can com- 
plain that he is incommoded. Whatever consequential annoyance may neces- 
sarily foUow from the running of cars on the road with reasonable care is 
damnum absque injuria. The private Inconvenience in sueh case must be 
suft'ered for the public accommodation." 

The défendant in the case at bar neither alleged in its answer nor 
proved on the trial that it had authority from the city of Leaven- 
worth, or from any other source, to locate ite station where it did, 
or its water hydrant in Choctaw street, or elsewhere in the city. Ail 
that is disclosed on the subject 6t the right of the défendant to operate 
its trains in the city at ail is contained in this statement found in 
the record: 

"The défendant ofCered In évidence Its contract with the terminal railway, 
which gives it the right to carry on its business over the traeks of the terminai 
rallway, and the ordinance of Leavenworth granting the right to the terminal 
railway and Its assigna to operate and maintain the railroad upon Choctaw 
Street." 

It -will be observed that, according to this statement, the ordinance 
did not purport ta do more than to graut to the defendant's assignor 
or lessor the right "to operate and maintain the railroad upon Choc- 
taw Street." The right to erect and maintain stations and water 
tanks or hydrants on or in the street is not granted, unless it is to be 
implied from the grant to operate and maintain a railroad upon the 
street; but certainly no such implication arises as to the water hydrant 
erected in the street from the mère license "to operate and maintain 
the railroad" on the street. A witness testifled that "the disturb- 
ance to the church came from the trains which were using the water 
station." TMs nuisance was intensifled by the circumstance that 
going in one direction from the water hydrant was a steep grade, and, 
in order to start the trains, that stopped to take water, up that 
grade, the pufflng of the engines was louder and continued longer, and 
the volume of smoke and cinders given off much greater, than in start- 
ing a train on a level grade, and greater still than that resulting from 
keeping a moving train in motion. This stopping and starting trains 
at the hydrant in the middle of the street opposite the center of the 
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church constituted a private nuisance of a very aggravated character, 
for which the law will aiïord relief to the extent of the damages sus- 
tained. Whatever the fact may be, no complaint is made in the péti- 
tion in this case on account of the mère movement of trains over the 
defendant's track in the street. It is the conséquences flowing from 
the use of the street and its traclc for other purposes than merely 
moving its trains that is complained of. The gravamen of the com- 
plaint against the défendant, as etated in the pétition, is: 

"That, by reason of the close proximity of the said dépôt and watering 
station to the property of said plaintiff, many trains and engines stop im- 
mediately imder and within a few feet of the Windows and doors on the south 
side of plalntifE's church building on the Sabbath day and other days during 
the hours when religious services are being held in said church and while the 
Sabbath school is being held thereln, and the said defendant's trains and en- 
gines make loud and Incessant noises during said services by blowing off steam 
from said engines, ringing the bells of said engines, blowing the whistles 
thereof, backlng and jamming together the cars of said trains In getting the 
engines in position for said dépôt, and to take water from said watering sta- 
tion, and by the pufflng of said engines, the blowing of the whistles thereof, 
and the rattle and noise of said- engines and trains running over the tracks 
of said roads and the action of the pumps on said engines; ail to the discom- 
fort and annoyance and damage of said plaintiff, as hereinafter more spe- 
cifically set eut and alleged." 

Granting, therefore, that the défendant had a right to run its trains 
over the track on Choctaw street, and that it was not liable for any 
damages unavoidably resulting therefrom, this concession falls far 
short of supporting the défense in this action. It did more than 
run its trains over its track. It erected a station, at which its pas- 
senger trains stopped, and a water hydrant in the middle of the street, 
under the very Windows of the church, at which ail its trains, freight 
and passenger, stopped to take water. It must be accepted as settled 
in the jurisprudence of this country that neither by législative en- 
actment nor by ordinance of the city can the use of a public street 
be granted to a private corporation for uses which constitute a pri- 
vate nuisance, and resuit in spécial injury to the abutting owners of 
property on the street, except upon making compensation for euch 
injury. The érection, maintenance, and use of a station on, and a 
water hydrant in, Choctaw street in such close proximity to the 
plaintiff's church, which had the effect to envelope the church in 
smoke, and fill the édifice with offensive odors, and introduce into 
it more or less smoke and cinders, constituted a private nuisance for 
which the law will afford redress. It was not compétent for the 
city to make a grant to the railroad company which would exempt 
it from liability to the abutting owner for maintaining such a private 
nuisance. But the city made no such grant, either expressly or by 
implication. 

The rule that no one will be heard to complain of the proper ex- 
ercise of a lawful authority cannot be invoked to shield the de- 
fendant in this case. The railroad company had no authority to 
erect its water hydrant where it did, and, conceding that it had a 
right to operate its trains over the track on Choctaw street, and as- 
suming, but not deciding, that it had the right to erect and use a 
passenger station on the street, yet if, in the use of its station, the 
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smoke, cinders, and smells from its engines which stopped there 
constituted a private nuisance, and resulted in spécial damages to 
the adjoining church property, the company is liable. Conceding 
that tlie noise, vibrations, and inconveniences and annoyanees which 
are unavoidable in the lawful running of trains over a railroad tracli, 
and wtiich are common to tlie whole public and to ail the abutting 
owners of property on the street, are not actionable injuries, the 
plaintiiï's right of action is not affected thereby. The smoke, cin- 
ders, and ofïensive smells, and loud and protracted noises which 
constitute the nuisance to the plaintifE are not the usual and un- 
avoidable resuit of the mère opération of the defendant's trains over 
its track laid in the street, but they resuit from other uses by the 
défendant of the street and its track in the immédiate vicinity of the 
plaintiff's property, which do not affect in a like injurions manner 
the public generally, or other abutting owners of property on the 
street. The smoke, cinders, offensive smells, and loud and protract- 
ed noises which are a nuisance to the plaintiff are not the conse- 
quential and unavoidable damages due from a lawful running of the 
defendant's trains over its track in the street, but resuit from the 
érection and use by the défendant of its water hydrant and station, 
the one in and the other on the street, in close proximity to the 
plaintiff's church, and which do not aiïect in a like injurious manner 
the public generally, or other property situated elsewhere on Choc- 
taw street. In légal effect, the nuisance resulting from the use made 
of thèse structures by the défendant constitutes a partial taking of 
the plaintiff's property, for which compensation must be made. 
Stevens v. Railroad Co. (Super. N. Y.) 8 N. Y. Supp. 313; Lahr t. Eail- 
road Co., 104 N. Y. 295, 10 N. E. 528; Kane v. Kailroad Co., 125 N. 
Y. 186, 2() N. E. 278, 11 L. R. A. 640; Drucker v. Railway Oo., 106 
N. Y. 157, 12 N. E. 568; Duyckinck v. Railroad Co., 125 N. Y. 710, 
26 N. E. 755; Cogswell v. Railroad Co., 103 N. Y. 10, 8 N. E. 537; 
Pevser v. Railroad Co., 13 Daly, 122; Smith v. Railroad Co. (Com. 
PI.) 18 N. Y. Supp. 132; Bohm v. Railway Co., 129 N. Y. 576, 29 N. 
E. 802, 14 L. Ed. 344. If two private citizens own adjacent lots, 
one of them cannot establish and maintain on his own lot a nuisance 
which bas the effect of depriving his neighbor of any bénéficiai use 
of his lot without making compensation for the injury; and no more 
can a private corporation erect and maintain a nuisance on its own 
premises, or in a public street, which has the effect to deprive an 
adjacent or abutting owner of the bénéficiai use of his property, with- 
out making compensation for the injury. There is no such thing as 
a natural person or a private corporation having a "lawful right" 
to invade the premises of an abutting owner, and appropriate his 
property; and there is no différence in principle between an actual 
physical invasion of one's property and the création and mainte- 
nance of a nuisance which has the effect to deprive him of his béné- 
ficiai use. The abutting owners of property on a public street hâve 
as good right to the free enjoyment of the easements of light and air 
as they hâve of their property itself. Without the free enjoyment 
of thèse easements, they could hâve no bénéficiai use of their prop- 
erty. And it is well settled that fiUing the air with smoke, cinders, 
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and offensive odors materially injures the easements of light and air, 
to the free enjoyment of which the abutting owners of property upon 
a Street hâve a légal right, and constitutes, in légal effect, a taking 
of property. Cases cited supra. The défendant can no more escape 
making compensation for such damages than it could appropriate 
the plaintifPs church to its own use without making compensation 
therefor. The défendant did not claim or show that différent and 
more suitable locations for thèse structures could not be found. It 
was shovs'n that its freight station was two blocks west of the church, 
notwithstanding which it located its water hydrant, where ail its 
trains stopped to take water, in the middle of the street, and within 
35 feet of the church. If it does not désire to make compensation 
for the nuisance thus created, it must remove it. In this connection 
the remarks of the suprême court in Baltimore & P. E. Co. v. Fifth 
Baptist Church, supra, are appropriate: 

"If, as asserted by the défendant, the noise, smoke, and odors, which are 
the cause of the dlscomfort and annoyance to the plaintifC, are no more than 
must necessarily arise from the nature of the business carried on with an en- 
glne house and worlishop as ordlnarily constructed, then the engine house 
and worljshop should be so remodeled and changed In thelr structure as to 
prevent. if that be possible, the nuisance eomplained of ; and, if that be not 
possible, they should be removed to some other place, where, by their use, 
the plaintiff would not be thus annoyed and dlsturbed In the enjoyment of its 
property. There are many places in the clty sufficiently distant from the 
church to avoid ail cause of complaint, and yet sufficiently near the station 
of the Company to answer its purposes. There are many lawful and neces- 
sary occupations which, by the odors they engender, or the noise they create, 
are nuisances when carried on In the heart of a city, — such as the slaughter- 
Ing of cattJe, the training of tallow, the burning of lime, and the lilje. Their 
présence near one's dwelllng house would often render It unfit for habitation. 
It is a wise police régulation, essential to the health and comfort of the in- 
habitants of a city, that they should be carried on outside of its limits. 
Slaughter houses, lime Ijilns, and tallow furnaces are, therefore, generally re- 
moved from the occupied parts of a city, or located beyond its limits. No 
permission given to conduct an occupation within the limits of a city would 
exempt the parties from liability for damages occasioned to others, however 
carefully they might conduct their business. Fish v. Dodge, 4 Denio, 311." 

The judgment of the circuit court is afiûrmed. 



CRUM V. MUEEAY. 

(Circuit Court of Appeals, Elghth Circuit Aprll 16, 1900.) 

No. 1,253. 

Pbincipal and Agent — Coktbaot of Employment — Commissions. 

Under a contract appointing an agent to solicit applications for sharea 
In a corporation, within stated territory, and to collect the monthly dues 
thereon, for the period of three years, for which service the agent is to 
receive 80 per cent, of the first month's dues collected, and 5 per cent, of 
the succeeding months' "dues collected," he cannot recover the stipulated 
commissions on dues which he might hâve collected If the contract had 
been contlnued after the three years, where there is no claim that the con- 
tract bas been renewed, or that the agent Is entitled to hâve it renewed, or 
that he has been lUegally discharged, or any other breach commltted by 
the corporation. 
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In Error to the Circuit Court of the Uuited States for the District of 
Colorado. 

The Granité State Provident Association and 0. B. Crum, the plaintiff in 
error, entered into the following contract: 

"This agreement, made in duplicate this 17th day of Fetiruary, 1892, between 
the Granité State Provident Association of Manchester, New Hampshire, and 
O. B. Crum, of Denver, Colorado, witnesseth: First. That the said Granité 
State Provident Association hereby appoints the said O. B. Crum as its gênerai 
solicitor in and for the states of Colorado, Wyoming, and Utah for the period 
of three years, and authorizes him to solicit applications for shares, and col- 
lect the monthly dues thereon, in said territory, and for said association, as 
hereinafter provided, except that shares shall not be written In TJtah by him 
until the association shall décide to commence business in that territory, and 
shall se empower him in writing. That the said solicitor shall receive in fuU 
pay for such services and for ail expens9s of procuring, coUecting, and remitting 
the monthly dues the following rates of commission: Eighty (80) per cent, of 
the first month's dues coUected, five (5) per cent, of the succeeding months' 
dues coUeeted, $7.50 per share flat for fully-paid stock, one (1) per cent, of ail 
dues coUected after the first month. Second. That said solicitor hereby agrées 
to furnish a good and sufflcient bond, with two sureties, for the sum of 
$2,000.00, for his falthful performance of this contract, and to increase the 
same as his work increases; and that this contract shall not be in force any 
longer than said bonds are made and increased as agreed. Third. A failure or 
neglect to make reports, or to pay over moneys belonging to the association 
according to the conditions of this contract, shall be considered sufflcient rea- 
son on the part of the association for canceling the same at any time without 
notice. Pourth. The solicitor agrées to indemnify and save harmless the 
association from ail damages and expenses of suits growing out of his unau- 
thorized transactions; and, in case the association shall be made a party to 
any such suit, the soliciter shall take upon himself the défense thereof without 
request from the association. Fifth. On joint work secured by the assistance 
of spécial agents the said solicitor shall be entitled to one-half of the rates of 
commission hereinbefore provided for, but no such spécial agent shall assist 
said solicitor in any such work without the consent of said solicitor. Sixth. 
The said solicitor agrées to furnish at least $500,000 of new shares during each 
year of the continuance of this contract. Seventh. The said soliciter shall, 
on the 20th day of each month, remit to said association ail funds belonging 
to it in his possession at that time. Eighth. The said association on its part, 
In addition to the commissions aforesaid, agrées to answer promptly ail com- 
munications from said solicitor relating to the business of said association In 
the above-mentioned territory. Ninth. The said association agrées to assist 
said solicitor in his work by reporting to him its approval or rejection of each 
application for a loan within fifteen (15) days of its réception at the home office, 
but it is understood that said approval need not include the appropriation of 
money at the time of approval. Tenth. The said association agrées at the 
expiration of this contract to renew the same for another period of three (3) 
years, provided ail its conditions hâve been fulfllled by said soliciter. Elev- 
enth. In considération aforesaid, the said solicitor agrées to dévote his time 
and attention to said business of soliciting applications for shares, and coUect- 
ing the dues thereon, and to make reports of each month's business on the 
20th day of the month, with remittances to balance his reports, and that he 
•will not do business for any simUar association se long as he holds this contract, 
and that a failure to carry out this agreement in any particular shaU be con- 
sidered sufflcient reason for aUowing the association to close this appointment 
at any time without notice. Twelfth. Upon discontinuance of this contract 
ail interest of said solicitor hereunder in commissions, dues, renewals, or other- 
wise shall revert to the said association. 

"In witness whereof, we hâve hereunto set our hands and seals In dupli- 
cate this 17tb day of February, 1892. 

"Granité State Provident Association, 

"By H. F. Morse, Secretavy. 
"O. B. Crum. [L. S.]" 
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The parties entered into a second contract on the eth day of January, 1893, 
by which Crum's agency was extended to the state of Kansas. This last eouT 
tract, like the first, expired, by its terms, on the 17th of February, 1895, and 
its ténor and efifect were identical with the first contract so far as relates to the 
question in controversy in this case. On the 18th of March, 189C, Albert L. 
Murray, the défendant in error, was duly appointed receiver of the Granité 
State Provident Association to wind up its affalrs, and as soich receiver brought 
this action against 0. B. Crum, the plalntiff In error, to recover certain moneys 
alleged to be due from him to the Granité State Provident Association. The 
défendant admitted the justice of the plalntiff 's demand, but set up a counter- 
claim for $12,222.57 for commissions which he alleged he was entitled to under 
the contract. The court told the jury: "What I hâve to say to you in this con- 
nection is that Mr. Crum carinot hâve commissions upon moneys which were 
not paid td the company. He is entitled to commissions upon ail moneys re- 
ceived by the company from its shareholders wlthin the territory for which 
he was agent, which was the states of Colorado, Utah, Wyoming, and Kansas, I 
believe. Now If, in the accounts which were put before you, if he Is allowed 
commissions upon ail moneys received from shareholders within hls jurlsdlc- 
tion, those accounts are correct. He cannot clalm, as he did before you on the 
stand, that he is entitled to a commission of flve per cent, upon the uncollected 
amounts of those dues." Exception was taken to so much of this charge as 
told the jury the défendant was not entitled to commissions on dues not col- 
lected, and this Is the only error assigned. 

Henry B. Babb, for plaintiff in error. 
Charles E. Gast, for défendant in error. 

Before OALDWELL, SANBOEN, and THAYEK, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The defendant's daim for commissions dépends on the construction 
of the contract. It will be observed that by the express terms of the 
contract the défendant was to receive "in full pay for such services and 
for ail expenses of procuring, collecting, and remitting the monthly 
dues the" commissions speciiied in the contract. It will be further 
observed that he was to receive thèse commissions on "dues collected" 
only, and that be was employed as agent for three years only, with a 
right of renewal, which seems not to hâve been exercised. Under 
this contract he was to be compensated for his services by the commis- 
sions specifled in the contract on the moneys actually collected by him, 
and, as he admits that he has received thèse commissions for the full 
term of the contract, and for any collections made thereafter, he has 
no further claims for commissions or other compensation. The wit- 
ness on behalf of the plaintiff produced the books of the association, 
and testifled there was due from the défendant for money collected, 
and not remitted, up to January 1, 1896, the sum of |6,852.29; and 
that, in addition to this amount, he was indebted for excess of commis- 
sions retained in the sum of $275.98, and at the conclusion of this 
testimony is the folio wing record entry: 

"For the purpose of the revIew by the court of appeals sought by défendant, 
and for no other purpose, he admits that the foregoing évidence was sufQcient 
to establish his liability to plaintiff on account for the amounts therein men- 
tioned and as stated by the witness." 

It is thus conclusively established by the defendant's admission of 
record that he has been overpaid his commissions on ail moneys col- 
lected by him. He cannot claim commissions on moneys he never 
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collected, but which lie might hâve coUected if he had been retained in 
the service of the company indefinitely. By the explicit terms of the 
conlract, his commissions are made to dépend on liis collection of tlie 
money; and when his agency ceased, and he ceased to coUect the dues, 
his commissions ceased. 

The défendant did not in his answer, nor on the stand as a witness, 
daim that at the expiration of the three years the contract had been 
renewed for another period of three years, or for any other length of 
time, or that he had sought to hâve it renewed, or that under the ternis 
of the contract he was entitled to hâve it renewed; nor did he set up 
or claim an illégal violation thereof by the association. His admis- 
sion of record shows that he was not entitled to a renewal of the con- 
tract, and that, if it had been renewed, the company would hâve had 
the right to cancel it under the clause of the contract which déclares: 

"A failure or neglect to make reports, or to pay over moneys belonging to the 
association according to the conditions of this contract, shall be considered 
sufficient reason on the part of the association for canceling the same at any 
time without notice." 

A différent question would be presented if the company had com- 
mitted a breach of the contract on its part, and discharged the défend- 
ant, without sufficient cause, before the expiration of the term of his 
contract, or had done any other act inconsistent with the duty it owed 
him under the contract; but nothing of the kind is alleged or occurred. 
The défendant continued to serve as agent of the company for the full 
term of the contract, and for some time afterwards, and bas been over- 
paid the stipulated commissions on ail moneys collected by him for 
the whole time during which he acted as agent. The contract and 
facts in this case are totally unlike the contract and facte in the case 
of Newcomb v. Insurance Oo., 19 U. S. App. 669, 10 C. C. A. 288, 62 
Fed. 97; Id. (C. C.) 51 Fed. 725; and the contract and facts in Wells v. 
Association, 39 C. C. A. 476, 99 Fed. 222. The case last cited is an 
extremely instructive one on the contract there in suit, but the con- 
tract in that and the other case cited bears no resemblance to the cou- 
tract hère in suit. Moreover, in the cases cited the plaintiffs relied on 
a breach of the contracts by the insurance companies, who, it was al- 
leged, had illegally deprived the agents of their business and commis- 
sions; but in this case there is no claim that the company committed 
any breach of the terms of the contract, express or implied. jSTo con- 
tract for an agency extending beyond the three years mentioned in the 
agreement is set up, and under that agreement the basis of compensa- 
tion is the commissions specifled on the "dues collected" during the 
continuance of the contract. There is no provision of the agreement, 
express or implied, giving to the défendant any interest in the business 
or the commissions on moneys collected by others after the discon- 
tinuance of his agency ; on the contrary, by the twelf th stipulation of 
the contract it is provided that "upon discontinuance of this contract 
ail interest of said soliciter hereunder in commissions, dues, renewals,. 
or otherwise shall revert to the said association." The judgment of 
the circuit court is afiSrmed. 
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MISSOURI, K. & T. ET. CO. v. ELLIOTT et al. 
(Circuit Coui-t of Appeals, Eighth Circuit. Aprll 9, 1900.) 

No. 1,286. 

1. APPEAIi— KeVIEW — DiSCRBTIONARV OhDEBS. 

An order denying an application for a continuance cannot be revlewed 
on a wrît of errer in the fédéral courts. 

2. Same— Rdling on Challenge to Jukors. 

A flnding of the competency of a juror on a challenge for cause wlU not 
be set aside by a reviewing court unless error is manif est. 
8, Evidence— Rbposal of Party to Pkoducb Books— Competency of Skc- 

ONDART EvrDENCB. 

In an action against a rallroad company, in which it Is eharged wîth 
liability because of the giving by its train dlspatcher of orders for the 
movement of trains which brought tbem in collision, where défendant has 
been notifled to produce the order boolcs, train sheets, and orders concern- 
Ing the movement of such trains, which are in its possession, but out of 
the Jurisdiction of the court, and it refuses or fails to do so, seeondary 
évidence of tieir contents is admissible on behalf of plaintifC. 

4. Samk — Presumptions— Failure to Producb Evidence. 

Seeondary évidence Introduced by a plalntiff of the contents of booka 
In the possession of défendant, relating to a materlal matter, will be pre- 
sumed to be correct, where the défendant, witb full opportunlty after the 
knowledge of such évidence, faila to produce the orlginals. 

6. Same — Competency. 

A scbedule showing the wages pald by a rallroad company to Its traln- 
men, produced by a terminal agent to whom it had been ofHeially furnlshed 
by the company, is compétent évidence against the company to establisU 
the wages earned by a fireman in its service, In an action to recover for hia 
death. 

6. Appeal— EsTOPPEL— Ekroneous Exclosion of Evidence Indîtced by Ap- 

pbllant. 

When a plalntiff ofCers compétent évidence to prove a materlal fact in 
issue, which is erroneously excluded by the court on objection of défend- 
ant, the défendant wlll not be permitted to urge on appeal, as a ground 
for reversai, that the plaintiff failed to prove the fact which such évidence 
would hâve established. 

7. Wrongful Death— Damages— Evidence of Earnings op Dbceased. 

In an action to recover for the death of a railroad flreman, showed to 
hâve been paid on a mileage basis, it is not essentlal that hls indivldual 
earnings should be proved, but the Jury are authorized to take notice of 
the fact that such employés are paid in accordance with the gênerai 
schedule of wages, and of any other facts wlthin the common knowledge 
of intelligent men, and. In the estimation of damages, to exercise their 
good sensé and judgment. ; 

8. Appeal— Harmless Erroh. 

The admission of incompétent évidence of a materlal fact Is an error 
without préjudice, where the fact is proved by other compétent évidence, 
or the party complaining of the error was instrumental in excludlng 
compétent évidence to prove the fact, or where the fact is one of common 
knowledge. 

9. Same— Admission of Evidence— Sufficiency of Objection. 

A gênerai objection to the admission of évidence, which states no ground 
therefor, raises no question which can be considered by an appellate court. 

10. Master and Servant— Fellow Servants— Tiîain Dispatchbrs and Tbain- 

MEN. 

A rallroad train dlspatcher, in Rivlng orders for the movement of trains, 
Is not a fellow servant with the employés operating such trains, but Is per- 
forming a duty of the master, and for the proper and careful performance 
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of which the master Is responsible to its employés who are requlred to 
obey such orders. 

11. Wrongfdl Death— Action for Damages— Statute of Indian Theeitort- 
Mansf. Dig. Ark. § 5225, which gives a right of action for wrongtul 
death, is in force in the Indian Territory, and a right of action thereunder 
is not afifected by the fact that the deeeased was instantaneously killed. 

13. Appeal — Affikmance— Si'ATrTORy Damagks. 

The provision of Mansf. Dig. Ark. § 1311, adopted and in force in the 
Indian Territory, which requires an appellate court, upon the atflrmance 
of a judgment for the payment of money which has been superseded, to 
award against the appellant 10 per cent, damages on the amount super- 
seded, is obligatory upon the United States court of appeals for the Indian 
Territory. 

13. Fellow Servants. 

AU who enter the empioyment of a eommon master to- accomplish a 
common undertaking are prima facie fellow servants. Per Sanborn, Cir- 
cuit Judge, dissenting. 

14. Same— Assomption of the Risk of Neqi^igence op Superior Setîvants. 

The danger from the négligence of superior servants, who are engaged 
In the common empioyment, in giving the orders and directions which 
their subordinates must obey, is one of the common dangers of the serv- 
ice, which ail servants assume when they enter the common empioyment. 
Per Sanborn, Circuit Judge, dissenting. 

16. Same— Superior Rank does not Apfect the Relation. 

Neither the fact that one servant !s superior in rank or higher in 
grade than others in the eommon empioyment, nor the fact that his 
duty is to discharge and direct their movements, whlle their duty is to 
obey his orders, will abrogate or affect their relation as fellow servants. 
Per Sanborn, Circuit Judge, dissenting. 

16. Same— Test dp Relation is Duty Discharged. 

It is the nature of the duty which a servant is performing, and not 
his rank or authority, that détermines the question whether he is a fellow 
servant or a vice principal If he is discharging one of the absolute 
duties of the master, the duty of seleeting co-employés, the duty of con- 
structing and maintaining the railroad and its equipment, and perhaps the 
duty of establishing reasonable rules for its opération, he is a vice princi- 
pal. But if he is not engaged in the discharge of one of thèse duties, and 
Is merely employed in the opération of a railroad properly constructed, 
repaired, and equipped, in a position inferior to that of the superin- 
tendent of the operating department, he is a fellow servant with ail, ex- 
cept the superlntendent, and Is not a vice principal. Per Sanborn, Circuit 
Judge, dissenting. 

17. Train Dispatcheu is Fellow Servant. 

A train dispatcher of one of several divisions of a great railroad Sys- 
tem, who Is engaged, under the superlntendent of the System, in giving 
orders for the movement of trains on that division, is a fellow servant 
of ail his co-employés who are engaged In the operating department of 
the railroad on that division, and the company is not liable for any in- 
jury to one of the servants under him which results from his négli- 
gence in the discharge of this duty, because he and the servants under 
him are the employés of a common master, engaged in the common 
undertaking of operating the railroad. Per Sanborn, Gircnit Judge, dis- 
senting. 

Millsaps v. Rallway Co., 13 South. 696, 69 Miss. 423; Railroad Co. 
V. Hoover, 29 Atl. 994, 79 Md. 253, 25 L. R. A. 710; Blessing v. Rail- 
way Co., 77 Mo. 410; Balley, Pers. Inj. §§ 2061, 2190; Railroad Co. v. 
Baugh, 13 Sup. Ct. 914, 149 TJ. S. 368, 37 L. Ed. 772; Railroad Co. v. 
Peterson, 16 Sup. Ct. 1204, 162 U. S. 346, 40 L. Ed. 944; Railroad Co. v. 
Poirier, 17 Sup. Ct. 741, 167 U. S. 48, 42 L. Ed. 72; Railroad Co. v. 

Oonroy, 20 Sup. Ct. 85, Adv. S. U. S. 85, 44 L. Ed. ; City of Minne- 

apolis V. Lundin, 58 Fed. 525, 7 C. 0. A. 344; Balch v. Haas, 73 Fed. 974, 
20 C. O. A. loi; Rallway Co. v. Waters, 70 Fed. 28, 16 0. 0. A. 609. 

102 F.— 7 
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In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

The Missouri, Kansas & Texas Eallway Company owns and opérâtes a Une 
of railroad extendlng from the state of Missouri, through Kansas and the 
Indian Territory, into the state of Texas. The railway company had a train 
dispatcher at McAlester, In the Indian Territory, for the purpose of ordering 
and directing the movement of Its trains on the division of its road between 
McAlester and Musivogee. in the Indian Territory. On the llth day of June, 
1892, the Company, through its train dispatcher, ordered one of its freight trains 
to move southward over Its traclî between McAlester and Muskogee, and at the 
same time ordered another freight train to move northward over the same 
traclî. Thèse two trains were ordered to move in opposite directions over the 
same part of a single tracli at tlte same tIme, with the resuit that a head-end 
collision of the trains ensued without any fault on the part of the conductor 
or engineer of either train; the collision being due solely to the erroneous 
orders of the train dispatcher. In the wreclî of the trains produced by the 
collision, William H. Elllott, a fireman on one of the trains, vyas klUed. Thls 
action was brought by Lydia J. BUiott, the widow, and Georgia C. Elliott 
and Nannie F. Elliott, the children, of the dead fireman, against the railway 
Company, to reeover damages for hls death. The act of négligence charged 
against the railway company was the issulng by the railway Company of the 
conflicting orders which resulted In the collision and wreck of the trains. 
The answer was a gênerai déniai. There was a trial to a jury, whIch resulted 
In a verdict and judgment for the plaintiffs, whereupon the défendant appealed 
the case to the United States court of appeals In the Indian Territory, whlch 
court afflrmed the judgment of the trial court, and thereupon the défendant 
removed the case by wiit of error Into this court 

Clifford L. Jackson, for plaintifif in error. 

William T. Hutchings, Preston C. West, and Wolfe & Hare, for 
défendants in error. , 

Before CALDWELL, SAISTBOBN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The protests of this court against multiplied and frivolous assign- 
ments of error seem to be of no âvail. There are 103 assignments 
of èrror in this case, of Which not more than 4 or 5 are of sufïicient 
gravity to challenge or justify our attention. It was apparent from 
the inception of this case that, if the railway company was respon- 
sible for the results of the conflicting orders it issued for the move- 
ment of its trains, it had no défense to the merits of this action, and 
that the only question to be litigated was the amount of the plain- 
tifs' damages. It is obvions from an inspection of the record that 
the défendant realized this fact, and, to compensate for the lack of 
merits, resorted to the tactics and methods not unusual in such cases, 
but which it pursued with more zeal and pertinacity and carried to 
greater heights than common. 

On the 27th day of November, 1897, the défendant flled an appli- 
cation for a continuance of the cause, which was overruled, and this 
ruiing of the court is one of the principal errors assigned and in- 
sisted on. Nearly a century ago the suprême court of the tJnited 
States said, "It may be very hard not to grant a new trial or not to 
continue a cause, but in neither case can the party be relieved by a 
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writ of error." Insurance Co. v. Hodgson, 6 Cranch, 206, 218, 3 L. 
Ed. 200. And this rule bas been firmly adhered to from the time it 
was ûrst promnlgated, in Woods v. Young, 4 Cranch, 237, 2 L. Ed. 
607, to the présent day, and is obligatory upon ail the appellate 
courts of the United States. McFaul v. Kamsey, 20 How. 523, 15 
L. Ed. 1010; Davis v. Patrick, 12 U. S. App. 029, 635, 6 C. 0. A. 632, 
57 Fed. 909; Manufacturing Co. v. Hess, 98 Fed. 56, 38 C. C. A. 647; 
Drexel v. True, 36 U. S. App. 611, 20 G. C. A. 265, 74 Fed. 12; Elec- 
tric Co. V. Dick, 8 U. S. App. 99, 3 G. C. A. 149, 52 Fed. 379; Eail- 
way Co. V. Nelson, 2 U. S. App. 213, 1 C. C. A. 688, 50 Fed. 814. 
MoreoTer, the affidavit for a continuance made by the défendants 
counsel did not comply in any respect with the requirements of the 
statute governing such applications, and was, from every point of 
view, whoUy without merit. This clearly appears from the facts 
disclosed by the record, some of which we refèf to hère on account 
of their bearing on other assignments of error to be hereafter con- 
sidered. 

The collision which resulted in the death of the fireman, EUiott, 
occurred on the llth day of June, 1892 ; this suit was begun on the 
9th day of March, 1893; the answer was flled October 9, 1893; the 
défendant applied for and obtained the change of venue from one 
judicial division to another February 1, 1894; and the affldavit for a 
continuance was iiled November 27, 1897. Soon after the com- 
mencement of the action, the plaintiffs, upon due notice to the de- 
fendant, took the dépositions of J. P. Andrews, the conductor, and 0. 
E. Thoman, the locomotive engineer, on the train going south, and of 
John Smythe, the conductor on the train going north, at the time of 
the collision. Engineer Thoman produced, and made it part of his 
déposition, the manifold copy of the train dispatcher's order under 
and in accordance with which he and his conductor were running the 
south-bound train; and Conductor Smythe, having given to one of 
the defendant's employés, on a promise to retum it, which was not 
done, the manifold copy of the train dispatcher's order under and in 
pursuance of which he and his engineer were running the north- 
bound train, testifled to its contents. The plaintiffs also took the 
déposition of John Sullivan, the defendant's train dispatcher at Den- 
ison, Tex., whose division extended from Denison to Muskogee, in 
the Indian Territory; the train dispatcher's office at McAlester hav- 
ing been removed from that place to Denison after the collision. 
Mr. Sullivan testified that he, as chief train dispatcher for the de- 
fendant over the division mentioned, had possession of the train 
sheets and order book of the company kept by the train dispatcher 
in the train dispatcher's office in McAlester at the time of the col- 
lision, and prior to the removal of the office to Denison; and he 
produced a sworn and compared copy of the train dispatcher's order 
to Conductor Smythe, taken from the original order book in his poa 
session. He also testifled to the movements of the coUiding trains, 
as shown by tlie train sheet, up to the stations on either side of the 
point of collision, when there was "no further news of same." Ail 
of thèse witnesses were in the employ of the défendant, in the same 
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oapacity, continuously from the time of the collision down to and at 
the time of the trial. At the taking of thèse dépositions the défend- 
ant appeared by counsel and cross-examined the witnesses, and the 
dépositions were returned to the court, and from the time they were 
taken until the day of trial they were open to the inspection of the 
parties. It appears from the statements in the application for a con- 
tinuance that the company took no steps to prépare for the trial of 
the case until about the Ist of October, 1897, — more than five years 
after the collision, and more than four years after suit was brought. 
It is averred in the aflSdavit that about the Ist of October, 1897, the 
defendant's counsel notifled the claim department of the défendant 
company to find eut and report ail about the family of W. H. Elliott, 
to the end that it might be known whether the plaintiflfs were the 
only proper parties entitled to sue, and the afadavit further stated 
"that said Mrs. Lydra J. Elliott claimed that she was still unmarried, 
but défendant believes, if it were given full opportunity to investi- 
gate this case, it would be able to show that she bas remarried since 
the death of her husband, William H. Elliott, and is now well pro- 
vided for, and no longer dépendent upon recovering a judgment in 
this case," and that, if further time was given it to investigate the 
facts, the défendant believed it could show that W. H. Elliott was a 
"profligate man," and would not hâve expended on his minor chil- 
dren a "proper portion of hia earnings." Another alleged ground for 
continuance was that the widow had consented in writing to a con- 
tinuance, so far as she was concerned, on account of the death of 
her counsel; but it is nowhere pointed out how this action of the 
widow, which was brought about by the defendant's claim agent, 
operated to hinder or delay défendant in the préparation of its case 
for trial, nor is it pointed out by the spécifie statement of any fact 
wherein the défendant would hâve been any better prepared for trial 
if the widow had never consented to a continuance. The counsel for 
the défendant, who, in his affidavit for a continuance, declared he 
believed he could show, if the case was continued, that the statement 
of Mrs. Elliott that she was still a widow was false, and that she had 
remarried, seems to hâve changed his views of the lady; and he now 
appears deeply solicitons for her rights, and complains that "the 
trial court overruled this application for a continuance, and forced 
the case to trial in the absence of the widow, who was not represent- 
ed either in person or by counsel ; ♦ • • and she had a right to 
be represented, and to hâve an opportunity to secure an attorney to 
take the place of the one who had died." The widow is not hère 
making any such complaint, and the defendant's counsel cannot be 
heard to make it for her. 

Keferring to the conductors and locomotive engineers on the collid- 
ing trains, whose dépositions the plaintiff had taken, the statement is 
made in the affidavit "that, if such reasonable time is given him in 
which to secure the attendance of such last-named witnesses, it will be 
able to show by said witnesses such a state of facts as will require the 
court to hold that the man Barton, whom it is claimed by the plaintiff 
was the train dispatcher, was a fellow servant of said W. H. Elliott." 
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The witnesses hère referred to were still in the employ of the défend- 
ant, and although they resided in Denison, Tex., they were subject to 
the defendant's orders, and could hâve been summoned by telegraph 
and reached Muskogee, the place of trial, over defendant's road, in 
less than half a day, at any time. Indeed, in the face of the aJldavit 
for a continuance on the ground of the absence of thèse witnesses, the 
defendant's attorney, on the same day the aflSdavit was flled, objected 
vehemently (the objections extending over two pages of the record) 
to the plaintiffs reading the déposition of one of thèse witnesses, on 
the ground that "he is a witness who is as often or oftener within 
the jurisdiction of this court than he is ont of it, and he is running on 
the line of the Missouri, Kansas & Texas Railway, between Denison, 
Texas, and Muslcogee, Indian Territory, and could be reached at any 
time with an ordinary subpœna of this court"; and the same conten- 
tion was made with référence to the two other witnesses. No one 
reading the affidavit for a continuance can escape the conclusion that 
whatever diligence was displayed by the défendant was not to prépare 
for the trial of the case, but to manufacture extremely flimsy and 
groundless pretexts for its continuance. 

It is assigned for error that the court overruled the defendant'e 
challenge for cause to three jurors. There are several sufficient an- 
swers to this assignment. It does not appear that thèse jurors stood 
in any relation to the parties that disqualified them from serving as 
jurors in the case, or that they had any actual bias or préjudice for or 
against either party to the suit; and they declared on oath that they 
could try the case impartially, and the court so found. "The finding 
of the trial court upon that issue ought not to be set aside by a re- 
viewing court unless the error is manifest. No less stringent rules 
should be applied by the reviewing court in such a case than those 
which govern in the considération of motions for new trial because the 
verdict is against the évidence." Eeynolds v. U. S., 98 U. S. 145, 156, 
25 L. Ed. 244. For some reason not disclosed by the record before us, 
the names of two of the jurors challenged for cause do not appear in 
the panel of jurors that tried the case, and, as they "did not sit on the 
jury, no harm was done to défendant." Burt v. Panjaud, 99 U. S. 180, 
25 L. Ed. 451. And, while the name of the third juror does appear in 
the panel, it nowhere appears in the record that the défendant exer- 
cised a single one of its peremptory challenges, so that, upon the face 
of the record, the défendant could hâve removed the juror from the 
panel if it desired to do so. But, as there was no valid ground of objec- 
tion to the juror, it is immaterial whether the défendant had or had 
not exercised its right of peremptory challenge. 

It is said the évidence to prove the conflicting orders issued from the 
train dispatcher's office for the movement of thèse trains was incompé- 
tent and insufficient to prove that fact. We hâve heretofore set ont 
the substance of the testimony on this subject. It was not only 
compétent, but abundantly sufiicient. The original order book and 
train sheets were in the defendant's possession, but beyond the juris- 
diction of the trial court. In apt time before the trial, the plaintiffs 
served on the défendant the following notice: 
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"In the United States Court for the Indian Terrltory, Northern Judicial 

Division, Sitting at Muslîogee. 

"Lydia J. Elliott, et al., Plaintiflf, v. Missouri, Kansas & Texas Railway Ce, 

Défendant. No. 2,175. 
"To Missouri, Kansas & Texas Railway Company, Above-Named Défendant: 
You are hereby notlfled to produee at the trial of the above-entitled cause the 
original train dispatcher's books, train sheets, and train orders concerning 
movements of ail trains over the Une of the Missouri, Kansas & Texas Railway 
between Musliogee, Ind. Ter., and South McAlester, Ind. Ter., on the llth day 
of June, 1892, and particularly ail train dispatcher's boolis, train sheets, and 
train orders specially relating to trains Ist 103 and 4th 58, alleged in the 
complaint to hâve met with a collision- between South Canadian and Reams on 
said llth day of June, 1892. Given this 24th day of Sept., A. D. 1897. 

"Lydia J. Elliott, 

"By Hutchings & West, Attys. 
"Service of the above notice accepted this 24th day of Sept., A. D. 1897. 

"ClifCord L. Jackson, Atty. for Deft." 

The défendant having thèse records in its possession, and being able 
to produce them, but refugiiig to do so after due notice, the plaintiffs 
had a right to introduce secondary évidence of their contents. 1 
Greenl. Ev. § 560. The operators at the stations where the train dis- 
patcher's orders were delivered to the conductors and locomotive engi- 
neers of trains retain one of the manifold copies of ail orders delivered, 
and it is highly probable the company had possession of the retained 
copy of the manifold orders iœued to the conductors and engineers on 
thèse trains; but, whether it had thèse copies or not, it did hâve what 
was more important, — the original order book containing them, and 
the original train sheets showing the movements of the trains until 
they departed f rom the stations betvfeen which they were wrecked 
by the head-end collision and were heard of no more. Moreover, if 
there was any doubt or uncertainty as to the absolute correctness of 
the évidence relating to the orders of the train dispatcher and the train 
sheet, the défendant had it in its power to show that fact by the pro- 
duction of the originals. It had had notice for years, by the dépositions 
on file, just what the plaintiffs' évidence on the subject would be. It 
is a well-settled rule that when the évidence tends to prove a material 
fact which imposes a llability on a party, and he has it in his power to 
produce évidence which from its very nature must overthrow the case 
made against him, if it is not founded on fact, and he refuses to pro- 
duce such évidence, the presumption arises that the évidence, if pro- 
duced, would operate to his préjudice, and support the case of his ad- 
versary. "It is certainly a maxim," said Lord Mansfield, "that ail 
évidence is to be weighed according to the proof which it was in the 
power of one side to hâve produced, and in the power of the other side 
to hâve contradicted." Blatch v. Archer, Cowp. 63, 65. It is said by 
Mr. Starkie in his work on Evidence (volume 1, page 54) : 

"The conduct of the party In omitting to produce that évidence in elucidation 
of the subject-matter In dispute which is wlthin his power, and which rests 
peculiarly within his own knowledge, frequently affords occasion for presump- 
tions against him, since it raises strong suspicion that such évidence, if ad- 
duced, would operate to his préjudice." 

McDonough v. O'Mel, 113 Mass. 92; Kirby v. Tallmadge, 160 U. S. 
379, 383, 16 Sup. Ct. 349, 40 L. Ed. 468; Railway Co. v. Ellis, 10 U. S. 
App. 640, 4 G. C. A. 454, 456, 54 Fed. 481. 
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This ruie is applied in criminal cases. Com. v. Webster, 5 Cush. 
295, 316; People v. McWhorter, 4 Barb. 438. A case cannot well be 
imagined where this rule could bave a more cogent application. The 
conclusion is irrésistible that tbe company's refusai to produce the 
train order book and train sheet, which were in its possession, was be- 
cause they would bave conclusively convicted it of the alleged act of 
négligence. 

It is assigned for error that a witness was allowed to state that the 
deceased fireman told the witness that he earned |40 per month when 
he flrst commenced to work for the défendant company in its switch 
yards, and that after he got to be a fireman bis wages ran from |75 
to $90 per month. There are several sufHcient answers to this assign- 
ment. This question is treated in the brief of the counsel for the 
plaintifl in error as though the compensation of a fireman on a locomo- 
tive engine was regulated by an independent personal contract be- 
tween each individual fireman and the railroad company, the contents 
of wbich were unknown to any one else. But it bas corne to be com- 
mon knowledge that the compensation, hours of labor, etc., of firemen 
is fixed and regulated by contract between the railway company and 
the ofÉicers of the labor union known as the "Brotherhood of Locomo- 
tive Firemen," who contract for and on behalf of ail firemen in the 
service of the company. The wage schedule is uniform for ail firemen in 
the service, and is based on the number of miles run by the engine on 
which the fireman is serving, and is uniform, or substantially so, on 
ail of the railroads in the West and South. The distance between 
train terminais to and from which train crews run is commonly about 
150 miles, except in mountainous régions, and the average compen- 
sation of the firemen under the uniform wage schedule is from |75 
to |90 per month. When the service is on the largest engines, or 
when extra hours are served, the compensation is slightly increased. 
Ail this is common knowledge, and, as we shall see, was also proven in 
this case. 

The plaintiffs offered in évidence the "schedule showing the rate 
of wages to ail classes" of the company's employés. This schedule 
was in the possession of Mr. E. M. Morton, the freight and ticket 
agent of the company at Muskogee, one of the terminal points of the 
Ghoctaw Division of the company's road, who testifled that it was 
issued by the gênerai manager of the company, and that it was fur- 
nished ail terminal agents who had charge of yards, or anything of 
that kind; that a tenninal was a point where train crews run from 
and to ; and that Muskogee and Denison were the terminal points of 
the Choctaw Division. The witness was a terminal agent, and, as 
such, had been officially furnished with, and had possession of, this 
officiai schedule of wages paid employés. But the défendant ob- 
jected to its introduction, and the court sustained the objection. 
This schedule of wages was clearly compétent for the purpose of 
showing the wages the company paid the firemen in its employ. 
The rule is well settled that when the plaintiff olïers and is ready 
to produce compétent évidence to prove a material fact in issue, and 
the court erroneously rejects it on the objection of the défendant, 
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the défendant will not afterwards be heard to say tliat the plaintiff 
failed to prove the fact whicli the rejected évidence would hâve es- 
tablished. The défendant will not be allowed to take advantage of 
his own wrong, or the errors of the court induced on his o-wn mo- 
tion, and compel the plaintif!: to suffer the conséquences. To allow 
him to do so would be a travesty on justice. It would encourage un- 
founded, groundless, and captions objections to évidence, and reward 
sharp practice and chicanery. The law of estoppel may be success- 
fully invoked to prevent such results. Bigelow, Estop. (5th Ed.) 
720; Thompson v. McKay, 41 Oal. 221; Jobbins v. Gray, 34 111. App. 
208, 218, 219; Insurance Co. v. O'Connell, 34 III. App. 357, 362; El- 
liott, App. Proc. (1892) § 630; Railway Co. v. Harris, 27 U. S. App. 
450, 457, 12 G. C. A. 598, 63 Fed. 800. Moreover, there was com- 
pétent évidence to show about what the earnings of a fireman were 
on the company's road, if it was material to prove the fact. Elliott 
was a fireman on the Choctaw Division, of which Muskogee and 
Denison were the terminal points. The question was asked Mr. Mor- 
ton, how far it was from Muskogee to Denison, but the question was 
either not answered, or, if answered, the answer is not contained in 
the record before us; but that is quite immaterial, as the distance 
between the two cities is a matter of common knowledge, of which 
the jury and the court could take notice. There was not a man in 
Muskogee, on or off the jury, who did not know the distance from 
that place to Denison, Tex., the terminal points on the Choctaw 
Division of the company's road, indépendant of the company's folder 
which shows it to be 157 miles. Insurance Co. v. Eobison, 19 U. 
S. App. 266, 7 C. C. A, 444, 470, 58 Fed. 723. It was proven that flre- 
men on the company's road were paid 2^ cents per mile on the small 
engines, and "on the large engines a little more than that," and that 
they were paid at the same rate for extra runs. Allowing for the 
usual runs on freight trains on a division like this, and not counting 
any extra runs, or work on large engines, would give a fireman an 
average monthly compensation of |75 to |90. This is known to ail 
railroad men, and to ail men of common intelligence living in the 
vicinity of railroads. The case of Eailway Go. v. Needham, 10 U. 
S. App. 339, 349, 3 C. C. A. 129, 52 Fed. 371, was an action by the 
heirs of one who was killed while in the service of the railway Com- 
pany as a fireman; and the court, speaking by Judge Sanborn, said, 
"He was a fireman earning |75 or |80 a month;" and it was also said, 
"In the measure of damages in such an action as this, the constant 
factor is the practical knowledge, varied expérience, and sound judg- 
ment of twelve men, and to thèse very much must be left;" and, 
speaking of the assessment of damages by the jury, it was further 
said, "Indeed, if, after considering ail of the évidence, they found 
difQculty in arriving at a conclusion by mathematical calculations 
based on any method of investment, they would be authorized to esti- 
mate the loss according to their own good sensé and judgment." As- 
suming the witness' statement as to what the deceased fireman told 
him what wages he was getting as fireman was not compétent, it 
was merely cumulative évidence of a fact abundantly proved by com- 
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petent évidence, and which, besides, may fairly be said to be a matter 
of common knowledge. 

But another and conclusive answer to the objection of this assign- 
ment of error is that there was no sufficient objection interposed to 
the hearsay évidence at the time it was introduced. After testifying 
that the deceased ôrst commenced to work for the company in the 
switch yard, the record shows the following proceedings took place: 

"Q. What wages did he get at that time? (Which question is objected to 
by the counsel for the défendant, -which objection is overruled by the court, 
to which action of the court in so overruling defendant's objection défendant, 
by its counsel, then and there at the time duly excepted, and still excepts.) A. 
He told me he got $40 a month. (Whereupon counsel for défendant objected 
to the answer to the last question, which objection is overruled by the court, 
to which action of the court in so overruling defendant's objection défendant, 
by its counsel, then and there at the t'me duly excepted, and still excepts.)" 

It will be observed that no ground for the objection is stated. 
The défendant simply "objected," which, for any légal purpose, is 
exactly équivalent to silence. Insurance Co. v. Miller, 19 U. S. App. 
588, 8 C. C. A. 612, 614, 60 Fed. 254; Railway Co. v. Hall, 32 U. S. 
App. 60, 14 C. C. A. 153, 60 Fed. 868; Mining Co. v. Berberich, 36 
C. C. A. 364, 94 Fed. 329. 

The case of District of Columbia v. Woodbury, 136 U. S. 450, 10 
Sup. et. 990, 34 L. Ed. 472, was an action for a personal injury, and 
the court said (page 461, 136 U. S., page 994, 10 Sup. Ct, and page 
476, 34 L. Ed.): 

"At this point of the witness' testimony in chief he was asked 'whetiier the 
book shows that this thing was received on the 29th of November.' The ques- 
tion was objected to, and the objection overruled. The witness answered, 'It 
was.' To this ruling of the court as to the question and answer the défendant 
excepted." 

The suprême court disregarded this gênerai exception, saying 
(page 462, 136 U. S., page 994, 10 Sup. Ct., and page 476, 34 L. Ed.) : 

"In Camden v. Doremus, 3 How. 515, 530, 11 L. Ed. 705, this court declined to 
consider objections made to the admission of évidence which did not state 
the grounds upon which they were made, and did not obviously cover the 
eompetency of such évidence, nor point to some definite and spécifie defect In 
its character. 'We must,' the court said, 'consider objections of this character 
as vague and nugatory, and, if entitled to weight auywhere, certainly as witb- 
out weight before an appellate couri.' To the same efifect are Burton v. 
Driggs, 20 Wall. 126, 133, 22 L. Ed. 299; Patrick v. Graham, 132 V. S. 627, 
629, 10 Sup. Ct. 194, 33 L. Ed. 460. This rule is especiaily applicable in ac- 
tions like the présent one, in which no flxed rule can be prescribed for 
measuring the amount of damages, and in which the resuit must, of necessity, 
dépend upon the good sensé and sound discrétion of the jury, as controUed 
by the spécial clrcumstances of the case." 

And while there were objections interposed to some introductory 
and collatéral questions propounded to the witness upon the ground 
that they called for hearsay, there was no objection at ail interposed 
to the question and answer now. objected to, namely: 

"Q. What did he get after he got to be a flreman? A. He told me his wages 
run from $75 to $90 per month." 

To this question and answer no objection whatever was made. It 
îs always allowable to interpose stringent and rigid rules to set off 
hypercritical and technical objections to the admission of évidence 
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wMch it is extremely improbable had the slighest influence on the 
verdict. In Mining Co. v. Berbericli, supra, this court said: 

"If every sllght defect or slip which a microseopic eye can detect In a 
question or answer or the charge ot the court is to be counted prejudicial 
error, litigation will become interminable over subtle refinements and quibbles 
"which were uot seen or regarded by the judge or jury at the trial, and which 
had no bearing whatever on the décision of the case on its merits. Such an 
administration of the law would be intolérable. 'But there is notiiing,' said 
Judge [now Mr. Justice] Brown, of the suprême court of the United States, 
'which tends to belittle the authorlty of the courts, or to impair the confldeuce 
of the public in the certainty of justice, as much as the habit of reversing 
cases for slight errors in admitting testimony, or trifling slips in the charge. 
* * * Better by far the practlce of the English courts and the fédéral 
suprême court, where every intendment Is made in favor of the action of the 
lower court, and cases are rarely reversed except for errors going to the very 
merits, — errors which usually obviate the necessity of a second trial.' Report 
Am. Bar. Ass'n 1S89, p. - — . Though thèse remarks of the leamed justice 
were not uttered from the bench, they express the rule upon the subject by 
which appellate courts should be guided, and they hâve our approval." 

We reaflirm what was there said, and apply it to this case. The 
admission of incompétent évidence of a material fact is an error 
without préjudice, where the fact is proved by other compétent évi- 
dence (Cooper V. Coates, 21 Wall. 105, 22 L. Ed. 481), or the party 
complaining of the error was instrumentai in excluding compétent 
évidence to prove the fact (see authorities supra), or where the fact 
is one of common knowledge. 

It is assigned as an error that the court refused to instruct the 
jury that the train dispatcher was a fellow servant of theflreman. But 
this was not error. That the train dispatcher is not a fellow serv- 
ant of the trainmen in discharging the duties of the train dispatcher 
for the railroad company is now as firmly settled as any rule of law 
can be by judicial décisions. A railroad track is of no use to its 
owner or the public unless cars are run upon it. The railroad is 
built for that purpose. It is the movement of the trains upon the 
track that constitutes it a railroad. That is the consummation of 
the whole business. Trains will not move of their own volition. 
They hâve to be set in motion and kept moving by orders from some 
source. The conductors and engineers on the différent trains hâve 
no authority over each other. They are required to obey orders for 
the movement of their trains, but can give none. The company it- 
self can alone tell when and how its trains shall be run. That is its 
business, and, in the last analysia, its only business. In the orderly 
and safe conduct of this business, it must make a printèd time-table, 
which is but another name for orders governing and regulating the 
movement of its trains under normal conditions. The making of this 
time-table is a légal duty of the railroad company, and, no matter upon 
whom the company may devolve this duty, the time-table, when made, 
and whether well or ill made, is the work of the railroad company, and 
the company is responsible for its results. It is not the work of 
the man who put it up, no matter what relation he sustains to the 
«ompany. In contemplation of law, it must necessarily emanate 
from the suprême head or authority of the company, without regard 
to the hand used to promulgate or publish it. But printed time- 
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tables alone are not adéquate to meet ail the requirements for the 
speedy, orderly, and safe movements of its trains; and for tliis rea- 
son the company is compelled to hâve recourse to the telegraph, 
through whose agency it makes spécial time-tables to meet the ex- 
igencies and requirements of the business, which are not, and cau- 
not be, provided for in the printed time-table. Of thèse facts, as 
well as of the gênerai duties of the train dispatcher, the courts take 
judicial notice. State v. Indiana & I. S. E. Co., 133 Ind. 77, 81, 82, 
32 N. E. 817, 18 L. R. A. 502; Railway Co. v. Heck, 151 Ind. 292, 312, 
50 N. E. 988; Slater v. Jewett, 85 N. Y. 61, 68. But, whether the 
time-table is gênerai or spécial, in priât or sent by telegraph, it 
émanâtes from the railroad company (from the master), and is a 
duty the performance of which cannot be delegated to any servant 
of the company, of whatever rank, without making that servant the 
aller ego of the company, and the company liable for his négligence 
in the performance of that duty. The aller ego of the company in 
directing the movement of its trains by telegraph is the train dis- 
patcher, and his orders are the orders of the company, and musl be 
obeyed by ail to whom they are addressed. The authority of the 
company in the premises is necessarily suprême, and its order, 
through its train dispatcher, musl be obeyed; otherv?ise, inextrica- 
ble confusion and destruction to life and properly would be the re- 
suit. It is a duty which admils of no divided authority. The train 
dispatcher is suprême in his sphère. No one, not even the directory 
itself , would présume to order the movement of a train, except through 
the train dispatcher, who alone, through his train dispatch book and 
train sheet, can issue an order for the safe movement of a train over 
the track. The law on this subject ia well and succinctly stated in 
the case of Darrigan v. Eailroad Co., 52 Gonn. 285. The court said: 

"It is the dirty of the raJlroad company to prépare a time-tahle and adjust 
the running of its trains so as to avoid collisions. It must also devise some 
suitable and safe method by wliich to run spécial and irregular trains, and 
regular trains when off their regular time. That cannot be done by gên- 
erai rules. Emergeucies will arise which no raies can anticipate and pro- 
vide for, in which the company must act, and act promptly and efflciently. 
In this case the scheme devised was with thèse trains, controlled by one 
who linew the position and movement of every train on the road liable 
to be affeeted by that, — a train dispatcher acting In the name and by 
the authority of the superintendent. Is there not a wide and manifest 
différence between the duty of such ar> agent and a locomotive engineer? ïhe 
duty of the former pertains to management and direction; that of the latter 
to obédience. It is immaterial that thèse men are hired and paid by a eom- 
mon employer, and that their employment is designed to accomplish one com- 
mon, resuit. * * * The train dispatcher, then, in respect to the matter 
of moving the trains, is suprême. The whole power of the corporation, whose 
duty it was to move them safely, was delegated to him. He was the agent 
through whom the corporation attempted to perform its duty. He acted in 
its name, by its authority, and in its stead. The engineer was bound to obey 
his orders. Disobedienee or déviation would hâve been subversive of order 
and discipline, destructive in its conséquences, and just cause for immédiate 
dismissal. * * * Reason, justice, and law require that the company sliall 
be held responsible." 

In Hankins v. Eailroad Co., 142 N. Y. 416, 37 N. E. 466, 25 L. R. 
A. 396, Judge (now Mr. Justice) Peckham, speaking for the court of 
appeals, said: 
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"Nor Is the holding that a train dlspatcher, In the dlapatch of trains, per- 
forma for the master a duty whleh It owea as such, a new departure In tUe 
branch of the law under discussion. While the cases clted belcw do not neces- 
sarily proceed upoD that basls, yet It Is plaln that It was in ail of them re- 
garded as an indisputable proposition, so far as a train dispatcher acted in 
ordering the movement of trains." 

In Railway Co. v. Heck, supra, the suprême court of Indiana, after 
an exhaustive discussion of the question and review of the authori- 
ties, say (page 314, 151 Ind., and page 99*5, 50 N. E.): 

"The contraty Is held to be the law in Mississippi and In Maryland, In a 
qnallfled form, so that we are safe In saying that the overwhelming welght of 
Judicial opinion Is that a train dlspatcher, charged wlth the dutles and clothed 
wlth the powers that thë one now In question was, is not a f ellow servant wlth 
trainmen In the eniploy of the rallroad company, but la a vice principal, for 
whose négligence the company la llable." 

An examination of the cases confirms this statement of the court. 
We cite the cases: Hankins v. Railway Co., 142 N. Y. 416, 37 N. B. 
466, 25 L, R A. 396; Dana v. Railway Co., 92 N. Y. 639; Sheehan v. 
Railway Co., 91 N. Y. 332; Slater v. Jewett, 85 N. Y. 61; Darrigan v. 
Railroad Co., 52 Conn. 285; Lewis v. Seifert, 116 Pa. St. 628, 11 Atl. 
514; Hunn v. Railroad Co., 78 Mich. 513, 44 N. W. 502, 7 L. R. A. 
500; Railroad Co. v. Barry, 58 Ark. 198, 23 S. W. 1097; Railroad Co. 
T. McLallen, 84 111. 109; Smith v. Railway Co., 92 Mo. 359, 4 S. W. 
129; Washbum v. Railroad Co., 3 Head, 638; Railway Co. v. Arispe, 
5 Tex. Civ. App. 611, 23 S. W. 928, 24 S, W. 33; Railway Co. v. Camp, 
31 U. S. App. 213, 229, 13 C. 0. A. 233, 65 Fed. 952; Clyde v. Railroad 
Co. (C. C.) 69 Fed. 673; Railway Co. v. Frost's Adm'x, 44 U. S. App. 
606, 21 C. C. A. 186, 74 Fed. 96S; Railway Co. v. Heck, 151 Ind. 293, 
306-^15, 50 N. E. 988; McKune v. Railroad Co., 66 Cal. 302, 5 Pac. 
482; Phillips v. Railway Co., 64 Wis. 475, 25 N. W. 544; Flannegan 
V. Railway Co., 40 W. Va. 436, 21 S. E. 1028; Railway Co. v. De Ar- 
mond, 86 Tenu. 75, 5 S. W. 600; McKinney, Fel. Serv. (1890) § 143. 

The counsel for the plaintiff in error in their brief cite and rely on 
Eobertson v. Railroad Co., 78 Ind. 77, as establishing a différent doc- 
trine; but that case was expressly overruled by the case of Railway 
Co. V. Heck, 151 Ind. 292, 50 N. E. 988. 

It is said that, as "Elliott suffered inatantaneous death in the col- 
lision in question, any right of action for damages on account of nég- 
ligence on the part of the railway company died with Elliott, and did 
not survive to thèse défendants in error." This contention was put 
at rest by the décision of this court in Coal Co. v. Bevil, 27 U. S. App. 
96, 10 C. C. A. 41, 61 Fed. 757; Broughel v. Téléphone Co. (Conn.) 45 
Atl. 435. 

Exception is taken to the assessment of 10 per cent, damages, upon 
the aflflrmance of the judgment appealed from, by the United States 
court of appeals in the Indian Territory. The Arkansas statute (sec- 
tion 1311, Mansf. Dig.) adopted and in force in that territory, and obli- 
gatory upon the United States court of appeals, provides: 

"Upon the affirmance of a Judgment, order or decree for the payment of 
money, the collection of which, In whole or in part, has been superseded, as 
provided In this chapter, 10 per centum damages on the amount «uperseded 
Bhall be awarded against the appellant." 
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It will be observed that the statute is mandatory, but, if it were 
otherwise, and the damages had been assessed by the court, in the ex- 
ercise of its discrétion, for delay, we should not disturb the order on 
this record. The judgment of the United States court of appeals in 
the Indian Territory and the judgment of the United States court for 
the Northern district of the Indian Territory are affirmed. 

SANBOKN, Circuit Judge (dissenting). The nature and kind of 
service rendered and of control and direction exercised by a train dis- 
patcher on a division of a railroad diiîer in no respect from the nature 
and kind of service rendered and of control and direction exercised 
by a conductor of a train between stations (Railroad Co. v. Conroy, 20 

Sup. et. 85, Adv. S. U. S. 85, 44 L. Ed. ); by the foreman of a gang 

of laborers, engaged in repairing sections of a railroad, who has power 
to hire and discharge the hands who compose the gang, and exclusive 
charge of their direction and management in ail matters connected 
with their employment (Eailroad Co. v. Peterson, 162 U. S. 346, 16 
Sup. et. 843, 40 L. Ed. 944); of an engineer who is regarded as con- 
ductor, and has the direction and control of his engine and flreman 
(Kailroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772); 
of a foreman who has the power to hire and discharge men under him, 
and to direct them when, where, and how to work in the construction 
of a sewer in a city street (City of Minneapolis v. Lundin, 19 U. S. 
App. 245, 58 Fed. 525, 7 C. C. A. 344); of a foreman who has the 
power to hire and discharge the men at work under him, and to control 
and direct their acts in grading a street in a city (Balch v. Haas, 36 
U. S. App. 393, 20 C. C. A. 151, 73 Fed. 974); and of a section fore- 
man who directs and controls the action of the section men who work 
under his charge (Railway Co. v. Waters, 36 U. S. App. 31, 16 O. 0. A. 
609, 70 Fed. 28); and as thèse various superior servants are fellow 
servants with their subordinates, under the décisions cited, so is a 
train dispatcher upon a division of a great railroad, in my opinion. 
There is no différence in the nature of the relation of a train dispatcher 
of a division of a great railroad to the trainmen, whose movements he 
directs, and that of the relation of a conductor to the trainmen on his 
train; of an engineer, who is regarded as conductor, to his flreman; 
of a section boss to the men of his gang; or of a foreman of a force of 
laborers, whose action he has the power to direct and control, to the 
men in his charge. In each case the subordinate servants are required 
to render implicit obédience to their superior. In each case the su- 
perior servant is himself a subordinate, who works under the direction 
of a superintendent or gênerai manager. In each case the superior 
servant and his subordinates are "ail co-workers to the same end," 
regardless of their rank; and in neither case does the superior serv- 
ant discharge any absolute duty of the master, or hâve the entire man- 
agement of ail his business, or of a separate and distinct department 
of his business. In the last analysis, the proposition that the train 
dispatcher is not a fellow servant of his subordinates reets upon noth- 
ing but the superior servant doctrine, — upon nothing but the fact that 
he has the right to give directions for the opération of the trains which 
are moved by his co-workers on the particular division of the railroad 
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upon which they ail happen to be at work. The train dispatcîier of a 
division of a great railroad is not digcharging any absolute duty of the 
master. Those duties are to use reasonable care to employ compé- 
tent servants, to exercise ordinary care to furnish and maintain a rea- 
sonably saf e railroad and equipment, and perhaps to exercise ordinary 
care to adopt and promulgate reasonable written or printed rules for 
the opération of the railroad. The train dispatcher of a division dis- 
charges neither of thèse duties. He does not make rules for the op- 
ération of the road. He and the trainmen on his division operate the 
road in accordance with the rules established by others. He is not 
charged with the duty of selecting other servants. He does not dis- 
charge the master's duty of using ordinary care to furnish or to main- 
tain a reasonably safe railroad and equipment. He is riot engaged in 
his master's duty of furnishing and maintaining the railroad and 
equipment, but in discharging his own duty of assisting his co-workers 
to operate the railroad and equipment which the master furnishes and 
maintains upon the particular division to which he is attached, The 
railroad and equipment constitute the great machine which the mas- 
ter furnishes for his employés to operate. His duty of furnishing and 
maintaining a safe machine extends only to its construction, prépara- 
tion, and repair. It stops at the line of opération. The duty of care- 
ful and safe opération is the duty of the servants to whom he intrusts 
that function. The test of liability for an accident hère is the nature 
of the négligence that caused it. If it was négligence in the construc- 
tion and repair of the great machine, it was the négligence of the mas- 
ter. If it was négligence in the opération of the railroad, — in the run- 
ning of its trains, — it was the négligence of the servant. The fact is 
unquestioned in this case that the négligence which caused the acci- 
dent was not in the construction, préparation, or maintenance of the 
railroad or equipment, but it was the négligence of a servant in the 
opération of that equipment. It was not, theref ore, the négligence of 
the master in the discharge of his duty of construction, préparation, 
or maintenance. Railway Co. v. Needham, 27 U. S. App. 227, 232, 
11 C. G. A. 56, 59, 63 Fed. 107, 110, and cases cited. The train dis- 
patcher in this case therefore was not engaged in the discharge of any 
absolute duty of the master. Nor wSs he intrusted with the entire 
management and supervision of ail the business of this railroad Com- 
pany, or with the entire management and supervision of a distinct 
and separate department of its business. He was nothing but one of 
the subordinates of the superintendent or manager of the railroad 
Company, engaged with ail his co-workers in the operating department 
of the Company in assisting to move its trains. He was under the 
same obligation and duty to obey the directions of the superintendent 
or gênerai manager of the operating department of this railroad that 
the conductors in his division were to obey his orders, and that the 
flremen and engineers were to obey the directions of their conductors. 
Thus, it may be seen that the only basis for the conclusion that this 
train dispatcher wâs not a fellow servant of the trainmen at work oh 
the same division with him is that he was superior to them in rank, 
and that his service, whîle it was that of obédience to his superior, 
the superintendent or manager, was that of control and direction of 
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the traimnen who were moTing the trains on the division he was as- 
sisting them to operate. 

It is true that authorities almost without number can be cited from 
the décisions of the courts in support of the position that an employé 
who bas the direction and control of tbose working with or under 
him is the alter ego of his master, and not the fellow servant of bis 
subordinates, and that the master is liable for his négligence. This 
is what is termed the "superior servant doctrine," and it bas been the 
favorite tbeory of many courts, and at one timereceived the favorable 
considération of the suprême court of the United States. KailwayCo. 
V. Ross, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. Ed. 787. The later dé- 
cisions of that court, however, and of the fédéral courts that fol- 
low its rulings, bave utterly repudiated this doctrine, and bave firm- 
ly established the foUowing rules of law: Ail who enter the em- 
ployment of a common master to accomplish a common undertaking 
are prima facie fellow servants. Tbose to whom the master intrusts 
the entire supervision and control of ail bis business, or of a dis- 
tinct and separate department of a large and diversified business, 
and tbose to whom the master intrusts the discharge of bis absolute 
duties of selecting employés, of furnishing a place for them to work 
and materials for them to work with, and perhaps of making rules 
for the conduct of bis business, are not, while they are discharging 
thèse spécifie duties, the fellow servants of the other employés of 
the common master. But thèse servants, when they are discharging 
other than thèse spécifie duties, and other servants at ail times, are 
the fellow servants of ail others engaged in the common undertak- 
ing for the common master. Neither the fact that one servant is 
superior in rank or higher in grade than others, nor the fact that 
the duty of one is to order and direct the movements of others, while 
the duty of the others is to obey the orders and directions of their 
superior, will abrogate or afifect their relation of fellow servants, or 
constitute the superior a vice principal, unless he is intrusted with 
the entire management of ail his master's business, or of a distinct 
and separate department of a large and diversified business. Every 
servant who enfers the employment of the common master assumes 
the risk of the négligence of his co-workers in the common under- 
taking, whose duty it is to direct his work and to order him when, 
where, and how to do it, just as much as he does that of tbose serv- 
ants whose duty it is to work by bis side and to obey the orders of 
the superior servants. Railroad Co. v. Conroy, 20 Sup. Ct. 85, Adv. 

S. U. S. 83, 44 L. Ed. ; Railroad Co. v. Peterson, 162 U. S. 346, 

16 Sup. Ct. 843, 40 L. Ed. 944; Railroad Co. v. Baugb, 149 U. S. 308, 
13 Sup. Ct. 914, 37 L. Ed. 772; City of Minneapolis v. Lundin, 19 
U. S. App. 245, 7 C. O. A. 344, 58 Fed. 525; Balch v. Haas, 36 U. S. 
App. 393, 20 C. C. A. 151, 73 Fed. 974; Railway Co. v. Waters, 36 
U. S. App. 31, 16 C. C. A. 609, 70 Fed. 28; Millsaps v. Railway Co.. 
69 Miss. 423, 13 South. 696; Railroad Co. v. Hoover, 79 Md. 253, 29 
Atl. 994, 25 L. R. A. 710; Blessing v. Railway Co., 77 Mo. 410; 2 
Bailev, Pers. Inj. §§ 2061, 2190; Railroad Co. v. Poirier, 167 U. S. 
48, 17 Sup. Ct. 741, 42 L. Ed. 72; Oakes v. Mase, 165 U. S. 363, 17 
Sup. Ct. 345, 41 L. Ed. 746; Railroad Co. v. Keegan, 160 U. S. 259, 
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16 Pup. et. 269, 40 L. Ed. 418; Kailroad Co. v. Hambly, 154 U. S. 
549, 14 Sup. Ot. 983, 38 L. Ed. 1009; Eailroad Co. v. Herbert, 116 
U, S. 642, 6 Sup. et. 590, 29 L. Ed. 755; Eandall v. Eailroad Co., 
109 U. S. 478, 3 Sup. Ct. 323, 27 L. Ed. 1003; Farwell v. Eailroad 
Co., 4 Metc. (Mass.) 49; Holden v. KaUroad Co., 129 Mass. 268; Clif- 
ford V. Eailroad Co., 141 Mass. 564, 6 N. E. 751; Sherman v. Eail- 
road Ce, 17 N. Y. 153; Besel v. Eailroad Co., 70 N, Y, 173; De 
Forest v. Jewett, 88 N. Y. 264; Weger v. Eailroad Co., 55 Pa. St 
460; Coal Co. v. Jones, 86 Pa. St. 432. 

Under tbe above rules, which seem to me to be sustained by the 
foregoing authorities, and to be now flrmly established by the later 
décisions of the suprême court, the train dispatcher in this case, 
whose duty it was to direct the movement of trains on one of several 
divisions of this railroad, was, in my opinion, a fellow servant of ail 
his co-workers in the operating department of the plaintiff in error 
below its superintendent or gênerai manager; and for that reason 
the railroad company was not liable for his négligence. The de- 
ceased assumed the risk of that négligence when he entered the em- 
ployment of the common master for the purpose of cai*rying on, in 
conjunction with this train dispatcher, the common undertaking of 
operating the railroad of the plaintiff in error. The trial court re- 
fused to déclare this to be the law, and the court of appeals in the 
Indian Territory sustained that ruling. For this reason it seems to 
me that the judgments below should be reversed. 

Tbe ruling to which référence has been made is not, in my opinion, 
the only error in the trial of this case. There were several errors, — 
notably, the refusai of the trial court to instruct the jury that they 
should not consider the testimony of Broyles, which was mère hear- 
say, in assessing the damages. But the fundamental error has al- 
ready been discussed, and no good purpose would be subserved by 
prolonging this opinion to consider less important mistakes. 



GALVESTON, H. & N. RX. CO. v. HOUSB et al. 

(Circuit Court of Appeals, Fif th Circuit May 15, 1900.) 

No. 900. 

A.PPKATi— iSTBCBSSART PARTIES— PARTIES HaVING KO SuBSTANTIAL InTEREST. 

A railroad companj' which is hopelessiy insolvent. and practieally de- 
funct, and ail of whose property, rights, and franchises hâve been trans- 
ferred to a purchaser at foreclosure sale, is not a necessary party to an 
appeal by such purchaser from a decree distributing the proceeds of the 
sale. 

Samb— Rbpuesentation bt Reckiver. 

Holders of receiver's certificates, among whom the proceeds of a rail- 
road sold under foreclosure hâve been distjributed, are sufflciently repre- 
sented by the receiver on an appeal by another créditer from the de- 
cree making such distribution, and compliance by the appellant with an 
order requiring citation on the appeal to be served on ail the distrlbu- 
tees who had counsel of record, or to whom the receiver was Indebted 
in any considérable sum, is sufficient to sustain the appeal 
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8. Same— Pehsohs not Parties to Recoud. 

Persons wlio may be interested In a decree, but who are not parties 
to the suit, are not necessary parties to an appeal from sucti decree. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

Walter Gresham and D. P. Rowe, for appellant. 

F. C. Billard, J. W. Terry, and T. W. Ford, for appellees. 

Before PAEDEE and SHELBY, Circuit Judges, and MAXEY, Dis- 
trict Judge. 

PAEDEE, Circuit Judge. A motion has been submitted to dis- 
miss this appeal for the following reasons: (1) The appeal was not 
seasonably perfected, because it was allowed by the court on the 
28th day of November, 1899, assignment of errors having been pre- 
viously flled on the 25th day of November, 1899, but appeal bond 
was not approved until the 12th day of December, 1899, and citation 
signed on this same day, which was returnable in 30 days, and the 
record was not filed in this court until January 19, 1900. (2) There 
are a large number of parties whose interests are sought to be af- 
fected by this appeal as to whom no summons or severance has been 
made or sought, who hâve not been cited herein, and upon whom no 
service of citation has been sought, and who hâve not waived such 
service. (3) The Galveston, Laporte & Houston Eailway Company, 
the défendant in the suit, and the mortgagor in the mortgages which 
were foreclosed in the final decree, has not been cited herein, nor is 
it in any way made a party to the appeal bond. 

The main suit was originally commenced by A. J. Tullock against 
the Galveston, Laporte & Houston Eailway Company, and a receiver 
was appointed. Subsequently the Union Trust Company and the 
Continental Trust Company, trustées in two several mortgages grant- 
ed by the Galveston, Laporte & Houston Eailway Company, inter- 
vened in the suit, and flled cross bills seeking the forecUsure of their 
respective mortgages. Thereafter, other parties haviiig intervened 
in the meantime, the court rendered a final decree of foreelosure of 
the two mortgages, and ordered a sale of ail the railroad property to 
satisfy the decree. After some delay and several offerings, a sale 
was effected under this decree to L. J. Smith, who assigned to 
Charles Broadhead, who assigned to the Galveston, Houston & North- 
ern Eailway Company, the appellant herein. The sale was duly con- 
firmed, and by opération of law said Galveston, Houston & Northern 
Eailway Company became the successor of ail the rights, privilèges, 
and franchises of the sold-out company. Pending the proceedings 
of foreelosure and sale, the administration by the receiver was so 
far unfortunate as to resuit in largely increasing the privileged in- 
debtedness resting on the property. The proceeds realized from the 
sale were insufflcient to meet ail the receiver's obligations, much less 
to afford any sum to be applied upon the mortgage indebtedness ; 
whereupon, after a master's report showing ail the obligations and 
indebtedness of the receiver, and upon interventions theretofore and 
thereafter filed, the court proceeded to render a decree for the distri- 
102 F.— 8 
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bution of the proceeds of sale. From this decree this appeal is pros- 
ecuted, 

The record shows that ail the fonnal parties in the case, including 
those who flled pétitions of intervention, are made parties to this 
appeal, except the Galveston, Laporte & Houston Railway Company, 
the original défendant in the main suit; and that ail the distributees 
named in the decree appealed from who had counsel of record, or to 
whom the receiver was indebted in any considérable sum, are made 
parties, in compliance with an order of the circuit court as folio ws : 

"It is further orflered, and for the reasons set forth in the above applica- 
tion, and in accordance with the prayer thereof, citation of said appeal shall 
not be required to be had on, or waiver thereof procured from, any of the 
persons named as the distributees In this sald decree appealed from, except 
such as are represented by counsel or attorney of record In sald cause." 

The record further shows that the citation of appeal has been served 
on, or waiver of citation obtained from, ail the parties to the apiieaJ 
who are or were represented by counsel of record. The irregular- 
ities assigned in the first reason are not insisted upon, the record of 
this court showing that the proper order extending the return day 
was granted and flled. We understand the rule to be, with regard 
to appeals, that ail parties to the record who appear to bave an in- 
terest in the decree appealed from should be made parties to the ap- 
peal. Davis V. Trust Co., 153 U. S. 590, 14 Sup. Ct. 693, 38 L. Ed. 
363. We do not understand that persons who may be interested in 
the decree, yet are not parties to the suit, are necessary parties to 
an appeal. As to the distributees named in the decree who are 
holders of receiver's certificates, or simply creditors of the receiver, 
we are of opinion that, so far as they are not made parties, they are 
represented as to any interests they may hâve in the decree by the 
receiver; and that in respect to such distributees the appellant has 
done ail that could be expected, and much more than absolutely re- 
quired, in giving them full notice of this appeal. It is difiBcult to see 
that the Galveston, Laporte & Houston Railway Company has any 
interest whatever in the présent appeal. Its property has been ail 
sold out; it is insolvent beyond rédemption; it is practically de- 
funct; and as to its rights, privilèges, and franchises has a lawful 
successor, and that successor is the appellant herein. The motion 
to dismiss is overruled. 



In re BEICB. 
(District Court, S. D. lowa. June 19, 1900.) 

JiANKEUPTOT— Opposition to Discitarge— Keeping Bocks of Account. 
To sustain speciflcations In opposition to a bankrupt's application for 
discharge, on the ground of his failure to keep proper books of account, 
It is not suffleient to show that the true state of hls afifalrs could not be 
ascertalned from the books as kept, but the évidence must falrly prove 
that his mode of keeping them was with a fraudulent Intent to conceal 
his flnanclal condition, and In contemplation of bankruptcy. 

Same— Mutilation op Bocks. 

The fact that a bankrupt's ledger Is presented in a mutila ted condition, 
certain of Its pages having been tom out, is not suffleient ground for re- 
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fusing his discharge, when the évidence does not prove that tfct- mutilation 
was done by the banlirupt himself, or with his knowledge, and where 
there is testimony to show that the entries on the missing pages are to be 
found repeated in other parts of the ledger. 

In Bankruptcy. On bankrupf s application for disctiarge, and op- 
position thereto by creditors, 

J. W. Willett and W. S. Kenwortliy, for bankrupt. 
Dudiey & Ooffin and H. H. Sherilï, for opposing creditors. 

SHIRA'S, District Judge. From a considération of the évidence 
in this case, I hâve reached the conclusion that the référée ruled cor- 
rectly in holding that Thomas Brice, the father of the bankrupt, had 
a provable daim against the estate, and in overruling the objections 
thereto. The évidence, considered as a whole, does not sustain the 
contentions of the opposing creditors that Thomas Brice was in fact 
the owner of the business conducted at Oskaloosa, or that he had not 
in fact loaned the money to the bankrupt evidenced by the notes 
executed by the latter, or that by any représentations by him made he 
had estopped himself from proving up his claim as a creditor. 

Upon the question of the right of the bankrupt to a discharge, the 
only matter of doubt is with respect to the objection that the bankrupt 
had failed to keep proper books of account, or records from which his 
true condition might be ascertained. The évidence shows that the 
books kept did not contain a list or statement of the debts due from 
the bankrupt, and it is therefore true that from the books the true 
flnancial condition of the bankrupt could not be ascertained, but it 
is not shown that this was done with any fraudulent intent to conceal 
his flnancial condition, and in contemplation of bankruptcy; and the 
same is true with respect to the charge that two pages of the ledger 
hâve been tom out, thus leaving this book in a mutilated condition. 
It is not proven that this act was done by the bankrupt himself, or 
with his knowledge, and it is not made clear that the destruction of 
thèse pages of the ledger prevents the true condition of the bankrupt 
from being ascertained, as the testimony of the bookkeeper tends to 
show that the items entered on the pages torn out appear in other 
parts of the ledger. The bankrupt in this case never had, in fact, the 
actual management of the business at Oskaloosa, it being in the hands 
of his brother-in-law, as manager for him, and the évidence wholly 
fails to show that the bankrupt bas been personally guilty of any 
wrongful and fraudulent practices that should debar him from his 
discharge; and, therefore, to defeat the discharge on the ground that 
the books had not been properly kept, the évidence should be such as 
to fairly prove that the mode of keeping the books was with a fraud- 
ulent intent to conceal the bankrupt's condition, and in contemplation 
of bankruptcy, and this the évidence does not show in any satisfactory 
manner. The objections to the pétition of discharge must therefore 
be overruled, and an order granting the discharge must be entered, as 
prayed for. 
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In re SLOAN, 
(District Court, S. D. lowa. May Term, 1000.) 

L Bankktjptcy— Freferbncbs— Pa¥mbnt op Monet. 

Payment of a debt In money Is a transfer of property, wlthln the 
meaning of Bankr. Act 1898, § 60a, providing that a debtor shall be 
deemed to hâve given a préférence If, being insolvent, he bas made a 
transfer of any of bis property, and tbe effect of the enforcement of such 
transfer wlU be to enable one of bis creditors to obtain a greater percent- 
age of his debt than other creditors of the same class. 
S. Samb!— Proof and Allowancb dp Claims — Prbperrbd Creditors, 

Under section 57g, providing that the claims of creditors of a banlirupt 
who hâve reeeived préférences shall not be allowed unless tiey surrender 
their préférences, a créditer -who bas actually reeeived a préférence, by a 
partial payment of bis debt, withln four montbs before the banliruptcy 
of the debtor, and at a time when the latter was Insolvent, cannot bave 
his claim allowed against the estate of the bankrupt wlthout surrendering 
to the trustée the money so reeeived, notwithstanding the fact that, when 
he reeeived the payment, he had no knowledge or cause to belleve that 
the debtor was insolvent or that a préférence was Intended. 

In Bankniptcy. On review of décision of referee in bankruptcy. 

George F. Heindel, for trustée. 

Work & Work, for Keith Bros, and other creditors. 

SmBAS, District Judge. From the record in this case ît appears 
that on the 5th day of January, 1900, Frank Sloan was duly adjudged 
a bankrupt upon his own pétition, and George Earheart was appointed 
trustée for his estate. On the 26th of March, 1900, the bankrupt and 
the trustée united in a pétition flled before the referee asking that 
the allowance of certain claims be expunged and set aside, and that 
certain other claims pending for allowance be disallowed, for the 
reason that within four months next preceding the adjudication in 
bankruptcy the claimants had reeeived payments from the bankrupt, 
and had not repaid the amounts to the trustée. In this pétition it is 
averred that for a long time prior to the flling of the pétition in bank- 
ruptcy the bankrupt was largely indebted to many persons; that when 
making the payments in question he supposed he was in fact solvent, 
and so believed up to about the time when he flled his pétition in bank- 
ruptcy, but it now appears that in fact he was insolvent during the 
period of four months next preceding the commencement of the bank- 
ruptcy proceedings, and that his estate will not pay his debts in full; 
and therefore it is asked that the creditors to whom thèse payments 
were made shall not be allowed to prove up their claims or participate 
in the dividend to be paid, unless they shall first repay to the trustée 
the amounts paid them within the period of four months next preced- 
ing the flling of the pétition la bankruptcy. According to the aver- 
ments of the pétition, the payments to the creditors were made in cash 
upon account, and it is not charged that when thèse payments were 
reeeived the creditors knew of thé actual insolvency 6ï the debtor, op 
had reason to belleve that thereby they were in faclj being preferred 
over the other creditors of the bankrupt. To this pétition a demurrer 
was interposed on behalf of the creditors named in the pétition, and 
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thereby was presented the question whether, under the provisions of 
the bankrupt act, the fact that thèse creditors had been paid within 
four months preceding the flliug of the pétition in banliruptcy certain 
sums of money to apply on the debts due them, the debtor being at the 
time the payments were made actually insolvent, bars the creditors 
from proving up the balance of their claims, unless they flrst repay 
to the trustée the sums paid them; it being admitted that wheu the 
payments were made the creditors did not know that the debtor was 
insolvent, and had no reason to believe that it was the intent of the 
bankrupt to give them a préférence by the payments made them. Up- 
on the hearing bef ore the référée the demurrer was sustained, to which 
ruling exception was taken, and the question has been certifled for 
considération by the court. 

In the case of In re Ft. Wayne Electric Corp., 39 C. G. A. 582, 99 
Fed. 400, the circuit court of appeals for the Seventh circuit consid- 
ered ail the questions involved in the présent case, and reached the 
conclusion that a payment of money is a transfer oiE property, within 
the meaning of section 60 of the bankrapt act, and that a créditer to 
whom a payment in money has been made by an insolvf nt debtor can- 
not prove his claim until he has paid back the sum received, even 
though when he received it he did not know, or hâve cause to believe, 
that the debtor was insolvent or intended to prefer him over his 
other creditors. The same conclusion was reach^i by Judge Hanford 
in the case of In re Conhaim (D. C.) 97 Ped. 923. The grounds upon 
which thèse décisions are based seem well taken, and are décisive of 
this case. The ruling of the référée upon the demurrer is therefore 
set aside, and the record is returned to the référée for f urther proceed- 
ings. 



In re SCHLESINGER. 

(Circuit Court of Appeals, Second Circuit. May 28, 1900.) 

No. 135. 

1. Bankeuptcy— Rhquiring Bankrtjpt to Suurender Propekty— Contkmpt. 
A court of bankruptcy has power and jurisdiction to make an order, 
after due hearing of the parties, requiring the bankrupt to pay or deliver 
to his trustée in bankruptcy a sum of money found to be in his possession 
or control, and constituting assets of his estate In bankruptcy. and which 
he has not surrendered or accounted for, and to enforce his obédience to 
such order by commitment as for contempt. 

S. Same— Imprisonmeht por Debt. 

Such an order is not a judgment or order for the payment of a debt, 
and commitment of the party to compel his obédience thereto is not im- 
prisonment for debt, within the meaning of Rev. St. § 990. providing that 
no person shall be Imprisoned for debt on process issuing from a court 
of the United States In any state where, by the local law, Imprisonment for 
debt has been or shall be abolished. 

(Syllabus by the Court.) 

On Pétition to Review an Order of the District Court of the United 
States for the Southern District of New York, in Bankruptcy. 

Samuel Strasbourger, for petitioner. 
H. C. Messimer, opposed. 
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Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Samuel Schlesinger was, upon liis 
voluntary pétition, adjudged a bankrupt on April 20, 1899, by the 
district court for the Soutliem district of New York, and on May 
9, 1899, Benjamin Barker was appointed his trustée in bankruptcy, 
who thereafter brought a pétition before said court alleging that 
the bankrupt had in his possession, or under his control, sums of 
money belonglng to his estate amounting to $12,682.91, and praying 
for an order directing him to pay thèse assets to the trustée. The 
référée, upon référence, was of opinion that he could not iind that 
any particular sum was in the hands or the control of the bankrupt, 
except the sum of $25.50, which was set forth in the schedules as 
béing in his hands, which was ordered to be paid to the trustée. 
This ordér was obeyed. Upon motion to the district court for an 
order reversing the order of the référée, and directing the bank- 
rupt to pay the sum of |12,682.91, the court found that the testimony 
satisfled him that upwards of |10,000 had been concealed by the 
bankrupt, and was in his possession or control; but, to be entirely 
within the limits of any possible doubt, the district judge flxed the 
amount required to be paid over at $6,500, — an amount extending 
back but a f ew weeks prior to the pétition in bankruptcy, — and 
ordered the payment of that sum forth with to the trustée, in default 
of which the bankrupt should' be in contempt of court. 97 Fed. 
930. The validity of this order, is the subject of this pétition for 
review. The bankrupt failed to comply with the order, and pend- 
ing this pétition the district court has suspended action under pro- 
ceedings for contempt 

The power of a district court to punish a bankrupt for contempt 
of court, as manifested by his refusai to obey an order of court, made 
after due hearing of the parties, directing him to deliver or to pay 
the assets of the bankrupt estate to the trustée in bankruptcy, is 
the matter in controversy. If we had power to review the correct- 
ness of the finding that the testimony was such as to satisfy one 
beyond a reasonable doubt that the money was in the possessioh or 
under the;, control of the bankrupt, and mindful of the importance 
of observing caution in the investigation, we should hâve no hési- 
tation in afflrming thé finding of fact. It is not denied that clause 
13 of section 2 of the bankrupt act authorizes the court of bank- 
ruptcy to "enforce obédience by bankrupts, oflScers and other persons 
to ail lawful orders, by fine or imprisonment, or âne and imprison- 
ment," and that disobedience of a lawful order of a référée is punish- 
able by the judge as for a contempt committed before the court of 
bankruptcy; but it is contended ,that disobedience of an order to 
the bankrupt to pay or deliver a sum of money in his possession to 
his trustée cannot be punished by proceedings in contempt, because 
the order is for the payment of a debt, and imprisonment for debt 
tas been abolished in the stàte of New York, and by section 990 
of the Eevised Statutes no person can be imprisoned for debt by 
process issuing from the courts of the United States in a state where 
by its laws imprisonment for debt has been abolished. The Blanche 
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Page, 16 Blatchf. 1, Fed. Cas. No. 1,524; Manufacturing Co. v. Fox 
(C. C.) 20 Fed. 409. The answer to this objection is that the order 
was not for the payment of a debt, but for the deliverj' by the bank- 
rupt of the assets of his estate to his trustée in bankniptcy. He 
was not indebted to the trustée. The mouey was a part of his 
assets and estate, which had, by opération of law, become vested 
in the trustée; and, while the order in this class of cases is for the 
delivery of the bankrupt's property to the trustée, it is in no proper 
sensé a judgment or decree for the payrneut of a debt. If the en- 
forcement of an order for the delivery to the trustée in bankruptcy 
of the assets of an estate which had been converted into money 
could not be had except by an exécution, the power of a bankruptcy 
court would be minimized, and tlie assets of estâtes in bankruptcy 
would be subject to great réduction. To this class of cases section 
990 has no application. The décision of the majority of the circuit 
court of appeals of the Fifth circuit sustains the power of the district 
court to commit for contempt in a like case. In re Purvine, 37 C. 
0. A. 446, 96 Fed. 192. 

In the bankrupt act of 1867 the district courts, as courts of bank- 
ruptcy, had express authority "to compel obédience to ail orders 
and decrees passed by them in bankruptcy, by process of contempt 
and other remédiai process, to the same extent that circuit courts 
now hâve in any suit pending therein in equity." Rev. St. § 4975. 
The power to punish the bankrupt's contempt shown in disobedience 
to orders in regard to the delivery of money to his assignée in bank- 
ruptcy was fully sustained during the life of that statute. In re 
Salkey, 11 N. B. R. 423, Fed. Cas. No. 12,253. The pétition to re- 
view is denied, and the order of the district court is afflrmed. 



In re MENDELSOHN. 

(District Court, S. D. New Yorli. May 16, 1900.) 

Bankkuptcy— Opposition to Dischaugb— Concealment of Apsets. 

Where a comparison of the bankrupt's assets and liabilities, as sched- 
uled in the bankruptcy proceedlngs, with an itemizecl statement of his 
affairs made a few months before, and admitted to be correct, showed a 
large shrinkage or disappearance of assets, of which he failed entirely to 
give any satisfactory explanation, and his boolîs of account, showa to 
hâve been in his possession at the tjme of his failure, were not produced, 
except a ledger, out of which many leaves had been torn, the évidence 
tending to show that the mutilation had been done by the bankrupt him- 
self, hcld. that the évidence justlfled a flnding that he had concealed 
property from his trustée, and intentionally suppressed his bocks, and that 
his application for discharge should be denied on that ground. 

(Syllabusi by the Court.) 

In Bankruptcy. On bankrupt's application for discharge and op- 
position thereto by creditors. 

Arthur Furber, for bankrupt. 
Èpsteia Bros., for creditors. 
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BEOWN, District Judge. The discharge of the bankrupt îs op- 
posed on the ground of the concealment of property and of a fraud- 
aient suppression and mutilation of his books of account. I hâve 
oarefully read ail the évidence bearing on thèse questions and am 
of opinion that a jury of merchants would unhesitatingly fl.nd the ob- 
jections sustained by the évidence. 

The bankrupt's pétition was flled on September 24, 1898. In Feb- 
ruary previous he bought out his former partner and continued the 
business of manufacturing and selling clothing at 7 Lafayette Place, 
and thereafter continued the business until the middle of July, when 
he sold out his stock and fixtures for $3,800. He settled the debts of 
the oid ârm by giving his own notes to the estent of 87^ cents on 
the dollar, payable at four, six and eight months. The first install- 
ment of notes was paid; but before the others became due, he sold 
out as above stated. In March and April he gave an itemized state- 
ment of his assets and liabilities, which he now testifles was correct, 
as representing his condition on March 1, 1899, and showing assets 
amounting to |65,000, obligations, |28,000, and a surplus of $37,- 
662.18. Of this amount about $12,300 is an estimated equity in real 
estate which was mortgaged to secure certain bonds included in his 
indebtedness. Excluding thèse items on both sides, the apparent 
surplus in his business was about $25,500. His verified schedules 
flled in September foilowing, show no assets except two outstanding 
accounts amounting to $2,700 assigned as collatéral security; while 
his outstanding unsecured business debts amount to about $15,500. 
This shows an apparent loss of assets in about six months of $41,- 
000, to which should be added $1,000 in cash, loaned him by the State 
Bank, and for which the collatéral above mentioned was pledged; 
a loss in ail, therefore, of about $42,000. 

In his statement his annual sales were put down as $65,000. He 
had two stores. One was at No. 7 Lafayette Place, in whicli the mer- 
chandise was stated at value to be $26,000, accounts and notes con- 
sidered good at $4,000, cash on hand and in bank $3,500, and ma- 
chinery and fixtures $1,000; and a retail store at Hackensack in 
which the stock was stated at $6,000. His unsecured liabilities were 
stated to be $13,756. From March untU he sold out in the middle of 
July, his purchases of goods he says were about $6,000. He states 
no spécial causes of loss other than poor business, involving a loss 
of about 10 per cent., and a few bad debts apparently of little ac- 
count. About the middle of July his stock at Hackensack, which 
he says was kept up to about the same value of $6,000, was sold to 
his sister for $1,000 in considération of a debt owing to her to that 
amount; and about the same time his stock at Lafayette Place was 
sold upon a day's notice to a Mr. Miller, previously a stranger, for 
|3,800 cash, at 70 per cent, of an appraisement made by Mr. Miller 
himself. The bankrupt's bookkeeper testifles that an appraisement 
was made by him and the bankrupt and another a few days before, 
and that the stock was then estimated at $11,000. The bankrupt 
says this was a cursory and inaccurate inventory. Of the $3,800 
received for the stock, the bankrupt states payments to the amount 
of about $2,500, ineluding $1,000 paid to his counsel to take him 
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through his troubles, no bill of which, however, bas been rendered, 
or any furtber account given. 

It scarcely seems crédible that a debtor having any honest inten- 
tion towards his creditors could witbout consultation with them sell 
goods worth |11,000 for |3,800; or a store wortb $6,000 for $1,000. 
Assuming, however, that this apparent waste of assets was real, it 
accounts only for a loss of about |12,000 out of |42,000. Ail other 
losses suggested by him do not amount to over $7,000, leaving at 
least 123,000 wholly unaccounted for. 

Again, between March Ist and July 14th he bought about |C,000 
of goods, making in ail $32,000, of which by the inventory in July, 
there remained only |11,000, — a différence of |21,000 ; while the sale 
at |3,000 on July 14th on a 70 per cent, basis, would make the stock 
at that time worth only |5,430 instead of $11,000, a further diminu- 
tion of over $5,000, making a diminution in stock of $26,000 to be 
accounted for by sales; and yet the outstanding accounts and cash 
on hand as scheduled are $5,000 less than appeared in the statement 
of March Ist, and his debts considerably greater. It is impossible 
to believe that assets to such an extent were either lost or wasted 
by a man of the defendant's expérience in business; or that if they 
were lost he could not give some Intelligible account of it. 

It is évident that in order to obtain any understanding of the 
course of the bankrupt's business, or explanation of the disappear- 
ance of his assets, his books of account are indispensable. Proper 
books were kept by his bookkeeper and were balanced within a few 
days of the time when he sold out in July. Noue of thèse books, how- 
ever, are produced except a ledger, which has been mutilated by 
many leaves being torn out, only a part of which hâve been produced. 
The most important leaves, containing the bankrupt's personal ac- 
count, the expense account and the sales, are missing. AU his 
books, consisting of ledger, cash book, check book and tailor's book 
were taken to the bankrupt's house about the time he sold out. The 
bankrupt testifles that they were given to his bookkeeper to enable 
him to make up some disputed accounts with the tailor, and that 
only the ledger was returned to him by the bookkeeper with the 
leaves torn out, a portion missing and in the same condition as they 
were produced before the référée. Not only were leaves torn from 
the book, but in the alphabetical index the names were eut out from 
the index pages. The bookkeeper testifles that he took the tailor's 
book alone from the bankrupt's house, for the purpose of correcting 
his account; and that he saw the bankrupt himself tear the pages 
from the ledger, and that he ne ver had the ledger or the other books 
at his own house. 

The explanation given for the mutilation is, that the ledger had 
not been much used and was good for future use, and was so used 
in the subséquent business of the bankrupt's wife from and after 
August, 1899. One of the leaves eut out and returned, has upon it 
the account of one of the wife's customers, showing that that leaf 
was removed after the time when the bankrupt states that his book 
was returned to him by the bookkeeper, and that that leaf could not 
hâve been eut out by the bookkeeper. Some circumstances appear 
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that tend to impair entire confidence in the bookkeeper's testimony. 
I place no confidence, liowever, in Deutscli's testimony against him ; 
his positive statements as to the material points about the check for 
|83 were in the end withdrawn, and confirmed the bookkeeper's gên- 
erai account of the matter. So far as it appears, the bookkeeper 
had no interest in the mutilation of the book, while the condition of 
the assets shows that presumptively the bankrupt had a very great 
interest in it. Had the leaves been eut out by the bookkeeper in consé- 
quence of his knowledge or participation in any business irregular- 
ities, he would not naturally hâve omitted to remove a page which 
still remains and which shows an irregularity in an entry made by 
him which the bookkeeper himself states was untrue, though made 
by the bankrupt's order, that the account of Deutsch was closed by 
a retum of goods instead of by a payment of cash; neither does it 
appear that the bookkeeper could hâve had any interest in cutting 
out the leaves concerning the bankrupt's personal account, or ex- 
penses, or sales, or in not producing them if they were removed by 
him. I find nothing either in the évidence or in the circumstances 
or in the probable motives to conflrm the bankrupt's testimony, and 
his endeavor to shift from himself to the bookkeeper the responsi- 
bility for the mutilation and nonproduction of his books. 

In order to secure any effective administration of the law in bank- 
ruptcy, it is indispensable to hold banknipts to the performance of 
the duties imposedupon them by the act, and to deny them a dis- 
charge where the only reasonable inference from the testimony and 
exhibits made, is a concealment of assets and intentional nonpro- 
duction of books, which might otherwise account for their disap- 
pearance. 

Discharge denied. ; 



In re GOLDMAN. 

(District Court, S. D. New York. May 15, 1900.) 

Execution Sales— Tlme for Bbdemption— Bankruptcy of Debtok — Stat. 
Where a créditer, holding a judgment ■which constitùted a . valid légal 
lien on real estate of his debtor, caused the same to be spld on exécution 
and bid in the property, and, pendlng the period allowed by the state law 
for rédemption, the debtor was adjudged bankrupt, but his trustée was 
not appointed until after the expiration of such period, and thereafter 
the sheritC made a deed of the property in question to the purchaser, lield, 
that the time for rédemption was not enlarged by the intervening banb- 
ruptcy proceedings, and that the purchaser's tltle under the sheriff's 
deed was valid as against the trustée in bankruptcy. Stay of proceedings 
continued suflficient to give trustée opportunity to bring plenary suit to 
set aside fraudulent conreyance. 

(Syllabus by the Court.) 

In Bankruptcy. 

Horwitz & Samuels, for bankrupt. 

Kurzman & Prankenheimer, for créditer and trustée. 

Edward V. Thornall, for judgment créditer. 
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BROWN, District Judge. The trustée in banliruptcy moves to en- 
join the collection of the rents and profits of No. 314 East Houston 
on the ground that the sheriff's deed of the premises, being made after 
the appointment of the trustée, is void as against him. 

One Beckstein obtained a judgment against the bankrupt, the for- 
mer owner of the premises, which by the state law became a légal 
lien upon the bankrupt's real estate. On exécution issued upon that 
judgment, the sheriff sold the premises in question to Beckstein on 
March 11, 1898. 

By the state law, the judgment debtor upon such sales bas one year 
thAreafter in which to redeem, and any other judgment créditer has 
three months' further time to redeem from the sale, on payment of the 
amount bid with interest and charges; and until the lapse of that 
period the judgment debtor's title is not devested. After fifteen 
months from the sale, if there is no rédemption, the purchaser haa 
a right to a deed of the premises, and it is by statute the duty of the 
sheriff to exécute such a deed to the purchaser. 

In the présent case there was no rédemption, so that on June 12, 
1899, after the lapse of fifteen months from the sale, Beckstein be- 
came entitled to a deed from the sheriff, unless the intervening bank- 
ruptcy proceedings suspended that right. 

Goldman on December 30, 1898, was adjudicated a bankrupt on 
his pétition flled that day; nearly a year afterwards, on December 8, 
1899, a trustée in bankruptcy was appointed, and on December 14, 
1899, the sheriff executed the deed to Beckstein. 

I do not flnd anything in the bankrupt act of 1898 to invalidate 
either the lien of Beckstein acquired much more than four months 
prior to the bankruptcy proceedings, or the sheriff's deed given after 
the appointment of the trustée. No doubt the trustée, had he been 
earlier appointed, might hâve redeemed from the sale as représenta- 
tive of the bankrupt, or of his creditors, prior to the lapse of fifteen 
months, i. e. up to June 12, 1899. But this was not done, and there 
is nothing in the state law that enlarges the time for rédemption in 
cases of bankruptcy, and as I bave said, there is no express provision 
in the bankrupt act having that effect. The state courts cannot en- 
large the time. Weed v. Weed, 94 N. Y. 243. See, also, In re El- 
dridge, 12 N. B. R. 540, Fed. Cas. No. 4,331, and cases there cited; 
Norton v. De La Villebeuve, 13 N. B. R. 304, Fed. Cas. No. 10,350. 

Until the sheriff's deed is actually given, the title of the judgment 
debtor, it is true, is not devested; and, therefore, on the appointment 
of the trustée on December 8, 1899, the trustée took whatever right, 
title or interest the bankrupt then had in the land sold. But ail his 
bénéficiai interest in it was then gone by the lapse of more than fifteen 
months, during which rédemption might hâve been made by any one; 
so that inasmuch as only bénéficiai interests pass to the trustée, in 
effect no interest of any value vested in the trustée. 

Section 70 provides, indeed, that the trustée shall be vested with 
the bankrupt's title as of the date of adjudication, and this no doubt 
operatf^s to defeat any new adverse proceedings, or the acquisition of 
any rights prejudicial to creditors in the intérim. But this provision 
eannot enlarge the bankrupt's rights of property, or prolong his estate. 
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If when his pétition was filed on December 30, 1898, he liad held a 
valuable leasehold wliich expired in June following, no one would 
contend that the trustée appointed in December following would then 
take any then existing leasehold estate; and though he might recover 
for the rents and profits up to the expiration of the lease, the lease 
itself would expire at the appointed period by its own limitation. And 
it is so with the debtor's title hère. By the sale under exécution more 
than four months before the pétition was filed, the créditer acquired 
not only a spécifie lien which the bankruptcy law protects, since it con- 
tains nothing to avoid it; but the creditor acquired thereby some- 
thing more than a mère lien, viz, an absolute right to the property 
eold uniess it waa redeemed within fifteen months thereafter. From 
the moment of sale, thèrefore, the bankrupt had nothing remaining 
but a defeasible title certain to expire under the limitations of the 
statute uniess redeemed within the statutory period. Had the trus- 
tée been appointed at once, he could hâve taken no better or différent 
title than the defeasible one which the bankrupt himself held; and ail 
the bénéficiai interest of the bankrupt expired by force of the stat- 
ute on June 12, 1899. The purchaser's right to a deed was then com- 
plète, and the sherifE's deliveiy of the deed to him in December fol- 
lowing was no légal wrong to the bankrupt's estate. The nominal 
title which in the meantime remained in the bankrupt was only for 
Beckstein's benefit. 

Under a somewhat similar section (44) of the English bankruptcy 
act of 1883, though powers and a right to call for a renewal of a term 
vest in the trustée (Williams, Bankr. Prac. [7th Ed.] 209); yet it bas 
been held that such a bénéficiai power cannot be exercised by the trus- 
tée after the bankrupt's death, though it might hâve been exercised 
before his death (Mchols v. Nixey, 29 Ch. Div. 1005). It was there 
held that the power being for a limited time, viz. during the bank- 
rupt's life, that it could not be exercised by the trustée afterwards. 
And hère was a similar time limit upon the possible right of rédemp- 
tion, which could not be extended. 

The question turns upon the nature of the lien acquired more than 
four months prior to the bankruptcy pétition. Hère the lien was an 
absolute lien, ripening into a statutory title uniess redeemed within 
the statutory period. In the case of In re Lesser (D. C.) 100 Fed. 433, 
to which référence has been made, the so-called lien had no existence 
prior to the suit; and the suit was only to secure a préférence by 
means of a future judgment to appropriate certain équitable assets 
to pay the debt, without any prior lien. There the only lien was an 
incboate and contingent one, held to be dépendent upon the subsé- 
quent judgment. This case is wholly différent, and the purchaser's 
title is I think valid. 

I hâve treated this case as though the judgment debtor had held 
the légal title during ail the periods referred to. In fact, he had con- 
veyed this and other property to différent persons prior to the re- 
covery of Beckstein's original judgment The creditor treated thèse 
conveyances, however, as fraudulent and void, and as he had a right 
to do, disregarded them. Upon a subséquent judgment creditors' 
bill thèse conveyances were adjudged to be fraudulent and void, so 
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that they do not affect the resuit. If the still subséquent arrange- 
ments by which Beckstein's rights bave been transferred in the bank- 
rupt's interest are, as alleged, fraudulent as to creditors, the trustée'» 
rights must be asserted by plenary suit. 

The stay will be limited to opportunity for such suit, and thereafter 
dissolved. 



TJNITED STATES t. CHEVALLIER. 

(Circuit Court, D. Dragon. May 12, 1900.) 

No. 2,603. 

INTERNAL REVENUE— Tax ON Wholesalb Liquor Dealees— Placb of Mak 
IHG Sales. 

A Wholesale and retall llquor dealer wbo pays spécial tax as such at 
his place cf business cannot be subjected to the payment of a second 
tax in another district because he there maintains an office in his own 
name, in charge of an agent who is authorized to, and does, talie orders 
for liquors, where such orders are forwarded to his principal for ac- 
ceptance, and, if accepted, the liquors are shipped thereon by the prin- 
cipal direct to the purchaser; the agent having no authority to bind hla 
principal by sales, and no liquors in his possession. In such case the 
sales are made at the place of business of the Drincipal. 

On Demurrer to Answer. 

John H. Hall, U. S. Dist. Atty. 

Ed. Mendenhall and John H. Mitchell, for défendant. 

BELUNGER, District Judge. This is an action at law to recover 
the spécial tax claimed to be due to the United States from the de- 
fendant for selling, or ofEering to sell, in the city of Portland, in this 
district, domestic distilled spirits and wines, botii as a wholesale and 
retail dealer. 

Section 3244 of the Eevised Statutes provides as follows: 

"Wholesale liquor dealers shall pay one hundred dollars. Every person 
who sells or olïers for saie foreign or domestic distilled spirits or wines in 
quantifies of not less than five wine gallons at the same time, shall be re- 
garded as a wholesale liquor dealer. Retail dealers in malt liquors shall 
pay twenty dollars. Every person who sells or ofCers for sale malt liquors 
in quantifies of five gallons or less at one time, but who does not deal in 
splrituous liquors, shall be regarded as a retail dealer of malt liquors." 

The question for décision arises upon the demurrer to the further 
and separate answer of the défendant, by which it is alleged that the 
défendant, under the name of Chevallier & 'Co., was, during the whole 
of the time covered by the complaint, doing business as a wholesale 
and retail liquor dealer in the city of San Francisco, Cal., and during 
ail of said period there paid regularly the wholesale and retail spécial 
tax provided by law, and that during the whole of said period he bas 
not sold, or offered to sell, any wines or liquors at any other place 
than within said district of California. He admits that during the 
period covered by the complaint, for the purpose of extending his 
business by securlng orders from customers in the states of Oregon, 
(Washington, Idaho, and Montana, for the sale by him of wines and 
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liquorg in the city of San Francisco, he did during the several periods 
mentioued in tlie complaint hâve a manager and agent authorized to 
travel over said states from time to time, and solicit conditional or- 
ders for the sale in San Francisco of wines and liquors; tliat this 
agent's name is W. H. Fisk, who resided during the period aforesaid 
in the city of Portland, state of Oregon, and who has during such 
period had an offlce on the second floor of the building ^o. 242 Wash- 
ington Street, Portland, Or., over the door of which is painted a sign, 
"F. Chevallier & Co., W. H. Fisk, Manager," and that at this office, 
when said manager and agent was in the city of Portland, which was 
only part of each of the periods mentioned in the complaint, and 
at other points in the etates of Oregon, Washington, Idaho, and Mon- 
tana, when traveling as the commercial agent of the défendant, as 
was his Custom and his duly as such agent, and which he did do un- 
der his agreement with the défendant, for the purpose of soliciting 
conditional orders for the sale by défendant in San Francisco of wines 
and liquors at défendants wholesale and retail liquor house in the 
city of San Francisco, thé said defendant's agent and manager, W. H. 
Fisk, received from time to time conditional orders for the purchase in 
San Francisco of wines and liquors from défendant, at defendant's 
house aforesaid, in the city of San Francisco, district of Califomia, 
which conditional orders said agent and manager, W. H. Fisk, had no 
authority to, and never did during any of the period aforesaid, accept 
or flll in the city of Portland or elsewhere, but the same were from time 
to time, during the period aforesaid, by him, defendant's manager and 
agent, under instructions from défendant, forwarded from time to 
time tq the défendant in San Francisco, district of Oalif ornia aforesaid, 
for defbhdant's considération there, and for his approval or rejection 
there; that ail such conditional orders were subject to such approval 
or rejection by défendant at his place of business in the city of San 
Francisco; that said W. H. Fisk had i^o power or authority from 
the défendant whatever, at any time, to make any sale of, or to offer 
for sale, any wines or liquors of any kind or character whatever, either 
at wholesale or retail, in the city of Portland, Or., or any other place 
in the district of Oregon. It is further averred that, when the de- 
fendant accepted the orders forwarded by Fisk, the goods were shipped 
by the défendant from San Francisco direct to the purchaser; that 
there were never any wines or liquors kept in this district for sale, 
or oiïered for sale. It is admitted that Fisk received commissions 
on the amount of sales made as aforesaid, and that the défendant 
forwarded to Fisk the necessary money to meet his traveling and 
other expenses. The answer further admits that for the purpose of 
a record in Portland, Or., for the convenience of said agent and the 
défendant, said agent wa.s allowed to and did keep an account of 
ail moneys so received and disbursed, and also a duplicate copy of 
the records of such sales made by the défendant in San Francisco, and 
to aid in such purpose the défendant during said periods mentioned 
in the complaint, or most of them, employed a clerk to aid said man- 
ager and agent at his oflice in Portland, Or. 

Thèse facts do not constitute the défendant a dealer or merchant 
in this district, within the meaning of the statute. The fact that the 
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sign, "F. Clievallier & Co., W. H. Fisk, Manager," was paînted over 
the door of the ofQce occupied by Fisk in this city, is unimportant. 
The character of the business transacted is determined by the au- 
thority that the agent exercised in this district, and by what was 
done in pursuance of that authority. The défendant did not keep 
goods at the place in question, nor were sales made hère. The so- 
called "manager" merely took orders, which were sent to San Fran- 
cisco to be filled. Thèse orders were subject to the approval of the 
défendant at San Francisco. The goods were not shipped to Fisk 
hère, and were never in his hands. He neither bought them nor sold 
them. He had no authority to bind the défendant by any order he 
sent him. It was open to the défendant to refuse to fill the orders 
so sent. And when thèse orders were filled, and the goods f orwarded, 
they were forwarded to the purchasers, not to Fisk, into whose pos- 
session they never came. Thèse facts constitute a sale at San Fran- 
cisco, upon the receipt and acceptance of the order there, and the 
shipment of the goods from that point. As stated in Quinn v. Dimond, 
19 C. C. A. 336, 72 Fed. 993, it is unimportant that the agent's profit 
was received in the form of a percentage or commission upon the 
goods sold. The demurrer is overruled. 



WARWICK V. BETTMAN, Collector of Internai Revenue. 

(Circuit Court, S. D. Ohio, W. D. May 5, 1900.) 

No. 5,291. 

War Revenub Act— Stamp Taxes— Notauy's Bond— Exemption. 

War Revenue Act June 13, 1898, déclares that bonds for indemnifying 
any person, etc., as surety for the payment of money or the exécution of 
officiai duties, and ail other bonds, except such as are required in légal 
proceedings, shall pay a tax of 50 cents; and section 17 provides that it 
is the intent of the act to exempt from the stamp taxes state, county. 
town, and other municipal corporations in the exercise only of functions 
strictly belonging to them In their ordinary governmental, taxing, or mu- 
nicipal capaclty. Beld, that a notary public appointed by a state Is a 
State officer employed in the exercise of functions belonging to it in its 
governmental capaclty, and hence the bond required of such notary as 
part of his qualification for office is not subject to the revenue tax. 

This was an action against the défendant, as collector of internai 
revenue, to recover a tax exacted from plaintiiï. On demurrer to 
pétition. 

W. W. Warwick, pro se. 

Wm. E. Bundy, U. S. Atty., for défendant. 

THOMPSON, District Judge. This action was commenced before 
William F. Ga.ss, a justice of the peace in and for Cincinnati town- 
ship, Hamilton county, Ohio, and was removed to this court. The 
défendant demurs to the bill of particulars or pétition of the plain- 
tiiï for the reason that the facts therein stated do not constitute a 
cause of action, and the case is now submitted to the court upon this 
demurrer. 
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The pétition shows that the défendant was on the 25th day of 
November, 189S, and bas since been, collector of internai revenue 
for the First collection district of Ohio; that the plaintiiï is a 
citizen of the state of Ohio, and a résident of Hamilton county, in 
that state; that on the 28th day of November, 1898, he was ap- 
pointed a notary public by the govemor of Ohio; that he gave bond 
to the said state of Ohio in the eum of $1,500, conditioned as required 
by the laws of Ohio, for the faithful performance of the duties of the 
said office of notary public; that afterwards he was notified and re- 
quired by the défendant, acting as collector of internai revenue, to pay 
a tax of 50 cents on said bond, by affixing thereto a United States 
internai revenue stamp of the dénomination of 50 cents, or that in 
default of such payment the défendant would institute proceedings 
against him for the collection of the tax, with a penalty for non- 
payment; that thereupon, in order to avoid such proceedings, he 
paid, under protest, to the défendant, as collector of internai rev- 
enue, the said sum of 50 cents, receiving therefor an internai revenue 
stamp of the dénomination of 50 cents, which he aiîGIxed to said bond ; 
and that afterwards he made application to the commissioner of 
internai revenue to hâve said sum refunded, but said commissioner 
rejected his daim and refused to direct the repayment thereof; 
and he claims that the bond was not aubject to the tax, and that 
the collection thereof was illégal. 

In support of the demurrer it is claimed that the collection of 
the tax was expressly authorized by the f ollowing paragraph of the act 
of congress of June 13, 1898, entitled "An act to provide ways and 
means to meet war expenditures, and for other purposes," to wit: 

"Bond. For Indemnifying any person or persons, flrm, or corporation who 
shall hâve become bound or engaged as surety for the payment of any sum 
of money, or for the due exécution or performance of the duties of any of- 
fice or position, and to account for money received by vlrtue thereof, and ail 
other bonds of any description, except such as may be required in légal pro- 
ceedings, not otherwise provided for in this schedule, flfty cents." 

In opposition to the demurrer it is claimed that bonds of this 
character were exempted from the tax by the following provision 
of section 17 of said act, to wit : 

"Provided, that it Is the Intent hereby to exempt from the stamp taxes im- 
posed by this act such state, county, town, or other municipal corporations in 
the exercise only of functions strictly belonging to them in their ordlnary gov- 
ernmental, taxing, or municipal capaclty." 

Now, what is meant by the statute when it speaks of the exercise 
of the functions belonging to a state in its ordinary governmental 
capacity? The ofiEicers and agents of the state, employed in mak- 
ing, interpreting, and executing its laws, exercise functions be- 
longing to it in its ordinary governmental capacity. A state may, 
in its corporate, as distinguished from its sovereign, capacity, exercise 
functions not strictly governmental, and thèse would not corne 
within the opération of the exemption clause of the war revenue 
act just quoted. In Ohio notariés public are appointed and com- 
missioned by the governor for a term of three years. Before enter- 
ing upon the duties of their office, they are required to give bond 
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to the state in the sum of |1,500, with sureties to be approved by 
the governor, conditioned for the faithful discharge of the duties 
of the office. They must also file their commissions, with tlie oath 
of office indorsed thereon, witli tlie clerlv of the court 'of com- 
mon pleas in the county in which they réside, for the purpose of being 
recorded; and they must also provide themselves with an ofïicial 
seal, as prescribed by law, and an ofiicial register, in which shall 
be recorded a copy of every certificate of protest and copy of note. 
They are given power, within the county in which they réside, to 
administer ail oaths required or authorized by law to be admin- 
istered in the state, to take and certify dépositions, to take and 
certify to ail acknowledgments of deeds, mortgages, liens, powers 
of attorney, and other instruments of writing, and to receive, make, 
and record notarial protests; and in taking dépositions they hâve 
the same power to compel the attendance of witnesses, and to pun- 
ish them for refusing to testify, which is by law invested in justices 
of the peace, and ail sherifEs and constables in the state are required 
to serve and return ail processes issued by such notariés in the 
taking of dépositions. They are oificers of the state, charged with 
the performance of important duties, and invested with the powers 
necessary for such performance. They are officers and agents of 
the state who render services in aid of the administration of jus- 
tice, and are employed by the state in the exercise of the functions 
belonging to it in its ordinary governmental capacity. The tax 
collected from the plaintiff was a tax on his right to qualify, in 
conformity with the law of Ohio, for the office to which he had been 
appointed, and was a restraint upon his duty to qualify, which might 
be made practically prohibitive, and was a restraint upon the state 
in the exercise of its function in the appointment and qualification 
of its ofBcers and agents for ordinary governmental purposes, and 
was therefore illégal. The exemption clause of section 17 of the 
war revenue act of 1898 is in harmony with that Une of décisions 
by the suprême court of the United States beginning with McCul- 
loch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579, and including CoUector 
V. Day, 11 Wall. 113, 20 L. Ed. 122, which define the relation of the 
state to the gênerai government, and hold that "each is sovereign 
in its sphère of action, and exempt from the interférence or control 
of the other either in the means employed or the function exercised" 
(People V. Commissioners of Taxes for the City and County of New 
York, 2 Black, 620, 17 L. Ed. 451), and was undoubtedly inserted 
in the law in order to conform to those décisions. The demurrer 
to the pétition of the plaintiff will be overruled. 
102 F.— 9 
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DH BARY et al. ▼. CARTER. 

(Circuit Court of Appeals, Fifth Circuit May 1, 1900J 

No. 860. 

CoSTS— Recovbry on Appeal— United States Real Partt in Intekest. 

Where suit is commenced In a state court to recover, from a collectoi 
o( Internai revenue, taxes illegally assessed and collected, and tbe same 
ia removed by certiorari to the circuit court of the United States, and 
on appeal to tlie circuit court of appeals the judgment of ttie circuit court 
for défendant is reversed, and tlie cause remanded for new trial, plain- 
tiff is entitied to recover liis costs on tiie appeal, if under tbe practice 
of the State courts costs are allowed to the prevailing party, although 
rule 31, § 4 (31 C. C. A. cbcix., 90 Fed. clxix.), provides that no costs 
shall be allowed in the circuit court of appeals for or against the United 
States. 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana. 

John D. Rouse and Wm. Grant, for plaintiff in error. 
J. Ward Gurley, for défendant in error. 

Before t»ARDEE and SHELBY, Circuit Judges, and BOARMAN, 
District Judge. 

PARDEE, Circuit Judge. This suit was commenced in the state 
court to recover from the collector of internai revenue for taxes al- 
leged to hâve been illegally assessed and collected from the plaintiff 
as a wholesa,le liquor dealer. The case was removed by certiorari to 
the circuit çbutt for the Eastern district of Louisiana, and there tried, 
resulting iû à verdict for the défendant. On writ of error this court r^ 
versed the judgment of the circuit court, and remanded the cause for 
a new triai. 101 Fed. 1006. The district attorney of the United States 
now comès and moves the court to vacate so much of the judgment 
and reversai as awarded costs to the plaintiff in error, on the grounds 
that the United States are the real party in interest in this case, and 
bave undèrtaken the management and défense of the action, and what- 
ever is collected from the défendant in the way of damages and costa 
will eventually be paid by the United States; and upon the further 
ground that, according to section 4 of rule 31 of this court (31 C. C. A. 
clxix., 90 Fed. clxix.), no costs shall be allowed in this court for or 
against the United States. The third section of our rule 31 provides 
that in cases of reversai of any judgment or decree in this court costs 
shall be allowed to the plaintiff in error or appellant unless otherwise 
ordered by the court, and the fourth section of the same rule is to the 
effect that the foregoing section shall not apply to cases where the 
United States are a party, but in such cases no costs shall be allowed 
in this court for or against the United States. 

We are unable to see the applicability of section 4 of our rule 31 
in the présent case. The United States are not a party to the record. 
The gênerai rule and practice is to allow costs to the prevailing party, 
and section 3 of our rule 31 is in accord with this gênerai practice. 
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We are aware of no statute of the United Statea which régulâtes the 
allowance of costs in cases similar to the présent one, but we under- 
stand that cases wherein a similar question has been raised hâve been 
ruied upon the ground that the state law with regard to costs is the 
proper one to follow. Howard v. Commercial Oo., Fed. Cas. No. 
6,753; Scripps v. Campbell, Fed. Cas. No. 12,562. In Field v. Schell, 
Fed. Cas. No. 4,771, the question was raised in an action to recover 
customs duties illegally exacted, and Circuit Justice Nelson, in the cir- 
cuit court for the Southern district of New York, held that in a suit 
brought in a etate court to recover back an excess of duties paid to a 
collector and removed to the United States circuit court, and the case 
is one in which the plaintiff would hâve recovered costs in the state 
court if the suit had not been removed, he is entitled to recover in the 
circuit court costs in that court, although if the suit had been origin- 
ally brought in that court he would hâve recovered no costs. Under 
the practice in Louisiana, a judgment in plaintiiï's favor in the state 
court in the instant case would hâve carried costs. Code Prac. art. 
157. 

Section 3220, Eev. St., is as follows: 

"The commissioner of internai revenue, subject to régulations prescribed by 
the secretary of the treasury, is authorized, on appeal to him made, to remit, 
refund, and pay back ail taxes eiToneously or illegally assessed or coUected, 
au penalties colleeted without authority, and ail taxes that appear to be 
unjustly assessed or excessive in amount or in any manner wrongfully col- 
leeted; also to repay to any collector or deputy collector the full amount of 
such sums of money as may be recovered against him in any court, for any 
internai taxes coUected by him, with the costs and expenses of suit; also ail 
damages and costs recovered against any assessor, assistant assessor, col- 
lector, deputy collector, or inspeetor, in any suit brought against him by rea- 
son of anything done in the due performance of bis officiai duty." 

This statute seems to contemplate that in suits similar to the prés- 
ent one costs will be awarded against the government officers, and 
that in due course they will be paid by the United States. In our 
opinion, it would be an injustice to require a party who is compelled 
to pay an illégal assessment to bear ail the burden of the successful 
litigation necessary to recover the same. The motion is denied. 



BUREOUGH V. ABEL. 
(Circuit Court, E. D. Pennsylvania. May 11, 1900.) 
No. 10. 
On reargument. Former opinion (100 Fed. 66) reafflrmed. 

McPHEESON, District Judge. In déférence to the able and earn- 
est argument of the plaintiff's counsel, I hâve reconsidered the dé- 
cision heretofore made in this case, but I see no sufificient reason 
to change the conclusion then announced. The act of 1868 expressly 
déclares that "there shall be levied and colleeted on ail distilled 
spirits on which the tax prescribed by law has not been paid" a 
tax of 70 cents per gallon, and, in my opinion, this tax fastened 
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immediately upon every gallon that was theu in existence. The sum 
due was to be "paid" before removal, but the tax was "levied" by 
the act itself, without further proceeding. It is true that the act 
does not provide for gauging the whisky that was in bond at the 
time of the passage of the act, and this omission may add to the 
difBculties of the plaintiff's case; but I am bound by what I regard 
as the plain language of the statute, imposing a tax upon ail of the 
plaintiff's spirits that were then in a bonded warehouse. It may 
be that the plaintifif has an équitable claim for repayment, such as 
congress acted upon in the case of other distillers (Act 1886; 34 Stat. 
853), but the very fact that a statute was f ound to be necessary 
before their claims could be allowed is of some value in supporting 
the View that I hâve heretofore stated. 

The government has signifled its willingness to agrée with the 
plaintifif upon an estimate of the amount in bond on July 20, 1868, 
and I think there is no insurmountable obstacle in the way of reach- 
ing a sufflciently accurate conclusion upon this point. If no such 
conclusion can be reached, however, I can only say that the court 
has not been furnished with a fact that is regarded as essential to 
the entry of a proper judgment. 



In re LEE LUNG. 
(District Court, D. Oregon. May 12, 1900.) 

No. 4,49». , 

AiiiENs— Exomsiorr— CoNCLusivENEss op Décisions of Customs Officek. 

Under the décisions construing tlie act of August 18, 1894 (28 Stat 
390), where a customs or immigration offlcer has decided adversely to the 
right of a Chinese person to land in the United States, a circuit court has 
no jurlsdiction to review his action m habeas corpus proceedings, how- 
ever illégal or unwarranted by the évidence such action may hâve been; 
the only remedy being by an appeal to the sectetary of the treasury. 

On Pétition for a Writ of Habeas Corpus. 

John H. Mitchell and (Parles J. Schnabel, for petitioner. 
John H. Hall, for the United States. 

BELLINGEK, District Judge. This is a proceeding on a writ of 
habeas corpus issued upon the pétition of Lee Lung in behalf of Li 
Tom Shi and Li A Tsoi, his wife and child, who recently arrived at 
this port on the steamer Monmouthshire, and were refused landing 
by the collector of customs. Lee Lung is a merchant dolng business 
in this city, and having business connections with varions Chinese 
mercantile establishments throughout the country. He is the agent 
of the North Pacifie Steamship Company in soliciting Chinese pas- 
sengers to and from China by that line. He was a passenger by the 
same steamship upon which his wife and daughter arrived. Before 
going to China he consulted an attorney in this city, and also 
saw the collector of customs at this port, with référence to the évi- 
dence necessary to secure the landing of his wife and child, and was 
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informed that a certificate issued out of the registrar general's office 
at the port of Hong Kong (that being the port of his intended de- 
parture), viséed by the American consul, would accomplish such ob- 
ject. In accordance with this advice, Lee Lung procured certiflcates 
issued out of the office of the registrar gênerai at Hong Kong, and 
under the seal of that office, viséed by the American consul gênerai 
at that port as required by law, which certiflcates in ail respects con- 
form to the requirements of the act of congress, and which are made 
by such act prima facie évidence of the right of the persons named 
therein to land in the United States. It is alleged in the' pétition 
for the writ that the collecter of customs at this port disregarded 
the évidence thus provided, and, viithout authority of law, refused 
to permit Li Tom Shi and Li A Tsoi to land; that he made no dé- 
cision such as the law contemplâtes shall be made, and that his acts 
as aforesaid, in ignoring the certiflcates issued out of the registrar's 
office at the port of Hong Kong, were wrongful and unlawful, and 
in violation of the rights of the petitioner's wife and daughter afore- 
said, under the provisions of the treaty of the United States with 
the Chinese government; and that the appeal taken by the petitioner 
to the secretary of the treasury was not heard or passed upon by that 
officer, but that there was a pretended décision in respect thereto by 
one W. S. Chance, a spécial agent of the treasury department. The 
collecter of customs, in his return to the writ, allèges that the cer- 
tiflcates in question were not in conformity with the laws of the 
Dnited States, by reason of the fact that they were not eigned by the 
registrar gênerai at Hong Kong, the person in authority there, but 
were signed by one F. A. May, who is alleged to be the captain gên- 
erai of police at that port. He further allèges that said certiflcates 
were duly considered by him, and that he took other testimony as to 
the right of the persons named in the pétition to land, and decided 
adversely thereto, and that petitioner's appeal from such décision 
was heard and adversely decided by O. L. Spaulding, assistant secre- 
tary of the treasury. 

In the Case of Way Tai, 96 Fed. 484, it was held in this court, by 
Judge Gilbert, on the authority of décisions by the suprême court of 
the United States, that the collecter is not required to conform his 
proceedings to what is known as "due process of law" ; that he is not 
required to take any testimony at ail, but may décide as to the right to 
land upon his own inspection and examination ; and that his décision 
in respect thereto is flnal. And such is the eflect of the décisions of 
the suprême court cited in that case. By thèse décisions it is held that 
"the statute does not require inspectors to take any testimony at ail, 
and allows them to décide on their own inspection and examination the 
question of the right of any alien immigrant to land." Nishimura 
Ekiu's Case, 142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 1146. In the earlier 
case of Gin Fung, decided by the same judge (89 Fed. 153), the peti- 
tioner was discharged upon writ of habeas corpus, where it appeared 
that the collector of customs only heard part of the testimony of one 
witness, and then left the room, delegating further examination of the 
witness to one B. F. Jossey, Chinese inspecter ; that the petitioner pre- 
sented another witness on the following day at the office of the coUec- 
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tor, where he was met by said inspecter, who offered to hear the testi- 
mony of the witness presently, but intimated to such witnees that he 
might be arrested for false swearing if he testified as a witness in 
the proceeding, with the resuit that the witness was intimidated 
thereby and refused to testify; that as a matter of fact the steamer 
had cleared from the port of Portland on the préviens evening, on 
her way to China, taking the petitioner with her. Upon appeal to 
the circuit court of appeals, this case was reversed, and it is held, 
in effect, that the court is without jurisdiction to discharge upon writ 
of habeas corpus where the collecter undertakes to déport a peti- 
tioner without a hearing, or pending a hearing; that the power of 
the court might be properly exerted in such a case to arrest the con- 
séquences of the collector's illégal act, but that it could go no fur- 
ther. 100 Fed. 389. , It is not clear as to what is meant by juris- 
diction in the courts to "arrest the conséquences of the collector's 
illégal act." If the court is without jurisdiction to inquire, upon 
writ of habeas corpus, as to the legality of the petitioner's détention 
under such circumstances, it ia without any jurisdiction wbatever in 
the premises. So far as I am advised, there is no power in the 
courts to control the action of the collector of customs as suggested. 
Theee cases establish the doctrine that the collector of customs, in 
determining the right of Chinese persons to land, may act upon hîs 
own information and discrétion, and that such action, however talien, 
is conclusive of the matter, subject to the right of appeal to the secre- 
tary of the treasury; that his décision, if he décides not to hear tes- 
timony, or not to give effect to évidence which the laws of congress 
hâve provided shall be sufflcient to establish the right to land in the 
flrst instance, or décides not to décide, is conclusive. Under the doc- 
trine of thèse cases, it is immaterial, so far as the jurisdiction of this 
court is concerned, whether the petitioner's appeal to the secretary of 
the treasury is heard by the secretary in person, or by a subordinate 
officiai in his department, or is heard at ail. The pétition for the 
writ is dismissed. 
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BOAKMAN, District Judge (dissenting). The two défendants, 
Leefe and Wolfson, were tried on the same indictment, and before 
the same jury; each of them having différent counsel. Each of the 
numerous counts in the indictment charges and shows a distinctive, 
substantive crime. A number of the counts charged such crimes as 
occurring dehors the statute of limitation. Ail of thèse counts were 
Eolle prosequied. In considerlng the reasons herein given for dissent- 
ing in this case, it will be necessary to keep in mind that this is not 
a case in which Wolfson, one of the co-defendants, could be found 
giiilty unless the évidence also convicted Leefe, the principal. 



WOLFSON V. UNITED STATES. 135 

I think it will be conceded that tlie évidence, a full report of which 

we hâve before us in tlie record, shows: First, that the goverament, 
up to the moment Moxey was permitted to give the testimony to which 
objection was unsuccessfully made by défendant Wolfson (Leefe uot 
joiuing in this objection), had offered no évidence incriminating Wolf- 
son in the case on trial; secondly, that the government's évidence, up 
to the time Leefe was allowed to testify against the objection of Wolf- 
son, was equally as free from incriminating circumstances against 
Wolfson. I think it wiU be further conceded, under the well-estab- 
lished jurisprudence relating to criminal trials, that if the govemment 
had, before the time that Moxey was allowed to answer the objection- 
able questions, rested its case, the court, on motion of défendant 
Wolfson, would hâve readily discharged him from the case. The 
eame may be said as to the right of Wolfson to be discharged at or 
before the time Leefe was permitted to give his testimony. At neither 
of thèse periods could a conviction hâve been had on the government's 
évidence against either Leefe or Wolfson. Under the jurisprudence 
relating to the practice in criminal trials, Wolfson, I think, had a 
légal right at either of those periods to move for his discharge from 
the case, and to bave deprived him of such a right by cutting him off 
from exercising it was error. 

I think the évidence of Moxey, to which objection was urged, should 
not hâve been admitted: First, because it related to substantive of- 
fenses which occurred, if they occurred at ail, dehors the period of 
limitation; and because it was directed to the purpose on the part 
of the government (though this purpose is denied by counsel for the 
government) of proving that défendant Wolfson was guilty, or had 
been antecedently guilty, of a distinctive, independent, extraneous 
crime, which crime, if committed at ail by défendant, was begun and 
completed so as to subject him to indictment before the day when 
prescription began to run in his favor. The statute of limitation, it 
is conceded, began to run on the 21st day of April, 1894. The statute 
is as follows: 

"No person shall be prosecuted, tried or punished for any offense not capital 
* * * nnless the indictment is found or information is instituted within 
three years after such offense shall hâve been committed." Rev. St. § 1044. 

It was conceded on the argument that the testimony of Moxey, if 
true, showed conclusively that Wolfson had committed an independ- 
ent, extraneous crime antecedently to the above date. 

The rule as to prescription or limitations seems to be founded on 
public policy. Such policy suggests two reasons why a défendant, 
even though the facts in the case might show, antecedently to said 
date, that he had committed such a crime and acts as would, in law, 
incriminate him in an indictable offense, should not be "prosecuted," 
"ti'ied," or "punished" for such substantive crime after the time flxed 
in tbe statute had elapsed. The basic principles on which the moral 
reason of the rule is founded, I suggest, rest on our common knowl- 
edge of things. The reason of the rule suggests that with a lapse 
of time men often give up evil-doing and become more law-abiding 
citizens; and, secondly, that, after the lapse of the time flxed by the 
statutes, the courts, because of the infirmity of human methods and 
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tMngs, become less efacient in their purpose to fairly administer the 
law between the state and the défendant. A purpose, too, of the rule 
seems to be that the law, after the lapse of the time flxed, is disposed 
to pardon and condone such independent offense. With the lapse of 
time flxed by law, the presumption of innocence, as to a crime occur- 
ring dehors the statute, ripens into a légal conclusion of innocence 
of such substantive offense. Considering thèse reasons, it may be 
said to be the gênerai rule that a défendant in a pending trial, after 
the lapse of the period of limitation, earns by opération of law an ab- 
solute indemnity from judicial prosecution, trial, or punishment for 
any extraneous crime in which the governmeut might show he may 
hâve been implicated. Under the gênerai rule, founded upon public 
policy, the law, in a sensé, condones or pardons him, not only for the 
offenses which he may hâve committed antecedently to such flxed 
time, but guaranties him indemnity from any damage or injury that 
might come to him if he should be on trial for some offense committed 
within the period of limitation. To be tried, means that a person has 
had a trial under légal methods. A fair view of the légal effect of 
the statute we hâve cited forbids anything relating to any extraneous 
crime to be used in the pending trial which may aid the purpose of 
the govemment to convict such défendant in a pending case. The in- 
demnity invested in the défendant by lapse of time is not diminished 
because it may be that the extraneous crime was a similar one to 
the offense on trial. Notwithstanding the statute of limitations, it is 
argued that testimony as to an extraneous crime committed at any 
time, if such crime be similar to the one for which the défendant ia 
on trial, is relevant, and should be admitted, because it is a part, or 
may be, of the res gestse, or because it may show to the jury trying 
the case the intention with which the défendant may hâve done the 
criminal acts for which he is on trial. So far as I am advised, the 
United States courts hâve never considered the légal effect of the stat- 
ute of limitation as to the admission of testimony against a défend- 
ant in a criminal case to show he was implicated in an extraneous 
crime occurring antecedently to the day the statute began to run in 
his favor; nor hâve I been able, in an extensive examination of the 
state authorities, to flnd therein authority for allowing the testimony 
offered by the government, for any reason, to show the defendant's 
connection in or with an independent, extraneous crime occurring an- 
tecedently to the running of the statute of limitation. There are some 
cases reported from both jurisdictions showing that testimony has 
been admitted to show that a défendant was implicated in a crime 
similar to the one for which he was being tried, when such crime was 
committed about the time alleged in the indictment; but in none of 
them, so far as I hâve seen, is the question we are now considering 
there discussed. The state statutes of limitations usually employ 
language not so libéral in its indemnities to the défendant as is found 
in the fédéral statutes. The Texas statute of limitations briefly for- 
bids "an indictment * * *" in certain cases "to be presented 
within" so many years. The statute of limitations of Louisiana is 
along the same line. The other several ^ates, so far as I hâve exam- 
ined them, hâve similar statutes to those I hâve quoted. Décisions of 
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the State courts on the question I am considering would, of course, be 
based on the language of their statutes of limitation. Such décisions 
would be advisory or persuasive, but not at ail controlling, in the mat- 
ter I am discussing. The United States statute forbids a person to be 
"prosecuted," to be "tried," or to be "punished" for an offense com- 
mitted dehors the statute. In the absence of authority to the con- 
trary, I think a fair interprétation of the words "prosecuted," "tried," 
and "punished," when they are considered in relation to the reasoning 
and philosophy on which the rule of limitation is founded, and in re- 
lation to the common-law rules of évidence, which are grounded on 
the principles which secure for défendants a fair trial under well- 
established légal methods, authorizes the suggestion that the légal 
effect of the statute is to run a line dividing, radically, as to the de- 
fendant on trial, his past from the présent, and to say to him that he 
bas, in the philosoi^hy and reason of the law, by the lapse of time, 
earned an absolute indemnity, so far as the government is concerned, 
from having anything said or done in its courts, for any purpose, as 
to any extraneous crime in which he may hâve been antecedently 
thereto implicated. 

The testimony of Moxey as to objectionable extraneous matters was 
earnestly objected to by Wolfson's counsel on the ground that the 
government could not, for any purpose, in the pending case, go behind 
the line which in law divides the présent from the past of the défend- 
ant. The district attomey urged that the évidence as to substantive 
crimes dehors the statute, ex necessitate rei, should be admitted, so 
that he would be able, after proving such crimes, to prove the fraudu- 
lently false condition of Wolfson's account on a day within the pre- 
scriptible time. It was contended by him, notwithstanding the bank's 
books on the 21st day of April, 1894, showed a crédit in Wolfson's 
favor, that as a matter of fact on that day he was a fraudulent debtor 
to the bank, and had no funds to his crédit therein upon which he 
could lawfully draw. In order to prove this contention, the court 
allowed Moxey, after saying that Wolfson's account was apparently 
not overdrawn upon the said day, to state, substantially, that as a mat- 
ter of fact it was largely overdrawn by Mm, and that he was in fact 
a fraudulent criminal debtor, and not a creditor, of the bank. Moxey 
was allowed further to say, substantially, that Wolfson had repeatedly 
been guilty, antecedently to that day, of feloniously overdrawing his 
account with the bank; that he had often committed distinctive, com- 
pleted, extraneous crimes similar to the crime for which he was then 
on trial. If Moxey's testimony was true, it follows, of course, that 
Wolfson was criminally implicated in, or guilty of, such extraneous 
crimes. It appears that the trial judge zealously endeavored to keep 
Wolfson from being "prosecuted" or "tried" for such extraneous crimes, 
and sought earnestly to forbid the jury to enter upon the trial of 
him for any such offenses; but was it within the possibilities of judi- 
cial suggestion, under the proceedings that were then going on, to 
forbid bim to be "tried," if not "punished," for the extraneous crimes 
about which Moxey testiûed? In the very nature of things, whether 
we judge from the matters and things that were then going on in 
the court in the pending trial, or from our knowledge of the effect that 
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sucIl testimony would hâve on the jury, thé hurtful fact remains that 
the facts as to the extraneous crimes were being heard and "tried" 
contradictorily in the pending case. The district attorney urged that 
Wolfson's account had "to be taken as a whole"; inferring that the 
crime, though the indictment sets up connts charging distinctive 
crimes, was a continuons one, and that if he was not allowed to pro- 
ceed in that way, notwithstanding the statute of limitation, "the de- 
fendant would be done injustice, and tliat it would be utterly impos- 
sible, by the nature of the case, to prove it." Clearly the prosecuting 
attorney meant to prove Wolfson's guilt by ehowing the very ex- 
traneous crimes which were charged in the several counts, and which 
he had "nolled" because the acts charged therein occurred before 
the said date. It is clear that, if he meant to do so, he must enter upon 
a trial contradictorily with the défendant upon the question as to 
whether Wolfson was guilty, or had been implicated in the extraneous 
crimes similar to the one for which he was on trial. The only way 
the government could show that Wolfson was guilty, or implicated 
in the extraneous crimes, was, under the trial methoîds in court, to 
show it contradictorily by légal and satisfactory évidence. For what 
use or for what purpose, to be served in the pending trial, did the 
United States attorney zealously endeavor to hâve such testimony 
given to the jury? His only légal purpose must hâve been to learn, 
by satisfactory proof, whether or not Wolfson, as a matter of fact, 
had, antecedently to the fixed date, committed such extraneous crimes, 
eo that the resuit of the trial thereon, if against Wolfson, might be 
valuable to the jury in determining the matter of intention. Such 
proof could be used or made relevant in the pending case only after 
the défendant was criminally connected with the extraneous crime 
by légal évidence. The difflculties the government's counsel was con- 
tending against, it appears to me, were difflculties inhérent in the 
nature of the case; and he sought to prove by methods, as I think, un- 
warrantable in law, a case that otherwise, as he suggested, it may 
hâve been impossible to prove against the défendant Wolfson. In this 
effort he seems to hâve had the approval of the judge, who zealously, 
in his suggestions, on admitting the testimony to the jury, endeavored 
to forbid the jury to try Wolfson on the issue as to the extraneous 
crimes. Our everyday, commonplace knowledge of men and things 
Buggests unerringly that the admission of the testimony on which 
the guilt vel non of Wolfson in the extraneous crimes was determined 
imperiled the opportunity of the défendant Wolfson to enjoy a fair 
trial under légal methods in the criminal prosecution against him. 

Considering thèse matters further, it will be seen that there are 
two material éléments in the crime charged against Leefe and Wolf- 
son, viz.: The commission of the act itself, of overdrawing, and the 
felonious intention in committing such act. The mère act of over- 
drawing his account would not be criminal in Wolfson. To incrim- 
inate Wolfson in the acts of Leefe, it must be shown that the over- 
drawing was fraudulently effected against the bank, and that the 
principal and accessary acted, in the overdrawing charge, in the exer- 
cise of a felonious intention common to both of them. It matters not 
at what time the felonious intention came into the mind and purpose 
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of both or either of them to do the criminal acts chargea in tlie in- 
dictment. No crime was coinmitted by either or both of them untiJ 
the act of fraudulently overdrawing was committed. Every over- 
drawing, in itself, with such intention, made up a substantive, com- 
pleted crime. Of course, the fraudulent act of overdrawing foUowed 
the felonious intention. The formation of the intention to plunder 
the bank might hâve existed a short or a long while bef ore the crim- 
inal acts could be charged against Wolfson, but an indictment cannot 
be founded merely on criminal intention. ïhe acts or things done by 
either of the défendants which merely show the beginning or active 
life of an intention in the défendants to plunder the bank, whether 
or not such acts or things were done antecedently to the running of 
the statute, may, if not too far remote, be relevant testimony to show 
circumstantially the intention with which the criminal act charged 
may hâve been done. The prosecution may show facts occurring 
dehors the statute which in themselves reasonably suggest the exist- 
ence of an intention to do or carry out a criminal act, where the act 
itself was committed within the statute; but I do not think, for any 
purpose, the government should be allowed to go behind the Une 
drawn by its statute of limitation to prove by trial évidence a crim- 
inal act itself against the défendant. 

Cases in which the légal effect of the statute of limitations was 
not at issue or discussed can be readily cited, from the reasoning in 
which authority may be deduced for allowing the prosecution to ofîer 
évidence to show that a défendant answering to a charge of counter- 
feiting, say, "did at or about" the day laid in the indictment pass 
similar spurious coin upon other persons. Of course, this could for 
no purpose be shown until after, in the pending trial, the défendant 
was by sufiicient évidence criminally implicated in the material mat- 
ters for which he was being tried. After défendant was criminally 
implicated in passing spurious coin at a time within the statute, it 
would be compétent for the prosecution to show that he had in his 
possession spurious coin at a time dehors the statute. Similar cases, 
too, may be cited, from the reasoning in which authority may be de- 
duced to allow the prosecution in the trial, say, of a person for horse- 
stealing at a date fixed in the indictment, to offer testimony to show 
that the défendant was seen frequently at or about the barn or lot 
from which the horse was taken bef ore the statute began to run; for 
being frequently at the barn, even with an intent to steal, whether be- 
fore or after the date the statute began to run, is not a criminal act. 
Taking the horse, within the statute, with felonious intention, makes 
the material élément of the crime. To allow the prosecution to offer 
évidence to prove in such a case, contradictorily with the défendant, 
that he was of ten antecedently at the barn, or that he was seen ante- 
cedently with a halter similar to or the one found on the stolen horse, 
could not be objected to on the ground that testimony ghowing an 
extraneous substantive crime was sought to be offered by the prose- 
cution; but if the person on trial had, as a matter of fact, stolen a 
horse, and therein committed a completed, felonious act, the Une of 
reasoning I hâve suggested would forbid the government to oflEer tes- 
timony, for any purpose, to show incriminating circumstances against 
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the défendant, which in tlieir légal effect would prove that he had 
siolen a horse, even from the same prosecuting witness, antecedently 
to the beginning of the statuts of limitations. Under this view, it 
would follow that the prosecution should not hâve been forbidden, on 
the trial of Wolfson for feloniously overdrawing his account, to show 
any of his acts with Leefe, or things done collusively by either of 
them in a common purpose to plunder the bank, when such acts or 
things merely showed an intention or préparation to commit the act 
of overdrawing for which he was on trial. 

Putting aside the reasons I hâve given to show error in allowing 
Moxey to testify to substantive, extraneous crimes occurring ante- 
cedently to the statute, I think there is another reason why the trial 
judge should hâve forbidden Moxey's testimony to be heard, for any 
purpose, at the particular time he was asked the objectionable ques- 
tion. It is conceded that at the time Moxey was allowed to show 
incriminating facts as to the extraneous crime there was, as a mat- 
ter of fact, no évidence of any kind showing that Wolfson had crim- 
inally overdrawn his account, as chargéd in the pending case; that 
is, there was nothing at that time to show Wolfson's guilt under the 
indictment. Under the jurisprudence relating to the admission of 
évidence in criminal cases, it is clearly established, as a gênerai rule, 
that "it is a violation of the fundamental sanctions of our law to 
admit évidence that the défendant committed one offense in order 
to prove that he committed another." Whart. Cr. Ev. §§ 37, 38, 48. 
We are not permitted, while trying the case against Wolfson, to go 
backward; that is, find him guilty of the last extraneous offense, 
and then take that as a factor to establish his guilt in the matter di- 
rectly in judgment. Before évidence against the défendant relating 
to a substantive, extraneous crime can be offered by the government 
for any purpose, the text-books, as well as the authorities in cases in 
which such matters are put in issue, clearly show that the ground 
must be first laid, implicating the défendant in the case on trial, and, 
unless sufiScient évidence of this has been received, ail évidence of 
other substantive, extraneous offenses, even to prove intent or sys- 
tematic purpose to commit similar crimes, must be excluded. The 
extraneous crime cannot be put in évidence without ârst proving, con- 
tradictorjly with the défendant, that he was concerned in the commis- 
sion of such crime. When that has been shown the prosecution may 
ofifer such évidence as may show his guilt therein, for the purpose of 
showing a systematic purpose on the part of the défendant to commit 
such crimes, or to show the intention with which the acts proven in 
the pending case may hâve been committed. The rules I hâve stated, 
substantially, are found in Wharton's Criminal Evidence, beginning 
at section 31 et seq., and authorities cited therein ; and they are ampli- 
fled in the case of Williams v. State^ 38 Tex. Cr. E. 129, 41 S. W. 645. 
The court therein cites text-books and authorities extensively, as well 
from other states as f roni Texas. I hâve found no United States au- 
thorities in which the point is considered. 

When the testimony of Moxey relating to extraneous crimes in 
which the government soughtto implicate Wolfson was being offered, 
the trial court should not, under my view of the authorities cited, hâve 
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allowed such évidence to go to the jury, because Wolfson, so far as 
tlie évidence then disclosed, was not sliown to be guilty of having crim- 
inally overdrawn his account, no évidence having been offered to show 
any such guilt. Moxey, in answering the objectionable questions, 
said Wolfson was, on the day fixed, a debtor, though the books showed 
him then to be a creditor, of the bank. ïhis answer, if true, shows 
that Wolfson had merely overdrawn his account, but the answer itself 
did not implicate Wolfson in any crime. As a matter of fact, it can- 
not be said that his answer, taken together with the bank books, in 
which Wolfson's account was kept by the principal, Leefe (there 
being antecedently to the time the question was asked no testimony 
showing any fraudulent act of either 31<eefe or Wolfson), did satis- 
factorily establish the guilt of Wolfson in the pending case. Grant- 
ing that the testimony as to extraneous crimes was not offered for 
the purpose of proving Wolfson's guilt in the pending case, and that 
the court did not admit it for that purpose, it must be conceded that 
it could hâve had at the time no other légal effect, either morally or 
legally, in the pending case. The court in its opinion cites two cases 
supporting the well-established right of the prosecution to offer évi- 
dence which shows the intention of the défendant, where such inten- 
tion is material, but the authorities cited therein do not militate 
against the effect of the rule cited above; that is, that "it is a vio- 
lation of the fundamental sanctions of our law to admit évidence 
that the défendant committed one offense in order to prove he com- 
mitted another." There are exceptions to this rule, as shown in the 
text writers, as well as in the décisions involving matters of this rule; 
but in no case where such exceptions were considered hâve I found 
authority for allowing testimony as to substantive extraneous crimes 
to be offered for any purpose until after the prosecution has estab- 
lished by sufBcient proof the commission of the acts charged in the 
indictment. In none of the authorities cited in the court's opinion 
does it seem to bave been necessary for the court to hâve considered 
and passed on the légal effect of the exceptions I hâve just cited, and 
which are so well established in the text -books and authorities. The 
court cites the case of Wood v. U. S., 16 Pet. 342-360, 10 L. Ed. 994, 
in which it is said that: 

"Where the intent of a party is matter in issne, it has always been deemed 
allowable, as well in criminal as in ci'vil cases, to introduce évidence of other 
acts and doings of the party of a kindred character, in order to illustrate or 
establish bis intent or motive in the partlcular act directly in judgment." 

The opinion just cited does not discuss a criminal case. The suit 
therein considered was a libel of information in rem to forfeit goods 
illegally entered in the custom house. The évidence was not objected 
to because it tended to prove one crime by showing defendant's guilt 
in another, nor was it objected to because it was offered at a time in 
the pending case when nothing had been shown to incriminate the de- 
fendant in the matter directly in judgment. It was offered by the 
government to show that the défendant had antecedently made fraud- 
ulent, but not criminal, entries. The opinion of the court cites the 
case of Moore v. U, S., 150 U. S. 57, 14 Sup. a. 26, 37 L. Ed. 996. In 
that case it is said: 
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"The government relied mainly on circumstantial évidence tendlng to show 
that the défendant was aiso gullty ot the murder of a man named Camp." 

Objection was interposed to that part of the évidence. Mr. Justice 
Brown, speaking for the court in that case said (page 61, 150 U. S., 
page 28, 14 Sup. Ct., and page 998, 37 L. Ed.): 

"The fact that the testimony also had a tendency to show that the défendant 
had been guilty of Camp's murder Would not be sufflcient to exclude it, if it 
was otherwise compétent." 

The words "if it was otherwise compétent" disclosed the thought 
that was in the mind of Mr. Justice Brown, and support the sugges- 
tions I hâve made as to the inadmissibility of the testimony before 
Wolfson's guilt was established in the pending case. Until his guilt 
was established in the pending case, the testimony would be incompé- 
tent, and such testimony as the justice was discussing could not be 
compétent until after incriminating circumstances against Wolfson 
were established. Clearly, it was not necessary for the suprême court, 
in considering those two cases, to pass upon the légal eflfect of the 
exception to the gênerai raie I hâve cited above. The exception was 
not invoked in either case, nor was it useful or pertinent to illus- 
trate the objection the justice was considering. The court says: 

"The Jury were instructed as to this purpose, and were informed that it was 
not oflfered and could not be used for the purpose of convlcting défendants of 
offenses for which they were not on trial. The fact thàt this évidence tended 
to prove another crime does not, as we hâve seen, exclude It. The fact that 
the prosecution relied upon facts offered in évidence that would hâve been 
barred by the statute of limitations Is Immaterial. If the évidence was rele- 
vant, it was not afCect«d by the lapse of three years from the occurrence." 

The court had in mind only the objection as to the effect of the stat- 
ute of limitations. It will be seen in the opinion that no considération 
was given to the rule or to the exceptions to the rule which I hâve 
cited. This rule itself, and its efféct, may hâve been in the mind of the 
court in a gênerai way, as it seems to hâve been in the mind of the 
triai judge, but in the court'e opinion there is no considération given 
to the eflect of the exceptions which are as well established as the 
rule itself. Under such exceptions it follows that the testimony of 
Moxey was prematurely offered, and should hâve been rejected, be- 
cause at the time it was offered the ground was not first laid impli- 
cating the défendant in the case on trial. The fact that the évidence 
of Moxey, in the opinion of the court, was in itself relevant, seems 
to hâve been sufflcient cause for allowing Moxey's évidence to be 
heard against Wolfson, notwithstanding the statute of limitation, and 
the force Of the rule, with the exceptions thereto, relied upon by Wolf- 
son's counsel. The bank books show that Wolfson was a créditer — 
had funds in the bank-— on the 21st day of April, 1894. The gov- 
ernment itself offered the books, but contended they were false as to 
Wolfson's account, and proposed to show this by Moxey's évidence. 
The objection, in my view, was not to allowing the government, at 
the proper time and by compétent évidence, to show that the books 
had been falsely kept by Leefe (this was shown later on by Leefe's 
évidence), and that Wolfson knew he had in fact no funds to his crédit, 
and could not lawfully draw on the bank. The government might 
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have. been permitted to prove such knowledge on Wolfson's part, 
and the circumstances as to the false books could hâve been used 
against him, to show his intention in overdrawing his account. Such 
évidence, if it had been addressed and limited singly to that purpose, 
should hâve been admitted. Going beyond this, Moxey was allowed 
to show that Leefe had frequently allowed Wolfson to fraudulently 
overdraw his account, and that he covered up such overdrafts by false 
entries. I think, under the rules of évidence now under discussion, 
the objection made to Moxey's testimony should hâve been sustained 
because it was prematurely offered. "When Moxey was sworn, noth- 
ing incriminating Wolfson had been shown by the government. Later 
on, when the court (as I think, erroneously) allowed Leefe, as a wit- 
ness against Wolfson, to show his own criminality in keeping the 
books, and Wolfson's conspiracy with him to share in the criminal 
purpose, Moxey's évidence could hâve been admitted to supplément 
Leefe's confession that he had fraudulently kept the books, and that 
Wolfson was also guilty in the matter directly in judgment. Until 
after Leefe's testimony was given to the jury, incriminating himself 
and Wolfson, Moxey's évidence should not hâve been permitted for 
any purpose. Leefe's testimony proved that the books had been 
fraudulently kept by himself, and that Wolfson knew that he was 
fraudulently overdrawing his account. Until Leefe gave his testi- 
mony, nothing had been shown by the government incriminating either 
himself or Wolfson. 

Before discussing the error assigned as to the admitting the testi- 
mony of Leefe, I quote from the record, to show the attitude of the 
case when he was admitted to be sworn: Counsel, after urging his 
objection, said: 

"I ask the court to rule now, unless lie [Leefe] is called as a witness on the 
part of the government, that the testimony be deferred until tlie défense is 
called upon to put its testimony in hefore the jury. By the Court: Has the 
government closed? By Mr. Theard [counsel for Leefe]: I hâve offered him 
freely, to be used by the government if the government sees fit. By Mr. 
Rouse [counsel for Wolfson]: Does the government call him? By Mr. Gur- 
ley [United States attomey]: The government aecepts the request, and will 
examine him as a vpitness of the government at this time. By the Court: 
Swear the witness, Mr. Clerk." 

Nothing occurred in the further colloquy between the court and 
counsel to change substantially the matter disclosed in the ques- 
tions and answers cited from the record. It is clear from this col- 
loquy that the government, at the time Leefe was sworn, had not 
closed its case. The trial judge asked, "Has the government closed?" 
îfo response was made to this inquiry. Leefe's offering himself as 
a witness for the government if it saw fit to use him was made while 
the government's case was being heard. The court seems to be of 
the opinion that the colloquy shows only an irregularity; that it was, 
as a matter of fact, of no material importance whether Leefe was 
permitted to give his évidence then, before the government évidence 
was closed, or later on, after defendant's side was taken up. In view 
of the évidence he gave, it was not material to him, because he could 
as well then as later on be heard to make a confession as to his own 
guilt; but the irregularity was fatally damaging to Wolfson, because 
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up to the time Leèfe was tendered as a witness by hîs counsel tar the 
use of the government, and the United States attorney proceeded to 
"examine him as a witness for the government at this time," there 
was no évidence implicating Wolfson in the matter directly in judg- 
ment. The effect, substantially, of the évidence adduced under the 
examination made by the United States attorney of the witness, freely 
tendered for the government's use, was that Wolfson was convicted 
by thè confession of Leefe, who was on trial under the same indict- 
ment with Wolfson. It will be seen that Leefe was permitted to be 
sworn as a government witness over the objection made by Wolfson's 
counsel. The court said: 

"The common-law rule of évidence js that, 'when two persons are jointly 
indieted and put upon trial before the same jury, neither can be a witness for 
or against the other unless the interest of the one so called has been termi- 
nated by an acquittai, conviction, or nolle prosequi." 

The authorities, without. exception, sustain this view; but the court 
says the rule just mentioned is abrogated, and in this court it is not to 
be considered, because the matter in contention is one of statutory 
construction, and quotes the United States statute of 1878. The court 
says this statute makes Leefe a compétent witness at his own re- 
quest; that, notwithstanding the common-law rule cited by the court, 
be should be heard to give testimony against the accessary, Wolfson, 
though both were on trial under the same indictment before the same 
jury. The court suggests that: 

"This statute, In terms, makes the défendant a compétent witness. The 
statute does not say 'a compétent witness for himself.' It does not say 'a 
compétent witness for the government.' He is simply made, at his own re- 
quest, but not otherwise, a compétent witness." 

Certainly there was no power, even though he was a compétent wit- 
ness, in the statute authorizing the government's counsel at any time 
during the progress of the trial to call and appropriate Leefe as a wit- 
ness for the government against Wolfson. A compétent witness is 
a person allowed to be sworn in a pending case, — to give légal testi- 
mony therein under the rules of évidence. Ail that can be claimed 
for the statute is that Leefe, if permitted at ail, under the rules of 
évidence, to be sworn, was made by its terms a compétent witness. 
However compétent the statute might hâve made him, Wolfson, the 
accomplice, could not hâve called him as a witness; nor could he on 
his own motion, or at the instance of the government, become a wit- 
ness against Wolfson. The history of the case shows that no con- 
viction could hâve been had against Wolfson at ail, but for the testi- 
mony of Leefe, because, up to the time he was offered, no incrim- 
inating facts had been stated by any witness against Wolfson. Leefe 
never requested to become "a witness in his own behalf." It seems 
to hâve been the purpose of congress to allow a défendant to be- 
come a witness "in his own behalf upon his request." "In mercy to 
him, he is, by the act in question, permitted, upon his request, to 
testify in his own behalf in the case." Wilson v. U. S., 149 U. S. 66, 
13 Sup. et. 765, 37 L. Ed. 650. The statute says a défendant may be 
a compétent witness at his own request. The United States courts, 
in considering the words "at his own request," hâve treated them as 
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if they meant in bis own behalf. The view taken by the fédéral courts 
of the statute of 1S78, as shown by the fédéral authorities, is dilïerent 
from the ruling of the state courts on similar statutes. ïhe law and 
rules of évidence in tlie state jurisdiction do not control United States 
courts as to the competency of witnesses or as to the admissibility 
of évidence therein in criminal cases. Logan v. U. S., 144 IJ. S. 263, 
12 Sup. et. 617, 36 L. Ed. 429. The common law rules of évidence, 
obtaining when the judiciary act of 178!) was passed, are the rules un- 
der which United States courts now test the competency of witnesses 
and the admissibility of évidence. Those rules remain in full force 
unless changed by statute, and there is no authority or reasoning 
therein to show that the act of 1878 has impaired the common-law 
rule forbidding the principal to be apjjropriated by the government 
as a witness against his accomplice when both are on trial under 
the same indictment. The competency of the défendant, under the 
act of 1878, in a criminal case, to give testimony, and the admissi- 
bility of such testimony, are to be determined by the rules of évi- 
dence that apply to other compétent witnesses. The only case I bave 
found in which the United States court considered and passed upon 
the question as to how far the statute of 1878 is affected by the com- 
mon-law rules of évidence is reported in U. S. v. HoUis (D. C.) 43 Fed. 
248. The court therein said: 

"Ttie act of the 16th of March, 1878, provides that a défendant charged 
with crime shall at his own request, but not otherwise, be a compétent wit- 
ness; that is, he shall not labor under disabilitles because he is a party in 
interest, and notwlthstanding this may testify. But, when a party offers 
himself as a witness in his .own behalf, he must be treated as any other wit- 
ness, and subject to any exceptions that would apply to any other witness. In 
other words, tbe act frees him from such disability." 

In the state décisions, it may be said, a more libéral view has 
been announced. Under such décisions the views of the court might 
be established. The effect of the United States statute is limited to 
making the défendant a compétent witness to testify in his own be- 
half. It does not abrogate as to him ail the rules which at common 
law qualify and limit the testimony of other compétent witnesses. 
Wolfson is charged with a crime against the United States. He is 
entitled to a trial under the common-law rule, which forbids the 
testimony of a principal to be appropriated by the government against 
his accessary when both parties are on trial at the same time under 
the same indictment. The court says : 

"We think the statute made Leefe a compétent witness at his own request. 
To construe it otherwise would do violence to its plain words, and would de- 
feat the législative intent." 

In support of this suggestion the court cites no United States au- 
thorities in which the effect of the common-law rule, taken together 
with the act of 1878, is considered, but relies upon a libéral quotation 
from state authorities. The state authorities are at variance on the 
subject, and are not in Une with the rule so far as it has been laid 
down in the fédéral courts in any case where the matter at issue 
102 F.— 10 
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was involved. Tbe court cites the case of Benson v. U. S., 146 U. 
S. 325, 13 Sup. et. 60, 36 L. Ed. 991, but says it is not strictly in 
point, because in that case there bad been a severance, and only one 
défendant was on triai. The court's use of tbis autbority is like 
tbe play of tbe Prince of Denmark with Hamiet left out. In tbe 
Benson Case tbe défendant alone was on trial, and tbe common-law 
rule probibiting a principal being called as a witness wben be and 
bis accessaries are on trial before tbe same jury was not varied by 
anytbing tbat was ruled upon in that case. Antecedently to tbe act 
of 1878 a défendant on trial by bimself was, under tbe common law, 
incompétent, because of interest, to testify to relevant matter in bis 
own bebalf, for any purpose, in tbe case. Whetber a défendant is 
on trial by bimself alone, or whetber he is on trial as a principal 
witb bis accessary, under tbe same indictment, tbe act of 1878 makes 
either of sucb défendants a compétent witness to give testimony un- 
der tbe common-law rules of évidence obtaining at tbe time of tbe 
act. If Leefe, as principal, and Wolfson, as accessary, had been 
on trial antecedently to tbe act of 1878, there were then two common- 
law rules of évidence which would bave made Leefe incompétent to 
testify against Wolfson. If he had been oflered as a witness, be 
would bave been "arrested at tbe book," because of tbe légal effect 
of those two rules: First, he could not bave been sworn because be 
was a party in interest; secondly, he could, not bave been sworn be- 
cause he was on trial as a principal with bis accessary, under tbe 
same indictment, before tbe same jury. Each one of thèse two rules 
of évidence rests on différent reasons. The first one suggests its own 
reason. Tbe second rule rests in public policy. After tbe act of 
1878 neither of them, if seasonably oflered as witnesses, could hâve 
been "arrested at tbe book." They would bave been sworn, but in 
tbe process of their examination, as compétent witnesses, they would 
bave been subjected to tbe rules that would bave qualifled or limited 
or bave been applicable to tbe évidence of any other compétent wit- 
ness. It was not tbe purpose of tbe act, in removing a disability 
resting on tbe ground of interest, to relieve Leefe from other rules 
of évidence resting on public policy, and applicable to tbe conditions 
of tbe case in which he was being tried. Certainly, at no time, 
whetber on the trial or antecedently to tbe trial, could Leefe bave 
made a confession which would bave been beard to convict bis ac- 
complice, Wolfson. It would not be a fair construction of the law 
to say that the act, which was intended to remove a defendant's in- 
competency resting on the fact that he was a party in interest, sbould 
be allowed to operate so as to violate tbe right of Wolfson under 
the common law to forbid Leefe's testimony, which in fact was sub- 
stantially a confession made by bimself against Wolfson. It had that 
effect in bringing about a conviction of Wolfson. Considering tbe 
matter of admitting Leefe's testimony, under the conditions of the 
case quoted from the record, it occurs to me that the trial judge, if 
autborized at ail to admit Leefe's testimony, or let it be appropriated 
by the government at the time bis counsel "freely" offered bim as a 
witness, sbould bave said to Leefe, substantially: 
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"Ton may now give your testimony under the act of 1878 If you choose to 
do so; but, under the rules of évidence, to the beneflt of which Wolfson Is 
entitled, your évidence will be limited to a déniai or admission of your guilt. 
You cannot give any testimony agaiust AVolfson. If you choose, you can give 
testimony for yourself or against yourself, or you can now malie a confession 
of your own guilt in the présence of the court, just as you could hâve made it 
elsevi^here; but nothing you can say will be talsen against Wolfson." 

I think, to allow any other view to obtain, under the conditions of 
the case, would, in eiïect, be to reflne away Wolfson's right to a fair 
trial under the common law as it existed when the judiciary act of 
1789 was passed. 

"The reason for the exclusion of husband and wife when called 
for or against the other being social policy, and not interest, statutes 
abolishing incompetency resting on interest do not remove the com- 
mon law of incompetency of husband and wife for or against the 
other." Whart. Ev. par. 431, and numerous cases cited thereuuder. 

In Lucas v. Brooks, 18 Wall. 436, 21 L. Ed. 779, the court says, in 
discussing the admissibility of a wife's évidence in a case where the 
husband is the party in interest : 

"But, it is argued, because congress has enacted that in civil actions In the 
courts of the United States there shall be no exclusion of any wltness because 
be is a party to or interested in the issue tried, the wife is compétent to testify 
for her husband. Undoubtedly the act of congress has eut up by the roots ail 
objections to the competency of a witness on aceount of interest. But the 
objection to a wife's testlfying on behalf of her husband is not, and never has 
been, that she has any interest in the issue to which he is a party. It rests 
solely upon public policy. To that the statute has no application. Accordingly, 
though statutes similar to the act of congress exist In many of the states, 
they hâve not been held to remove the objection to a wife's competency to tes- 
tify for or against her husband." 

By analogy, this quotation sustains the contention that the légal 
eflect of the act of 1878 is to relieve a défendant of disability on the 
ground of interest, but that the common-law rule of évidence as to 
inadmissibility of a principal's évidence, quoted and eanctioned by 
the court in this case, is founded on public policy, and is not abro- 
gated by the légal eflect of the act of 1878. That statute removes 
the disqualification of a witness by reason of interest, but does not 
remove such disqualification as is shown in the authorities to rest 
"solely on public policy." Mitchinson v. Cross, 58 111. 367, and Ameri- 
can and English cases cited thereunder; Ney v. Swinney, 36 Ind. 455, 
citing numerous cases. 
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PARIS MEDIOINB CO. T. W. H. HILL CO. et al. 

(Circuit Court o£ Appeals, Sixth Circuit May 8, 1900.) 

No. 764. 

1. Unfair Compétition— Uni/Awful Imitation op Namb or Packagh. 

Where there are strong resemblances between the name or dress of the 
goods of défendant and complalnant, for whlch no sufflcient reason ap- 
pears, the Inference is that they exist for the purpose of misleading; and 
where they are of such a character as to deceive ordinary purchasers, in 
the exercise of ordinary care, they are sufflcient to establish unfair compé- 
tition. The fact that the dissimilarities are such that, If called to the 
attention of a purchaser, or if he were given an opportunity for compari- 
son, he would not be decelved, Is not a défense. 

3. Appbal— lÎEViBw — Ordeb Denyins Pbeliminart Injonction, 

The review on appeal of an order grantlng or denying a prelimlnary in- 
junction is not as if the appeal was from a final deoree upon the merits, 
especially where such order was based in large part upon conflletlng affl- 
davits; and, to Justify its reversai, It must clearly appear that a mistake 
was made by the court below. 

S. Samb— Unfair Compétition. 

On an application for a prelimlnary Injunctlon against the Infrlngement 
by défendant of the name "Bromo Quinine," claimed by complainant as 
a trade-marb for a médicinal préparation, the court found, upon conflicting 
affldavits, that the word "bromo" was one of description, and was used by 
complalnant for the- purpose of inducing the belief In the public that bro- 
mine was a leading constituent in its compound, in which it was not in 
fact an ingrédient, and that by reason of such facts complainant was 
not entitled to be protected in the exclusive use of the word as a trade- 
marli, or to relief in equity from unfair compétition. Héld, that such flnd- 
ings were not so clearly erroneous as to justify the reversai of an order, 
based thereon, denying a prelimlnary injunctlon. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

This Is a bill in equity to restrain unlawful compétition in trade, and the 
appeal is from a decree denying to tJie complainant a prelimlnary injimction. 
The motion for the injunctlon was heard upon the bill and certain affldavits 
and exhibits thereto, and upon counter affldavits flled by the défendant. The 
complainant is a corporation which since some time prior to 1893 bas been 
engaged in the manufacture and sale of a médicinal préparation or remedy 
which is called "Bromo Quinine," or "Laxative Bromo Quinine," or "L. B. Q.," 
and which, It claims, bas acquired a high réputation as a remedy for coughs, 
colds, and la grippe. It is averred that complainant first began the use of 
thèse names for its remedy, and that tne remedy, under thèse names, has ac- 
quired a wide réputation, and has been sold throughout the United States, 
Canada, and Europe in large and increasing quantities. Complainant does not 
disclose its formula, claiming that it eonstltutes a valuable trade secret; but 
it avers that it has expended more than $300,000 In introduclng and establish- 
ing a demand for Its préparation, and has adopted for it, not only a distinctive 
name, but a dress, by which It has become well known to the trade and the 
"•onsuming public. Complainant's préparation is put up and sold In small 
tablets, circular in form, each being about three-eighths of an inch in diame- 
ter and one-eighth Of an inch thiclc. On one face of the tablet appears in 
relief the letters "L. B. Q." Twenty-flve of thèse tablets are put up In a small 
pasteboard box. Upon the top, bottom, and sides of this box appears certain 
printed matter, printed partly in red and partly in black colors; thus making a 
distinctive dress and advertisement, best shown by the appearance of the 
box when opened out, as shown below: 
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Tivelve of thèse small boxes are packed In a large box or carton, wMeh ia 
aflapted to stand on the counter or show case; being provided with folding legf 
projecting froni the box, so that the carton may be held in a vertical or slant- 
ing position. Thèse cartons are made of white pasteboard, and are about 
8% inches long and éVa inches wide. Upon their front face is contained certain 
lettering in red inli, of much the same gênerai import as that upon the smaller 
boxes, in whieh the words "Laxative" and "Bromo Quinine" are particularly 
conspicuous. 

The bill charges that the défendants, "in violation of complainant's rights. 
hâve caused to be made and sold, and are now causing to be made and sold, 
a médicinal préparation purporting to be of the same nature as complain- 
ant's, and for the same diseases, marlied and called 'Bromide Quinine,' which 
said name is a colorable imitation of complainant's trade-marlj and trade- 
name, 'Bromo Quinine,' and is marked on tlie boxes and pacliages containing 
this préparation for the purpose of selling défendants' goods as and for the 
complainant's, with the object and resuit of deceiving tlie publie into buying 
défendants' product as and for complainant's, for the purpose and in order that 
the défendants may sell their production on the réputation of complainant." 

The défendants' préparation is also made into small tablets, greatly resem- 
bling, in size, shape, and color, the tablets of the complainant, and across the 
face of each tablet is impressed the raised letters "W. H. H." Thèse tablets 
are placed in small paper boxes, having a gênerai similitude to those used 
by coniplainant. Upon the top, bottom, and sides of this box is certain printed 
matter, best shown by the foUowing fae simile of défendants' box opened oat: 
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Twelve of thèse small boxes are placed In a larger pasteboard carton, 
adapted to stand in a vertical position. Upon this carton is printed In letter- 
ing of chocolaté color a part of the most strlklng and "taking" parts of the 
printed matter on the smaller boxes; the words "Cascara" and "Bromide 
Quinine" being particularly conspicuous. 

The court below, upon a comparison of the tablets, boxes, and cartons made 
and used by the rival makers, reached the conclusion that there was "no such 
simllaritj' as would deceive the public or those accustomed to using complain- 
ant's remedy." In respect to the use of the words "Bromide Quinine" as a 
substltute for "Bromo Quinine," the court held: First. That "bromo," In 
Chemical compounds, was well known as indicating the présence of bromine as 
its principal élément, and that "its use by complainant was obviously intended 
to imply that bromine was a leading constituent in the compound which It 
made and sold,. and the preflx 'bromo' was evldently used for the purpose of 
induclng that belief in the public, and afflrms the présence of that ingrédient 
in the préparation." Second. That "bromo" Is not an Ingrédient in the com- 
plainant's remedy. Third. That the right of the complainant to be protected 
in the exclusive use of that word as a trade-mark, or against its use in the 
alleged unfair compétition of défendants, should be denied, because "complain- 
ant,' being engaged in deceivliig the public by false représentations as to the 
ingrédients of Its compound, has no more right to protection in a court of 
equity àgalnst unfair compétition than It has to a monopoly in the use of tbe 
Word 'bronïo,' which is a descriptive word." A temporary Injunction was 
therefore denied, chlefly upon the ground that "bromo" was a descriptive word, 
whlçh complainant used deceptively. 

Paul Bakewell, for appellant. 

A. C. Lightner and G. F. Burton, for appellees. 

Before LUETON, Circuit Judge, and SEVERENS and THOMP- 
SON, District Judges. 

LUK/TON, Circuit Judge, after mating tlie foregoing fetatement, de- 
livered the opinion of the court. 

It must be admitted that the resemblances between the trade-name 
and dress of the rival préparations hère involved are numerous and 
striking. There are différences between their packages, including 
différences in the colors of the lettering thereon, but the différences 
are less observable than the resemblances. An intentional infringer 
is never likely to make his packages exactly like that of the trades- 
man whose trade he proposes to steal. To avoid the conséquences of 
infringement, an intentional infringer will usually take care that there 
are plenty of what Judge Lacombe, in Scheuer v. Muller, 20 0. C. A. 
161, 74 Fed. 225, 228, called "arguable différences," to stand upon 
when brought into court, but resemblances to the article he desires to 
imitate sulïicient to deceive the average purchaser into buying the 
simulated article as and for the goods of another. Speaking of the 
infringement of a trade-mark, Justice Cotton, in Tea Co. v. Herbert, 7 
Eng. Rep. Patents & Trade-Mark Cas. p. 183, said: 

"Of course, when one person imitâtes another's mark, he never takes it ab- 
solutely in ail points. If so, there is no question. But there is always a siml- 
larity and dissimilarity, in order that he may say, 'If you look at the marks 
carefully, you will see such a différence that you cannot be deceived.' Of 
course, when you are told that there are two marks, and the différences pointed 
out, or they are put before you so that you can see the différences, then in 
that case you might say there is hardly any probability of déception; but, 
when one only Is shown, there are certain incautious purchasers who would 
probably be deceived by the simllaritles which exist, the articles being the 
same." 
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Wheii there are found strong resemblances, the natural inquîry 
for the court is, why do they exist? If no suffi cient answer appears, 
the inference is that they exist for the purpose of misleading. Taylor 
V. Taylor, 2 Eq. Eep. 290. We are to remember that the average pur- 
chaser has seldom the opportunity of making a close comparison ; that 
he is apt to act quickiy, and is therefore not expected to exercise a 
high degree of caution. Pillsbury t. Flour-Mills Co., 12 C. C. A. 432, 
64 Fed. 841. 

In McLean v. Fleming, 96 U. S. 245, 255, 24 L. Ed. 832, the court 
said: 

"Difficulty fréquent!}' arises in determining the question of intringement. 
but it is clear that exact similarity is not required, as that rcquirement would 
always enable the wrongdoer to évade responsibility for bis wrongful acts. 
Colorable imitation, -which requires careful inspection to distingaish the spuri- 
ous trade-marlc from the genuine, is suflieient to maintaln the issue, but a 
court of equity will not interfère when ordiuary attention by the piirchaser of 
the article would enable him at once to discriminât^ the one from tlie other. 
Where the similarity is suflieient to convey a false impression to the public 
mind, and is of a character to mislead and deceive the ordinary purchaser, in 
the exercise of ordinary care and caution in such matters, it is suflieient to 
give the injured party a right to redress, if he has been guilty of no lâches." 

The gênerai resemblance between the names "Bromo Quinine" and 
"Bromide Quinine" is very striking. The words "Bromo Quinine" 
catch the eye and fasten themselves in the memory, and, as the name 
of the remedy, become easily known and recognizable. The diiïerence 
between "Bromo Quinine" and "Bromide Quinine" is slight, and not 
likely to attract the attention of the average public. It is true that 
complainant uses the word "Laxative" as a prefix, but that is a word 
indicative of a therapeutic etïect. The défendants hâve substituted 
"Cascara" as a prefix, that being a drug widely and generally known 
as one ol the best laxatives. Hère, again, is both a resemblance and 
a différence, by which the literalness of imitation is avoided, while 
the laxative property of the defendantsi' "Bromide Quinine" is called 
to the attention of the public. 

But is the complainant entitled to prevent the défendants from 
using the words "Bromide Quinine," as a trade-name greatly resem- 
bling that of complainant? The défendants say that they use the 
name "Bromide Quinine" as descriptive of the ingrédients of their 
remedy, and for the purpose of telling the truth. But the chemical 
analysis made of their tablets show but the barest trace of bromine, — 
not enough to hâve the slightest therapeutic effect. The court below 
thought, however, that the présence of even a trace gave a color of 
truthfulness to the use of the word "Bromide." If the fact be, as 
shown by the affidavits, that défendants do not use "Bromide Qui- 
nine," and that the trace of bromine in their préparation can hâve no 
possible médicinal effect in the doses intended to be taken, it is a fact 
tending to show that the use of so infinitésimal a quantity was in- 
tended to justify the use of a word in their trade-name for the purpose 
of not only misleading the public into the belief that bromine was 
a leading élément in their préparation, but to also justify the use of 
the same word against the trade-name of complainant. Such a de- 
vice was resorted to in the case of California Pig-Syrup Co. v. Fred- 
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erick Stéams & Co., 20 0. C. A. 22, 26, 73 Fed. 812, 33 L. E. A. 
56; but this court regarded the de vice as net altering the légal effect 
of the fact that the syrup advertised and sold was a syrup of senna, 
and net of figs. Complainant, on the other hand, urges that its pre- 
ux, "Bromo," is a coined word, and is not descriptive. The court 
below took judicial notice of a définition of "bromo" found in the 
Standard Dictionary, where it is stated that the word is "derived 
from bromine," and is "a combining word used mostly in names of 
Chemical compounds in which bromine is a principal élément." Upon 
this définition and certain affidavits filed by défendants, made by 
chemists, of the same gênerai ténor, the court reached the conclu- 
sion that the trade-name of the complainant was descriptive, and 
that complainant, by its use, intended to aflQrm that bromine was 
a leading constituent in its remedy. The court below also found, 
upon the strength of certain affidavits purporting to state the results 
of chemicaJ analysis made for défendants of the tablets of the com- 
plainant, that its tablets contained no bromine whatever. Upon thèse 
considérations the court reached the conclusion that, upon the show- 
ing made, th« complainaot's trade-name was descriptive, and there- 
fore not the subject of a technical trade-mark, and that complainant 
was not entitled to protection against a use of the same name by 
the défendants, because it was a descriptive name used descriptively. 
Whether the word "bromo" has or bas not aequired a deflnite sig- 
niflcance as a term of science, indicating a compound in which bro- 
mine is an élément, is a matter upon which this court is not clear, 
and is therefore reluctant to disturb the order denying to complain- 
ant a temporary injunction. There is no finding and no proof as to 
whether there is known, either in chemistry or medicine, such a com- 
pound as "bromo quinine." In the case of Keasbey v. Chemical 
Works, 142 N. Y. 467, 37 N. E. 476, the trade-name «Bromo Caffein" 
was protected as a trade-mark; the court, after elaborate considéra- 
tion, holding that the name was arbitrary and fanciful, and was not 
so descriptive "as to impart information as to the gênerai character- 
istics and composition of the plaintiff's préparation" to such an es- 
tent as to make the trade-mark invalid because descriptive. If the 
word "bromo" is not descriptive, in the sensé that it afflrms the prés- 
ence of a particular and known drug in complainant's préparation, 
and could therefore be the subject of a valid trade-mark in associa- 
tion with the word "quinine," it is difificult to see how its use can 
be regarded as so misleading and deceptive as to exclude complain- 
ant from the doors of a court of equity. In California Fig-Syrup Co. 
V. Frederick Stearns & Co., 20 C. C. A. 22, 25, 73 Fed. 815, 33 L. R. 
A. 57, the term "Syrup of Figs" was held by this court to be plainly 
and distinctly descriptive of a syrup "in which the médicinal quality 
of the flg is the active and chief élément." It was also found from 
the facts of that case that the complainant intended that the public 
ehould understand that the name was used in this descriptive sensé. 
The court below, upon the évidence, reached the conclusion that the 
word "bromo" was also a word of description, and that the complain- 
ant, by its use, intended the public to understand and believe "that 
bromine was a leading constituent in the compound which they made 
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and sold"; thus bringing the case within the rule applied in the Fig- 
Syrup Case. In Proctor & Gamble Co. v. Globe Reflning Co., 34 G. 
C. A. 405, 406, 92 Fed. 357, tbis court refused to reverse the action 
of tbe court below in denying a temporary injunction, upon the ground 
that it was not so plainly apparent that the court below had made 
a mistake as to justify a reversai of its action in a matter in whicb 
much must be left to the discrétion of the court below. The trial of 
the question, upon appeal from an order granting or denying a pre- 
liminary injunction, especially when the action of the court below 
was based in large part upon conflicting affldavits, is not as if the ap- 
peal was from a final decree upon the merits. In the case cited above, 
this court, speaking by Judge Severens, said: 

"This being an appeal from an order denying a prellminary injunction, the 
question to be determined is wliether the discrétion of the court below was 
improvidently exercised, and not whether, upon the final hearing, upon full 
View of ail the facts in the case, this court would, upon the évidence before It, 
reach the same conclusion as that of the court below. Duplex Printing-Press 
Co. V. Campbell Printing-Press & Mfg. Co., 16 C. C. A. 220, 69 Fed. 252; Gar- 
rett V. T. H. Garrett & Co., 24 C. C. A. 173, 78 Fed. 472. To justify this court 
in reversing an order of this kind, it must be quite clearly apparent that a 
mistake was commltted by the court below. Ritter v. Ulman, 42 U. S. App. 
263, 24 C. C. A. 71, 78 Fed. 222." 

The ruling of Judge Swan, who heard this case in the court below, 
was based upon certain conclusions of fact, already stated, drawn 
from conflicting ex parte affldavits. In this situation of the case, 
we are not so clearly convinced that there bas been such a plain error 
as to justify a reversai. The decree will therefore be affirmed. 



LA REPUBLIQUE FRANÇAISE et al. ▼. SCHULTZ. 

(Circuit Court of Appeals, Second Circuit January 24, 1900.) 

No. 74. 

1 Unpair CoMPBTiTroN— Labels— Minerai. Watbrs. 

Labels on bottles of artiflcial minerai water. describing it merely as 
"Vichy (Grand Grille)," imply that the bottles contain natural Vichy wa- 
ter from the Grand Grille spring, and the sale of such water In compéti- 
tion with the natural water constitutes unfair compétition.^ 

ti, Same— AccODNTiNG for Profits— Lâches. 

Where a défendant had sold artiflcial minerai waters for 30 years under 
the same labels, which implied that the water was from a well-known 
natural spring, before the proprietors of such spring took any steps to 
prevent the unfair compétition, they are not entitled to an accounting 
for gains and profits made during such time. 

3. Same— Suit im Namb of Poreign Nation. 

The fact that a suit for unfair compétition in the sale of water pur- 
porting to be from minerai springs is brought in the name of a soverelgn 
nation, which is the owner of such springs, will not preclude the dé- 
fense of lâches, where the party beneflcially interested as plaintlff is & 
private corporation. 

1 As to unfair compétition in trade, see notes to Scheuer v. Muller, 20 C. C, 
A, 165, and Lare v. Harper & Bros., 30 C. C. A. 376. 
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Appeal from the Circuit Court of thé United States for the South- 
ern District of New York. 
For former opinion, see 94 Fed. 500. 

Rowland Cox and Herman Gustow, for appellants. 
Briesen & Knauth, for respondent. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The existence in the commune of 
Vichy, in France, of numerous minerai springs, which hâve long pro- 
dueed water of high médicinal value, is well known. The water be- 
gan to be sold as early as 1716, and became popularly known as 
"Vichy" or "Vichy Water." The republic of France is the owner of 
nearly ail thèse springs, and by the terms of acts passed in 1853 and 
1864 La Cornpagnie Fermière de L'Etablissement Thermal de Vichy 
(hereinafter called the "Company") obtained the concession of the 
springs owned by the state for terms of years which hâve not yet 
expired. This company bottles at Vichy, and sells in France and in 
other countries, the waters of which it is the lessee, under labels 
which are its property, and of which the characteristic marks consist 
in the name "Vichy," and the name of the particular spring, and a 
woodcut vignette showing the "thermal establishment." In 1853 it 
began to export its water to this country, and in 1893 its shipmentsto 
this country were about 300,000 bottles. In 1896 its entire ship- 
ments amounted to nearly 10,000,000 bottles. The natural waters 
are exported in their original condition, and are not artiflcially char- 
ged with gas. In 1823 Struve, a German chemist, commenced in 
Dresden the manufacture of artifieial minerai waters, by carefully 
analyzing the water of the natural minerai springs of Europe, and re- 
producing them with the same ingrédients and the same properties, 
added from time to time to the scope of his manufacture, and in- 
cluded the imitation of the Vichy water, and his various products 
became widely known in Europe. In 1862 Cari H. Schultz, the tes- 
tator of the défendant, began in New York the manufacture and sale 
of artifieial Vichy water in accordance^ with the standard analysis 
of the Grand Grille spring by Bauer, an assistant of Struve. This 
spring was one of those owned by the French republic, and its wa- 
ter was considered to be of especial value. The labels upon the bot- 
tles in which the water was sold contained the words: "Vichy 
(Grand Grille). Cari H. Schultz," — and also contained the words, 
"Cari H. Schultz's Vichy (Grand Grille)," and Bauer's analysis. Thi& 
label was not in any respect an imitation of the company's label. 
After the commencement of this suit, Schultz changed his label so 
that it read: "Vichy. Manufactured by Cari H. Schultz," — and con- 
tained the words, "Cari H. Schultz's Vichy, Compounded After Bauer's 
Analysis." This water has been usually put in siphon bottles, and 
has been continuously sold in very large quantifies by druggists, ren- 
dors of soda, saloon keepers, and at hôtels. In the year 1897 the out- 
put was about a million siphons, The bill in this case was flled 
against Cari H. Schultz on January 23, 1892. He died on May 29, 
1897, and thereafter the complainants flled their bill of revivor 
against Louise Schultz, as executrix of his last will. After Decem- 
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ber 31, 1892, until his death, Ms label on each bottle was as folio ws: 
"Artificial Vichy. Manufactured from Distilled Water by Cari H. 
Schultz." In the publications and advertisements of Schultz there 
is no représentation that bis water is natural Vichy,- but, on the cou- 
trary, its artificial character is asserted, and his water bas gained a 
high réputation from its accurate conformity to the analysis of the 
genuine water. By intelligent purchasers of his Vichy, it was un- 
derstood to be artificial, and the distinction was well known by phy- 
sicians, who prescribed one or the other article according to the 
needs of the patient; and while, undoubtedly, the use of the name 
"Vichy" by Schultz when his water was first introduced into this 
country diminished the sales of the waters of the complainants, and 
gave quick notoriety and popularity to the article which he made, it 
did not confuse in the public mind the identity of the two articles, 
because the one was a still and the other a sparkling water. The 
sales of artificial Vichy in this country- far exceed those of the nat- 
ural water. No complaint or remonstrance by the lessees or their 
agents against the use of the Schultz labels was made prior to the 
commencement of this suit. 

The facts of this case, like those in City of Carlsbad v. Schultz 
(C. C.) 78 Fed. 469, which, in its main features, resembles this case, 
are unique in their character. The word "Vichy," by itself, with- 
out other words of explanation, is not a technical trade-mark, but 
the words which Schultz originally placed upon his labels, "Vichy 
(Grand Grille)," imply that the water which the bottle contained was 
Vichy water from the Grand Grille spring; and thus the case be- 
comés one of unfair compétition by the testator's assertion that he 
was selling the water of the plaintiiï's spring, and by the untruthful 
appropriation of its réputation. The principles in this class of cases, 
which are not strictly trade-mark cases, but analogous thereto, hâve 
been often stated, and are found in the décisions quoted in Lawrence 
Mfg. Co. V. Tennessee Mfg. Co., 138 U. S. 537-549, 11 Sup. Ct. 396, 
34 L. Ed. 997, among which is Thompson v. Montgomery, 41 Ch. Div. 
35, known as the "Stone Aie Case." Many of the cases are coUected 
in Flour Mills v. Eagle, 30 C. 0. A. 386, 86 Fed. 608, 41 L. R. A. 162. 
This misappropriation could bave been prevented because the label 
did not fairly describe the water which he manufactured, and he 
could hâve been compelled to tell with complète plainness upon his 
labels that he was manufacturing in New York artificial Vichy wa- 
ter. What he was doing was to imitate Struve, and artiflcially man- 
ufacture a water which corresponded with the analysis of the Grand 
Grille spring. This misappropriation was, however, more apparent 
than real, because he was, in the literature which he circulated, an- 
nouncing that his product was artificial and not natural; and this 
fact was thoroughly known by the ordinary consumers of the article, 
until Schultz's Vichy became an article distinct from the still water 
of the natural spring. 

It is conceded that an injunction cannot now be directed. because 
the original défendant is dead, and there is no proof that his ex- 
ecutrix is continuing her husband's business. The question of im- 
portance is whether an accounting shall be directed. An accounting 
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for the period within which the distinctively artificîal cliaracter of 
the Schultz Vichy has been well Understood would not seem to be 
équitable; but it is needless to consider that subject, for it is estab- 
lished in trade-mark cases, in accordance with tlie gênerai princi- 
ples of equity (2 Story, Eq. Jur. § 1520), that when "acquiescence of 
long standing," and "inexcusable lâches in seeking redress," hâve 
been shown, the complainant is not entitled to an accounting, nor to 
a decree for gains and profits. McLean v. Fleming, 96 U. S. 245, 24 
L. Ed. 828, Thèse prerequisites to a refusai for an accounting clear- 
ly appear in this case. 

It is said that there can be no imputation of lâches against the 
owner of the springs, the republic of France being a sovereign pow- 
er. The lessee is the actual party in interest, which would profit by 
a decree for an accounting; and while the republic of France is the 
owner of the springs, and a party to the suit, the lessee is the one 
beneficially interested in the gains and profits which might resuit 
from a decree. The principle that lâches are not imputable to the 
government of a nation is not applicable in this case. The decree of 
the circuit court is aiflrmed, with costs. 



WBBKB MEDICAL TBA CO. T. WBBER et al. 

(Circuit Court, B. D. New York. April 25, 1900.) 

Trade-Nambs — Unfaib Compétition — Phbliminaet Injunctioit. 

Where the riglits of parties to the use of certain trade-names and labels 
hâve been adjudicated, and the défendants thereafter submitted to counsel 
for complainants a proposed new fonn of label, which was by them ap- 
proved as unobjectionable, another court will not grant a preliminary In- 
Junctlon against the use of such label by défendants on the application of 
the complainant 1 

In Equity. Suit for unfair compétition. On motion for prelimi- 
nary injunction. 

Goepel & Eaegener, for complainant. 
James A. Whitney, for défendants. ■ 

THOMAS, District Judge. The çomplainant's assignors, on Au- 
gust 29, 1899, obtained in the suprême court of the state of New York 
a judgment, which, as to the rights determined therein, is an estoppel 
upon the défendants herein. After such judgment, the présent défend- 
ants, with a view of complying therewith, submitted to the counsel for 
the présent complainant the label which is the subject of the présent 
controversy, and such counsel stated that he saw no objection to it, 
and the défendants thereupon adopted the label, and for such adop- 
tion they are accused by the complainant in the présent action. It 
was the impression of the court upon the hearing of the motion for a 
preliminary injunction that a label which seemed unobjectionable 
when submitted to the skilled and advised counsel for the complain- 

1 Unfair compétition in trade, see notes to Scheuer v. Muller, 20 O. 0. A, 166, 
and Lare v. Harper & Bros., 30 0. G. A. 376. 
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ant should not be deemed a violation cf the complainant's rights 
within tlie limits of examination observed upon applications of this 
nature. The impression is not diminished after an examination of 
the briefs, and upon that ground alone the motion for a preliminary 
injunction is denied. The position apparently taken by the défend- 
ants, that their tea is now known as "Weber's Tea," may enter into the 
ultimate décision, but for the purposes of a preliminary injunction the 
consent above discussed must hâve the greater influence. 



ALBANY PERFORATED WRAPPING-PAPER 00. v. JOHN HOBERG CO. 

(Circuit Court, E. D. Wisconsin. May 18, 1900.) 

Trade-Makks— Natukb and Porposb— Kigiit to Protection ik Use. 

A trade-mark must dénote origin, and its legitimate purpose is to dis- 
tinguish tiie goods of the manufacturer uslng it from those of other manu- 
facturers. Hence a manufacturer of a single article, like toilet paper, 
■who uses upon his packages a large number of différent names, to desig- 
nate différence In quality, sbape, or size, or merely to meet the whims 
of customers, and which tend to produce confusion, rather than certainty, 
as to origin, cannot be protected in the exclusive use of such names as 
trade-marks. 

In Equity. Suit to enjoin infringement of tradé-marks. 

Winkler, Flanders, Smith, Bottum & Vilas, for complainant. 
Erwin, Wheeler & Wheeler, for défendant. 

JENKINS, Circuit Judge. The complainant flled its bill to enjoin 
the use by the défendant of 13 différent trade-marks of which the 
complainant claimed to be proprietor, and used upon toilet paper 
which it manufactured and sold. Thèse brands were, respectively: 
Sunflower, adopted in 1891; Beverwyek, adopted in 1893; Club, 
adopted in 1891; Clover Leaf, adopted in 1891; Pacific, adopted in 
1891; Diamond, adopted in 1891; Hôtel, adopted in 1886; Factory, 
adopted in 1886; Standard, adopted in 1886; Economy, adopted 
in 1886; Victor, adopted in 1893; Cabinet, adopted in 1891; A No. 
1, adopted in 1891. The complainant appears to bave been the flrst 
to manufacture and sell perforated toilet paper in relis. It also 
made and sold it in sheets. Some of thèse brands were attached to 
the roUs, and some of them to the sheets, or the packages containing 
the sheets. With respect to most of the brands, they would seem, 
from the évidence, to hâve designated in some cases the quality, 
and in some cases the size, of the sheets; and the sale priées dif- 
fered according to the quality and the size of the sheets. Thus, 
sheets to which the Sunflower brand was attached were 4 by 6, and 
the price |5 per case, while the Beverwyek brand represented a flner 
quality of paper, and in size was 4^ by 6J, and was sold at |7.25 a 
case. The Hôtel brand represented the quality of paper commonly 
supposed to be used in hôtels. I do not find that the same brand 
was used on différent qualifies and sizes of paper, with the possible 
exception of the Diamond brand, which appears to hâve been used 
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upon three qualities and two sizes ot paper, The complainant corn- 
menced the business of manufacture and sale of toilet paper in the 
year 1877, its principal ofiBcer testifying that he was unable to say 
how many différent brands were used by It, — whether 1,000, 2,000, 
or 5,000; but the testimony leaves no doubt that it employed a large 
number of brands. Certain of thèse brands were originated by its 
ofi3cers, and a large number of other brands suggested by customers, 
and it placed the particular brand suggested upon the paper sold 
that customer; and, when requested, the name of the customer was 
aiso printed upon the package. This was done because, as the 
witness testified, "it is impossible to account for the whims of the 
trade. The trade demands many things that are quite unaccount- 
able." "Because the trade demands a good many différent styles 
of packages and of wrappers. We use it for that purpose, and to 
designate the différent styles, to distinguish them one from the 
other." And this is done for the purpose, first, "to make an attract- 
ive looking package,— one that will command a ready sale; and 
the other purpose, as I hâve already stated, is to designate the dif- 
férent kinds of paper." The défendant, engagea in a like business, 
uses seven or eight hundred différent trade-marks or brands; and 
it would appear that every person engaged in this trade uses a large 
number of brands, to the extent that there would seem to be rivalry 
among the différent manufacturers who should be able to use the 
greater number of brands. I flnd no diffleulty in holding that, with 
the exception of the Diamond brand, the defendant's brands desig- 
nated in the bill are clear infringements upon 12 of the complain- 
ant's brands, as stated in the bill. I hâve as little diffleulty in flnd- 
ing that the défense of prior appropriation, except as to the brands 
Pacific and Victor, is not established. At the hearing the complain- 
ant abandoned its claim to the brands Standard and A No. 1, conced- 
ing that the words of themselves denoted quality; to Pacific and 
Victor upon the ground of prior appropriation; and to the brand 
Diamond upon the ground that infringement had not been proven. 
I am impressed with the conviction that the 8 brands upon which 
the complainant relies are used to designate size or shape or quality 
of the paper used, although the fact that the arbitrary words are 
attached to packages without référence othcrwise to the manufac- 
turer lends considérable doubt to the conclusion. 

The principal question which is suggested by the bill and the évi- 
dence is whether the manufacturer of a single article bas the rîght 
to use, and to be protected in the use of, more than one trade-mark 
for that article. I flnd little authority upon the subject, and hâve 
given to the question much considération. Upon principle, I think 
that he cannot. A trade-mark must dénote origin. A trade-mark 
is defined by Mr. Upton to be the name, symbol, figure, letter, form, 
or device adopted and used by a manufacturer or merchant in order 
to designate the goods he manufactures or sells, and distinguish 
them from those manufactured or sold by another, to the end that 
they may be known in the market as his, and thus enable him to 
secure such profits as i-esult from a réputation for superior skill, in- 
dustry, or enterprise. Upton, Trade-Marks, p. 9, c. 1. How can that 
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purpose be accomplished, if a manufacturer dealing in a single 
article used a thousand différent trade-marks to designate the ar- 
ticle and its origin? Such use necessarily produces confusion, and 
fails of tlie single purpose of the trade-mark,— to designate with 
certain ty the origin of the product. Certainly no manufacturer 
would, in regard of self-interest, indulge in such a practice; for he 
would thereby defeat the very purpose he sought to accomplish. 
This considération has led me to the conviction that the complain- 
ant, the originator of perforated rolled toilet paper, would not do 
that which would blind the public mind to the originator and manu- 
facturer of the article, and would tend to dissipate its trade. It 
is more probable (and the évidence, I think, sustains the conclusion) 
that its design was, by the various names, to distinguish between 
the size, shape, and quality of the paper manufactured, and that the 
marks were not placed thereon as indicating origin. The only au- 
thority which I hâve been able to find passing direetly upon this 
question is the case of Candee v. Deere, 34 Hl. 439, 457. In the con- 
clusion reached by the suprême court of Illinois upon this particular 
question, I fuUy concur. It is remarkable that, with respect to so 
simple a product as that in question, it should be found that so large 
a number of claimed trade-marks sbould be used by one manufac- 
turer. A court of equity cannot be impressed by an appeal to pro- 
tect that which produces infinité confusion. It may be that in the 
struggle for trade the whims of retailers must be consulted, and that 
rivalry between dealers to présent something attractive to the pub- 
lic eye must exist; but courts of equity do not sit to indulge the 
whims of purchasers, or to protect one in creating confusion. They 
sit to protect and to enforce légal and équitable rights. If this bill 
can be maintained, the extent of the proprietorship of the complain- 
ant in the use of arbitrary names applied to the subject of toilet 
paper would be limited only by the imagination of its ofBcers. The 
bill will be dismissed for want of equity. 



CAMPBELL PEINTING-PEESS & MFG. CO. v. MIEHLE PEINTING- 
PEBSS & MFG. CO. 

MIEHLE PEINTING-PEESS & MFG. CO. v. CAMPBELL PEINTING- 
PEESS & MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. May 16, 1900.) 

Nos. 634, 635. 

1. Patents — Infringement — Printing Presses. 

The Miehle patent, No. 317,663, for improvement in macliinery, con- 
sisting of a pinion operating witli a rack or raclss to effiect a reciprocat- 
ing movement, as in printing presses, etc., claim 1, whicb covers a com- 
bination of a rack frame and racks witli a piuion provicled witli a wrist 
pin, whicli engages automatically into end slots for tlie purpose of ef- 
fecting a reversai of tlie movement of the rack frame, discloses nothlng 
new in the means employed except the form of the slots, by means of 
which the reversai is completed by. a shorter movement than in prior 
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déviées, and such claim Is not Infringed by machines made In accordance 
with the Southgate patent, No. 606,006, in wliicli the wrist pin or Its 
équivalent travels tlirough a lialf circle to effect the reversai, as in pré- 
viens forms of presses. 

a. Samb. 

The Miehie patent, No. 322,30&, for improvements in printing machines, 
%eld not infringed as to daims 1, 2, and 4. 

Appeal from the Circuit Court of the United States for the NortJi- 
ern Divisiot of the Northern District of Illinois. 

Thèse appeals are from a final decree in the suit o( the Miehie Printing- 
Press & Manufacturing Oompany against the Campbell Printing-Press & 
Manufacturing Company for infringement of the flrst claim of patent No. 
317,663, and the flrst, second, and fourth claims of patent No. 322,309, issued 
on May 12 and July 14, 1885, to Robert Miehie. The flrst patent was de- 
clared valid, and further infringement enjoined. The ciaims of the second 
patent were given a narrow construction, and found not to hâve been in- 
fringed. 96 Ped. 226. Each company has appealed and has assigned error 
on the portion of the decree which is adverse to it. 

The flrst claim of patent' No. 3il 7,663 and portions of the spécification read 
as follovFS: "L In a mechanical movement, the combination of a raek-frame 
and racks, with a pinion provided vFith a wrist-pin, which engages automat- 
ically into end slots, to properly guide the pinion with the said racks, substan- 
tially as described." "Thls invention relates to Improvements In that class of 
devices consisting of a pinion operating with a rack or racks to effect a recipro- 
cating movement for printing presses, pumps, iron planers, large church-organ 
bellovvs, and other machinery wherein a regular reciprocating movement is de- 
sired between the centers, with a slow stopping and starting movement at the 
centers or turning points of each reciprocating stroke. The invention consists 
of a mechanlsm by which a very slow stopping and starting movement is ob- 
tained at each end of the reciprocating movement without losing the amount 
of stroke heretofore lost by diminishing the révolutions of the pinion, as 
will hereinafter be explained. The invention also consists of a novel mech- 
anism and arrangement of parts whereby the racks are shifted laterally of 
the pinion,— that is to say, parallel with the axis thereof,— to require less 
space in its opération; also to obviate the neeessity of a counterbalance when 
the pinion shaft Is placed in a horizontal position; and, furthermore, to ob- 
tain from a pair of racks and a pinion which has but one révolution a reg- 
ular and complète reciprocating movement between its centers greater than 
the radius of the pinion or sweep of the wrist pin across the center, with a 
very slow stopping and starting movement at the end of each reciprocating 
stroke, the same as obtained from a crank arm and wrist pin. * * * By 
arranging the parts so Ihat the pinion has an odd number of révolutions,— 
as one, three, and five, — only one wrist pin Is required; but, when the pinion 
has an even number of révolutions,— as two, four, and six,— two wrist pins 
are necessary. • • • The diagram Pig. 13 is to show the length of stroke 
obtained from pinlons having two, three, and four révolutions, the large 
pinion being proportioned the same as pinion D In the drawlngs, and the 
smaller one just one half thereof. It Is évident that, when the révolutions 
of the pinlons are diminished, the length of the stroke Is also diminished, the 
greater amount of stroke being lost when the révolutions of the pinion are 
diminished from three to two révolutions for completing a reciprocating 
movement, and the length of stroke heretofore obtained from pinlons, as 
shown in Fig. 13, is indicated by the dotted Unes, I", at the pitch-lines of 
the gears, and the dotted Unes, I', at the end of that portion representing 
the racks. The manner In which the présent improvement obtains a stroke 
greater than heretofore by a pinion with two révolutions is by the addi- 
tional length of the racks, C C, which extend outwardly from the dotted Unes, 
I', as indicated In Figs. 1 and 6, to enter the wrist pins, B, between the end 
shoes, A' A", the ends of which are formed upon the epicycloidal curve, I, 
heretofore described, sufHcIently to receive the wrist pins, E, properly wblle 
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the pinion is dlsengaging with either of the said racks, after which the shoes 
are shaped to impart a reduced movement to the rack frame, A, by the wrist 
pins, E, in time to retain the slow stopping and starting motion at the cen- 
ters or turning points." "The shoes, A' A", in the présent drawings, are 
formed in such manner as to produce a stroke, — ^which is Indicated by the dot- 
ted Unes, I', at the end of the dotted Unes, 1", in Flg. 6,— with a pinion which 
lias two révolutions, to equal that obtained from the devices heretofore con- 
Btructed, In which the driving circumference of the pinion is just one-half 
thereof, havlng four révolutions. It is évident the length of stroke can be 
extended by forming the shoes, A' A", in the manner shown in Fig. 18, the 
upper half of which is formed upon the epicyeloidal curves, I, very near to 
the eenter or turning point, the lower half of the shoes, A' A", being formed 
the same as In the main drawings. By this arrangement a quick stopping or 
a slow starting movement at the centers or turning points is imparled to the 
rack frame. A, and in turning the pinion in an opposite direction just the 
reverse movement is obtained." 
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Patent No. 322,,309 is for "improvements in pi-inting machines," and the 
claims in question read as follows: "(1) In a bed motion for printing 
presses, as herein described, in whicli the bed is operated by a pinion that 
engages alternately with top and bottom raclis attached to the press bed, 
the combination of the operating pinion provided with a wrist pin, E, wlth 
the rack frame provided with a vertical guide slot, E', at each end, for the 
purpose of properly guidlng the pinion into gear with the raclts, essentlally 
as set forth. (2) The combination, with the reciprocating bed of a print- 
ing press, of a rack frame having racks, C C, and vertical end slots, E' E", 
driving pinion, D, provided wlth a wrlst pin, E, and mechanism, substan- 
tially as herein described, for alternately engaging the pinion, D, with the 
upper and lower racks, C, essentlally as set forth. (4) The combination, 
with the reciprocating bed of a printing press, of a rack frame having racks, 
C C, and vertical slots, E' B", driving pinion, D, carrying the wrist pin, E, 
sald pinion belng journaled at the end of a rock arm, I, and recelvlng a 
continuons rotary motion through gears, K K', and an intermittent rlsing 
and falling motion from cam. M, ail eombined essentlally as set forth." 

In the brlèf for the Mlehle Company the foUowing eut Is glven as "a plc- 
ture of the entire combination or mechanism consisting of the parallel racks 
constituting a rack frame, the pinion wlth the wrist pin mounted on it, the 
cam for raising and lowerlng the pinion and maintaining It In the raised or 
lowered position, and the guide slots applied at each end of the rack frame"; 
and it is further said of It that "it embodies the subject-matter of claim 1 
of the principal patent No. 317,603, and claims 1, 2, and 4 of the subordl- 
nate or Improved patent No. 322,309, the spécifie mechanism hère shown 
belng one of those illustrated In the lâtter or improved patent': 




The machines made by the défendant, the Campbell Company, It Is con- 
ceded, conform substantially to the construction shown in letters patent No. 
606,096, Issued on June 21, 1898, to Louis W. Southgate, one of the counsel 
for that Company in this lltigatlon. In hls brief, referrlng to the foUowing 
cuts, he says of it: 

"For a reverslng mechanism, the défendant has rlgidly secured on the 
face of the driving pinion, 21, a reverslng pinion, 38, of one-half the diameter 
of the driving pinion, 21, and at each end of the bed has arranged a seml- 
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circulai rack, 40-40, wlth which sald plnion wlll engage during the tlme of 
the reverse. A large clrcular workiag shoulder or bearing, 36, is arrangea on 
the plnion, 21, concentrically with and behind the reversing pinion, 40, to 
engage semlcircular sàoulders, 41, arrangea concentrically with the curved 
racks, 40, carried by the bed. Projecting through the reversing pinion, 38, 
is a stud, Sft, vrhich engages behind roUers, 45, carried by the bed concen- 
trically with the curved racks, 40, and shoulders, 41. The principle on which 
the devlce is arrangea to work Is to hâve a continuons engagement of gear- 
Ing between the pinion and the bed during both the working and the revers- 
ing movements." 











"The opération may be clearly understood from the opposite (nest fol- 
lowing) cuts. In the first figure of the cuts, the main movement to the right 
is just completed. The driving pinion is leaving the double rack, and the re- 
versing plnion is just engaging one semlcircular end rack. In the second of 
the figures, the driving pinion is shown as havlng made a quarter tum from 
the position shown in the top figure, and the movement to the right has been 
retarded and stopped with a crank-motion action by the reversing pinion 
running up the lower part of the curved rack. In the bottom of the figures 
the driving pinion is shown as having made another quarter turn, and a» 
Just engaging the double rack to commence the fuU or main working stroke 
to the left. During this last quarter turn the bed has been started from 
zéro up to fuU working speed to the left by a crank-motion action, by the 
reversing pinion running up the upper part of the curved rack. In defend- 
ant's machine, instead of relying upon a wrist pin and slot for the reversing 
movement, the momentum of the bed is resisted and opposed by the mesb 
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of geartng between the drcular end racks, 40, and the reverslng pinlon, S8. 
The defendant's machine secures a continuons mesh of eearlng between the 
parts at ail tlmes, whlch point has been ' recognized for years as advan- 
tageou% if tt could be properly embodied and used/ 



pRlVlMe 



ClRCUt-APl 



StfNlOM 



RevcRsiN» piNiOK 




ùfHVlf«S piNlON 



CtRCUUAtt 

f NO Racit 




C<RCUl.flR 

i&io Rach 




0(ttVlN& PiNlON. 



CAMPBBLL PRINT'a P. * MFG. CO. V. MIEHLB PBINT'g P. & MFG. CO. 165 

The prior art, pleaded and introduced In évidence, consista of nnmeroiia 
letters patent, of whieb the foUowing hâve been treated as the more rele- 
vant: Hoe, 6,200; Campbell, m.701: Henry, 114,557; Morse, 124,907: Cott. 
rell, 172,974; Hoe & ïucker, 173,295; Campbell, 274,560; Potter, 260,233; 
Larter, 279.571; and of British patents No. 1,351, granted on May 27 1861, 
to Blrkbeck; No. 12,690, to Weldlng; and Na. 4,176, In 1882, to Hope. The 
relevant parts of the Hoe, Morse, Potter, Hoe & Tucker, and Blrkbeck dvTlCM 
«te iUu&trated by the followlng diagrams: 
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Mr. Llvermore, an expert for thé défense, comparlng the Hoe and Mlehle 
movements, testlfled: "The mechanlsm of this Mlehle patent differs from 
that of the Hoe patent mainly in the means for Connecting and disconnecting 
the rotary and reciprocating parts that produce the reversai movement at 
the beginning and end of the working stroke, whlch In the Miehle patent is 
produced by the pinion and racks which are'generally employed in mech- 
anlsm of this klnd. As shown in ihe Miehle patent, the two racks are in 
différent planes, so that only one at a time is in mesh with the pinion, be- 
ing In this respect the same as the mechanism of the Hoe patent, but the 
shifting movement is effected by moving the racks laterally instead of mov- 
ing the pinion, being in this respect the converse of what is employed In the 
mechanism of the Hoe patent. In the Miehle patent the reversai movement 
Is effected by a revolvlng crank ar wrlst pin on the pinion or gear wheel 
that co-operates with the rack, but the construction is such as not to give a 
true crank reverse, being in this respect substantially différent from the 
mechanism of the Hoe patent in the- result produced. In the Miehle patent 
the crank is permanently connected with the pinion, and engages with and 
disengages the reciprocating part at the laeginning and end of the reversai 
movement, being in this respect the Converse of what is shown in the Hoe 
patent, where the crank is permanently connected with the reciprocating 
part, and Is engagea with and disengàged from the gear wheel at the be- 
ginning and end of the reciprocating movement. In the Mlehle patent the 
crank engages with the reciprocating part by entering a transverse slot in 
said part instead of Connecting with a pitman, so that the movement of the 
crank In the direction at right angles to that of the movement produced or 
controlled by it is accommodated by traveling lengthwise of the slot Instead 
of by the rocking movement of a pitman. Such connection between a crank 
and a reciprocating part by a slot in the reciprocating part at right angles 
to Its part of reciprocatlon is a well-known équivalent for a pitman connec- 
tion, and has been used as such in englnes and pumps for years. If the slot 
employed In the Miehle devlce were straight, and the crank pin remained con- 
stantly in it, the révolution of the crank by the pinion would produee a back 
and forth reciprocation of the press bed, or part to be moved, just like the 
piston of a steam engine, or like what would be produced in the Hoe device 
If the crank pin permanently connected the pitman and rotating pinion. The 
problem, therefore, with this Miehle mechanism, like that involved in the 
mechanism of the Hoe patent, is to engage and disengage the revolvlng 
crank and reciprocating part, or, in other words, in Miehle' s spécifie con- 
struction, to get thé crank or wrist pin into and ont of the slot. The con- 
struction by which this Is accomplished is the sole novel or characteristic 
feature of the mechanism so far as the parts or éléments referred to in clalm 
1 are concerned. The crank must enter and leave the slot at points adjacent 
to the racks, or, in other words, when it is at or near the diameter of the 
pinion that spans the space between the racks. ïhe path of movement of 
the crank relative to the rack frame is a cyclold fi. e. when the racks are 
traveling at uniform speed in the working stroke), and, in order to effect the 
proper entrance of the crank into the slots, the latter are, for a portion of 
their length leading to the points of entrance and exit of the crank pin, 
formed to correspond to the path of movement of the crank relative to the 
rack frame, 1. e. are of eycloldal shape. The resuit of this construction Is 
that the uniform movement or working stroke of the reciprocating part may 
be continued after the engagement is effected between the crank and slot of 
the reverslng mechanism; or, in other words, the crank travels in the cy- 
cloidal portion at the end of the slot while the reciprocatinjg part remains in 
engagement with the rack, or has the same speed of movement as when in 
engagement with the rack, and it is only" when the crank enters the straight 
part of the slot that the àctûal reverslng movement beglns. The complète 
reverse, i. e. slowing down, stopping, and starting in the reverse direction, is 
therefore accomplished during the movement of the crank through a very 
small arc instead of through a complète half circle, as is the case with a 
true crank reverse, such as is emplo,red in the mechanism of the Hoe patent. 
The Miehle patent refers to this feature of prolonging, so to speak, the 
working stroke as one of the features of his improvement." On the con- 
trary, Mr. Dayton, an expert for the complainant, after dwelling at great 
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length on the manifest différences between the two déviées, pronounced them 
radically and essentially différent, and declared it apparent, as he tliouglit, 
tUat tlie Hoe patent and maciiine were "incapable of suggesting tlie con- 
struction and arrangement of tlie parts constituting the Miehle invention." 
Tlie différences betvi^een the experts in respect to the bearing of the other 
patents are not less radical or emphatic. Ilesponding to the testimony of an 
expert for the défendant concerning the Potter patent, Mr. Dayton testified 
in part as follows: "The stud on the arm or disk, about vehich stud the 
rack pinion rotâtes, may be called properly enough a 'wrist pin,' precisely as 
the same stud on any crank arm or crank disk is called a 'wrist pin.' In- 
deed, there is where it gets its name. But this wrist pin in the Potter ma- 
chine is not on the rack pinion, as called for in the Miehle patent. It is on 
an arm or disk, which is not the pinion, and which merely gives movable 
support to the pinion. In short, in the Potter machine, this wrist pin car- 
ries the rack pinion, and is not on the rack pinion for some other purpose. 
This is a vital and radical différence between the two machines, and as a 
resuit of this and attending différences, apparent from the foregoing descrip- 
tion of the Potter device, the latter is radically unlike the Miehle in Its com- 
position, combination, and mode of opération. For example, I hâve pointed 
out that the Potter rack is an external rack, while the Miehle is an internai 
rack; that is, ha s its teeth directed towards each other. I will add that the 
Potter construction necessarily calls for an external rack. The swinging 
rack pinion will not work in the same way with an internai rack to give the 
reversais effected in this particular arrangement. The Potter device is one 
of its own kind, and is essentially unlike in construction, principle, and mode 
of opération to that of the Miehle patent. Recognizing that the prolongea 
stud or wrist pin on the crank disk of the Potter machine extends into semi- 
circular end grooves or slots on the rack frame, by which means the pinion 
is held in engagement with the rack, and also that a portion of the outer walI 
of each said end grooves or slots is concerned in the reversai of the move- 
ment of the rack, said wrist pin, not being on the driving pinion, is not the 
wrist pin of the Miehle invention and claims in suit, and the Potter me- 
chanical movement is not the Miehle mechanical movement, and contains no 
suggestion of the Miehle invention, as embodied and claimed in either of the 
patents sued on. * ■* * In the old pin-rack and star-wheel construction 
semieircular guides were provided outside the ends of the rack to coact with 
the extended shaft of the pinion, or with studs on the pinion, to hold the 
pinion in mesh with the end tooth of the rack during its swing up or down 
around said end of the rack, and sometimes thèse curved grooves extended In 
straight portions outside and parallel with the rack, between its ends, just 
as might be done in the case of Potter, where, however, the straight portions 
are omitted because the rack pinion is held in engagement by other means, 
to wit, to the arm or disk on which It is mounted, 'The Aliehle invention or 
mechanical movement does not relate to the form of rack or rack frame to 
which the Potter relates and from which the Potter invention springs. On 
the other hand, the Miehle relates to that form of double rack where two 
straight racks are placed at a considérable distance from each other with 
their teeth towards each other, and the pinion is placed between them, re- 
quiring only such a small movement of the pinion in its own plane as will 
euable its teeth at one side to disengage or clear the teeth of one of the 
racks, while its teeth on the opposite side are engaged with the opposite 
rack. There Is a fundamental différence between thèse two kinds of rack 
and pinion movement, as there Is between races of animais. The Miehle be- 
longs to one and the Potter to the other. Their fundamental distinctions 
cannot be obliterated by developments in either, and they cannot run to- 
gether In underlying principle, whatever superflcial and local resemblances 
they may appear to hâve." 

Concerning the Hoe & Tucker patent, after explaining the construction, he 
testified: "The wrist pin has, therefore, a definite relation to a particular 
notch or gap in the pinion, and the semieircular guide at the end of the rack 
frame has a corresponding relation to the cylindrical end stud or pin of the 
rack, which is to be held engaged with this particular gap in the pinion. 
It is true that, inasmuch as the rising and falling pinion shaft is held from 
latéral displacement by the slotted upright through which it passes, this 
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semldrcular guide at eacb end of tbe rack frame takes a small part In the 
reversai of the movement of the rack. That Is to say, the walls in the gap 
of the plnion are the principal agencles concerned In the reversai of the 
motion of the rack, and the principal function of the wrist pin is to keep 
the gap In engagement with the end rack pin, that said gap may do this. 
At the immeuiate point of reversai, or immediately adjacent thereto, the pin 
bas some office in effectlng thls change of movement. This fact, however, 
cuts no figure, in my judgment, in the détermination of any question hère 
at issue. The pin-rack and star-wheel movement, vï^ith its bodily moving 
plnion or star wbeel sweeping through an arc whose chord Is at least its own 
diameter, is a whoUy différent 'mechanical movement' from any such 'move- 
ment' Involvlng the separated racks with their teeth directed towards eacb 
other, and having an allowably large pinlon arranged between tbem, with a 
motion measured by little more than the depth of tbe pinlon teeth. Both 
thèse types of rack and plnion movement are old and well known, and they 
are recognized as différent types In the nomenclature of the prlnter's art; 
the type represented in the Hoe & Tucker model belng known and recognized 
at the 'Napler Movement.' " 

In the brief for the Miehle Company it is said: "The characterlstlc feature 
of thls Invention of Mlehle's and whlch distlnguishes It radically from ail prior 
structures, is tbe use of a wrist pin upon the main pinlon and slots on tbe 
rack frame to accomplish tbe reversai of movement of the rack frame while 
the plnion Is wbolly dlsengaged from, and out of mesh with, tbe racks. It 
is this feature of a complète disengagement of the plnion from tbe racks 
during reversai, and the governlng of tbe movement at thls period solely by 
means of tbe engagement of the wrist pin with the slots, wbich makes It 
possible for Mlehle to obtaln such a great variety of movement during re- 
versai, either slow or fast, or both slow and fast, by slmply glving différent 
shape to the open-ended slots to suit the spécial requirement. This fact of 
complète disengagement of the plnion from tbe racks while the wrist pin Is 
operating In the slot to produee the reverse dlstingulshes the Mlehle Inven- 
tion from the old Napier movement of tbe prior art, and ail of-lts kinsfolk, 
such as the English patent to Birkbeck and the others of that sort." 

The court below found "that Mieble was the flrst to adopt tbe Idea of the 
pinlon, wrist pin, and end slot for the purpose of utlllzlng tbe advantages of 
a crank reverse In reciprocatlng motion; that thls mechanical combinatlon 
was a distinct advance In the art; and that Mieble Is entltled to tbe beneflt 
of tbe doctrine of équivalents as to thèse three devlces to tbe estent of any 
changes in thelr relative size, outlines, or proportions." 

Louis W. Southgate, for Campbell Printing-Press & Mfg. Co. 
John W. Munday, for Miehle Printing-Press «& Mfg. Co. 

Before WOODS and JENKINS, Circuit Judgea, and BTINN, Dis- 
trict Judge. 

WOODS, Circuit Judge, after stating the case, delîvered the opin- 
ion of the court. 

A patent for a "mechanical movement," according to one of the 
experts in the case, is "for a mechanism transmitting power or mo- 
tion from a driving part to a part to be driven." Another of the ex- 
perts says: 

"A 'mechanical movement' Is the combinatlon and arrangement of me- 
chanical parts Intended for the translation or transformation of motion. • • • 
They are mechanisms adapted usually for employment in wbolly différent 
classes of machines, * • • [whlch] happen to require a similar résultant 
motion or movement of parts. * • * A clalm for a mechanical move- 
ment In a patent is unrestrlcted to its use In any particular kind of machine, 
although for Its proper illustration and explanation it may be shown and 
described in connection with such macbine.'V 
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If such a movement is patentable, evidently it must be because 
in itself, and apart from any form of mechanism, it constitutes "a 
new and useful art." Rev. St. § 4886. Rejecting as surplusage, if 
not as meaningless, the words, "in a mechanical movement," in the 
claim of the flrst patent, and the corresponding words of the othei- 
claims in eontroversy, they are in the ordinary form of claims for 
mechanical combinations designed to accomplish the particular 
movements described, none of which appear to hâve been unknown 
before. There seems to be no controlling reason against considering 
the claims as if for mechanisms. So, in effect, the experts hâve 
treated them. Saying little or nothing in explanation of the char- 
acteristics of différent movements, and pointing ont no novelty of 
movement distinguishable from a function of mechanism, they hâve 
dwelt upon such différences of construction between devices as that 
the wrist pin of one is located on the driving pinion, and of another 
on the end of a pitman or lever, while in the iirst the slot is in the 
rack f rame, and in the other is on the pinion ; différences which an 
expert for one of the parties déclares radical and essential, while 
the expert for the other party finds in them nothing more than a 
converse arrangement of parts. The différence between the "two 
kinds of rack and pin movement" illustrated by the patents of Miehle 
and Potter one of the experts has declared to be fundamental, and in 
a gênerai sensé the proposition is perhaps undeniable, but it has not 
been explained that in either device is there a new kind of move- 
ment, or a combination of the parts employed to produce the par- 
ticular movements described, of which the prior art does not aiïord 
parallels either in direct or converse arrangement. It serves no pur- 
pose to emphasize the numerous différences in détails of construc- 
tion and opération between the earlier patents and Miehle's patent 
as entireties. A few éléments only are involved in the issue present- 
ed. It is only with Miehle's pinion, wrist pin, rack frame, and slot, 
arranged to operate as stated, that we hâve to deal, and it is only 
corresponding parts of earlier patents which can aid in determining 
the patentability and scope of the combination. The characteristic 
feature of the invention, according to counsel, is the use of the wrist 
pin upon the main pinion and slots on the rack frame to accomplish 
the reversai of movement of the rack frame while the pinion is 
wholly disengaged from, and ont of mesh with, the rack. There 
seems, however, to be no justification for the emphasis put upon the 
disengagement of the pinion from the racks. It is not a feature of 
the invention. It is not mentioned in the claim, and only indirectly 
is referred tq, in the spécification. There was no need for more, be- 
cause it is manifestly impossible that the rack frame should come 
under the retarding control of the wrist pin in the slot until released 
from the pinion, or again should come under the control of the pin- 
ion until released from the wrist pin. The invention, therefore, con- 
sists, or at least has its manifestation, in the combination of the 
racks, pinion, wrist pin, and slots so adjusted, for the purpose of pro- 
ducing a uniform reciprocal movement of the rack frame, as to guide 
the pinion from the point and moment of disengagement to the point 
and moment of re-engagement with the racks. In the meana em- 



170 102 FEDERAL REPORTER. 

ployed there was nothing new except the form of the slot. The 
utility or advantage achieved was that each reverse of movement 
was effected "without losing the amount of stroke [t]heretofore loet 
by diminishing the révolutions of the pinion." Theretofore the re- 
verse was accomplished by a movement through a half circle, while 
by the use of the Miehle slot the reverse may be completed by a 
movement through an arc of any less number of degrees than 180, and 
thereby a proportionate increase in the length and in the movement 
at full speed of the racks is made practicable. The possibilities of 
variation in the form and opération of the slot are illustrated by Fig- 
ure 18 of the patent. In thèse two things (the form of the slot and 
the greater length and movement of the rack frame) are to be foand 
the novelty and utility necessary to support the patent. That there 
is nothing new and patentable in the mère arrangement and relation 
of the parts, one to another, seems évident. In the Hoe patent, for 
instance, the parts are the same, but they are placed in a converse 
order. The wrist pin, instead of being on the driving pinion, is on 
the end of a pitman or lever which ia f ulcrumed upon a pin or stud 
on the rack plate, while the slot is on the driving pinion. In form 
it is not a slot, but rather the équivalent of one, consisting of a re- 
cess in the periphery of the pinion or mangle wheel, into which the 
stud on the end of the pitman engages,- and a semicircular guard 
plate on the pinion, which during the reversing movement, and while 
the pinion is entirely disengaged from the racks, holds the stud in 
the recess. If it be said that the équivalent of a slot is nôt to be 
found in that arrangement, then it may be equally well said that 
there is no slot or its équivalent in the devices of the défendant 
which are alleged to hâve been made in infringement of the Miehle 
patent. 

The patents of Morse, Potter, Hoe & Tucker, and Birkbeck ail 
show even more clearly combinations of rack frames, pinions, wrist 
pins, and slots employed, substantially, in the same manner as in the 
Miehle device, for the purpose of effecting the reverses necessary to 
the accomplishment of reciprocal movements. The essential différ- 
ence is that in ail the older devices the reverse is effected by the pas- 
sage of the pin through a semicircular slot. The advantages of the 
crank movement are common to ail the forms of construction re- 
ferred to, but the peculiar advantage of a complète reversai of mo- 
tion by the movement of a pin through less than a semicircle was left 
to be achieVed by Miehle. For that he was probably entitled to a 
patent, but it follows that his patent is not infringed by any con- 
struction Which, retaining the old semicircular slot, does not admit 
of the shortened movement which characterizes his invention. 

The proof is clear that in the defendant's form of construction the 
reversing pinion, secured on the face of the driving pinion, and the 
semicircular racks at the end of the bed, may be omitted without 
aflfecting the opération of the deVice, and it is insisted, not without 
support in the évidence, that they were introduced solely for the pur- 
pose of disguising an intended infringement; but, on the construc- 
tion of the patent which we are constrained to adopt, infringement 
is not established, because, conceding that the defendant's device 
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contains a wrist pin on its pinion and a slot in its racli frame, in 
substantially the same relation to each otlier as tlie corresponding 
parts of Miehle's construction, yet the slot of the défendant, like 
diose in the earlier devices, is semicircular, and is incapable of effect- 
ing the reversai of movement in the manner characteristic of the 
Miehle invention. This conclusion is applicable to the claims of the 
other patent in suit, and makes it unnecessary to consider whether 
they were subject to the narrow construction given them by the court 
below. 

The decree in respect to the flrst, second, and fourth claims of pat- 
ent No. 322,309 is aflfirmed ; in respect to the flrst claim of patent No. 
317,663 it is reversed, with direction to dismiss the bill. 



DUFF MFG. CO. V. ICALAMAZOO RAILROAD VELOOIPEDB & CAK CO. 

(Circuit Court, W. D. Michigan, S. D. May 21, 1900.) 

Patents — Anticipation and Infrtnremknt— Lifting .Tacks. 

The Barrett patents, Nos. 455,993, 455,994, and 455,995, for Improvements 
In lifting jacks, considered with référence to anticipation of the yielding 
tripping plate, upon which such patents rest, by the Gard device, shown in 
patents Nos. 116,286 and 123,010, and held not antlclpated, and valld and 
Infringed. 

In Equity. Suit for infringement of patents. On final hearing. 

Kay & Totten, for complainant. 

Howard, Roos & Howard and Fred L. Chappell, for défendant. 

WANTY, District Judge. This suit is based on three patents, 
Nos. 455,993, 455,994, and 455,995, ail dated July 14, 1891, granted 
to Josiah Barrett for improvements in lifting jacks, and assigned by 
him to the complainant. Claims 1 and 6 of 455,993 are alleged 
to be infringed, and thèse claims are in the following language: 

"(1) In a jacii, the combination of a bar havin^ teeth on one side thereof, 
a pivotai lever, two pawis pivoted to said lever and having Angers rigid there- 
with, and a yielding tripping plate having lugs tbereon, adapted to engage 
with said Angers, and through the same draw the pawls from engagement 
with the toothed bar, substantially as and for the purposes set forth." 

"(6) In a jack, the combination of a bar having teeth on one side thereof, 
a pivotai lever, a pawl pivoted to said lever and having a flnger rigid there- 
with, and a yielding tripping plate mounted on the frame, and having a lug 
adapted to contact with said Anger, and through the same draw the pawl 
from engagement with the toothed bar, substantially as and for the pur- 
poses set forth." 

Claim 3 of patent 455,994 is as follows, and is alleged to be in- 
fringed : 

"(3) In a jack, the combination of a bar having teeth on one face thereof, 
a frame having an operating lever mounted therein, a pawl pivoted to said 
lever and carrying a projection or Anger, a yielding tripping plate mounted 
on said frame, and having a shoulder engaging with said pawl Anger, and 
a spring supported by the jack frame, and pressing against said tripping 
plate, substantially as and for the purposes set forth." 
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Olaim 3 of patent 455,995 is also alleged to be infringed, and is: 

"(3) In a jack, ttie combinatlon of a bar havlng teeth on one face thereof, 
a pivoted hand lever having a pawl engaglng with said toothed bar, a slid 
able tripping plate mounted on the Jack frame, and bavlng a sprlng press- 
ing against the same to hold It in Its operative position, and a withdrawing 
device to hold said plate away from engagement with said pawl, substan- 
tially as and for the purposes set forth." 

The défenses are anticipation and noninfringement, and it is con- 
tended on behalf of the défendant that, if the patents sued on are 
given the broad construction claimed for them hj the complainant, 
they are anticipated by the patents issued to Emory B. Gard, — No. 
116,296, June 27, 1871, and No. 123,010, January 23, 1872,— and, 
if a narrow construction is necessary to sustain the patents, then there 
is such a dissimilarity in the mechanism of defendant's structure used 
to obtain the same resuit that it does net infringe. The complainant 
contends that the validity of patents Nos. 455,993 and 455,994 has 
been established in prier litigation, and as to those patents the court 
should require most cogent proof before holding them invalid. Manu- 
facturing Co. v. Porgie (C. G.) 57 Fea. 748; Manufacturing Go. v. 
Forgie (C. 0.) 78 Fed. 626; Forgie v. Manufacturing Go., 81 Fed. 
865, 26 0. C. A. 654; Manufacturing Go. v. Norton (G. C.) 92 Fed. 921; 
Manufacturing Co. v. Norton (G. C.) 96 Fed. 986. In none of the cases 
referred to was the anticipating matter pressed hj the défendants 
hère brought to the attention of the court or passed upon. I hâve not 
overloolied the fact that in the defendant's answer in the Forgie 
Case (G. C.) 57 Fed. 748, the Gard patent. No. 123,010, is, with more 
than 20 others, set up as anticipating the Barrett invention, but it 
was not put in proof, nor passed upon by the court, and this court 
is not bound by principles of comity to folio w that judgment, nor 
the others referred to, as they were ail based upon records in which 
the défense relied upon hère was not brought to the attention of the 
court. This court is, therefore, free to examine the alleged anticipa- 
tion of the Barrett device by that of Gard. It is practically conceded 
by both parties that, if the Gard patents do not anticipate, under 
the broad construction claimed by complainant, then on this record 
complainant's patents must be held to be valid and infringed. Ail 
of the patents introduced in évidence are for improvements in lift- 
ing jacke; and not only Gard, but a dozen others, had issued to them 
patents for improvements in jacks bearing more or less similarity to 
that of complainant before Barrett's flrst patent. No. 312,316, Feb- 
ruary 17, 1885. The idea of a lifting jack which by the same move- 
ment of the lever would raise and lower a load by a step by step move- 
ment was not new, as the records of the patent ofHce, which were 
thoroughly searched by the défendant before manufacturing its de- 
vice, disclose. It would seem, however, that Barrett flrst discovered 
and used for this purpose the yielding tripping plate upon which 
his patents rest, unless that device is described by the Gard patent. 
In the Gar^ patent No. 116,296 this device for lowering is described in 
the following language: 

"An important feature in this invention is a device for lowering weights 
automatically by the same action of the lever and pawls as when ralsing 
weights, the construction, arrangement, and opération thereof being sub- 
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stantîally as follows: On the two opposite sldes of the standard, A, are 
pivoted two guides, G, G, so that they can be swung into différent positions. 
Their upper ends are curved substantially as showu, or otherwise formed so 
as to efCect the purpose desired, and tlieir lo-wer ends are weighted so as to 
hold tlie upper ends steadily in position for the suspended pawls, E, B, which 
Project laterally over the guides, to slide on without disturbing them when 
the deviee Is in action. Thèse guides, when not in use, are swung up into 
the position shown in Fig. 1, and are held there by a sliding band, H (or its 
équivalent), on the stocii of the standard. A, this band catching into a notch, 
f, in the edge of one of the guides, as shown. When the guides are to be 
brought into action, the one having the notch, f, is lifted a little to disengage 
the slide, H, which drops or slides on the standard till it reaches and rests 
on stops, g, g, on the standard, as seen in Fig. 2. The guides then swing 
down by their own gravity into the position shown in Fig. 2, being held 
there in the exact positions required by stops, h, h, thereon striking the sides 
of the standard. The upper ends of the guides in this position are sueh as to 
throw the pawls, E, B, sliding thereon successively out of gear with the 
teeth of the ratchet bar, B, in descending, as indicated at the left hand In 
Fig. 2, but not to prevent the ascending pawl from taking into the next high- 
er ratchet tooth, as indicated at the right hand in the same figure. The elïect 
is to lower the lifting bar by the ordinary action of the lever,— a great de- 
sideratum in lifting jacks." 

It will be noticed that the parts adapted to perform the functions 
of the yielding tripping plate are called "guides"; but defendant's 
counsel say that if they answer the same purpose, and are in effect 
the same deviee, it does not matter whether they are called "guides" 
or a "tripping plate." That is true, but they are described as sta- 
tionary when in action, "so as to hold the upper ends steadily in posi- 
tion for the suspended pawls, E, E, which project laterally over the 
guides, to slide on without disturbing them when the deviee is in 
action." One could not, by reading the description in this patent, 
hâve any idea that thèse guides were expected to perform the duties 
of a yielding tripping plate. To be sure, a model bas been made 
from the spécifications in the patent, with some modiflcations, in 
which thèse guides are movable when the deviee is in action, and 
they then perform the functions of a yielding tripping plate. If this 
model had been described in the patent, and the functions of the 
guides stated therein to yield as they do in the model, then T would 
hâve no hesitancy in holding that this Gard patent anticipated the 
complainant's ; but the guides, according to Gard's description, are 
to be held "steadily in position for the suspended pawls to slide on 
without disturbing them when the deviee is in action." 

In the second Gard patent, — No. 123,010, — the functions of thèse 
guides are referred to as follows: 

"In order to adapt the weighted or swinging guides. G, G (claimed in a 
former patent issued to me for chauging the lifting to a lowering jack), to 
the long and short pawls, D, E, and stlll be able to adjust them simulta- 
neously, they are hung on pivots, i, k, respectively, opposite to or in line 
with each other, and their upper ends reach the différent heights, so as to 
meet the pawls in the proper positions. The catch notches, 1, 1, of the two 
guides are also in line, so that the same swinging detent, I, may retain both 
at the same time, as indicated in fuU lines in Fig. 1, and relieve both to- 
gether when it is swung down into the position indicated by dotted lines in 
the same figure. This detent may be simply and cheaply made of a single 
pièce of wire bent into the form shown. The full lines in Fig. 1 show the 
position of the guide. G, when held away from its pawl, E, for lifting by the 
pawls; and its position for throwing out the pawl for lowering with the Jack 
is shown by dotted lines in the same figure." 
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TMs dœs not, taken with patent No. 116,396, ehow the yîelding 
tripping plate which is coTered by complainant's patents. No one 
could, from thèse descriptions, hâve supposed that a yielding tripping 
plate was in the mind of Gard, and as the prior patent to invalidate 
must hâve placed the invention in the possession of the public by de- 
scribing every essential élément clearly and completely, the défense 
of anticipation is not, in this case, established, and the complainant's 
patents on this record are adjudged valid. As the yielding tripping 
plate is the principle upon which the defendant's structure is based, 
it must be adjudged to inf ringe tb.e complainant's patents, and a de- 
cree will be entered accordingly. 



THE NIKOLAI II. 

(District Court, S. D. Alabama. May 21, 1900.) 

No. 863. 

L Admiralty—Negligei^ce— Personal Iktjuet— Evidence. 

Libelant, who ■wa.a one of a stevedore's gang employed In loadlng a 
vessel, while attempting at night to walk a beam that led to a wing 
between decks, where bis hammock was swung, fell to the hold below, 
and was Injured. On the question whether the master and crew were 
négligent in not havlng the between-decks properly Ughted, the testi- 
mony was conflicting; Ubelant and others testifylng that it was per- 
fectly dark, or that the lamps were turned down so low that one co,uld 
not see to walk the beam in question, while, on the other hand, it ap- 
peared that one of the gang was reading a newspaper 10 or 15 feet from 
the place where the libelant fell. Beld, that the négligence of the mas- 
ter and crew was not established. 

3. Same. 

If, when libelant descended the ladder to between-decks, he found it 
perfectly dark, so that he could not see where to walk, It was his duty 
to return up the ladder for a light, or attempt to get one. 

8. Samé. 

It being the custom for stevedores, employed In loading a ship, to fur- 
nish their own lights, the master and crew were not négligent in not 
keeping the between-decks lighted, to enable the stevedore's gang to 
reach thelr sleeping hammocks in safety. 

In Admiralty. Libel for personal injuries. 

The libelant was one of a stevedore's gang employed by the shlpper to load 
the bark Nlkolai II. The stevedores went aboard in the afternoon of the day 
before the loading was to begin. The vessel lay some distance off shore, 
and, as was customary in such case, the stevedores remained aboard both 
night and day during the period of loading. It was also customary at that 
season of the year for the stevedores to sleep between-decks, where they 
would swing their hammocks or put their cots for the purpose. The foot of 
the ladder leading to the between-decks rested on a cross beam 12 or 15 
inches wide. Between the foot of the ladder and the decking in the wings 
of the vessel there were 7 or 8 feet on each side of the ladder over which 
there was no flooring, so that a person passing from the foot of the ladder 
to the wing decking must necessarily walk said beam. The libelant was 
acting cook for the stevedore gang, and some tlme after dark on the 
evening of the day on which he came aboard the vessel, in going to his ham- 
mock between-decka, he feU from the beam at the foot of the ladder into 
the hold below, and was severely injured, for which he brings this suit 
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Denny & Wood and Gregory L. & H. T. Smitli, for libelant. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge, after stating tlie case, delivered the 
foUowing opinion: 

The libelant was lawfully upon the ship, and was injured by falling 
into the hold. The question is, did his injuries resuit from the nég- 
ligent failure of the officers of the ship to perform a duty necessary 
for his safety? There must be reasonable évidence of négligence on 
their part. The Germania, Fed. Cas. No. 5,3(>0; The Gladiolus (C. 
O.) 22 Fed. 434; The Jersey City (D. C.) 46 Fed. 134; The Louisiana, 
21 0. 0. A. 60, 74 Fed. 748; The Max Morris (D. C.) 24 Fed. 860; 
The Saratoga, 36 C. C. A. 208, 94 Fed. 221; The Max Morris, 137 U. 
S. 1, 11 Sup. et. 29, 34 L. Ed. 586. 

It is not claimed by the libelant that the master and crew were 
guilty of any négligent act of commission which caused the injuiy 
complained of, but they are charged with an act of omission in that 
they omitted to keep the passway between the foot of the ladder 
leading to the between-decks and the wing decking between-decks 
safe and properly lighted. The évidence shows that the ladder, the 
passway, and the decking between-decks was such as is customarily 
found in vessels of the kind, build, and trade of this vessel. There 
was nothing unusual in their construction, and no spécial defect in 
them. The passway in question was commonly used, and shown by 
the proof to be reasonably safe. It was used by libelant'e fellow 
stevedores on the same evening and night of his misfortune, and by 
some of them after dark, and but a short time before his accident. 

On the question whether the between-decks were properly lighted 
there is some conflict of évidence. There is none, however, that they 
were lighted, except so far as libelant's testimony is concerned. He 
says it was perfectly dark. The évidence is not entirely harmonious 
as to the estent of the lighting; but from it we can hâve no doubt 
that Carr and Mitchell, the foremen or "boss" stevedores, were in 
their cots or hammocks some 10 or 15 feet from the foot of the lad- 
der, and that they, or at least one of them, was at the time of the 
accident reading a book or newspaper. Some of the witnesses say 
there was but one lamp burning; others, that there were two. Sufûce 
it to say there was sufflcient light to see to read by. As to this there 
can be no serions dispute. Some of the stevedore gang came down 
between-decks after dark, and safely fonnd their hammocks. One 
of them says his hammock was 40 or 50 feet from the ladder. Wit- 
ness Jordan testifies that he saw libelant descend the ladder, and 
saw him as he reached the foot of it, but that before he saw who it 
was and could call to him he had fallen into the hold below. Jordan 
was some 15 or 20 feet away, laying in his hammock. He had dur- 
ing the evening swung libelant's hammock for him, but libelant had 
not been down between-decks to learn its location. One of the 
libelant's witnesses testifies that libelant fell while descending the lad- 
der, and before reaching its foot. But he must be mistaken as to 
this. He is entirely uncorroborated. 

When libelant descended the ladder, if it was as dark below as lie 
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represents ît to hâve been, — so dark that he could not see at the foot 
of the ladder what the passway was and in what direction to go, so 
dark that he "could not see where to walk," — it seems to me that 
ordinary prudence and précaution required him to retum up the lad- 
der for a light, or to endeavor to get one, or whOe on the ladder to 
hâve called to his companion, Jordan, for a light, and particularly as 
he did not know where his hammock was swung, and had to dépend 
on Jordan for information as to it. The statements of libelant, and 
of the witnesses who testify that it was perfectly dark, or that the 
lamps were turned down so low that a person could not see to waJk 
the beam used as the passway between the foot of the ladder and 
the wing decking, are not only in conflict with much direct testi- 
mony on the subject, but are inconsistent with the circumstances 
shown by the testimony in that connection. Hence I am bound to 
believe that there was sufflcient light to enable a person, exercising 
ordinary care, to hâve walked the passway to the wing decking. It 
is true that the ship did not fumish this light; but my opinion is 
that, under the circumstances of the case, it was not its duty to do so. 
It appears that it was customary for the stevedores to furnish their 
own lights, and that in this particular instance a number of them 
did so, as usual. The Auchenarden (D. C.) 100 Fed. 895. The un- 
fortunate accident by which the libelant was injared was not at- 
tributable to any négligence or omission of duty of the master or crew 
of the vessel. The libel is therefore dismissed. 



THB RIPON CITY. 

(Circuit Court of Appeals, Fifth Circuit. May 15, 1900.) 

No. 868. 

L Admtraltt Jdrisdiction — Maritime Contracts. 

A clause of a charter party giving the charterer the agency of the shlp 
In case she Is In gênerai average during the term of the charter créâtes a 
maritime contract, which may be enforced in a court of admiralty.i 

8. Shippikg— Mutual Liems op Vessel and Cargo. 

The mutual lien between vessel and cargo, resultlng from a contract of 
afifreightment, exists, as against the ship, only in favor of the cargo itself, 
and does not extend to agreements In the charter party which do not 
relate to the cargo. 

8. Maritime Liens — Bbeach of Charter — Ebfusal to Pïïemit Rendition of 
Services. 

Under the gênerai maritime law, there is no lien upon a ship for dam- 
ages resultlng from a breaeh of a provision of a charter making the char- 
terer the ship's agent for the adjustment of gênerai average, and, in the 
absence of an express provision for a lien in the charter, a suit in rem 
cannot be maintained against the ship to recover such damages because 
of a refusai to permit the charterer to act as such agent. 

4. Shipping — Construction and Opération of Charter— Provision Making 
Charterer Ship's Agent. 

A charterer had no interest in the cargo, and his only interest in the 
voyage was in the excess of freight earned over the amount of the hire 

1 As to admiralty Jurisdiction in matter of contract, see notes to The Richard 
Wlnslow, 18 0. C. A. 347, and Boutin v. Rudd, 27 G. 0. A. 530. 
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stipulated for In the charter. The charter contalned a provision that, In 
case the ship was in gênerai average, "the agency and the settlement 
thereof" should remain with the charterer or his agents. After the ship 
had loaded and started on her voyage she toclc fire, and returned to the 
port of saillng, where, the charterer not being at such port and having no 
agents there, the master employed another agent, who toolî charge of 
saving the vessel and cargo, and contimied to perform snch services as 
were required on behalf of the vessei resulting from the disaster. Helê, 
that the master was justifled by the emergency in malîlng such employ- 
ment, and that he did not violate his duty in refusing to discharge such 
agent when the charterer appeared two days later, and demanded that 
the ship be placed in his charge, as the resuit of such action would hâve 
been to fasten double liens on the ship for one set of services. 

5. Samb — Lboality of Pbovtsion of (Juarter. 

A provision of a charter which vould authorize the charterer, as the 
ship's agent, in case of her taliiiug fire, to assume entire charge of her, 
and of the matter and means of extinguishing the fire, the unloading and 
reioading of cargo, and otherwise performing the duties which under the 
maritime law devolve on the master, is void, as against public policy. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

This is an appeal from a decree in admiralty in favor of the libelant for 
the sum of $1,000, with interest and costs. The action is in rem for breach of 
a spécial clause in a charter party, to wit: 'The drafts for différence in freight 
and for disbursements are to be insured by the charterers against gênerai 
average and other marine risks incidental to the interest, and in case steamer 
IS in gênerai average at port or ports of loading, or on the voyage, or at port 
or ports of discharge, the agency, and settlement thereof, shall remain with 
the charterers or their agents." The charter party, among other provisions 
usual in such Instruments, eontained the following concerning liens: "Any 
différence in the amount of freight between the bills of lading (and the drafts 
for disbursements referred to below) and this charter party to be settled at 
port of loading before sailing, — if in favor of vessel, by cash at current rate 
of exchange, less insurance; if in favor of charterers, by usual draft of mas- 
ter, payable three days after arrivai at port of discharge, or sixty days after 
date, whichever occurs flrst, to the order of the charterers or advancers; and 
the agents, with the consent of the owners, do hereby authorize the mas- 
ter to sign such drafts, and said drafts shall be a lien against the freight, 
taking precedence of ail other claims. Freight payable on 'through' bills 
of lading from interior points, and on the usual ship's bills of lading, shall 
(subject to the steamer's lien thereon for chartered freight, and the lien 
of the drafts of the master and the rights of the holders thereof for différ- 
ence in freight and [or] disbursements), belong exclusively to the charterers, 
and shall be collected by their agents at port of discharge. Cargo shipped 
on 'through' bill of lading from interior points, and for which no ship's bill 
of lading, but only a 'master's receipt,' is taken, it is understood and agreed 
that the cargo described in the 'master's receipt' shall be delivered at the 
port of discharge upon présentation of the said 'through' blU of lading, pro- 
vided that the particulars agrée with those stated In the triplicate 'master's 
receipt' held by the master. The master shall, if required, give the customary 
draft on the consignées for whatever inland railway charges are collectible 
from the receivers of the cargo, as shown on bills of lading and manlfest, 
and said draft shall be a lien against the vessel and her freight. AU cargo 
on board under this charter not claimed by bills of lading shall belong to the 
charterers, and is to be delivered to their agents at the port of discharge, 
without any claim by the steamer, except for freight as above mentioned, 
after shorts are provided for." "Cash for steamer's ordinary disbursements 
at port or ports of loading to be advanced to the master by charterers, at 
current rate of exehange, steamer paying two and one-half per cent, commis- 
sion thereon and cost of insurance, and the master to give the usual draft, 
payable three days after arrivai at port of diseharge, or sixty days after date, 
102 F.— 12 
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whlehever occurs flrst, for thé amount of suct dlsbursements, to the order 
of the charterers or any other parties advancing the said money; and the 
agents, with the consent of the owners, do heretay auithorize the master to 
sign such draft, and said disbursements and said drafts shall be a lien against 
the vessel and freight, taking precedence of ail other clalms." "Charterer's 
liability under this charter to eease on 3argo belng shipped, but the owners 
or master of the steamer to hâve an absolute charge and lien upon the cargo 
and goods laden on board for freight." 

The libel pleads a charter party of the British steamship Eipon City, 
for a voyage to the Baltic, dated the 3d of October, 1896, and allèges that 
the steamer loaded cargo at Savannah, and departed from that port for Reval, 
on November 16, 1896; that about 100 miles ont flre veas diseovered, and the 
vessel put back, arriving in Savannah on November 17th; that the master 
returning in this distress toob no steps to notify the libelant in Philadelphia 
that the vessel had put back, and instead put the ship and cargo in the charge 
of the flrm of J. F. Minis & Co., of Savannah; that on the 17th of November 
libelant cabled to the ownerS In England, requesting that the vessel be put 
in his hands as agent, and telegraphed also to the master in Savannah to take 
no action except what was absolutely necessary until the libelant arrived 
there; that libelant proceeded from Philadelphia to Savannah, arriving on 
Thursday, the 19th of November, and was then informed by the master that 
he would not permit libelant to take charge of the agency, sinee the vessel 
was already in charge of Messrs. Minis & Co.; and that libelant had tendered 
his services as agent, ofCering from day to day to act as such, and to furnish 
and disbnrse ail sums of money necessary for the vessel, which offers had 
been steadily and persistently refused oy the master and owners, "so that the 
libelant bas not been permitted at any time to enter upon the performance of 
such duties as agent." As damages, the libelant claimed $2:500 for services 
that he was - prevented from perf orming, $500 for unnecessary trouble and 
expense Incurred In attempting on his part to carry out the charter-party 
stipulations, with $1,000 for further damage Incident to the breach of the 
charter party, càuslng the libelant to employ cotmsel and file a llbel for his 
protection. 

The libel was filed on December 14, 1896, and process Issued, upon which 
the Eipon City was attached. Upon the retum of proeess, the master ap- 
peared, filed claim, and excepted to the llbel on the ground that the allégations 
thereof did not disclose any admlralty and maritime lien upon said vessel to 
found an attachment In rem. The various items of damages were also ex- 
cepted to. After hearing, the exceptions were overruled. 

The respondents thereupon answered, setting forth that It was the duty 
of the libelant to présent himself or be represented by a compétent agent at 
the port in which the said steamer, in case of distress, should be In gênerai 
average, so that the steamship should be enabled to bave the immédiate bene- 
fit of such agency; that the Ripon City returned on flre, the sides of the 
engine room and bulkheads belng terribly heated, and signais of distress 
hoisted at Tybee; that a tug met the returning steamer with a member of 
the flrm of J. F. Minis & Co., who had represented the libelant in the original 
loading; and that as the vessel was burning flercely, and, with the cargo, 
was in imminent péril, in the emergency and in the interest of ail concemed 
the master requested the flrm of J. F. Minis & Oo. to take charge. A detailed 
statement of the Services of the said flrm foUowed In regard to extinguishing 
the flre, employment of tugs, contract with stevedores, surveyors, discharge 
and storage of the damaged cotton; ail of which had been accomplished 
before the libelant had corne on the scène. The answer further alleged that, 
if the master had been obllged to walt untll he had heard from the libelant 
before taking steps to protect the vessel, it would hâve been destroyed, with 
her cargo. The answer admitted that on and after the 19th of November 
the libelant did qSer to proceed as agent, which services were declined. 

On the trial It appeared that Mr. Wilson prepared his own form of charter 
party, with his name consplcuously printed at the top, and that this spécial 
clause glvlng him an agency in case of average is a novel provision of his own 
devising. He has Incorporated it In chaîner parties for the last six or seven 
years. The libelant was iiot the owner nor the shlpper of the cargo of the 
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Ripon Ulty. HIs function appears to hâve been that of a mlddleman, who 
merely engages tonnage by lump-sum charter, and then turns over the contraet 
to the responsible merchants,— in this case, to Messrs. McFadden & Bro., of 
Philadelphia, who employed Messrs. J. F. Minis & Co. as agents in loading the 
ship. The libelant had no part in loading the ship after he turned the con- 
traet over to McFadden & Bro,, but the appointment of Messrs. Minis was 
known to the libelant and agreeable to him. On leaving Philadelphia to corne 
to Savannah after the tire, Mr. Wilson had secured the spécial agency for the 
cargo interests of the Ripon City. Testimony was given that it was incon- 
sistent for the interests of cargo underwriters and shipowners to be repre- 
sented by one and the same person in the average. Much testimony was taken 
tending to establish the matters propounded in the libel and alleged in the 
answer, but the bulk of it was in relation to the manner in which the Ripon 
City and her cargo was handled from the discovery of the tire, and in the 
methods foUowed in extingulshing the same; the libelant, Wilson, contending 
and seeking to prove, by experts who had handled cotton fires under his in- 
structions, with steam, that it had simply been flooded with water in the 
UBual way, to the great loss and damage to ail concemed, instead of being ex- 
tlnguished by the more modem, economieal, and efflcaclous mode, namely, by 
the application of steam malnly, with as little water as possible. 

The court held, on final hearing, that, after the ship had entered upon the 
performance of the charter party by loading cargo, the charterer had a lien in 
rem for the breach of any stipulations of this contraet, and that in the 
emergency the master acted rlghtfuUy for the common interest in the employ- 
ment of Messrs. Minis & Co., saying: "The emergency was immédiate. I do 
not doubt that but for the prompt assistance, like that rendered by Mr. Minis, 
the cargo and the ship would hâve been destroyed. It was then the duty of 
the master to secure that assistance, and this he did by the employment of 
experienced and compétent agents who acted for him. Minis & Co. are not 
parties to this proeeeding, but the services they rendered were In fact services 
which the charterer, if on the ground hlmself , must hâve rendered." The 
court further concluded that libelant, on reaching Savannah, had a right to 
settle with Messrs. Minis & Co. for the work already done, and then take 
from them the agency of the ship. As the libel estimated the entire services 
at $2,500, the court inferred that Minis had already eamed $1,500, and awarded 
the libelant a deeree for $1,000 as his recovery. 

The claimants appealed to this court, and assigned error as follows: "(1) 
That the court erred in deciding that a libel in rem was the appropriate rem- 
edy for the wrongs alleged by said appellee in his said libel; (2) that the 
court erred in not dismissing the libel filed in said case on the ground that 
there could be no lien for services not rendered; (3) that the court erred in 
finding that any sum was due to the libelant in said case; (4) that the court 
erred in finding that the vessel having been in péril, and the master having, 
in the exercise of his duty, employed an agent, the said agency should hâve 
been revoked, and the interest of the vessel tumed over to the libelant, after 
most of the services had been already rendered by another, and the libelant 
had assumed antagonistjc relations to the respondent; (.5) that the court 
erred in overrnling the exceptions filed in said case, and erred in finding 
against any one of the contentions therein set forth." 

Harrington Putnam and Walter G. Charlton, for appellants. 
William Gerrard, for appellees. 

Before PAKDEE, McCOEMICK, and SHELBY, Circuit Judges. 

After stating the case as above, the opinion of the court was deliv- 
ered by PAEDEE, Orcuit Judge. 

The clause of the charter party which is the basis of this suit so 
far relates to the rendition of maritime services that it may be called 
a maritime contraet, and, as to its enforcement, held to be within the 
jurisdiction of the admiralty; but whether, to recover damages for 
the breach of the contraet, the libelant can proceed in rem, and cause 
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the seizure of the ship, is another question. To warrant the seizure 
of the ship as the thing indebted, the libelant must hâve a lien on the 
ship to the extent of his damages. It is clear that he has no express 
lien. The charter party expressly contracta for and préserves a lien 
on the freight for the différence in amount of freight as shown by the 
bills of iading and the freight agreed upon in the charter party, a lien 
on the ship and freight for inland charges and ship's disbursements, 
and a lien in favor of the ship for the freight on the cargo and goods 
laden on board, but gives no other liens; whoUy omitting the usual 
provision where a gênerai lien is given to carry out the provisions of 
the charter party, to wit: "To the true and faithful performance of 
ail and every of the f oregoing agreements we, the said parties, do here- 
by bind ourselves, our heirs, executors, administrators, and assigns, 
and also said vessel, freight, tackle, and appurtenances, and the 
merchandise to be laden on board, each to the other, in the pénal sum 
of estimated amount of freight." Expressio unius est exclusio al- 
terius. It follows that, it the présent libelant has a lien, it must be 
because allowed and provided under gênerai admiralty and maritime 
law. "Admiralty and maritime liens are stricti juris, and are not 
given by implication." Vandewater v. Mills, 19 How. 89, 15 L. Ed. 
554, 

Mr. Justice Curtis gives the rule applied in the United States courts 
as follows: 

"For I undérstand ît to be a settled rule that privlleged liens constltutlng 
a jus in re, accompanying, the property into the hands of bona fide purchasers, 
and operatlng to the préjudice o( gênerai creditors, are matters stricti juris, 
whlch cannot be extended from one case to another argumentatively, or by 
ajjalogy or inference. They must be given by the law itself, and the case 
must be found deseribed in the law. Privilégia, cum sunt stricti juris, nec ex- 
tendl possunt de re ad rem, nec de persona ad personam. 1 Boulay Paty, 
Cours de Droit Com. et Mar. p. 36; Btoerigon, Contrat a la Grosse, c. 12, § 1. 
Even when the court may be of opinion that the law might be beneflcially 
extended to include cases not deseribed in its terms, It must be left to the 
législative power so to extend it. This is even expressed by Pardessus (3 
Droit Com. pp. 597, 598), when reasoning on the pollcy of allowlng a privilège 
for premiums of Insurance. 'Analogy cannot afCord a décisive argument, be- 
cause privilèges are of strict rlght. They are an exception to the rule by 
which ail creditors hâve equal rights in the property of their debtor, and an 
exception should be declared and deseribed in express words. We cannot 
arrive at It by reasoning from one case to another.' " The Kiersage, 2 Curt. 
421, 424, Fed. Cas. No. 7,762. 

It is settled with substantial unanimity that unexecuted maritime 
contracte carry no lien. See, as to aflreightment, The Freeman v. 
Buckingham, 18 How. 188, 15 L. Ed. 341, and Vandewater v. 
Mills, supra; towage, The Prince Leopold (C. C.) 9 Ped. 333; furnish- 
ing supplies, The Cabarga, 3 Blatchf. 75, Fed. Cas. No. 2,276; wages, 1 
W. Rob. Adm. SQ. 

In some instances, where services are rendered or supplies are fur- 
nished, no lien follows; for, by the maritime law, the master has no 
lien on the ship even for wages, nor the ship's husband any lien. See 
The Orléans v. Phoebus, 11 Pet. 184, 9 L. Ed. 677; Norton v. Switzer, 
93 U. S. 365, 23 L. Ed. 903; The Larch, 2 Curt. 428, Fed. Cas. No. 
8,085; The Shortcut (D. C.) 6 Fed. 631; The Daniel Kaine (D. C.) 35 
Fed. 787; The Nebraska, 21 0. G. A. 448, 75 Fed. 599. 
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Conceding tliat the libelant in this case had a valid contract with 
tlie ship to employ his services in and about the affaira of the ship in 
case of gênerai average, and that the master intentionally violated the 
contract, and refused to employ libelant, to his damage, still it seems 
clear, on gênerai principles, that no lien on the ship resulted. 

It is, however, contended that as the contract to employ libelant's 
services was one of the provisions of a charter party, contracting for 
the affreightment of the ship, which contract of affreightment was 
executed by the delivery and acceptance of cargo duly loaded, and the 
ship begun her voyage under said contract, a lien resulted; and reli- 
ance is had upon the v^ell-settled proposition that after cargo is deliv- 
ered the ship is bound to the cargo, and the cargo is bound to the ship, 
for the full performance of the contract. The libelant was not the 
owner, nor shipper, nor consignée of the cargo of the Ripon City. His 
sole interest, after the Ripon 'City was loaded and started on her way, 
was to be employed as the ship's agent in the matter of gênerai aver- 
age resulting from the fire which broke ont on board. His employ- 
ment or nonemployment in no way affected the ship's liability to the 
cargo. If employed, it was to be for the ship, and, it may be pre- 
sumed, if he had been employed his services would hâve beneflted the 
ship; but it can hardly be pretended that his employment to represent 
the ship in gênerai average could or would hâve been in the interest 
of the cargo, if, for no other reason, because in gênerai average the 
interests of the ship and those of the cargo are adverse. That the ship 
is bound to the cargo, and the cargo bound to the ship, for the ful- 
fillment of the contract of affreightment, is in ail maritime codes, 
and we may examine text-books and adjudged cases to see how the 
principle has been applied, controUed, and limited. 

Conkling, in his treatise on Admiralty, says: 

"It may be safely said, therefore, it is presumed that in this country the 
ruie declarlng the liability of the ship to the merchandise, and of the merchan- 
dise to the ship, is practically, as well as theoretically, true. As it is hère 
interpreted and applied, it imports that the freighter has a lien on the ship 
and freight for the safe conveyance and delivery of his goods aecording to the 
contract under which they are shipped; that the owners. upon the fulflllment 
of their engagement, hâve a lien on the goods for their freight; and that thèse 
liens may be enforced by admiralty process in rem." Volume 1, p. 166. 

In The Maggie Hammond, 9 Wall. 435, 19 L. Ed. 772, the suprême 
court of the United States said: 

"Undoubtedly the owner of the cargo has a lien, by the maritime law, upon 
the ship for the safe custody, due transport, and right delivery of the same, as 
much as the shipowner has upon the cargo for the freight, as expressed in the 
maxim, 'Le batel est oblige â. la marchandise et la marchandise au batel.' 
Subject to the exception that the lien of the shipowner may be displaced 
by an unconditional delivery of the goods before the consignée !s required to 
pay the freight, or by an inconsistent and irreconcilable provision in the 
charter party or bill of lading, the rule is universal, as understood in the 
décisions of the fédéral courts, that the ship is bound to the merchandise, and 
the merchandise to the ship, for the performance on the part of the shipper 
and shipowner of their respective contracts. Shipowners contract for the 
safe custody, due transport, and right delivery of the cargo, and for the per- 
formance of their contract the ship, her apparel and furniture, are pledged 
in eaeh particular case, and the shipper, consignée, or owner of the cargo con- 
tracts to pay the freight and charges, and to the fulflllment of their contract 
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the cargo Is pleAged to the ship, and those obligations are reciprocal, and the 
maritime law créâtes reciprocal liens for tbelr enforcement." 

Judge Ware, whose admiralty décisions are of very great author- 
ity, expresses himself to the eft'ect: "The reciprocal lien exists only 
between the goods and the carrier." The Drinkwater v. Spartau, 1 
Ware, 149, Ped. Cas. No. 4,085. The vessel is liable in specie to the 
shippers. The Phebe,' 1 Ware, 263, Fed. Cas. No. 11,064. The ship 
is, by opération of law, hypothecated to the shippers for any loss they 
may sustain from the insufaciency of the vessel or the fault of the 
master and crew. The Casco, Davis, 184, Fed. Cas. No. 2,486. A 
lien on the vessel is called by Lord Tenterden "a security to the mer- 
chant who lades goods on board." See Abb. Shipp. 122. In the 
Code de Commerce there are two articles that deal with the subject, 
as follows: 

"280. Le navire, les agrès et apparaux, le fret et les marchandises chargés 
sont respectivement affectés .9. l'exécution des conventions des parties." 

"191. Sont privilégiées et dans l'ordre ou elles sont rangées, les dettes ci- 
après désignées: • * * 11° i^es dommages-intérêts dus aux affréteurs 
pour le défaut de délivrance des marchandises qu'ils ont chargées, ou pour 
remboursement des avaries souffertes par les dites marchandises par la faute 
du capitaine ou de l'équipage." 

In 1 Traité de Droit Maritime par Lyon-Caen & L. Eenault, pp. 
559, 560, we find the following: 

"Privilège of the Charterer. The privilège granted by the law to the char- 
terer upon the ship does not secure ail the charterer's claims against the 
owner, as might be Inferred by the provision of article 280 that the ship, 
Its taclsle and apparel, the frelght, and the goods laden, are, respectively, liable 
for the fulfiUment of the conventions of the parties. Article 191, subd. 11, 
restricts the privilège to the damages due to the charterers by f allure In de- 
livering the goods which they hâve loaded, or for recovery of the damages 
whieh the goods hâve sustained by fault of the master or crew. Privilèges 
are matters of strict law. The charterer is not privileged for the damages 
due by reason of delay occasloned by fault of the owner, or by those for whom 
he is liable." 

In respect to the contention that the maritime lien resulting from 
a contract of affreightment extends to ail agreements in a charter 
party, whether relating to cargo or not, Mr. Justice Thompson says: 

"If a charter party embraces stipulations purely of a personal nature, hav- 
ing no relation to a maritime service, in the safe carrying and deliverj' of the 
cargo, the admiralty jurlsdictlon of tlie district court could not reach the case, 
and afford relief for a breach of such part of the contract." Alberti v. The 
Virginia, 2 Paine, 115, 128, Fed. Cas. No. 141. 

It seems to be text-book law that there is no lien for dead freight, 
i. é. unliquidatéd damages under the name of freight. 1 Pars. Adm. 
292; Macl. Shipp. 435. Indeed, it has been so held in many Eng- 
lish cases where the charter party expressly stipulated for a lien for 
dead freight. Id., and notes. And it is the same for money in the 
name of freight, stipulated to be paid in advance. Id. The learned 
judge in the court below maintained the proceeding in rem in thls 
case on gênerai principles, and cited in support thereof several dé- 
cisions and opinions of the suprême court of the United States, to 
wit: Insurance Co. v. Dunham, 11 Wall. 1, 20 L. Ed. 90; New Jer- 
sey Steam Nav. Co. v. Merchants' Bank, 6 How. 344, 12 L. Ed. 465; 
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Morewood v. Enequist, 23 How. 493, 16 L. Ed. 516. Thèse cases 
were proceedings in personam where was discussed the gênerai ju- 
risdietion of the admiralty courts over maritime contracts, and tho 
particular question as to whether a lien was given by the gênerai 
maritime law to corer every stipulation in a etiarter party, or even 
to cover every maritime contract, was not before the court nor dis- 
cussed. The learned judge also cited a number of cases arising iii 
the circuit and district courts, and we flnd many others in the brief 
flled by the learned counsel for the appellee. So far as we hâve 
been able to examine thèse cases, we find that no one of them in- 
volved the question hère pending, and, while we do not question that 
thèse cases were correctly ruled, we do not feel called ujjon to rec- 
oncile ail the expressions used in the several opinions with our own 
views on the subject. We are satisfled that for the damages which 
libelant may hâve suffered by the failure of the master of the ship to 
employ his services, as propounded in the libel, he has no lien, either 
by contract or under the gênerai maritime law, and therefore we 
conclude that there was error in the court below in overruling the 
exceptions to the libel in rem. 

On the merits of the case, we agrée with the court below in hold- 
ing that when the fire broke out on board the Kipon City the libelant 
was in no position to hâve afforded assistance to the master; that 
the emergency was immédiate, and that the master properly acted in 
the employment of experienced agents to assist him, and in raaking 
contra'cts looking to the préservation of the ship and cargo. But we 
do not agrée that when the libelant arrived in the port of Savannah, 
after the above steps had been taken by the master, and demanded 
the discharge of the agents theretofore employed and the employ- 
ment of himself, it was the duty of the master to comply with his re- 
quest. The resuit of this action would hâve been to fasten double 
liens on the ship for one set of services. 

We do not undertake to détermine exactly the meaning of the 
clause of the charter party which is the basis of libelant's suit. As 
propounded in the libel, and as contended for in argument, to wit, 
that immediately upon the ship's taking flre the libelant had the 
right under his contract to take entire charge of the ship, and of the 
matter and means of extinguishing the flre, loading and nnloading 
cargo, and otherwise performing the duties which, under the mari- 
time law, devolve upon the master, we are satisiled it is contrary to 
public policy. The duty of preserving the ship and cargo, and of 
protecting the lives of people aboard, devolves on the master, and by 
express statutes the owners of no English or American steamship 
can employ as a master any but a duly-qualified and licensed sea- 
man, and any contract which undertakes to set aside the master, 
and to put in charge of a going steamship any unlicensed person, — 
no matter how well qualifled otherwise, or how much interested in 
ship or cargo, — ought to be held void in any court of admiralty. 

The decree of the district court is reversed, and the cause is re- 
manded, with instructions to dismiss the libel. 
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THE ELIZA LINES. 

(Circuit Court, D. Massachusetts. April 20, 1900.) 

No. 368. 

1. Shipping— General Atehage— Rul.es for Adjustmbnt. 

Although a court directs tliat contributions to gênerai average be made 
on the basis of the completion of a voyage, interrupted without right by 
the charterers, It may aiso properly direct the adjustment to be made 
In aceordance wlth the customs of the port where the voyage actually 
terminated, and where the adjustment Is In fact made; the question of 
what custom shall be adopted being one of convenience, rather than of 
theory. 
3. Samb. 

An Item of gênera! average charges, based on the estlmated cost of re- 
loading cargo discharged on account of injury to the vessel, Is uot prop- 
erly allowable where, by reason of the fact that the voyage was net re- 
sumed, the expenditure was not actually made. AUter, under the circum- 
stances, as to estlmated commissions. 

8. SaME— ASCERTAINMBNT OF COUTRIBUTORY VALUES. 

Although, under the clrcumstances of a case, salvage Is a matter of par- 
ti eular averages against the vessel, cargo, and freight severally, yet where 
such averages arose out of a péril which renders a gênerai average nec- 
essary they are to be deducted in ascertaining contributory values for the 
purpose of the gênerai average. 
4 Samb. 

In Computing contributory values for the purpose of a gênerai average 
adjustment It is not neeessary that they should ail be taken at the same 
time and place, but, according to the custom of Boston, the value of the 
Vessel is obtained by taking her value at the port of refuge, and adding 
to it the benefit she received from the gênerai average, while the value 
of the cargo is taken according to the place and tlme of its arrivai at 
the port of destination. 

5. Same— Prbight. 

In a gênerai average adjustment no déduction Is to be made from freight 
charged against the cargo owner because the cargo has been subjected 
to particuiar average charges for salvage. 

6. Samb — Interruption of Voyage by Cargo Owher — Damages Recovek- 

ABLE. 

Where the cargo owner takes the cargo from a vessel before the com- 
pletion of her voyage, under clrcumstances which do not entitle her to 
exemplary damages, she can recover only such damages as will compensate 
her for the net Injury sufiCered, and from the estlmated net freight she 
would hâve earned is to be deducted the net amount she eamed, or should 
reasonably hâve earned, durlng the time It would hâve taken her to com- 
plète the voyage. 

In Admiralty. This was a Consolidated suit arising out of the 
abandonment at sea, after a storm, of the Norwegian bark Eliza 
Lines, and the subséquent bringing of such vessel, with her cargo, 
into the port of Boston, as a derelict, by the original libelants. 

Edward S. Dodge, for Black and othera and Bank De Gènes. 
John Lowell and James A. Lowell, for Andreasen. 
Lewis S. Dabney and Frédéric Cunningham, for Ward & Co. and 
Darrach. 

PIJTNAM, Circuit Judge. The question before the court is that 
of conflrming the report of the commissioner appointed in accord- 
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ance with the opinion passed down on April 3, 1894. (G. G.) 61 
Fed. 308. The commissioner bas, in tlie main, pursued the course 
marked ont in that opinion, and his report is of the utmost value 
to the court in disposing of the case. Iso exceptions hâve been flled 
except by James E. Ward & Co. Near the close of our prior opin- 
ion, we directed that ail things decreed by the district court should 
be fûllowed except as otherwise provided for or modiiied by us. 
This had relation to what was in fact decreed, and it had none to 
the report of the assessor in that court, estimating that the amount 
to be contributed for gênerai average was |4,818.01. This estimate 
was not conârmed by the district court, nor made the basis of any 
decree. The détails of the assessor's estimate were stated and ac- 
cepted by the commissioner, and they include, "Commission on ad- 
vancing and paying out gênerai average, flve per centum, |224.67." 
This is now excepted to on the ground that this amount was never 
in îfio.f paid by the owners of the vessel. The commissioner also 
included in his estimate of the amount of gênerai average charges 
an item of $319, supposed cost of reloading the cargo at Boston. 
Thèse two items stand in the same gênerai category, and will be 
referred to again. 

The cargo was sold at Boston, the record shows, for the gross 
amount of 11,825. From this were paid the charges of sale, amount- 
ing to 1116.61, which, of course, are no part of the gênerai average, 
leaving |1,708.39, which was paid into the registry of the court as 
net proceeds. The cost of discharging the cargo, pumping the ves- 
sel, wharfage, and storage, allowed by the district court, was |1,- 
051.09. Of this the district court apportioned to the cargo $797.65, 
and to the vessel $253.44. The $797.65 was paid out of the registry, 
leaving net $910.74 therein, as proceeds of the cargo. That court 
allowed the vessel pro rata freight to the amount of $1,450, and 
directed that the $910.74, net proceeds of the cargo in the registry, 
should be applied towards the payment of freight. Thus it was, as 
said in our prior opinion, that the proceeds of the cargo were ap- 
plied to the payment of freight and gênerai average, because the 
charges for discharging cargo, pumping, storage, and wharfage 
were of the latter class. The proceeds of the cargo thus applied to 
the payment of freight became, therefore, the property of the own- 
ers of the vessel, and were consequently again applied by the dis- 
trict court towards the payment of salvage on the vessel and of 
freight. Following strietly the terms of our préviens opinion, we 
should confirm this application made by the district court, and re- 
gard so much of the proceeds of the cargo as amounted to $797.65 
as applied towards gênerai average charges, and $910.74 towards 
the payment of freight. We will refer to this again. 

The district court decreed that the salvors recover against the ves- 
sel and her cargo $750 for salvage, and also their costs of suit, taxed 
at $313.61. It apportioned thèse sums between $2,250, the valua- 
tion of the vessel, and the $910.74 which the court applied towards 
payment of freight If its decree in this particular should be lit- 
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erally construed, the salvors would hâve been allowed nothing on 
account of the cargo. Therefore, in our earlier opinion, we held 
this to be substantially an allowance for the salvage of the vessel 
and cargo only, and we directed an additional allowance for salvage 
services and expenses touching the freight, payable only from sums 
to be realized from James E. Ward & Co. 

The main issue raised by the exceptions to the commissioner's 
report grows ont of this expression in our former opinion with réf- 
érence to adjusting gênerai average: 

"The value of the vessel on arrivai at Boston will be taken at $2,25(>. In 
other respects, gênerai average wlll be adjusted on the same prlnciples as 
though the voyage had been subsequently completed, and according to the 
customs prevailing at the port of Boston." 

This was stated very briefly, and the court now perceives that it 
would hâve been better to hâve stated it more fully. However, a 
careful considération of the principles expressed in the opinion, on 
which it proceeded, leaves no doubt as to its proper interprétation. 
We held that, in the eyes of the law, the charterers, James E. Ward 
& Co., without right, broke up the voyage at Boston, when they 
should hâve permitted the vessel to reload the cargo, and deliver it 
at Montevideo or Buenos Ayres, according to the terms of the char- 
ter party. It followed, as ail must see, that the charterers were lia- 
ble to make good in ail respects as though the voyage had been com- 
pleted. This, of course, cannot be done in form or in specie, but it 
can be accomplished in substance. Therefore, the charterers were 
decreed to pay net freight, estimated on the principles pointed out 
in the opinion, and also they were, of course, liable to contribute to- 
wards the gênerai average on the same principles on which they 
would hâve contributed if the voyage had been completed, and the 
gênerai average computed at the end of the voyage, as it would 
hâve been in due course. Very likely, a literal following out of the 
conséquences of this proposition would hâve required us to direct 
that the gênerai average should be adjusted according to the cus- 
toms prevailing at the river Plate; but the voyage was in fact 
broken up at Boston, and the adjustment was necessarily to be 
made there. The place of adjustment of gênerai average is a ques- 
tion of convenience, rather than of theory. The rules are largely 
artiflcial; and, as it is impracticable, from the nature of the thing, 
to do exact justice, the whole matter of gênerai average is judicium 
rusticum. There is nothing in the record, and nothing was brought 
to our attention, to show that the practical results of an adjustment 
according to the customs at the river Plate would substantially dif- 
fer from those of one made according to the customs at Boston, 
notwithstanding we are quite of the impression that, in at least two 
particulars, an adjustment according to the customs prevailing at 
Boston would be more favorable to James E. Ward & Co., as will 
appear from what we will say further on. The justice of our prop- 
ositions would be illustrated by taking the diversities in practice as 
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shown in a gênerai way by Gow, Ins. (1893) at pages 304 and 305, 
and undertaking to construct an adjustment throughout according 
to anj particular custom there explained. How far, as applied to 
this case, modifications in certain directions required by any cus- 
toms there explained, other than tliose of Boston, would be oflset 
by other modifications, neither party bas presented anything which 
will enable us to détermine, or to cause us to hold that the net 
resuit would be materially modifled. On the whole, we could see no 
reason why we should complicate the computations in this case by 
referring the parties to the customs of Buenos Ayres or Montevideo, 
when the customs of Boston were under our hands. The commis- 
sioner has followed our directions in this respect. 

The commissioner makes the gênerai average charges $6,434.10. 
The only items questioned are those of |224.67 and |319, already 
referred to. Although thèse are items which ordinarily enter into 
adjustments of gênerai average, yet there is no equity in compelling 
contribution for what was in trutb saved to the vessel by the fact 
that James E. Ward & Co. took possession of their cargo at Boston. 
Of course, the item of $224.67, which appeared in the assessor's re- 
port to the district court as a "commission for advancing and pay- 
ing on gênerai average five per centum," was not in fact paid in that 
particular form, because there was no gênerai average adjustment. 
Nevertheless, the vessel was compelled to make the repairs which 
entered into the hypothetical adjustment. The commission was 
computed by the assessor in the district court on only the gênerai 
average items which went into the cost of repairs, after the déduction 
of one-third for new. It covered no part of the items added to gên- 
erai average by the commissioner, which include $1,051.09, the cost 
of discharging, pumping, wharfage, and storage. As the vessel was 
foreign, and as she in fact made the repairs estimated by the asses- 
sor, it is to be assumed from common knowledge that she, in some 
form, paid the commission allowed. On the other hand, the item of 
|319 was clearly not paid, and, on a correct adjustment, should be 
deducted. 

We come to the contributory values which the commissioner 
placed on the vessel, freight, and cargo. James E. Ward & Co. 
object that he has taken the value of the whole cargo, yet that he 
should hâve deducted 45 per cent, thereof, which they say was ap- 
propriated in Boston to the use of the salvors. Under some cir- 
cumstances, salvage becomes a matter of gênerai average; but, 
under the circumstances of this case, it constitutes particular aver- 
ages against the vessel, cargo, and freight severally. Dix. Ins. (2d 
Ed.) 102; Lown. Gen. Av. (4th Ed.) 149; Gow, Ins. 285. As, how- 
ever, thèse particular averages arose out of the péril which ren- 
dered necessary the gênerai average, they are to be deducted in 
ascertaining contributory values. It is only necessary for this to 
refer to Phil. Ins. (oth Ed.) § 1402. The réductions, however, would 
not be theoretically 45 per cent., nor would they be from the cargo 
alone. The values of freight and vessel would also be reduced. 
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The salvage awarded against the vessel was |1,249.32, and, as we 
hâve explained, against the cargo, $505.68. If account were to be 
taken of the taxed costs, they would foUow the same proportion. 
Adding to the salvage awarded against the vessel the amount 
which, according to the final détermination of this case, must be 
awarded against the freight, and deducting thèse several sums from 
the contributory values given by the commissioner to freight, ves- 
sel, and cargo, as must be done if the exceptions of James E. Ward 
& Oo. in this particular are regarded, the resuit would be to their 
détriment, and would more than offset what they hâve lost by the 
addition to the gênerai average charges of the item of |319, to 
which we hâve already referred. , 

James E. Ward & Co. also flled a group of exceptions to the report 
in varions forms, the substance of which is that they object to it 
on the ground of its refusai to take the sale of the cargo at Boston 
as flxing its contributory value. In this connection they say the 
commissioner has taken the valuations of the respective contribu- 
tories, vessel, freight, and cargo, at différent periods of time; and 
especially they insist that, while the valuation of the cargo is taken 
as of the time of its arrivai at the river Plate, that of the vessel is 
taken at Boston. In determining the value of the vessel, the com- 
missioner added to her appraisal at Boston, |2,250, as directed by 
our opinion, — the beneflts which she derived from the gênerai aver- 
age. This is correct on the theory that the adjustment is to be 
made on the values at the river Plate, but according to the customs 
at Boston, as we directed it should be made. The repairs of the 
vessel cost quite an amount in addition to what went into gênerai 
average, so that her value at the river Plate might be considered to 
be more than her appraised value at Boston, plus the beneflt she re- 
cel ved from gênerai average; but her contributory value at the 
river Plate would be precisely what the commissioner has made it. 
For him to hâve increased her value as of the time of her arrivai at 
the river Plate beyond the resuit of his computation would be a 
violation of the well-settled rule stated everywhere, but especially 
in section 1402, Phil. Ins., to which we hâve already referred. 

The insistence of James E. Ward & Co. that ail contributory val- 
ues should be taken as of the same time is clearly wrong. The rules 
according to the custom at Boston are stated in Dix. Av. (1867) at 
pages 8 and 172, which shows that the value of the vessel is ob- 
tained by taking her value at the port of refuge, and adding to it 
the beneflt which she received from gênerai average, while the value 
of the cargo is taken according to the place and time of its arrivai 
at the port to which it was destined. This is shown more clearly in 
Dix. Ins. (1866) at pages 343 and 345. , 

No complaint is made by James E. Ward & Co. of the contribu- 
tory value of the freight as flxed by the commissioner. This was 
clearly in accordance with the custom of the port of Boston, al- 
though, if it had been made according to the custom at the river 
Plate, it might hâve been less advantageous to them, because the 
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déduction there from the gross freight would probably hâve been 
one-half, instead of one-third, as it is according to the custom which 
the commissioner followed. Moreover, at the river Plate, the ship 
would probably hâve contributed for only one-half of its value and 
the cargo for the whole, so that in this respect also James E. Ward 
& Go. might hâve been gainers, and not losers. 

There is one minor item to which the exceptions relate, but, on 
the whole, we are satisfied that the resuit of the adjustment of gên- 
erai average made by the commissioner was favorable to James E. 
Ward & Co. Therefore, as the other parties hâve not excepted to 
the report, and as we are satisfied that James E. Ward & Co. can- 
not complain of the net resuit of the commissioner's adjustment of 
gênerai average, we are of the opinion that we are not required to 
recommit the case to the commissioner, and thus cause further long 
delay in the litigation, merely because the commissioner bas pro- 
ceeded in the particulars to which we hâve referred on certain mis- 
taken théories, while a recommitment could not be of any practical 
advantage to the excepting party. 

We hâve not, in this connection, overlooked the objections taken 
by James E. Ward & Co. to the value which the commissioner has 
put on the cargo on the theory that it had arrived at the river Plate. 
Our ûrst impressions were that the value was excessive, and that 
sufflcient déductions were not made for its damaged condition. We 
were especially impressed by the fact that, if its actual value if 
delivered at the river Plate would hâve been so far in excess of its 
invoice value as the report makes it, James E. Ward & Co. would 
not hâve permitted it to be sold at Boston, but would hâve sent it 
forward, either in the Eliza Lines or in some other vessel. Never- 
theless, the commissioner investigated the matter with évident care. 
Quite an amount of testimony was taken by him as to values, and 
the only proof offered in behalf of James E. Ward & Co. was the 
évidence of their own agent, who represented them in the proceed- 
ings at Boston about the vessel, and who was still interested in 
their behalf. It is true that this agent is evidently a man of expéri- 
ence in this particular; but on the question of values the commis- 
sioner had what he was entitled to accept as positive évidence of 
sales of similar cargoes at the river Plate at or about the time to 
which this litigation relates. Of course, he was not required to ac- 
cept the opinions and estimâtes of the witness produced in behalf 
of James E. Ward & Co., in view of the relations which the witness 
sustained to them, and his testimony did not go beyond opinions 
and estimâtes. On the whole, notwithstanding our flrst impres- 
sions, we do not flnd sufflcient to justify us in disturbing the valu- 
ation put by the commissioner on the cargo, having in regard the 
weight which the suprême court has frequently said should be 
given to conclusions of masters, assessors, and commissioners. 

The remaining important question is that of the amount for which 
a decree should go against James E. Ward & Co. for freight. On 
this question both parties hâve cited to us the judgment of Lord 
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Mansfleld in Luke v. Lyde, 2 Burrows, 882. James E. Ward & Co., 
relying on this, maintain that they should not be charged with 
freight on the portion of the cargo represented by the award to 
the salvors, which they also compute for this purpose as 45 per 
cent, thereof. Undoubtedly, some of Lord Mansfield's expressions 
sustain this proposition; and like expressions of Mr. Justice Story 
are found in The Nathaniel Hoaper, 3 Sumn. 542, 552, Fed. Cas. No. 
10,032. Mr. Justice Story cited, and apparently relied on, Luke v. 
Lyde, but the facts before him were entirely unlike those at bar, 
because in the case before him the ship was sold under an admiralty 
decree, and was not able to go forward with her cargo, and the only 
question was.one of freight pro rata, which is not at ail the ques- 
tion hère. Thèse références are against the underlying principles of 
the maritime law with référence to payment of freight. Mr. Justice 
Story has stated the pith of thèse in Jordan t. Insurance Oo., 1 
Story, 342, 353, Fed. Cas. No. 7,524. As is there said by him, noth- 
ing is better founded in the law than that ships are bound to re- 
ceive full freight if the cargo is carried to the port of destination, 
and speciflcally remains, notwithstanding at its arriyal it is, by rea- 
son of sea damage, even worthless; According to the ordinary 
rules of maritime law, the cargo being delivered, the freight is 
earned ; and no exceptions are made because the cargo is subject to 
either gênerai ayerage or particular average charges. Luke v. Lyde 
is cited on various points, but it is not referred to as establishing 
the proposition now made by James E. Ward & Co., either by Gar- 
ver, Abbott, Maclachlan, Wheeler, Leggett, or Scrutton. Moreover, 
neither of thèse authorities lays down the rule claimed by James 
E. Ward & Co., although in them we hâve practically referred to the 
whole body of the law. In Metcalfe v. Iron-Works Co., 1 Q. B. Div. 
613, 620, Luke v. Lyde is cited as illustrating the rule of freight pro 
rata; and when the same case came before the court of appeal in 
3 Q. B. Div. 423, 427, Luke v. Lyde was again referred to by Lord 
Coleridge, then chief justice, with référence only to the same sub- 
ject-matter. In Macl. Shipp. (4th Ed.) at page 519, Luke v. Lyde is 
criticised, although not on the précise point which we are consid- 
ering. We therefore do not think we are ca lied on to accept this 
authority as against what seem to us the fundamental principles of 
the law of carriage by sea; and, so far as this point is concerned, 
we sustain the report of the commissioner. 

On the other hand, Luke v. Lyde is cited by the opposing parties 
as sustaining the proposition that the court was wrong in not award- 
ing against James E. Ward & Co. the gross freight for the voyage. 
In some respects, at least, they hâve misapprehended the rule laid 
down by us. The proposition is made that the court forbids that 
the vessel be reimbursed for her expemses in preparing for her voy- 
age, and also her actual expenses from Pensacola to Boston. But 
our directions were explicit to deduct from the gross freight only 
such changes as were saved to the vessel. Luke v. Lyde refers to a 
détermination of the house of lords in 1733 in Lutwidge v. Gray. 
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The best statement of that case within the reach of the court is 
found in Maclachlan's work, already referred to, at page 502. There 
is a class of well-recognized cases, like Tindall v. Taylor, 4 El. & 
Bl. 219, whicli asserts the often-repeated rule that the cargo owner 
cannot take his cargo pending the voyage, except on payment of 
gross freight; but Luke v. Lyde, and other décisions of that char^ 
acter, when they speak of full freight, refer to full freight as dis- 
tinguished from freight pro rata itineris, and none of them had oc- 
casion to discuss the method of determining what is full freight. 

Both with référence to this topic, and also with regard to the 
fact that we directed déduction from the estimated net freight to 
the river Plate of the net freight to Lisbon, we must foUow modem 
rules, which give only actual damages, except where vindictive 
damages are allowed, which is not permissive in the case at bar. 
Following thèse rules, no damages can be recovered in excess of the 
net injury suffered, and we must hold that it is the duty of every 
person damaged to take reasonable measures to diminish the effects 
thereof. This is now the universal rule, applied in Steel Co. v. 
Brush, 33 0. G. A. 456, 91 Fed. 213, 221. Therefore, it was the duty 
of the Eliza Lines, after James E. Ward & Co. took possession of her 
cargo, not to lie idle, but to secure another freight, if one could be 
obtained. We hâve, therefore, no doubt that we were justified, on 
tbis question of the amount of net freight to be paid by James E. 
Ward & Co., to do exact justice between the parties, as was deter- 
mined by our prior opinion. 

The commissioner fell into an error in estimating the date from 
which the theoretical voyage to the river Plate should be computed. 
Until November 16, 1889, the cargo was in the hands of the court. 
Neither James E. Ward & Co. nor the owners of the bark are re- 
sponsible for the delay which ensued therefrom. It was not until 
that time that the cargo was discharged, and the vessel commenced 
her repairs. Thèse were concluded about December 12th, and the 
time for completing the voyage to the river Plate should be com- 
puted from that date. The voyage to Lisbon was undoubtedly com- 
pleted within the period within which the voyage to the river Plate 
might hâve been completed theoretically. Therefore, James E. 
Ward & Co. should hâve received the benefit of the whole net Lis- 
bon freight. On the other hand, the commissioner made an error 
in arriving at the net freights for this purpose by deducting from 
the gross freights one-third thereof. This was not in accordance 
with the instructions of the court, which were to compote the esti- 
mated charges of completing the voyages from Boston to the river 
Plate on the one hand, and from Boston to Lisbon on the other, ac- 
cording to the gênerai rules found in Williams & B. Adm. Jur. (2d 
Ed.) 101, 102. The custom at Boston for arriving at the contribu- 
tory value of freight cannot be accepted for the détermination of net 
freight for the purposes of tMs part of the case. That the resuit 
was inéquitable is at once seen from the fact that the déduction 
made by the commissioner from gross freight, covering the prob- 
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lematical expenses of earaing it between Boston and the river Plate, 
was 11,869.75, while the like déduction for the Toyage from Boston 
to Lisbon was only |968. Theoretically, the voyage from Boston to 
the river Plate would hâve cost only one month's more wages than 
that to Lisbon, with a slight addition for insurance and interest, 
while the voyage to Lisbon was chargeable with many incidents at 
Boston with which the theoretical voyage to the river Plate would not 
hâve been. The proper déduction for each voyage, therefoi'e, must 
amount to substantially the same sum. Balancing, therefore, the 
error of the commissioner in giving James E. Ward & Co. the ben- 
eflt of only a pro rata of the voyage to Lisbon against the errors in 
déductions from gross freights to obtain net freights, we are im- 
pressed with the belief that, aU corrections being made, the net 
resuit would be substantially unchanged. 

On the whole, we conclude to accept the gross amount awarded 
by the commissioner against James E. Ward & Co. for freight and 
gênerai average. The final decree, therefore, will cover against 
James E. Ward & Co. |1,585.29, with interest according to our prior 
opinion. So far as concerns the interests of the salvors, the decree 
may run directly in their favor against James E. Ward & Co. for the 
amount determined by the commissioner, $996.33, with interest ac- 
cording to our prior opinion, the same being a part of the gross sum 
of 11,585.29. 

It is apparent that, in view of what we hâve said in this opinion, 
the total amount due from James E. Ward & Co. might, as we hâve 
already suggested, be distributed between freight and gênerai aver- 
age, and the amounts paid or payable as such from the proceeds of 
the cargo paid into the registry of the court, as we hâve pointed ont, 
deducted respectively from each ; but no interest which we perceive 
requires this. If, however, parties show cause therefor, it may be 
done. 

The appellants will, on or before May Ist, file a draft decree in 
accordance with our prior opinion, as supplemented by this opinion, 
and James E. Ward & Co. may file corrections thereof on or before 
May lOth. 
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HALLOCK y. STREETBR. 
(Circuit Court, N. D. New York. June 19, 1900.) 

1. PAnvNERSHip— Dissolution— SKTïLEMBNT—EQDiTY—AcnoBD and Satisfac- 

tion— Openino Settlemknt. 

On the dissolution of a partnersliip between a yoùng man and one 
mature in years, a settlement between them would net be inquired into 
in egoity at the instance of the former, where it appeared that he was 
possessed of more than average business abiiity, and that the elder mem- 
ber, though a shrewd business man, resorted to no déception, and there 
was no mistalce of fact, and a positive instrument of accord and satis- 
faction was executed by them. 

2. SaME — DiSAGREEMENTS — ACQCIESCENCE— WaIVEIÎ. 

In a dispute between partners H. claimed that he was entitled to the 
Interest on capital contributed by him, and to the proceeds of a patent 
used by the flrm, which was his individual property. S. claimed that the 
same should be equally divided. H. thereupon said to S., "It you think 
so, I will let It go." Untll dissolution such interest and profits were 
entered on the firm books In equal crédits to both. In which H. ac- 
quiesced. Held, that the conduet of H. amounted to a waiver of his claim, 
and to a new agreement, and, after full settlement between them, equity 
would not interfère in favor of H., though by the terms of the original 
partnership agreement H. might hâve been entitled to such interest and 
profits. 

Final Hearing in Equity. 

Edwin Nottlngham, for complainant 
Andrew J. Nellis, for défendant. 

COXE, District Judge. This is an action for an accounting, grow- 
ing ont of an agreement made between the parties March 1, 18y3, by 
which they agreed to engage in the manufacture and sale of gloves 
and mittens at Johnstown, N. Y., for the term of about flve years, 
unless sooner terminated by mutual consent. Without entering into 
détails it is sufficient to say that the défendant was to give his at- 
tention to the finances and the complalnant to the manufacturing 
and selling. The business thus started was unusually successful, 
but in the latter part of 1896 the complalnant became anxious to 
start branches in other states, employing convict labor and intro- 
ducing other innovations. The défendant, who is older and more 
conservative, declined to enter thèse new fields of enterprise, but 
consented, if the complalnant so deslred, to terminate the agreement 
in January, 1897, although he could, of course, hâve inslsted upon its 
remaining in force until January, 1898. The parties thereupon com- 
menced negotiatlons for the winding up of the business. Many con- 
cessions were made. Positions were taken, maintained for a time 
and receded from on both sides. The usual debate and contention 
incident to the winding up of a complicated business followed, but it 
is impossible to find from the évidence that either party resorted to 
fraud or duress. It is now said that the contract of settlement was 
unfair and unilatéral in that the complainant was not allowed the 
full amount due him for interest upon capital and assets contributed 
'by him and also because the défendant was permitted to share in the 
proceeds of a patent owned individually by the complainant. It ap- 
102 F.— 13 
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pears, however, that the facts regarding the interest and the patent 
were fully understood and discussed by both parties at the time. 
Several days were spent in negotiations and the complainant's ac- 
count of his arguments with the défendant demonstrates that he 
fully understood his rights and strénuously maintained them. The 
défendant was equally positive and after the matters in controversy 
had been discussed in their varions aspects a final settlement was 
reached, which, in view of ail the facts and circumstances, is prob- 
ably as fair a settlement as the court could make, even were it now 
in a position to enter upon an accounting. But conceding for a mo- 
ment that the settlement is unfair in some aspects there is no rule 
of equity which authorizes the court to disregard it. This settle- 
ment was evidenced by a release in writing. dated January 1, 1S97, 
signed, sealed, acknowledged and delivered by the parties. It is in 
the following words: 

"We, Arthur T. Hallock and George A. Streeter, of the clty of Johnstown, 
New York, do hereby acknowledge and confess, that we hâve, the one with the 
other, fully adjusted and settled ail and every matter and thing whatsoever, 
under, In relation to, or In any manner arising out of, the agreement in writ- 
ing made by and between us, and bearing date the flrst day of Mareh, 1893, 
in regard to the manufacture and sale of mittens and gloves, and that each of 
us is fully released and forever discharged from any and ail the covenants and 
obligations ereated by, or arising In any manner whatsoeTer out of the sald 
agreement; and we do hereby, each, for ourselves, and for our respective 
heirs, exeeutors, administrators and assigns, release, and forever discharge 
the other, of and from any and ail such covenants and obligations, and as well 
also the respective heirs, exeeutors and administrators of each of us." 

A more clear, positive and comprehensive accord and satisfaction 
can hardly be imagined. This release lies directly across the com- 
plainant's path to recovery and nntil it is avoided the court is not 
permitted to enter upon the merits of the original controversy. If 
the parties hâve settled their différences it is the end of the dis- 
cussion. The complainant proceeds upon the theory that this final 
and complète settlement is a trivial and inconsequential matter 
which can be lightly brushed aside on the ground that it was en- 
tered into through a mutual mistake of fact and law, or that it was 
induced by undue influence, misrepresentation and fraud. It should 
be noted at the outset that this is not a case where an innocent, 
ignorant, guileless and confiding youth has been entrapped into an 
unconscionable agreement by an unprincipled, cunning, overreaching 
and vénérable swindler. The évidence does not warrant this conten- 
tion. It is not a dispute between the lamb and the wolf. It is true 
that the complainant is a young man and the défendant is an old 
man, but the testimony establishes beyond a doubt that the com- 
plainant is a young man of more than ordinary activity, brightness 
and business ability and that "he was fully able to cope with the de- 
fendant and protect his own interests in any business transaction. 
The considérations which induce courts to set aside solemn written 
instruments are ail wanting hère. Security in business ventures 
will be at an end if after two intelligent men hâve agreed upon an 
adjustment of their différences the court annuls their agreement for 
no other reason than that one discovers that he might hâve obtained 
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better terms if he had insisted with greater véhémence upon what 
he believed to be hia rights, and had relied more upon his own and 
less upon his adversary's opinion. 

Before the court can begin the inquiry as to whether the settle- 
ment was wise or unwise from the point of view of the complain- 
ant it is necessary to décide the following questions: First: Was 
the gênerai release induced by the fraud of the défendant? Second: 
Was it the resuit of undue influence or duress upon his part? 
Third: Was it the resuit of a mutual mistake of fact? Fourth: Was 
it due to complainant's mistake of law, coupled with inéquitable, 
unfair and deceptive conduct on the part of the défendant? As be- 
fore stated there is insufiQcient proof to establish any of thèse propo- 
sitions in favor of the complainant. But conceding that the gênerai 
release were disposed of, the court would still be confronted by the 
following propositions: First: Is the complainant's construction 
correct that under the agreement of March, 1893, he alone was en- 
titled to interest upon the profits of the business? Second: If the 
original instrument bears this construction did not the subséquent 
oral agreements dividing the profits and crediting interest to each 
of the parties change the original agreement in this regard? Third: 
Did not the complainant acquiesce in the division of the interest and 
waive his claim thereto with fuU knowledge of the circumstances? 
Fourth : In view of the manner in which the patent was disposed of 
did not the proceeds belong to the business? It is by no means cer- 
tain that the complainant's contention with regard to the latter prop- 
ositions can be maintained ; at least it must be admitted that there 
are two sides to thèse questions. That good lawyers can honestly 
disagree regarding them is mentioned now solely for the purpose of 
emphasizing the impossibility of imputing fraud or duress to the de- 
fendant in maintaining his opinions during the negotiations. That 
the agreement of 1893 is capable of the interprétation placed upon it 
by the complainant may well be conceded. Indeed, it may be true 
that a strict construction compels such an interprétation, but look- 
ing at the matter from a broader point of view, and considering the 
business as a joint and equal venture, it surely seems inéquitable 
that one of the parties at the end should receive |6,000 more than 
the other. If he had supposed that such was to be the resuit can it 
be imagined for a moment that the défendant would bave entered 
upon the undertaking? It is thought that no one can read the agree- 
ment, in the light of ail the testimony, without being convinced that 
the parties intended that the profits of the joint enterprise should be 
equally divided. The manner in which the books were kept, the set- 
tlement with Hackney, the conduct of the complainant before and at 
the settlement, ail point to this conclusion. But even were this oth- 
erwise, there can be no doubt that the complainant had a perfect 
right to waive the strict construction and settle upon the more just 
and équitable basis. He may hâve thought that it was unfair that 
he alone should pocket the interest upon profits which resulted from 
the combined efforts of himself and the défendant. So long as he 
understood the situation, so long as there was no mistake of law sug- 
gested or encouraged by the fraudulent conduct of the défendant, 
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there can be no ground for setting aside the solemn action of the 
parties. The testimony fails to show any dishonest act on the part 
of the défendant. No fact was misrepresented by him; no threat 
was made; there was no déception. He might with the utmost hon- 
esty and good faith hâve thought that he was entitled to his share of 
the interest and of the patent and he had a perfect right to insist 
upon his position with ail the véhémence and ability he possessed. 
It appears that the complainant fully understood the facts and, 
though he entertained a différent opinion as to his rights, he evi- 
dently thought, in view of ail the circumstances, that it was more to 
his advantage to yield thèse points than to hâve the negotiations ter- 
minated or delayed. Even upon his own statement the complainant 
makes no case for équitable interférence. He was asked, 

"Did you hâve a conversation with Mr. Streeter at the time of this set- 
tlement with référence to allowing him Interest as it had been credited to 
him on the books?" He replied, "Yes. * * * i told Mr. Streeter in sub- 
stance tliat I thought there were some changes that ought to be made in our 
accounts as they then appeared on the ledger. I called his attention to the 
fact that I had not been credited with the proceeds of the patent, and that he 
had received interest on the amounts credited to his stoclc account; that I 
didn't think he was entitled to thèse Items, because his compensation, aecord- 
ing to the agreement, was not due him until the agreement was terminated. 
He replied in substance that It was no such thing; that, according to the 
agreement, he had as much légal right to the Interest crédits as I had, and 
that the same amounts had been credited to my account, and that the patent 
was invented and procured during the agreement with him and was part of 
the business, and he had just as much légal right to it as I did. I told him in 
substance that I didn't think that was right, but If he thought it was right 
and in accordanee with the agreement, I would let It go. He replied In sub- 
stance that it certalnly was." 

Again he was asked, 

"Did you know at that time, whether Mr. Streeter had a légal right to the 
interest whieh had been credited to him or to a share in the proceeds of the 
sale of this patent and invention as though It had been owned by the business 
carried on under this agreement?" He answered, "I did not know posltively, 
but I thought he did not hâve a right." 

There can be no prêteuse that the complainant was in ignorance 
of any material fact regarding the interest or the patent. He knew 
ail the facts as intimately as the défendant. He was not mistaken 
as to the law. He thought then, as he thinks now, that his con- 
struction of the agreement was the correct one. The défendant 
thought otherwise, as he had a right to think, and expressed his 
opinion forcibly, but it was only an opinion. It will establish a 
unique and startling rule in equity jurisprudence if fraud or unfair 
conduct, suflficient to avoid a contract of settlement deliberately 
made, can be predicated of a statement by one of the parties that in 
his opinion he is entitled to the items allowed him upon a settle- 
ment. The court has been unable to flnd an authority of any weight 
which sustains the advanced position taken by the complainant. No 
better exposition of the law can be found than that stated by Judge 
Story. He says, 

"It may be safely afflrmed, upon the hlghest authority, as a well-established 
floctrine, that a mère naked mistake of law, unattended with any such spécial 
circumstances as hâve been above suggested, wlU fumish no ground for the 



HIGGINSON V. CHICAGO, B. & Q. R. CO. 197 

interposition of a court of equity, and the présent disposition of courts of 
equity is to narrow, rather than to enlarge, the opération of exceptions." 1 
Story, Eq. Jur. (12th Ed.) § 138. 

Of the aecounts assigned to the défendant, as security for his lia- 
bility upon a bond and upon certain notes and commercial paper, it 
is understood that the défendant admits that he has collected the 
sum of .|799.30 belonging to the complainant. The Barter matter is 
not entirely clear, but it is thought that this item of $50 should be 
added also, making |849.30. On the other hand the complainant 
admits that he is indebted to the défendant for goods sold and upon 
other matters transpiring since the settlement in the sum of $295.49, 
leaving a balance due the complainant of $553.81, which with inter- 
est amounts to $654.31, for which sum the complainant is entitled to 
a decree. As the complainant has not succeeded upon the principal 
matters in dispute he is not entitled to costs. 



HIGGINSON et al. v. CHICAGO, B. & Q. R. CO. et sL 

(Circuit Court of Appeals, Biglith Circuit. May 21, 1900.) 
No. 1,431. 

1. Appeal — Revikw— Order Dbnyikg Temi-orahy In'JUNCTION. 

The granting of a temporary injunction rests In the sound judlclal dis- 
crétion of the chancellor, and his action In refusing such Interlocutory 
relief wlll not be reversed on appeal unless there Is a strong probabllity 
that the complainant on final hearlng will show hlmself entitled to the 
relief prayed for, or unless it appears that the complainant will sustain 
great loss and damage, or be put to unnecessary trouble and expense, if the 
existing status is not maintained. 

2. Temporary Injukotion— Grodnds— Restraining Action op State Board. 

Where a state board of transportatlon had made an order requlrlng a 
railroad company to appear before It and show cause why a réduction in 
certain frelght rates should not be made, and a temporary injunction was 
sought by a supplemental bill to restrain the board from entering upon 
such hearlng, which relief was based on the ground that the board had no 
power to order a réduction In rates, it was held that an order denying a 
temporary injunction was properly entered — First, because the relief 
sought by the supplemental bill was based upon grounds which were so 
far doubtful that it would bave been unwise to grant a temporary Injunc- 
tion; and, second, because it was doubtful whether the relief sought by 
the supplemental bill could be obtained otherwise than by an original bill. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska, 

W. D. McHugh (J. M. Woolworth, on the brief), for appellants. 
Constantine J. Smyth, Atty. Gen. of Nebraska, for appellees. 

Before GAIDWELL, SAlïJBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. This is an appeal from an order made 
by the circuit court of the United States for the district of Nebraska 
denying a temporary injunction. 100 Fed. 235. The appellants, Hen- 
ry L. Higginson et al., âled a supplemental bill in a case originally 
brought by the same complainants against the Chicago, Burlington 
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& Quincy Railroad Company and the Ijoard of transportation for the 
State of Nebraskâ, as tHen constitiitéd, wlierein the complainants tad 
succeeded, after a lengthy litigation (vide Higgonson v. Eailroad Go., 
64 Fed. Wô; Smytli v. Higginson, 169 U. S. 466, 18 Sup. Ct. 418, 42 
L. Ed. 819; Id., 171 U. S. 361, 18 Sup. Ct. 888, 43 L. Ed. 197), in obtain- 
ing a decree which, in substance, restrained the défendants in the 
original case from putting in force the scale of rates that was pre- 
"scribed by an act of the législature of the state of Nebraska approved 
on April 12, 1893, entitled "An act to regulate railroads, to classify 
freights, td fix reasonable maximum rates to be charged for the trans- 
portation of freight upoii each of the railroads in the state of Ne- 
braska and to provide penalties for the violation of this act." The 
supplementâl bill which was flled in said cause, after setting eut the 
previous prbcëedings thât had been takeh therein, and the terms of 
the final decree, alleged, among other thîngs, that the state board of 
transportation for the state of Nebraska on February 3, 1900, had 
made an order reducing the local distance tariff on corn, oats, and 
some other agricultural products 30 per cent, below the tariff that 
was in fot-cé on such products on December 1, 1899, and requiring the 
varions railroad companies in the state of Nebraska to show cause on 
February 20, 1900, why said rates as so redueed should net be put in 
force; also that said board on February 8, 1900, had made another 
order reducing the rate on cattle 10 per cent., and the rate on hogs 
5 per cent., below the rates which were in force for the transporta- 
tion of such animais on December 1, 1899, and requiring the afore- 
said railroad companies to show cause on or before March 1, 1900, 
why such order should not be enforced. it was further averred in the 
supplementâl bill that in making said orders said board claimed to be 
exercising powers that were conferred upon it by an act of the légis- 
lature of the state of Nebraska creating the state board of transporta- 
tion, and deflning its powers, which waa approved on March 31, 1887 ; 
that the board claimed that said act of March 31, 1887, was still 
in force, and conferred upon it the power to hear coraplaints concern- 
Jng unreasonable rates for the transportation of freight, and to order 
a réduction of the same if they were found to be iexcessive, but that 
such claim on the part of the board was untenable, — the fact being, 
as the complainants averred, that the power of the board to hear com- 
plaints of such a nature, and to prescribe rates for the transportation 
of freight from one point to another within the state of Nebraska, as 
conferred by the act of March 31, 1887, had been taken away and re- 
pealed by the act of April 12, 1893, heretofore mentioned, and that 
since the passage of the latter act the power originally vested in 
the board with respect to rates for the transportation of freight had 
ceased to be operative, its only power in that respect being such as 
was conferred by the act of April 12, 1893. In view of the premises, 
an injunction was asked to restrain the board of transportation from 
proceeding with the hearings contemplated by the aforesaid orders of 
February 3, 1900, and February 8, 1900, and from making any orders 
whatsoever with respect to rates for the transportation of freight 
between points within the state. The complainants made an applica- 
tion for a temporary restraining brdèr to the effect last stated, to con- 
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tiiiue in force until a final décision, but after a hearing upon said mo- 
tion the application was denied. 

As the appeal is from the interlocutory order last mentioned, we 
do not deem it necessary or expédient to express a definite opinion at 
this time concerning the varions questions that were discussed on the 
hearing of the appeal or to consider those questions at length. In dis- 
posing of the application for a temporary restraining order the lower 
court was called upon to exercise one of its discretionary powers, and 
the order from which the appeal is taken should not be disturbed 
unless tliere is a strong probability that on the final hearing the com- 
plainants will show themselves to be entitled to the relief sought by 
the supplemental bill, or unless it appears that the complainants will 
sustain great loss and damage, or that they will be put to unnecessary 
trouble and expense, if the existing status is not maintained until 
the final hearing. It rests in the sound judicial discrétion of a chan- 
eellor to grant or withhold the species of interlocutory relief which 
was sought in the présent instance, and, as this court has heretofore 
held, in substance, it will not undertake to reverse the action of a 
court or judge to whom an application for such relief is first addressed, 
unless it clearly appears that the court or judge erred in the exercise 
of that discrétion, and that, in accordance with well-established équi- 
table principles and rules of procédure, it ehould hâve acted difîer- 
ently. City of Newton v. Levis, 49 U. S. App. 266, 25 C. G. A. 561, 
79 Fed. 715; Kelley v. Boettcher (0. C.) 89 Fed. 125, 128, 129. 

In the présent instance we are not satisfled that the ground upon 
which the appellants base their right to relief is tenable, and that it 
will be upheld on final hearing, nor does it appear that the appellants 
will sustain any loss or damage, or that they will be put to any un- 
necessary trouble or Inconvenience, by the refusai of a temporary in- 
junction. The orders which hâve been made by the state board of 
transportation are merely tentative. They do not establish a sched- 
ule of freight rates, and require the same to be put in force imme- 
diately, but simply direct the varions railroad companies to show 
cause why certain rates should not be established. No reason is per- 
ceived why the companies against whom the orders run should be 
relieved by injunction of the duty of appearing before the board, and 
disclosing to that public body the reasons which they may hâve to 
présent why the board should not further proceed with the contem- 
plated hearings, or why the proposed schedule of rates is unjust or 
unreasonable if the board détermines to proceed with the hearing. 
No harm can resuit to the appellants from taking such action, and a 
court of equity should not relieve them from the performance of that 
duty unless it clearly appears that the board of transportation under 
existing laws has no power to enter upon the hearing, or to consider 
whether existing rates are reasonable or unreasonable, or to make 
any orders with relation thereto. As heretofore stated, we are not 
satisfled that the state board of transportation has been deprived 
of its powers to the extent last indicated; but without expressing a 
definite opinion upon that question, which can be better determined 
on the final hearing, we shall content ourselves with the gênerai state- 
ment that a temporary restraining order ought not to hâve been 
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granted on the assumption that the board had been wholly devested 
of its powers in the respects last stated, and that further action on its 
part on the Unes indicated in the aforesaid orders would be wholly in 
excess of its jurisdiction. The lower court, in our judgment, rery 
properly concluded that the relief demanded was based upon grounds 
which were so far doubtful that it would be unwise to ai-rest the action 
of the board by a temporary injunction. 

In conclusion we deem it proper to add that the fundamental ques- 
tion which is presented by the supplemental bill concems the extent 
to which the act of March 31, 1887, creating the state board of trans- 
portation, has been repealed, and the powers of the board taken away 
by the subséquent act of April 12, 1893. ïhe complainants base their 
right to relief, so far as we are at présent advised, upon the theory 
that the board of transportation is at présent proceeding to exercise 
powers conferred upon it by the former act which were withdrawn, 
by implication only, by the later act; and as this question was in no 
wise raised or considered in the original case in which the supple- 
mental bill has been ûled, but is essentially a new question, we hâve 
been led to entertain, and we do entertain, grave doubts whether a 
supplemental bill to settle that question can be lawfully entertained 
consistently with established rules of procédure in equity. It would 
seem to be more appropriate to litigate a new question of that nature 
by an original bill, and this is an additional reason which has induced 
us to approve of the action of the circuit court in denying a temporary 
injunction. The order from which the appeal was taken is therefore 
afflrmed 



OITY OB' DAWSON et al. v. COLUMBIA AVE. SAVING-FUND, SAFB- 
DBPOSIT, TITLE & TRUST CO. 

(Circuit Court of Appeals, Pifth Circuit. May 1, 1900.) 

No. 879. 

APPEAL— Intbrlocutobt Orders Granting ok Eefusing Injunctions. 

Under the amendatory act of February 18, 1895, which limits the Juris- 
diction of circuit courts of appeals as to Interlocutory orders granting or 
refuslng preliminary Injunctions to cases In which an appeal from a final 
decree may be taken to those courts, an appeal wUl not lie to such a court 
from an order granting an injunction In a case involving the construction 
and application of the constitution of the United States, and in which 
ordlnances of a municlpality are clalmed to be in contravention of the 
constitution, by impairlng the obligation of a contract, although the case 
may also Involve other questions. 

McCormick, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia, 

The blU in this case was flled by the appellee, a corporation organlzed imder 
the laws of Pennsylvania, as trustée for the holders of 80 first mortgage bonds, 
of $500 each, issued by the Dawson Waterworlcs Company, a Georgia corpora- 
tion, against the city of Dawson, Ga.. and the said Dawson Waterworks 
Company. The mayor, aldermen, and marshàl, ail citlzens of Georgia, are 
formally made défendants. It Is shown by the record that the clty council 
of the clty of Dawson on the 21st day of February, 1890, passed an ordinance 
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by whieh It granted to R. L. Bennett, of Philaclelphia, Pa., and hîs associâtes, 
their successors and assigns, wlio were required to ovganize a company to be 
styled the Dawson Waterworks Company, the exclusive right and privilège, 
for the period of 99 years, of constracting, maintaining, and operating a 
System of waterworks. In compliance with the requirement of the ordinance, 
Bennett organlzed, under the laws of Georgia, a corporation known and desig- 
nated as tlie Dawson Waterworks Company. The ordinance of February 21, 
1890, or so much thereof as it is deemed necessary hère to insert, provided as 
foUows: 

"Waterworks Contract. 

"Sec. 231. The city council of the clty of Dawson, Georgia, do hereby grant 
to R. L. Bennett, of Philadelphia, Pennsylvania, and his associâtes, their suc- 
cessors and assigns, who are to organize a company to be styled 'The Dawson 
Waterworks Company,' the exclusive right and privilège for a period of ninety- 
nine years, of constructing, maintaining and operating a System of water- 
works for the purpose of supplying said clty and its inhabitants with water 
for protection against tire, and domestlc, sanitary, and other purposes. 

"Sec. 232. The said company, for the purpose of constructing, maintaining, 
operating, extending, and repairing said System of -waterworks, shall hâve the 
sole and exclusive privilège, and full power, right and authority to lay water 
pipes and mains along any or ail streets and avenues of said city, as the same 
are now open, or may hereafter be extended, and to that end shall hâve full 
right to dig ditches or trenches in the streets of said city of such depth and 
of such width as may be necessary: provided, that the city shall not be respon- 
sible for any damage occasioned thereby, and that the streets shall not be un- 
reasonably obstructed by such work. 

"Sec. 233. The said company shall hâve the right to erect buildings and tanks, 
lay pipes and erect any other structures, or make any other improvements 
which may be necessary for its purpose on any or ail lands owned or con- 
trolled by said city except its public squares. 

"Sec. 234. The said company and their successors and assigns shall com- 
plète and bave in opération within eighteen months from the date of the pass- 
age of this ordinance, a complète and thorough System of waterworks, laying 
four and eight-tenths (4 and «/i») miles of pipe, size eight, six and four inches 
in diameter, with a réservoir of not less tûan forty thousand gallons capacity, 
and of sufficient height to produce a pressure on the mains such that from any 
hydrant located on principal streets a stream of water will be projected fifty 
feet vertically, in still air, through one hundred feet of flre hose with a one- 
inch nozzle attached. The said company, and their successors and assigns, 
shall be, and are required, from the completion of their system of waterworks 
tlU their charter shall cease, to fumish a sufficient supply of water for the 
purposes before and hereafter mentioned, unless prevented by unavoidable 
and providential causes. In such event they shall be allowed a reasonable 
time to make repairs, and if, after such reasonable time bas been allowed, 
they should still fail to furnish said supply of water, their franchise from that 
fact be forfeited. 

"Sec. 235. The said company shall extend its mains and pipes, enlarge its 
plant, and generally enlarge its System from time to time to meet increasing 
demands conséquent upon the growth of the city. 

"Sec. 236. The city of Dawson, in considération of said company guaranty- 
ing to it, for the period of twenty years, and as long thereaf ter as the said com- 
pany, its successors and assigns, shall continue to operate waterworks, a free 
and nnrestricted use of its water, in case of flre and for protection against 
conflagration, and agreeing to establlsh at convenient places along the Une 
of Its mains, flre plugs of approved pattern, not to exceed fifty in ail, until 
the corporate limits of said city are extended and the population of said city 
increased so that there are five hundred persons living in said extension, after 
which they shall be increased proportionately if required, and, as an addi- 
tional fire protection, also furnish water to fiU the présent public clsterns If 
needed, the said water to be used exclusively for flre purposes only, and the 
said water to remain the property of the said company except in case of fire, 
hereby obligates Itself to pay to the said company or to such trust company 
as the Dawson Waterworks may elect or décide upon as their trustée lor 
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thelr bonds, the sum of two thousand dollars annually for twenty years, in 
semiannual payments of one thousand dollars each, on the flrst day of Jan- 
uary and July of each year. The flrst payment to be made on such of said 
days as occur after the completion of said works as provided in section 234 
of thSs ordinanee; and, In case said city shall not hâve sufflcient funds at 
any of such tlmes to make said payments, or for any cause does not pay said 
money at time fixed as aforesaid, then in that case warrants shall be Issued 
on the City treasurer, in favor of said eompany, for the amount due. 

"Sec. 237. ïhe council shall, and they are hereby required to, make provi- 
sion each year for the payment of two thousand dollars as provided in the 
foregoing section, by levying a tax, sufficient for that purpose, on the taxable 
property of the city. 

"Sec. 238. Said Company, its successors and assigns, shall hâve the right 
to make reasonable rates and régulations for the government of private con- 
sumera in the use of its water; and to charge such rates for its use, as it 
may from time to time establish: provided, the rate charged per annum shall 
not exceed those named in the following schedule. * * * 

"Sec. 239. ïhat in considération of the said eompany agreeing to furnish 
water to the public municipal buildings, and further agreeing to furnish water 
to two public foun tains of %-inch nozzle each, the city of Dawson hereby 
obligates itself tb remit to said eompany, its successors and assigns, any and 
ail license fées, taxes, dues and charges which may at any time hereafter 
be levied or assessed by said city against said eompany or upon the plant 
to be used in said waterworks , System. 

"Sec. 240. That fuU assent is hereby given to a charter to be granted by 
the législature of the state of Georgia, to said R. L. Bennett and associâtes, 
their successors and assigns, or to be obtained by them under the gênerai 
Incorporation laws of said state, incorporating them into a body corporate 
under the title of the Dawson Waterworks Co., and granting to said eompany 
the exclusive right to construct, maintain and operate a System of waterworks 
in said city of Dawson, for the purpose of supplying said city, its inhabitants, 
citizens, résidents, with water for protection against fire and for domestic, 
sanitary and other useful purposes, and to inake such reasonable rates and 
régulations for the government of private consumers in the price of water, 
and to charge such rates therefor as the said eompany may détermine upon: 
provided, the rates do not exceed those established by this ordinanee. 

"Sec. 241. The provisions of this ordinanee shall be mutually binding upon 
the city of Dawson and R. L. Bennett and associâtes, and the eompany to 
be organlzed by them in pursuance of the provisions thereof, and It shall bave 
the force and effect of a contract between the respective parties as fully and 
coiapletely as if It werè drawn in that form and signed by the contracOng 
parties." 

For the purpose of obtainlng money to construct the waterworks, the water- 
■w orks eompany thereafter issued 80 flrst mortgage bonds, of $500 each, aggre- 
gating $40,000, and, to secure their payment, executed to the appellee, as 
trustée for the holders of the bonds, a mortgage on ail its property, franchises, 
and privilèges, and authorized the trustée to collect ail amounts to become 
due by the city of Dawson for water Tentais. The city of Dawson, by a 
resolution of its council duly passed, recognized the right of the appellee, 
as trustée, "to demand, receive, and collect from the city of Dawson any and 
ail sums of money that may be now due or that may hereafter become due 
under the aforesaid contract." It also appears that, pursuant to its contract 
with the city, the waterworks eompany constructed a System of water- 
works, and has up to the présent time supplied the city and the inhabitants 
with water. For the water thus supplied the city has paid the waterworks 
eompany the amount due under the contract, to wit, $2,000 per annum, up to 
the Ist day of January, 1895, when it refused to make further payments 
upon the ground that the contract was void, and upon the further ground that 
the waterworks eompany had falled to supply the quantity of water required 
of It'by the terms of its contract. The city based its claim of the invalidity 
of the contract upon the décision of the suprême court of Georgia rendered 
in the case of City of Dawson v. Dawson Waterworks Co., 106 Ga. 696, 32 
S. E. 907. Although phe city paid, as before stated, the water rentals due 
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to tlie Ist day of January, 1895, yet in June, 1894, an ordinance was passed 
répudia ting and renouncing the contract, as illégal and exorbitant. It is 
further shown tliat in October, 1894, tlie city council passed an ordinance 
ordering an élection for the purpose of determining whether two-thirds of 
tbe qualified voters should by their assent authorize tlie city to issue $35,000 
of 6 per cent, bonds for the purpose of buying or erecting a System of water- 
works and an eleetric light plant. The élection was held, and resulted in 
a vote favorable to the proposition; and in Deeember foUowing another ordi- 
nance was passed, declaring the resuit of the élection. The appellants ad- 
mit in their answer the passage of the various ordinances mentioned, and in 
référence to the one of June, 1894, it is averred that "the city formally, 
solemnly, and in good falth repudiated and renounced said contract becauae 
the same was illégal and exorbitant." And in the amended answer it is 
further averred: "Eespondents do not deny that, as adjudged by the suprême 
court of Georgia they had a right to do, they hâve declined to carry out the 
alleged contract between a former city council of Dawson and the Dawson 
Waiïerworks Company." As to the élection ordered for tlie purpose of deter- 
mining whether the city should issue bonds to establish a waterworks System 
of its own, the answer avers as follows: "They also admit that they hâve 
held an élection for the purpose of authorizing an issuance of bonds, in order 
with the proceeds thereof, when sold, to buy or erect a new System of water- 
works; but said bonds bave never been Issued, and no attempt has been made 
to sell the same, and nothing else has been done towards erecting said new 
System of waterworks." 

The appellee claims in the amended bill that the ordinances passed by the 
city council subséquent to the date of the contract between the city and the 
waterworks eompany impaired the obligation of the contract, and attempted 
to deprive the bondholders and the waterworks Company of their property 
without due process of law, and hence were répugnant to the constitution 
of the United States. Upon this point Is is alleged in the amended bill: 
"(23) Your orator shows that notwithstanding the validity of the aforesaid 
contract contained in tlie aforesaid ordinance of February 21, 1890, and not- 
withstanding the fact that the bonds were marketed on the faith of said con- 
tract, and the waterworks were erected at great expense, and the water- 
works Company complied with the terms and conditions of the contract, the 
said city of Dawson has by its ordinances and contluct attempted to impair 
the obligation of said contract, and has thereby greatly diminished and largely 
destroyed the value of the property of said waterworks eompany, which con- 
stitutes the security possessed by the bondholders, and has deprived bond- 
holders of the rentals which were to be paid by the said city under said 
contract; and said action and threatened action of said city are in fraud and 
destruction of the rights of bondholders, and your orator as their trustée, 
under said contract with the city, and the protection guarantied under the 
constitution of the L'nited States. The aforesaid ordinance passed by said 
city council of Dawson on June 27, 1894, whereby said city undertook ta 
repudiate said contract, was an attempt on the part of the said city of Daw- 
son to impair the obligation of said contract, in violation of the constitution 
of the TJnited States, and the protection thereby guarantied to private rights. 
The said city has also passed other ordinances and done acts in attempted 
impairment of said contract, namely, the ordinance passed by said city of 
Dawson on October 4, 1894, ordering an élection for the purpose of deter- 
mining whether two-thirds of the qualified voters of said city should, by 
their assent, authorize said city to issue $35,000 of 6^ bonds for the pur- 
pose of buying or erecting a System of waterworks and eleetric light plant 
for said city, and the ordinance passed by said city of Dawson on Novem- 
ber 5, 1894, on the same subject, and to the like elïect, and the holding of 
the élection on Deeember 12, 1894, pursuant to the provisions of said two 
last-mentioned ordinances, and the carrying of said proposition by the req- 
uisite two-thirds of the qualified voters of said city, and the ordinance passed 
by said city of Dawson on the 13tli day of Deeember, 1894, whereby the 
resuit of said élection was declared to be in favor of the issue and sale of 
bonds for said purposes, as well as the subséquent eonduct of the said city 
jn giving effeçt to said ordinances by refusing to pay the water rentals stipu^ 
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lated in salfl contract, or to levy a tax for the puriwse aa requlred by the 
contract, and by claiming that It was no longer bound by said contract. 
AU of said ordinances and acts are an effort and attempt on the part of said 
City of Dawson to impair the obligations of said contract, under color of a 
clalm of authorlty from the constitution and laws of the state of Georgia, 
In violation and attempted impalrment of the protection guarantied to said 
contract under the constitution of the United States. The eity of Dawson, 
in fnrther attempted violation of the obligation of said contract, contrary to 
the provision of the constitution of the United States that no state shall 
pass any law impairing tlie obligation of contracts, under color of the au- 
thorlty given it by its chafter to malse and adopt ail ordinances, by-laws, 
and rules and régulations necessary or proper for the security, welfare, con- 
venlence, and interests of sâid .eity and its inhabitants, and for preserving 
thé health, morals, peace, order, and good govemment of the same, not only 
adopted the aforesaid ordinances, but recently, and at the time when tem- 
porarily restrained by this honorable court, was proceedlng to carry into 
efCe'ct said ordinances and the said élection, as hereinbefore set forth. Ail 
of whlch wrongs and threatened wrongs are contrary to equity and good 
conscience, and are Irréparable, and can only be relieved against and pre- 
vehted by the gracions Interposition of a court of equity. Tour orator shows 
that the présent suit arises under the conistitution and laws of the United 
States, afld your orator Invokes the jnrïsdiction of the circuit court of the 
United Stàtés, in order to set up and enforce the protection guarantied by 
the constitution of the United States to contract rights, and to defeat and 
prevent the effort of said eity to impair the obligation of the aforesaid con- 
tract." • 

Air the défendants except the waterworljs company appeared and demurred 
to the bill for the want of jurisdictton and for other causes. They next flled 
an objeetloù in the nature of a plea to the jurisdictlon of the court, as fol- 
lows: "That the alleged défendant, the Dawson Waterworks Company, which 
Is à corporation created and organlzed under the law of Georgia, and rési- 
dent thereln now and at the tlme of the flllng of said bill, nameiy, in said 
City of Dawson and county of Terrell, was and Is the real complainant, aud 
that the action of the said défendant and of the alleged complainant, set 
forth and exhlbited to said bill, was and Is fraudulent and collusive, and was 
had during the month of April last, and since the judgment of the suprême 
court of Georgia in the case of the eity of Dawson against the said the 
Dawson Waterworks Company was rendered on said alleged contract, de- 
claring the same void, whlch judgment, together with the record in said case, 
is hereafter more fully and speciflcally pleaded In order to obtain jurisdictlon 
in this honorable court in a new name, and under an alleged new-created 
right of action, which does not exist, except to the extent created as above 
stated, and for the purpose of avoiding the said judgment of the suprême 
court, which is' final and conclosive of ail the questions decided in that case, 
and ail questions now made by said bill in this case." And, for further 
cause why injunetion should not issue, the défendants objected: "(1) That 
there is no equity in said bill. (2) That there is no right of action in com- 
plainant for the purposes of said bill, even if its allégations are ail true, 
because, accordlng to said allégations, the only right of action existlng on 
behalf of complainant is a suit at law to recover the alleged rentals. (3) That 
the allégations contained in said blU do not show any valld contract between 
the said waterworks company and the eity of Dawson, or the eity council 
of Dawson, under the constitution and laws éi Georgia, but, on the contrary, 
thât said alleged contract was and is void, and that there is no contract 
at ail bêtween complainant and the défendant. For further cause thèse 
défendants shdw that, under the constitution ànd laws 6î the state of Georgia, 
the alleged contract between said waterworks company and the said eity 
was absolutely void ab initie, because the said clty had no power to make 
sàld contract, and because the making of such a contract by such a corpora- 
tion as the eity of Dawson, or eity council of Dawson, was and is ex- 
pressly prohibited by the constitution of the said state of Georgia, and be- 
cause, under said constitution and the charter of the eity of Dawson, nelther 
the said City nor thé eity «ouncil had or bas any légal power to pay the 
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rentals claimed, or to levy any tax for such purpose. For further cause 
wby said Injunction should net issue, tbese défendants say that hcretofore, 
to wlt, on the 14tli day of March, 1899, the suprême court of Georgia, in the 
cause of the Dawson Waterworks Company against the city couneil of Daw- 
son, in a suit brought by sald plaintiff against said défendant in the superior 
court of Terrell county, Georgia, for alleged rentals under said alleged con- 
tract for the year 1895, and which cause was carried to said suprême court 
by writ of error on the part of said city, decided and adjudged that under 
the constitution and laws of the state of Georgia, and its settled policy, said 
alleged contract was, ab initlo, void, and that complète performance of such 
a contract by said plaintiff did not prevent the municipal corporation from 
pleading want of power or the illegality of the contract, and alS'O decided 
and adjudged In said case adversely to the plaintif! therein, namely, the said 
waterworks company, ail the questions and contentions now made by com- 
plalnant In said bill; and thèse défendants hereto attach a complète record 
of said cause in said suprême court, including the said judgment of the court, 
as Exhibit A, praying leave of référence thereto. Wherefore thèse défend- 
ants say that ail the questions now made by complainant in said bill are 
res adjudicata, — the said contract belng adjudged vold, — and that thèse de- 
fendants were not estopped from so pleading by the said former judgment, 
as will more fuUy appear from the said record and judgment." Then fol- 
lowed an answer setting forth the various défenses upon which the défendants 
relied. 

The motion for a preliminary injunction came on to be heard before Judge 
PARDEE upon the pleadings and proofs, and, as a resuit of the hearing, 
an injunction was issued, in the following form: "Thèse, therefore, are to 
command and strictly enjoin you, under penalty of ten thousand dollars, 
that you do from henceforth altogether and absolutely desist from erecting, 
eonstructing, or installing any System of waterworks in or for the city of 
Dawson, or other water supply, for lire protection, or furnishing the citizens 
or inhabitants of said city, for domestlc, sanltary, or other purposes; or 
from entering Into any contract or arrangement with any person, flrm, or 
corporation for the construction, lease, opération, or use of any System of 
waterworks, or for the supply for fire protection or for other municipal pur- 
poses, or for laying mains or other waterworks, or permitting the laying of 
pipes or mains or the construction of waterworks in violation of the contract 
set out in complainant's bill, or the exclusive rights thereby given; or from 
selling or otherwise disposing of bonds, and, in particular, from selling or 
offering for sale, or disposing of, any of the bonds of the city of Dawson 
mentioned in complainant's bill; or from paying out any moneys for water- 
works; or from incurring any obligations for waterworks; or from entering 
upon or carrying out any contract for waterworks, save and except contract 
referred to in complainant's bill. or forbidding or preventing any person, organ- 
ization, fire company, or agency from carrying out the aforesald contract 
with the Dawson Waterworks Company; or from placing any obstacle in 
the way of the due carrying out and performance and fulfiUment thereof ac- 
eording to its terms; or from ordering, directing, ordaining. or by corporate 
act or ordinance, or otherwise, causing, advising, eounseling, or procuring 
the flre department fire companies, or other fire organization or individuals 
acting as the fire department or company, or using the city's fire apparatus, 
to desist or refrain from the use of water furnished by the Dawson Water- 
works Company; or from levying or enforcing the collection of any city tax 
or license fee against the waterworks of the Dawson Waterworks Company, 
stipulated to be paid in water, or by furnishing the water as set forth In tlie 
contract. in violation of said contract with said waterworks company; or 
with doing any other act in violation of the covenant, stipulation, terms, and 
conditions of sald contract, until the further order of said court." Prom the 
interlocu,,ory order awarding an injunction, the city of Dawson, the mayoi 
and board of aldermen (composing the city councll), and the marsbal hâve 
appealed to this court. 

Du Pont Guerry and Henry C. Peeples, for appellants. 
John I. Hall and Olin J. Wimberley, for appellee. 
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Before McCORMICK, Circuit Judge, and MAXEY and PAR- 
LANG-E, District Judges. 

MAXEY, District Judge, after stating the case, delivered the fol- 
lowing opinion : 

If the case is properly hère on appeal, the merits of the contro- 
vergy should be considered and detennined. If, however, it is not 
properly in this court, the appeal should be dismissed. The appellate 
jurisdiction of this court in référence to interlocutory orders made 
by the circuit courts, refusing or granting injunctions, is limited by 
the amendatory act of February 18, 1895, to those cases "in which an 
appeal from a final decree may be taken under the provisions of this 
act to the circuit court of appeals," Under the fifth section of the 
act of March 3, 1891, by virtue of which the circuit courts of appeals 
were established, and their jurisdiction' 'deflned (26 Stat 826), appeals 
may be taken from the circuit courts directly to the suprême court in 
the following cases : 

"In any case In which the Jurisdiction of the court Is In issue; In sucli cases 
the question of jurisdiction alone shall be certified to the suprême court from 
the court below for décision. * * * In any case that invoives the con- 
struction or application of the constitution of the United States. ♦ • • 
In any case in which the constitution or law of a state is clalmed to be in 
contravention of the constitution of the TJnlted States." 

By the sixth section of the act the appellate jurisdiction of the 
circuit courts of appeals is conflned to cases other than those provided 
for in the flfth section. If, then, cases which in volve the construction 
or application of the constitution of the United States, and cases in 
which the constitution or law of a state is claimed to be in contra- 
vention of the national constitution, go by appeal or writ of error 
directly to the suprême court, it would seem to follow as a logical 
séquence that they cannot corne to this court from final judgments 
or decrees rendered by the circuit courts. And euch appears to 
be the construction placed upon the act by the suprême court and 
the circuit courts of appeals in the following cases : Penn Mut. Life 
Ins. Co. V. City of Austin, 168 U. S. 685, 18 Sup. Ct. 223, 42 L. Ed. 
626; City of Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 
19 Sup. Ct. 77, 43 L. Ed. 341; Scott v. Donald, 165 U. S. 58, 17 Sup. 
Ct. 265, 41 L. Ed. 632: Holder v. Aultman, 169 U. S. 88, 18 Sup. Ct. 
269, 42 L. Ed. 669; Horner v. U. S., 143 U. S. 670, 12 Sup. Ct. 522, 
36 L. Ed. 366; Hastings v. Ames, 32 U. S. App. 485, 15 C. C. A. 
628, 68 Ped. 726; Wrightman v. Boone Co., 31 C. C. A. 570, 88 Fed. 
436; City of Indianapolis v. Central Trust Co., 27 C. C. A. 580, 83 
Fed. 529. 

It was said by Mr. Justice White, as the organ of the court, in the 
case first cited (168 U. Si, at page 694, 18 Sup. Ct., at page 226, and 
42L. Ed., at page 630): , 

"By the flfth section of the act of March 3, 1891, c. 517 (26 Stat 826), 
creatsng the circuit courts of appeals, jurisdiction la conferred on this court 
to review by direct appeal any final judgment rendered by the circuit court 
'In any case in which the constitution or law of a state is claimed to be in 
contravention of the constitution of the United States.' There can be no 
doubt that the case at bar éomes wlthln this provision. The complalnants 
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in their liill in express terms predicated tlieir right to tlie relief songht upon 
tlie avéraient that certain ordinances adopted by the' municipal autliorities 
of tlie City of Austin, and an act of the législature of the state of Texas re- 
ferred to in the bill, impaired the obligations of the contract which the bill 
alleged had been entered into wlth the complainants by the city of Austin, 
and that both the law of the state of Texas and the city ordinances were 
in contravention of the constitution of the TJnited States. No language could 
more plainly bring a case wlthin the letter of a statute than do thèse alléga- 
tions of the bill bring this case within the law of 1891." 

And at page 695, 168 U. S., at page 227, 18 Sup. Ct., and at page 
630, 42 L. Ed., the court further said: 

"But the words of the statute which empower this court to review directly 
the action of the circuit court are that sucb power shall exist wherever it is 
claimed on the record that the law of a state is In contravention of the fédéral 
constitution. Of course, the elaim must be real, ♦ * • not fietltious and 
fraudulent." 

In the présent case,,jurisdiction of the circuit court is claimed by 
the appellee on the ground that the suit is one arising under the con- 
stitution and the laws of the United States. "Your orator shows," 
employing the language of the amended bill, "that the présent suit 
arises under the constitution and laws of the United States; and 
your orator invokes the jnrisdiction of the circuit court of the United 
States in order to set up and enforce the protection guarantied by 
the constitution of the United States to contract rights, and to defeat 
and prevent the effort of the city to impair the obligation of the 
aforesaid contract." While it is true that jurisdiction is also 
claimed on the ground of diversity of citizenship, yet, if the partie?' 
be arranged according to their respective interests in the subject- 
matter of the suit, which may always be donc in determining juris- 
dictional questions, it is extremely questionable whether the circuit 
court was invested with jurisdiction, except upon the ground that 
the suit was one arising under the constitution of the United States. 
It also clearly appears that the appellee relies upon the constitution 
as a protection and shield of défense against the alleged arbitrary, 
unauthorized, and hostile acts of the city of Dawson. It is strenu- 
ously insisted by the appellee that the ordinance of February 21, 
1890, constitutes a valid and binding contract between the city of 
Dawson and the Dawson Waterworks Company, and that the con- 
stitution forbids its obligation to be impaired as the city attempted 
to impair it, by the passage of the repudiating ordinance of June, 
1894, and other ordinances subsequently enaeted. "Thèse ordinan- 
ces," said the suprême court in the case to which référence has al- 
ready been made, "were but the exercise by the city of a législative 
power which it assumed had been delegated to it by the state, and 
were therefore, in légal intendment, the équivalent of laws enaeted 
bv the state itself." Penn Mut. Life Ins. Co. v. City of Austin, supra; 
City of Walla Walla v. Walla Walla Water Co., supra; City Ey. 
Co. V. Citizens' St. E. Ce, 166 U. S. 557, 17 Sup. Ct. 653, 41 L. Ed. 
1114. Hère, then, is a real substantial claim (not flctitious or fraud- 
ulent) that the city of Dawson is endeavoring to set aside and repu- 
diate its solemn contract as evidenced by the ordinance of February 
:21, 1890; and the contract clause of the constitution is invoked by the 
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appellee to avert the threatened danger. It is also contended by the 
appellee that the refusai of the city to pay for water according to the 
requirements of the contract, or to levy taxes, or to be further bound 
by its contract, and the wrongf al conduct of the city in threatening 
to proceed to erect and operate a rival System of waterworks for are 
protection and for supplying the inhabitants of the city with water, 
would hâve the effect, unless restrained and prevented, of deprlving 
the vi'aterworks company and the holders of its bonds of their prop- 
erty without due process of lavif, in contravention of the constitution 
of the United States. Thus, we hâve before us a case involving the 
construction and application of the constitution of the United States, 
and one in which the ordinances of the municipality of Dawson are 
claimed to be in contravention of the constitution. That the appeal 
in such a case should go directly to the suprême court from a final 
decree of the circuit court, we think has been plainly shown; and 
that an appeal from an interlocutory order of the circuit court grant- 
ing an injunction in a like case does not lie to this court will be 
made manifest by consulting the following additional authorities: 
Eailroad Co. v. Adams, 35 C. C. A. 635, 93 Fed. 852; City of Maçon 
V. Georgia Packing Co., 9 C. C. A. 262, 60 Fed. 781; Holt v. Manu- 
facturing Co., 25 C. C. A. 301, 80 Fed. 1; City of Indianapolis v. Cen- 
tral Trust Co., 27 C. C. A. 580, 83 Fed. 529; Town of Westerly v. 
Westerly Waterworks Co., 22 C, C. A. 278, 76 Fed. 467. In the case 
last cited it is said by the court: 

"At the argument it was urged that the décision of thèse cases on final 
hearlng may be based on questions entirely apart from the constitntional 
questions involved. The argument is plausible, but delusive. If the décision 
were so resting on other than constitutlonal grounds, stlll, on any appeal 
from it, the constitntional questions would remain in the case, and œight re- 
quire détermination by the appellate court,— a détermination which a circuit 
court of appeals has no authority to pronounce. When constitutional ques- 
tions are présent, the whole case must go to the suprême court." 

In the case of Wrightman v. Boone Co., 31 C. C. A. 570, 88 Fed. 
435, Judge Sanborn, speaking for the court, at pages 572, 573, 31 
C. C. A., and page 437, 88 Fed., used the following language: 

"A carefal examination of thèse sections of the act of congress in Hast- 
Ings V. Ames, 32 U. S. App. 485, 15 0. 0. A. 028, 68 Fed. 726, and in Pauley 
Jail Bldg. & Mfg. Co. v. Orawford Co., 28 O. C. A. 579, 84 Fed. 942, led us 
to the conclusion that, if it is claimed that a law of a state is void because 
it contravenes the constitution of the United States, a circuit court of ap- 
peals has no jurisdiction of the case, although it may involve the considération 
of many other questions." 

We are of the opinion that the appeal in this case should be dis- 
missed, and it is so ordered. 

McCOEMICK, Circuit Judge. I am unable to concur in the judg- 
ment of the court in this case. The complainant invoked the jurisdic- 
tion of the circuit court on the ground of diverse citizenship, and on 
the further ground that its case presented a fédéral question. The 
appellants, who were respondents in the circuit court, contended that 
neither of thèse grounds existed in fact, and contended further that the 
case did not show matter within the equity jurisdiction of the circuit 
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court. The circuit court retained jurisdiction, and passed the decree 
set out in the opinion of the majority. That decree, being interloc- 
utory, will not support an appeal to the suprême court, and cannot be 
reviewed at ail, in advance of final hearing and decree, unless it can 
be reviewed by this court. The appellants, not waiving, but insisting 
on, their objections to the jurisdiction of the circuit court, do not ques- 
tion the jurisdiction of this court to review the interlocutory decree, 
and the appellee bas not questioned the jurisdiction of this court to 
entertain this appeal. It is by no means clear to me that if uo injunc- 
tion had been granted, and the case had proceeded to final hearing 
and decree, appeal would lie only to the suprême court. U. S. v. Jahn, 
155 U. S. 109, 15 Sup. et. 39, 39 L. Ed. 87; Horner v. U. S., 143 U. S. 
570, 12 Sup. et. 522, 36 L. Ed. 266; eity of New Orléans v. Benjamin, 
153 U. S. 411, 14 Sup. et. 905, 38 L. Ed. 764; Green v. Mills, 16 C. C. A. 
516, 69 Fed. 852, 30 L. R. A. 90. It seems to me that the better con- 
struction of the statutes and of the adjudged cases of controUing au- 
thority requires that we should treat the provisions of section 7 of the 
act creating the circuit courts of appeals as highly remédiai, and in- 
tended to aiïord a speedy review by an appellate tribunal of ail inter- 
locutory orders or decrees granting or continuing an injunction. On 
such an appeal we do not necessarily pass on the merits of the case as 
presented in the circuit court. Nor are we even required, on such an 
appeal as this, to pass conclusively on the question of the jurisdiction 
of the circuit court, where, as in this case, that question is strenuously 
put in issue. There may be, and there hâve been, proper cases in 
which this court, on an appeal like this, would be justified, and per- 
haps required, to coneider and détermine the merits of the whole case, 
but that should not usually be done. It is much safer to wait until the 
suit bas advanced to a final hearing and decree. The practical effect 
of dismissing this appeal is to alflrm the action of the circuit court in 
passing the interlocutory decree. It may well be that, if we enter- 
tained jurisdiction on this appeal, we would flnd nothing in the record 
to justify us in reversing that decree; but, whether we reversed it or 
afiûrmed it, the suit would proceed under the chancery raies much the 
same in either case, except that in case of reversai the appellants 
might, if they were so advised, and subject to their liability to answer 
in damages, proceed with the work which the injunction has arrested. 
No question having been made by either of the parties to this appeal as 
to the jurisdiction of this court in this case, it seems to me that it is 
not a case in which this court should itself raise that question. 
102 F.— 14 
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JACK et al. T. STATE ex rel. CTJNNINGHAM et al. 

(Circuit Court of Appeals, Fourth Circuit. May 1, 1900.) 

No. 316. 

Appbalable Ordehs— Inteblocutory Ordkks Grantiîtp Injonctions. 

Appellees by leave of court intervened in a pending cause, and on their 
pétition an order was made conditjoned upon their filing a bond restraining 
the receiver of tlie court from carrylng out a former order requiring liim to 
remove the rails from a short line of railroad. Appdlees having failed 
to give the bond, the receiver proceeded to earry out the former order by 
dismantling the road, selling the materials, and distrlbuting the proceeds 
between the parties to the suit, who were the owners of the road. Subse- 
quently a demurrer to appellees' pétition was overruled, and an order was 
entered permltting them to Intervene, and to move for a rehearing or 
revlew of ail former orders made in the cause; suspending the order for 
dismantling the road; requiring the receiver to retain ail money in his 
bands; and requiring the original parties to give bond to comply with any 
further order in regard to the funds already pald them by the receiver. 
Eeld, that such order did not come within the provisions of Act Feb. 18, 
1895 (28 Stat. 660), allowlng appeals from interlocutory orders granting 
Injunctions, and was not appealable. 

Appeal from the CSrcuit Court of the United States for the District 
of South Carolina. 

This case was begun April 27, 1897, In the United States circuit court for 
the district of South Carolina, by a blll In equity filed by D. F. Jack, a citizen 
of Georgia, against James T. Williams and H. C. Beattie, citizens of South 
Carolina. The bill asked for the sale and partition of certain property for- 
merly owned by the Carolina, KnoxvlUe & Western Bailway Company. 
From the bill and other pleadings it appears that the Carolina, Knoxville & 
Western Railway Company was chartered by South Carolina in 1887 to con- 
struct and operate a railroad of considérable length from Hamburg, In South 
Carolina, to Knoxville, Tenn. The construction was begun in 1888, and 
some worli was done at various points along the Une, but the company be- 
came bankrupt and unable to continue the construction, so that only a sec- 
tion of 12 miles was completed, extending northward from Greenville in 
South Carolina. It appears that a mortgage to secure a very large amount 
of bonds bad been executed by the company in 1888, and, default having 
been made, a bill to foreclose had been flled in the same United States cir- 
cuit court for the district of South Carolina, and the said défendant H. C. 
Beattie had been appointed receiver; that recelver's certiflcates were there- 
upon issued to complète the road three miles further, to Marietta, S. C; that 
the receiver then operated the 15 miles of road until a foreclosure sale, on 
July 23, 1896. It appeared that the opération by the receiver resulted in the 
road barely paying its runnlng expenses, without any compensation to the 
receiver, and without paying anything upon the receiver's certiflcates or the 
bonded debt. After many efforts under the foreclosure decree to sell the 
mortgaged property, it was flnally sold to the défendant James T. Williams 
for $15,000, who complied with the terms of sale, and obtained possession 
and title to the property on August 3, 1896. The bill allèges that the pur- 
chase, although nominally made by James T. Williams, was really made for 
the complainant, Jack, together with said Williams and said Beattie, and 
the purchase money was supplied by ail three, under an agreement that the 
property should be conveyed to Williams for the benefit of ail three. The 
bill allèges that it had been found impossible to operate the road except at 
a loss; that the condition of the roadbed and bridges was such that it would 
cost $10,000 to make it safe to use it; that the citizens along the Une of the 
railroad had been appealed to in vain for assistance to operate it; and that 
when It was operated the citizens along the line did not use It The bill 
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further récites that an act of ttie législature of South Carollna had then re- 
cently been passed, approved March 5, 1897, requiring ail owners of railroads 
to reorganize under section 1610 of the Revised Statutes of South Carolina 
within 60 days, under a penalty of $50 a day and a forfeiture of their fran- 
chises and privilèges for neglecUng to do so; that it would he impossible 
for the complainant and his co-owners to comply with said act, as It would 
be attempting a thing almost impossible and certain of failure. The bill 
then prayed an order appolnting a receiver, and a decree for sale and parti- 
tion. The défendants, by answer, admitted the allégations of the bill, and 
submitted to a decree. 

The court below thereupon appointed a receiver, who had an inspection of 
the property made by a skilled railroad supervisor, who reported that there 
were 22 trestles, and that ail but 2 of them needed extensive repairs; that 
there were over 12,000 new cross-ties required; and that in over 20 places 
the roadbed for considérable distances was eovered with dirt 2 feet deep; 
and that it would cost over $10,000 to put the road in proper condition to 
run for one year. Thereupon the court (Judge Simonton), on May 18, IS&T, 
flled its opinion and decree, adjudging that the complainant was entitled 
to the relief prayed in the bill, and directed the receiver to renwve ail the 
iron rails, and to sell them, together with ail the roUing stock, and, after 
paying the costs, and such compensation as might be agreed to by the par- 
ties, and, after setting aslde the $2,000 for a purpose hereinafter explained, 
directed the receiver to pay the remainder of the proceeds to the parties 
aceordlng to their respective interests as they should appear by a written 
agreement to be signed by them and flled with the clerk. The court (Judge 
Simonton) held that as the state of South Carolina might charter a new cor- 
poration, and confer npon it a franchise similar to that which the Carollna, 
Knoxvllle & Western Railway Company had possessed to construct and oper- 
ate a railroad over the same route, and might authorize the new corpora- 
tion t» take such of the railroad property of the old corporation as might 
be necessary for Its use, npon paying proper compensation therefor, some 
provision should be made in its decree for that contingency. And the court 
held that, as the new corporation would be required to pay the présent own- 
ers the value of the rails and other property taken, the only damage it could 
sufEer by their removal would be the cost of replacing them, and that $2,000 
would be sufBcient to cover that cost, and directed the receiver to reserve 
and deposit that sum in some savings institution of the state, In order that 
it might be paid to such new corporation if chartered within a period of 
two years. The receiver, nearly two years afterwards, on March 7, 1899, 
flled a report in which he reported to the court that he had not yet complled 
with the decree of May 18, 1897, directing him to remove the iron from the 
roadbed, but had delayed at the urgent request of the parties in interest, 
who had been making every effort to avoid the necessity of dismantling the 
road, but that ail their efforts had failed. He thereupon asked authority 
to contract with a proper person, upon the terms stated in his pétition, 
to remove ail the iron from the roadbed and ail other movable property, and 
deliver it at the Southern Railroad freight dépôt in the city of Greenville. 
The court entered an order givlng the authority. 

On March 27, 1899, two pétitions by new parties were filed in the cause. 
The first was by the state of South Carolina, ex relatione T. B. Cunningham 
and others. It set ont that the relators were citlzens of South Carolina, re- 
siding in the county through which the railroad passed, who, having estab- 
lished themselves in business while the railroad was in opération, depended 
upon it for transportation, and would be seriously injured if the railroad was 
discontinued and abandoned, and the people of that section of the country 
would suffer hardship and incalculable loss. They stated that neither the 
state of South Carolina nor the relators knew anything of the proceedings 
in this cause until on March 17, 1899, when the receiver by his agents began 
to take up the rails; that the relators were advised that the sald railroad, 
so far as completed, was a public highway, authorized by the législature 
of South Carolina; and that neither the parties to the cause nor the receiver 
had power to take up the rails and dlsmantle the railroad without the au- 
thority and consent of the législature of South Carolina. The petitioners 
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asked that they be allowed to Intervene, and liave thelr rlghts and the rights 
of the State adjudicated; that the parties to the Cause be required to answer 
thelr pétition; that the parties to the cause and the receiver be enjoined 
from removing the rails or disniantling the railroad; and that the parties 
to the cause be required to replace the rails already removed. Thereupon 
the court set the matter of the pétition for hearing, and ordered that in the 
meantime the parties to the cause and the receiver be restralned from fur- 
ther proceeding to remove the rails, provided the relators should give a 
bond in the penalty of $5,000 to answer any damages by reason of the re- 
straining order. At this time the rails on about one mile of the road had 
been taken up. The bond required to make the restraining order effective 
was not given, and the receiver contlnued to take up the rails, and on April 
21, 1899, reported to the court that he had sold and dellvered an the prop- 
erty whleh he had been authorized to sell by the decree of May 18, 1897, 
to the Charleston & Western Carolina Eailway Company, for $28,000, the 
purchaser to pay the cost of removing the rails. That he had deposited as 
directed the $2,000 required by the decree to be reserved, and had paid the 
expenses of the receivership, and diatributed and paid to the parties to the 
suit, according to an agreement of division signed by the parties, the net 
amount coming to each; and he flled thelr receipts for the payments. An- 
other pétition was also flled March 28, 1899, by John T. Bramlett and N. 
J. Bramlett, claiming tltle to a strip of land which had been used as a part 
of its roadbed by the Carolina, Knoxvlllè & Western Eailway as constructed, 
and assertlng that the land had reverted to the petitioners free from said 
right of way by reason of the forfeiture of the rights and franchises of the 
railroad company, and that ail the Iron rails, cross-ties, and other property 
thereon had reverted to the petitioners wlth said land, and they prayed 
an Injunction to prevent the parties to the cause from removing the afore- 
said rails, cross-ties, and other property. ' To this pétition there was a de- 
murrer and an answer, and on April 26, 1899, the court passed an order 
granting the petitioners leave to Intervéne, wlth leave to apply for a rehear- 
Ing or review of any order theretofore made In the cause, and further or- 
dered that the receiver hold ail the property then remaining in his hands 
subject to the further order of the court. 

To the pétition of the- state of South Carolina, ex relatione Cunningham 
and others, the parties to the original cause and the receiver flled thelr an- 
swer, April 26, 1899. They denied the right of the petitioners to intervene, 
and informed the court thaf under its previous orders the rails and other 
property had been removed, sold, and dellvered, and the purchase money 
paid and distributed; that the rails could not be replaced; and that the peti- 
tioners had not shown that there was any probability of the road being oper- 
ated If the rails could be replaced. The answer then recited the proeeed- 
ings in the case, and claimed that the decree of May 18, 1897, directlng the 
receiver to dismantle the road and sell ail the removable property, was 
final, and could not be opened upon pétition flled after the term. The court, 
by its order entered April 26, 1899, gave leave to Cunningham and the other 
petitioners, on behalf of the state of South Carolina, to intervene, and to 
apply for a rehearing or review of any order or decree made in the cause; 
and further ordered "that the complalnant, D. F. Jack, and the défendants 
James T. Williams and H. C. Beattle, do file with the clerk of the court 
within twenty days from the date of the order a bond In the sum of $25,000, 
with good and suflicient surettes to be approved by the clerk, and conditioned 
for their compliance, respectlvely, with any order or orders that may be 
granted by the court as to the funds heretofore paid to the parties, re- 
spectlvely, by the receiver W. C. Cochrane, Bsq., and arising from the sale 
of rails taken from the roadbed of the Carolina, Knoxville & Western Eail- 
way." And it was further ordered that the order theretofore granted allow- 
Ing the dismantling of the railroad be modlfied by requlring the receiver to 
hold ail the prOperty then in his hands subject to further order of tjie court. 
To this order last above recited, and to the ruhng of the court overruling 
the demurrers to both the foregolng pétitions, the appellants, Jack, Williams, 
and Seattle, hâve appealed, and the appellees hâve mored to dlsmlss the 
appeal. 
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T. P. Oothran, B. A. Hagood, and M. F. Ansel, for appellants. 
Joseph W. Barnwell and Julius H. Heyward (B. M. Shuman, on the 
brief), for appellees. 

Before GOFF, Circuit Judge, and MOKEIS and WADDILL, Dis- 
trict Judges. 

MOEEIS, District Judge (after stating the facts as above). At the 
threshold of this appeal is the question whether the order of April 
26, 1899, oYerruling the demurrer to the pétition, and allowing Cun- 
ningham and others, in behalf of the state of South Carolina, to inter- 
vene, and requiring Jack, Williams, and Beattie to give bond in the 
penalty of |26,000 to comply with the future order of the court with 
regard to the proceeds of the rails received by them, is appealable. 
In argument the ground principally relied upon to support the right 
to appeal from this order, which décides no right and is in its nature 
interlocutory, is based upon the act of Pebruary 18, 1895, allowing an 
appeal from any interlocutory order or decree granting, continuing, 
refusing, dissolving, or refusing to dissolve an injunction. It is ar- 
gued that the petitioners asked in their pétition that the original 
parties to the cause and the receiver should be perpetually enjoined 
from taking up and removing the rails, and that a temporary restrain- 
ing order be granted until the further order of the court, and that the 
parties be required to replace the rails already removed; that the 
prayer for a temporary injunction was granted conditioned upon the 
exécution of a bond for |5,000; that the petitioners failed to give 
the bond, and thereupon the order for a temporary injunction became 
inoperative, and the receiver proceeded to exécute the original decree 
of the court; that when on April 26, 1899, the petitioners again in- 
voked the action of the court, the rails had been removed and sold, and 
the money distributed to the parties to the original cause; that there 
was then nothing that a formai restraining injunctioncould accomplish, 
but that the court indirectly accomplished the same resuit as was 
sought by the petitioners in their original pétition by requiring the 
appellants to give a bond to return the money so received, if ordered 
by any further order of the court; and that it was équivalent to an 
injunction, in that the order commanded the appellants to do a speci- 
fled act. 

The United States suprême court had occasion to consider a quite 
similar question in Highland Ave. & B. R. Co. v. Columbian Equip- 
ment Co., 168 U. S. 628, 18 Sup. Ct. 240, 42 L. Ed. 627. Mr. Justice 
Brewer, speaking for the court, thus states the question which that 
court was called upon to détermine: 

"Is an interlocutory order appointing a receiver appealaWe from the circuit 
court to tlie circuit court of appeals, and if such an order, standing alone, 
be not appealable, does it become so by the Incorporation into it of a direc- 
tion to the défendant, its ofHcers, directors, agents, and employés, to turn 
over and deliver the property in their hands? Thèse questions must be de- 
termined by a considération of section 7, c. 517, Act Mareh 3, 1SS>1, creating 
the circuit court of appeals (26 Stat 826), as amended February 18, X895, 
e. 96 (28 Stat 666)." 
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The opinion then commenta upon Smith t. Iron Works, 165 U. S. 
518, 17 Sup. a. 407, 41 L. Ed. 810, and In re Tampa Suburban R. Go., 
168 U. S. 583, 18 Sup. Ot. 177, 42 L. Ed. 589, and continues: 

"But each of those cases proceeded upon the fact.that tliere was a distinct 
order granting, continulng, or dissolving an injunction. In the case at bar 
tliere is no such order. It is true, foUowlng the order of appointment, there 
is a direction to the défendant, Its offlcers, dlrectors, and agents, to turn 
over to Campbell the property of whlch he is appointed receiver, biit that 
is only incidental and ancillary to the reeelvership. * * * Indeed, the 
mère appointment of a receiver carries with it the duty on his part of taklng 
possession, and the further duty of those in possession of ylelding such pos- 
session. So that as a part of an order appointing a receiver there Is some- 
thing in the nature of a mandatory Injunction, — that Is, a command to the 
i-ecelver to take, and to the défendant to surrender, possession; yet such 
command Is not teehnieally and strlctly an order of Injunction." 

And, in conclusion, the opinion déclares: 

"It would savor of Judiclal législation to hold that, although congress has 
not anthorlzed appeals from: orders appointing receivers, the mère fact that 
In such an order there Is a direction pf a mandatory character, elther ex- 
pressed or implled, in respect to taklng possession, makes It appealable as 
an order granting an Injunction." 

The considérations which governed the suprême court in deciding 
in the foregoing case that the order appointing a receiver, embracing, 
as it did, within its terms a direction to the défendant in the nature of 
a mandatory injunction, was not the équivalent of a technical injunc- 
tion, are, it seems to us, entirely applicable to the présent case. The 
order of the court below overruled the demurrer, and granted the 
appellees leave to intervene and to move for a rehearing or review of 
any order or decree made in the cause, and suspended the order there- 
tofore grànted allowing the dismantling of the road, and directed the 
receiver to hold ail the property left in his hands until further order, 
and, in addition, required the parties to the original cause to give bond 
to comply with any further order with regard to the funds already paid 
them by the receiver. 

Applying the rules of the suprême court above çited, we do not flnd 
in the order requiring the parties to the original cause to give bond 
anythipg to which the act of February 18, 1895, allowing appeals from 
orders granting injunctions, is applicable. It may perhaps be said, as 
ail that the receiver and the original parties had done had been by di- 
rection and under the authority of the decrees and orders of the court, 
and af ter long delays, and af ter the petitioning interveners had neg- 
lected to give the bond required of them as a condition of their obtain- 
ing the injunction they had prayed for, that the order requiring the 
original parties to give the |2S,000 bond, when they were not actors 
and were asking nothing, is to be regarded, under the circumstances,^ 
as an extrême exercise of judicial power. But it does not appear that 
if the parties affected by the order had represented to the court th^t 
the exaction of the bond would resuit in hardship it would hâve been 
insisted upon. At any rate, nothing was done by way of penalty, and 
the matter is not now before us, for the reason that we are of opinion 
that the appeal was taken prematurely. Appeal dismissed for want 
of jurisdictioh. 
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SBEBEB et al. v. RANDALL et ux. 

(Circuit Court of Appeals, Ninth Circuit. May 14, 1900.) 

No. 580. 

HUSBAKD AND WlFE— COMMUNITY PrOPERTY— WASHINGTON StATUïES. 

Land acquired by a liusband in the ten-itory of Washington prior to 
any législation regarding community property, and wliich therefore be- 
eame his separate property, remained so, nor did such législation hâve the 
effect to vest the wife with a community interest therein because of its 
subséquent increase in value, or because of improvements made with the 
proceeds of crops raised thereon, though produced by the joint labor of 
both husband and wife. 

Appeal from the Circuit Court of the United States for the Southern 
Division of the District of Washington. 

T. P. & 0. C. Gose, for appellants. 
J. L. Sharpstein, for appellees. 

Before GILBERT and ROSS, «rcuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The motion to dismiss the appeal herein is 
denied. The suit is brought by certain of the children of John F. 
Seeber and Mary E. Seeber for the partition of a certain 160-acre tract 
of land situated in the county of Walla Walla, state of Washington; 
they claiming an interest therein as hoirs of their deceased mother. 
The défendants to the suit are purchasers of the land from the grantee 
of their father. The suit was commenced in one of the state courts, and 
on motion of the défendants thereto, who are citizens of the state of 
Illinois, was transferred to the circuit court of the United States for 
trial, in which court an amended bill was filed. It is conceded by 
counsel that at the time the land in controversy was acquired by John 
F. Seeber the common law prevailed in the then territory of Washing- 
ton, and that John F. Seeber acquired the title to the land as his sepa- 
rate property. That was in the year 1865. The bill shows that upon 
the acquisition of the title he went, with his wife and children, to ré- 
side on the land, and made it their home until the death of his wife, 
on the llth day of March, 1880, after which Seeber continued to live 
there with his children until the sale by him and one of his children 
(to whom he had previously deeded the property) to the défendants in 
the year 1893. The interest claimed by the complainant children as 
heirs of their mother grows ont of certain statutory provisions of the 
state of Washington as applied to theee alleged facts found in the 
amended bill, to wit: 

"That on the 2d day of December, 1869, the sald lands and premises were of 
the value of tifteen dollars per acre, and of no other or greater value; and 
thereafter the said John F. Seeber and the said Mary E. Seeber, by their 
joint and common labor bestowed thereon, improved and developed said land 
and premises, and for that purpose used and expended the rents, issues, and 
profits thereof, and of their community labor and earnings, continuously up to 
the time of the death of the said Mary E. Seeber, on the llth day of March, 
1880, and thereafter, and until the said John F. Seeber and the said Katherine 
Seeber (to whom John F. Seeber had deeded the property) sold their laterest 
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therein as aforesaid, the sald chiidren labared upon sald lands, and enhanced 
tije value thereof ; and tliat said lands and premlses, at the deatli of the said 
Mary E. Seeber upon the said llth day of March, 1880, were of the value of one 
hundred and fifty dollars per acre, and In 1898, when the said John F. Seeber 
and the said Katherine Seeber sold and conveyed their interest therein, they 
were of the value of two hundred dollars per acre, — ail of which the said 
défendants, and each of them, had knowledge of at the tlme of and before the 
purchase of the said lands by them as aforesaid." 

Besides denying thèse and other avermenls of the amended bill, the 
défendants, by their answer, set up, among other things, that the land 
in controversy was originally acquired from the govemment of the 
United States by one Amos Bamett, through whom John F. Seeber 
acquired the title, who afterwards, and on the 20th day of July, 1893, 
conveyed the premises to Catherine M. Seeber; and i^at on the 24th 
day of March, 1894, the said Catherine M. and John F. Seeber, for the 
considération of |10,000, conveyed the property to the défendant Wil- 
liam Eandall. The answer also avers that at the time of the défend- 
ants purchase the complainants, and each of their brothers and sisters 
whose interest the complainants claim, were présent, and well knew 
that the défendant Eandall intended to make the purchase, and to pay 
for the property the sum of |10,000, and that neither of them made 
any claim to any interest in the land, but permitted and encouragea 
the défendant to complète the purchase, and to pay the said sum of 
$10,000 therefor, and to receive a warranty deed for it; that soon after 
such purchase and conveyance the complainants, and their brothers 
and sisters whose interests they now claim, surrendered possession of 
the property to the défendant Randall, who, believing that he had a 
perfect title to the land, and relying upon the représentations and the 
facts stated, made large, valuable, and permanent improvements 
thereon, at a cost of $5,300, with the knowledge of the complainants, 
and their brothers and sisters whose interests they now assert, with- 
out any claim by or on the part of either of them, or notice to the de- 
fendant that they claimed any interest in the property; wherefore the 
défendants aver that the complainants are estopped from maintaining 
this suit, or claiming any interest in the property. The court below, 
upon motion made by the défendants upon the pleadings, dismissed 
the suit, from which judgment the complainants bring the présent 
appeal. 

Under the çommunity law of Spain and Mexico, the community 
property embraced, among other things, the rents, issues, and profits 
of the separate property of the spouses, and ail property, of whatever 
nature, which the spouses acquired by their own labor and industry. 
Schm. Civil Law Spain & Mexico, art. 44, pp. 12, 13; 6 Am. & Eng. 
Enc. Law, 308, and notes. In the territory, and, subsequently, in the 
state, of Washington, as in many of the other states and territories 
of the "United States, community property is defined by statute. The 
flrst law passed upon the subject by the législature of the territory of 
Washington was enacted December 2, 1869 (Laws 1869, p. 318), the 
first, second, eleventh, and twelfth sections of which are as follows: 

"Section 1. That ail property, both real and Personal, of the wlfe owned by 
lier before marrlage, and that acquired afterwards by glft, bequest, devise or 
descent, shall be her separate property; and ail property, both real and per- 
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sonal, owned by the husband before marriage, and that aequired by bim after- 
ward, by gift, bequest, devise or descent, shall be bis separate property. 

"Sec. 2. AU property aequired after the marriage by either husband or wlfe, 
except such as may be aequired by gift, bequest, devise or descent, sball be 
common property." 

"Sec. 11. In every marriage hereafter contracted in this territory, the rights 
of the husband and wife shall be govemed by this act, unless tbere Is a mar- 
riage ccntract containing stipulations eontrary thereto. 

"Sec. 12. The rights of husband and vrife married in this teiTitory prior to 
the passage of this act, or married out of this territory, but who shall réside 
and acquire property herein, shall also be determined by the provisions of this 
act, with respect to such property as shall be hereafter aequired, unless so far 
as such provisions may be in conflict with the stipulations of any marriage 
contract." 

By an act passed by the législature of the territory in 1871 (Laws 
1871, p. 67, § 2) it was provided as follows: "Ail property aequired dur- 
ing the marriage by the joint labors of the husband and wife, or by 
their individual labors, together with ail rents, profits, interest, or pro- 
ceeds of the separate property of both accruing during the marriage, 
shall become common property," — with a proviso not necessary to 
be mentioned. In 1873 the législature of the territory enacted (Laws 
1873, p. 450), among other things, as follows: "AU property aequired 
after the marriage by either husband or wife, except such as may be 
aequired by gift, bequest, devise or descent, shall be common prop- 
erty." Section 12 of the act of 1873 also provides, as a condition of 
résidence, that the property aequired by the spouses shall be governed 
by that act, unless the same conflicts with the stipulations of any mar- 
riage contract. 

In 1879 the législature of the territory (Sess. Laws 1879, p. 77, § 1) 
enacted, in substance, in its flrst section, that the property owned by 
either spouse before marriage, and that aequired afterwards by gift, 
bequest, devise, or descent, with the rents, issues, and profits thereof, 
is the separate property of such spouse; and by section 2 of the act 
declared that "ail other property aequired after marriage by either 
husband or wife, or both, is community property, except such as may 
be aequired as is provided in the flrst section of this act." The act 
of 1879 went into effect upon its approval by the governor, on the 14th 
day of November, 1879. 

It is clear that the land, which, prior to the year 1869, was the sepa- 
rate property of the husband, was not converted into community prop- 
erty by either of the acts of the législature of the territory— First, be- 
cause those acts apply only to property thereafter aequired, and con- 
tain no évidence of any intent to give them a rétrospective effect; and, 
secondly, because, even if so intended, neither of them could hâve the 
effect of taking from the one spouse and giving to the other property 
theretofore aequired, because of the provisions of the constitution of 
the United States. Darrenberger v. Haupt, 10 Nev. 46 ; Lake v. Bend- 
er, 18 Nev. 361, 382, 4 Pac. 711, 7 Pac. 74. Nor in the législation re- 
ferred to do we find any provision declaring that the increase in the 
value of the separate property of either spouse shall constitute com- 
munity property. There is in the act of 1871, above cited, a provision 
to the effect that ail property aequired during the marriage by the 
joint labors of the husband and wife, or by their individual labors. 
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together with ail rents, profits, interest, or proceeds of the separate 
property of both accruing during tlie marriage, shall be common prop- 
erty. Btit the increase in the value of the separate property of one of 
the spouses cannot be properly regarded as "property acquired during 
the marriage by the joint labors of the husband and wife or by their 
individual labors." Lewis v. Johns, 24 Cal. 98, 103. And, assuming 
that it is compétent for the législature to déclare the rents, issues, and 
profits of the separate property of either spouse to be community prop- 
erty, there is nothing in the présent bill to take the case out of the 
gênerai rule that the skill or labor of either spouse in carrying on 
farming or other like opérations has nothing to do with the question 
of the ownership of the crops or other proceeds thereof. In such 
cases the title to the products grows out of the title to the land itself, 
and belongs to its owner. Rush v. Vought, 55 Pa. St. 443, 93 Am. 
Dec. 769; Hamilton v. Booth, 55 Miss. 62, 30 Am. Rep. 500; Garvin 
V. Gaebe, 72 111. 448; In re Higgins' Estate, 65 Cal. 407, 4 Pac. 389; 
Lake v. Bender, 18 Nev. 361, 4 Pac. 711, 7 Pac. 74, and numerous 
cases there cited. The judgment is afiSrmed. 



JOHN et al. V. SMITH et al. 

(Circuit Court of Appeals, Ninth Circuit. May 7, 1900.) 

No. 571. 

Chakities — Validity dp Charitable Trust — Certainty as to Trustées ahd 
Bknbpiciaries. 

A testator devlsed and bequeathed ail hls property to his executors In 
trust to be used in establishing and maintaining free public schools in a 
certain town. The will provided that the personal property should be 
sold, and the proceeds, together with the rents from the real estate for 
15 years, used In the érection of sehool buildings and the employment of 
teachers; that at the end of 15 years the realty should be sold, and the 
Income f rom the proceeds devoted to sehool purposes in the same town. 
It also provided that at the end of the 15 years trustées should be ap- 
pointed by the judge of the state circuit court and the judge of the United 
States district court in that district, who should hâve charge of the 
estate and the application of the income to the purposes specifled. Helê, 
that the trust created was not void for indefiniteness or uncertalnty as 
to the plan for appointment of trustées, as in case of a failure of appoint- 
ment in the manner provided a court of equity would appoint trustées to 
carry out the purposes of the testator, the trust being a charitable one, 
favored by the courts; nor was the valldity of the trust afCected by the 
failure to designate the beneficiaries any more deflnitely than to state 
that the schools to be established should be public, and at ail times open 
to the children of the sehool district, which should cmbrace the town. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Watson & Beekman and Mxon & Dolph (Nathan H. Frank, of 
counsel), for plaintiffs in error. 

Catlin, Kollock & Catlin and Nicholas & Deady, for défendants in 
error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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GILBERT, Circuit Judge, delivered the opinion of tlie court. 

The plaintiffs in error were the plaintiffs in an action of ejectment 
brought against the défendants in error to recover the possession of cer- 
tain real estate situate in the town of St. Johns, in the state of Oregon. 
The défendant in error, as the executor of James John, deceased, an- 
swered, denying the plaintiffs' title and right of possession and set- 
ting up four distinct défenses: First, the statute of limitations; 
second, that he was in possession as such executor, and under the 
terms of the will of said James John, deceased ; third, that the plain- 
tiffs were estopped by the judgment of the county court of Multnomali 
county sitting in probate, dismissing the pétition of the hoirs of James 
John, deceased, by which they sought to vacate a prior order of said 
court probating the will, etc.; and, fourth, that said county court 
had decreed the sale of the particular property in controversy to pay 
expenses of administration, and that the same had been sold there- 
under. A demurrer to the answer was overraled (91 Fed. 827), and 
the plaintiiîs replied. Judgment was then rendered for the défend- 
ant upon his motion for a Judgment on the pleadings. On the writ 
of error from this court it is now contended that the trial court erred 
in overruling the demurrer and in rendering the judgment. 

The défense set forth in the answer conceming which the principal 
argument was had was the second, — that in which the défendant as- 
serted his right of possession as the executor of the estate of James 
John, deceased. It alleged, in substance, that by the terms of his 
will James John devised and bequeathed ail of his property and 
money to his executor s for the following uses and trusts: First, to 
couvert his personal property into cash, and to lease his real estate 
upon leases not to extend beyond 15 years from his death, and to ex- 
pend ail moneys from the sale of personal property or from rents of 
real estate, "in the érection of buildings for school purposes upon 
block No. 29, in the town of St. Johns, Multnomah county, state of 
Oregon, and in employing teachers to teach the common-school 
branches." Next, to sell ail his real estate 15 years after his death, 
except said block No. 29, and such other lots as the executors might 
deem necessary for school buildings and grounds; and he then pro- 
vided as follows: 

"It is my désire that my estate shall be used in establlshing and maintaining 
free schools or school in the town of St. Johns; and that such schools shall be 
public, and at ail times open to chlldren of the school district which shall 
embrace the town of St. Johns; and, if my executors shall consider it to the 
best Interests of the children of said town and district, they may act in con- 
cert with the directors of said school district in erecting schoolhouses and 
maintaining schools; but any and ail buildings erected with money belonging 
to my estate shall belong to my estate, and not to the district, and ail mon- 
eys expended in maintaining schools shall be expended under the supervision 
of my executors, as long as they shall continue to act, and until the trustées 
hereinafter mentioned and provided for shall be appolnted and qualify." 

Then follows the appointment of three executors named, and this 
provision: 

"It Is my will that fifteen years after my death three trustées be appointa 
as follows: One by the judge of the circuit court of the state of Oregon in 
whose judicial district the town of St. .Tohns may be in: one by the person 
who shall be district judge of the United States in whose judicial district the 
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town of St. Johns may be; and the thlrd shall be appointed by the tw» 
perspns âctlngas such judges; and the three persons appointed as such trus- 
tées shall be and constitute a board of trustées, and such board shall hâve 
the posses.slon, management, and eontrol of ail moneys and property by them 
receiyed from my executors for the purpose of promotJng educational Inter- 
ests In the town of St. Johns, and to that end shall use such money and prop- 
erty so as to establish a permanent fund, the Interest only to be used in edu- 
cational purposes, or so mueh thereof as shall be neeessary. The principal ta 
be loaned only on real estate security. A portion of the principal, which shall 
be in excess of fifty thousand dollars, in the discrétion of such trustées, may 
be used In erectlng buildings for educational purposes, and employing teach- 
ers. * * * It is my intention and désire to establlsh a permanent, perpét- 
uai, educational fund, to be forever used in promoting éducation. Whenever 
a vacancy shall occur in tie board of trustées hereinbefpre mentioned, such 
vacancy shall be filled by appointmeilt to be made by the person oecupying 
the position of Judges as aforesaid. Sald board to be always kept full, and 
to conslst of three persons, a majority of whom may transact business." 

The plaintiffs in error contend that the will of James John is so 
ancertain and indefinite that it is impossible to ascertain the inten- 
tion of the testator. It is said that the will embodies two distinct 
and conflicting schemes, — the one to establish à free school or schools 
in the town of St. Johns for the benefit of the school district of that 
town, and to applj testator's personal property and rents of real es- 
tate for 15 years following his death, through the agency of his execu- 
tors, in erecting school buildings and employing teachers, and the 
other to create a permanent fund from the sale of ail his realty at the 
end of the 15 years to be controlled by a board of three trustées to be 
then appointed, and to be used in promoting educational interests 
in the town of St. Johns by the application of the interest of said 
fund thereto, giving authority to use a portion of the principal over 
150,000, in the discrétion of the trustées, for the érection of build- 
ings for educational purposes and employing teachers, but without 
restriction as to branches of éducation except that the doctrines of 
no one more than another religions sect are to be inculcated. It is 
said that it is impossible to détermine whether the testator intended 
that thèse two schemes should ever unité. Other features of the 
will are referred to as presenting difflculties of construction. TJpon 
a considération of ail the provisions of the will we flnd no such un- 
certainty as to interfère with its enforcement. It is évident that 
the testator intended that none of his heirs at law should receiv? 
any portion of his property, and that ail his property should go, 
flrst, to his executors, and thereafter to trustées, to be used in pro- 
moting éducation and in establishing and maintaining free schools 
In the town of St. Johns, the schools to be public, and at ail times 
open to the children of the school district of the town of St. Johns, 
i^iving to the executors power, if they should consider it to the best 
Interests of the children of said school district, to act in concert 
with the directors of said school district in erecting school bouses 
and maintaining schools. The whole disposition of the testator's 
property is made for a charitable purpose. Said the court in Ould 
V. Washington Hospital, 95 U. S. 303, 313, 24 L. Ed. 452: "Charitable 
uses are favorites with courts of equity. The construction of ail in- 
struments, where they are concerned, is libéral in their behalf." We 
think it may be fairly deduced from the will that there are net two 
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schemes involved therein, and that it was the intention of tlie testa- 
tor to make a temporary disposition of his property by placing it in 
the hands of his executors for a tema of 15 years, and thereafter to 
transfer the whole thereof to his trustées to carry ont the gênerai 
purposes espressed in his will. But if, indeed, there are two schemes, 
and certain of his property is to remain in the hands of the executors, 
the schemes are not necessarily inconsistent, nor will the purpoee of 
the testator fail on that account. It is argued further that the trust 
is void for the reason that no trustée is named, and that the method 
prescribed for selecting a trustée is so uncertain and cumbersome 
as to be incapable of being carried out, since the power to appoint 
one trustée is vested in the district judge of the United States for 
the district in which the town of St. Johns may be, and the power 
to appoint another is vested in the judge of the circuit court of the 
state of Oregon for that district. It is said that there is no method 
to compel thèse judges to act in case they décline, that there are now 
four circuit judgea of the circuit court of the state of Oregon for the 
county in which the town of St. Johns is situated, and there is no 
way to détermine which of the four is to exercise the power of ap- 
pointing a trustée, and that, as judges, the said officers hâve no 
capacity to accept said trust. This may ail be true, and yet it does 
not follow that the trust must fail. The time bas not arrived for 
the judges to exercise the powers conferred upon them by the will. 
We hâve no reason to doubt that, when that time cornes, they will 
consent to carry out the intention of the testator. They will not be 
prevented from so doing by reason of their ofScial duties. The fact 
that they may be disqualified from presiding at the trial of any litiga- 
tion that may hereafter arise concerning the trust is of no moment, 
and présents no difficulty. But if, indeed, they should décline to ac- 
cept the trust, and refuse to appoint the trustées, the purpose of the 
testator in making the charitable disposition of his property would 
not be thereby frustrated. There can be no doubt that in such an 
event a court of equity would raise up a trustée or trustées to ef- 
fectuate the intention of the testator by exercising its ordinary juris- 
diction to see that the trust should not fail for want of a trustée. 
Pom. Eq. Jur. § 1026. 

The plaintiffs in error contend that it is impossible to carry out 
the intention of the testator without invoking the doctrine of cy-pres, 
— a doctrine which does not prevail in Oregon, — and that under the 
constitution and the statutes of Oregon there is no différence be- 
tween ordinary trusts and trusts for charitable purposes. The su- 
prême court of Oregon in at least two cases has ruled against this 
contention, and has recognized a clear distinction between charitable 
trusts and other trusts. In Ealey v. Umatilla Co., 15 Or. 173, 13 
Pac. 895, the court said: 

"It is also urged by counsel for appellants witli much apparent confidence 
that this trust is void because those who may be its beneflciaries are uncer- 
tain or unltnown. But this does not belong to that class of trusts where It 
is necessary they should be Ijnown. It is the use to which the property is to 
be applied, and not tlie persons benefited, which the law regards in such 
case. In other words, it is a trust for charitable uses." 
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— And the court quoted from 2 Perry, Trusts, § 687, in which it was 
said: 

"But, if a glft Is made for a public Charitable purpose, It Is Immaterlal 
that the trustée Is uncertaln, or incapable of taking, or that the objecta of the 
charity are uncertain or indeflnite. Indeed, It is said that vagueness Is in 
Kome respects essential to a good gift for a public charity, and that a public 
charity begins where uneertainty in the récipient beglns." 

In Pennoyer v. Wadhams, 20 Or. 274, 25 Pac. 720, in construing a 
will in which the testator had devised a portion of his property to a 
church to be known as the "First Pre«byterian Church of Upper As- 
toria," it was held that, as a charitable trust, it was valid against 
the testator's heirs, notwithstanding there was no Presbyterin church 
organization or society in Upper Astoria at the time of the testator's 
death. The court said: 

"It Is also claimed that the devise In this case is Invalld because there was 
no cestui que trust in existence capable of tajclng at the time of the donor's 
death, nor is tkere now. In disposing of this question It is well to keep in 
View the fact that we hâve a living trustée, in whom the testator vested the 
property with spécifie direction as to its .disposition. This Is not a case where 
the bequest is for charity generaily, or where there is no one in esse capable 
of taking at the time of the testator's death." 

The case of Ould v. Washington Hospital, 95 U. S. 303, 24 L. Ed. 
450, is directly in point. In that case the testator devised certain lots 
to two trustées named to hoid the same as a site for the érection of 
a hospital for foundiings to be built by any association that might 
thereafter be incorporated by an act of congress for that purpose, 
and upon such incorporation to convey the lots to the corporation, but 
giving the trustées power to withhold the grant until the création 
of a corporation which should meet their approval. The court up- 
held the trust, and in the opinion said: 

"The gift was Immédiate and absolute, and it is clear beyond doubt that 
the testator meant that no part of the property so given should ever go to his 
heirs at law, or be applied to any other object than that to which he had de- 
voted it by the devise hère in question." 

Of similar import are the cases of Eussell v. Allen, 107 U. S. 163, 
2 Sup. Ot. 337, 27 L. Ed. 397, and Jones v. Habersham, 107 U. S. 174, 
2 Sup. et. 336, 27 L. Ed. 401. In the ârst case the testator had 
granted lands and personal property to a trustée named, and to his 
successors, in trust for the purpose of founding an institution for the 
éducation of youth in St. Louis county, Mo., for the use and benefit 
of the Russell Institute of St. Louis, Mo., giving his trustée direction 
to sell thé lands, and pay the proceeds to Thomas Allen, président 
of the board of trustées of the said Kusséll Institute of St. Louis, Mo. 
It was held that this was a charitable gift, and that it was valid 
against the heirs of the donor, although the institution was never 
established nor incorporated in the donor's lifetime or the lifetime 
of Thomas Allen. In Jones v. Habersham the court held valid a will 
which contained several charitable devises. The beneficiaries of 
some of the bequests were indeânite; as, for instance, "to one or more 
Presbyterian or Congregational churches in the state of Georgia in 
such destitute and needy localities as the proper offlcers of said Inde- 
pendent Presbyterian Church may sélect, so as to promote the cause 
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of religion among the poor and feetle clrarches of the state." An- 
other was "to the flret Christian church erected or to be erected in the 
village of Telfairville in Burke oounty, or to such persons as may be- 
come trustées of the same." Thèse were held to be good charitable 
bequests. 

The plaintiffs in error cite and rely upon Association v. Hart, 4 
Wheat. 1, 4 L. Ed. 499, Wheeler v. Smith, 9 How. 55, 13 L. Ed. 44, 
and Fontain v. Ravenel, 17 How. 369, 15 L. Ed. 80. In the first case 
it was held that a bequest of funds to the Baptist Association "that 
for ordinary meets at Philadelphia annually," to be used for the édu- 
cation of youths of that dénomination who should appear promising 
for the ministry, was void, for the reason that the législature of Vir- 
ginia had in 1792 passed an act repealing ail English statutes, and 
particularly that of 43 Eliz. c. 4, by virtue of which alone, in the 
opinion of the court, the English courts received their authority to 
eustain a charity such as that which was intended to be created by 
the bequest. That conclusion was subsequently shown to be erro- 
neous by the publication of numerous cases in which it appeared 
that the English courts had upheld such charitable bequests before 
the enactment of the statute of 43 Eliz. This was subsequently ad- 
mitted in Vidal v. Girard, 2 How. 196, 11 L. Ed. 205, by Mr. Justice 
Story, who had concurred in the opinion in Association v. Hart. In 
Russell V. Allen, 107 U. S. 167, 2 Sup. Ct. 331, 27 L. Ed. 399, referring 
to the reasoning on which the décision in Association t. Hart was 
based, the court said: 

"That theory bas since, upon a more thorough examination of the précédents, 
been clearly shown to be erroneous;" and the court proceeded to remark: 
"And the only cases In which this court has followed the décision in Associa- 
tion V. Hart bave, lilie it, arisen in the state of Virginia, by the décisions of 
whose highest court charities, except in certain cases speclfled by statute, are 
not upheld to any greater extent than other trusts." 

One of the cases referred to in the language so quoted was Wheeler 
V. Smith, a case in which décision was controUed whoUy by the rule 
established by the courts of Virginia. The décision in that case is 
no authority for the construction of a bequest made in Oregon, where, 
as we hâve seen, the rule established by the suprême court of the etate 
is the reverse of that of Virginia. In Fontain v. Ravenel the testa- 
tor empowered bis executors after the death of his wife to distribute 
the residue of his estate "for the use of such charitable institutions 
in Pennsylvania and South Carolina as they might deem most béné- 
ficiai to mankind." The executors died before the death of the testa- 
tor's wife. It was held that a court of equity had not the power to 
carry ont the intention of the testator, nor to take the residue of the 
estate from the next of kin. The court said: 

"The testator was unwilling to give this discrétion to sélect the objects of 
his bounty except to his executors. * ♦ * They died before they had the 
power to appoint, and now what remains of this bequest on which a court 
of chancery can act?" 

The opinion admits that the bequest would hâve been executed in 
England, not as a judicial function of the court of chancery, but un- 
der the cj-pres power which the chancelier exercises as the représenta- 
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tive of the sovereîgn, and by virtue of th.e king's prérogative as parens 
patriae. This power, it was said, did not belong to courts of equity 
in the United States, in the absence of a statute conferring it The 
décision bas no perceptible bearing upon the question involved in 
the case at bar. There is in this case no necessity to invoke the doc- 
trine of cy-pr.es. The nature of the uses to which the testator's prop- 
erty is to be devoted is, in our opinion, made sufflciently distinct 
and clear by the terms of the will. 

As the défense so pleaded to the complaint was suflScient in itself 
to justify the ruling of the circuit court, we lind it unnecessary to con- 
sider the other défenses which were included in the answer. The 
judgment is afflnned. 



KILLMAN V. ROBERT PALMER & SON SHIPBUILDING & MARINE 

RY. CO. 

(Circuit Court of Appeals, Second Circuit May 24, 1900.> 

No. 145. 

i. Masteb and Servant— Dhfectivk Appliances— Injury to Employé— Neo- 
liiGENCE— Evidence. 

Plaintiff, who was employed as guy tender aboaid a scow, was injured 
by the breaking of an eyebolt tbrougli wbicli led a guy rope used for tiie 
purpose of swinging aboard a boom hung from the mast of the scow. The 
boit was originally suitable, and, whlle It had been used about a year or 
year and a half, plaintiff had not discovered anything wrong about It, 
though he had observed it In his work every day for six months. After 
the break, however, an old crack was discovered in the boit, which was 
not dlscoverable wlthout removal from its position. Eelâ, that défendant 
was not négligent in faillng to remove the boit, after so brlef a use, for 
the purpose of Inspecting its condition for latent defects, unless its atten- 
tion was direeted to the propriety of dotng so. 
8. Same— Notice of Defects. 

A statement made to an employer that an eyebolt, through which led a 
guy rope, was so loose that it would tum around, and failed to lead 
right, and shonld be changea, is not notice of a latent defect in the boit 
which had no connection with Its loosenes®. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

T. P. Wickes, for plaintiff in error. 
H. Gr. Hull, for défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges, and THOMAS, 
District Judge. 

PEE CUEIAM. This action is brought to recover damages sus- 
tained by the plaintiff by reason of the breaking of an eyebolt, through 
which led a guy rope to a winch, which rope was used for the pur- 
pose of swinging aboard a boom, hung upon the mast of a scow, from 
the dock, where the load, consisting of deck planks, was attached. 
The plaintiff was, and for six months before the accident had been, 
the guy tender. The rope was fastened to a bitt on the port side of 
the scow, and thence passed through a pulley at the end of the boom; 
thence through a pulley aft of the bitt on the port side of the scow; 
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thence to the middle of the scow, and through another pulley at- 
tached to an eyebolt, passing through the deck, and fastened under- 
neath by a nut; thence the guj rope passed to the winch, which fur- 
nished the power. While attending to his duty, the plaintiff was 
standing, and was accustomed to stand, with one foot outside and one 
foot inside the house containing the winch, which brought him facing 
the mast and eyebolt, and some fonr feet therefrom. The scow was 
a comparatively new one, used for transporting lumber and timber, 
having been built at the yard of the défendant about a year and a half 
before the accident. There is no suiïicient évidence tliat the boit 
in size, make, ûtting, or quality of iron, was originally unsuitable; 
hence the négligence of the défendant, if any existed, arose from fail- 
ure to use suitable care for the continuance of the eyebolt in proper 
condition. For several montha before the accident the plaintiff had 
been working in close proximity to it, and stated as follows: 

"I did not see anything suspicious about the eyebolt in the deck that 
looked suspicious or looked wrong. I never took notice of that. I had been 
working there for six months, right in that very place, looking at that very 
eyebolt, and the pulley fastened to that very eyebolt, for six months, and 
I never took notice of anything wrong about it. I never said anything to 
Mr. Palmer, or anybody else, about that particular eyebolt. 1 never said 
anything. I never had reason for saying anything about it to anybody." 

From this it is apparent that, if any defective condition of the boit 
existed, it was not obvions to a person related to it as was the plain- 
tiff. The plaintiff's brother operated the winch. He testified that 
after the accident there was an old crack in the eyebolt, and that at 
the place of the break about one-quarter of it looked bright and the 
rest looked dark. He further testified: 

"The break in the boit was away down in the wood, and eut of sight, about 
two inches from the top of the woodwork. Nobody could see the break, but 
It was loose, turning round." 

Therefore, so far as the old crack was concerned, the defect was 

hidden, and was not discoverable without the removal of the boit. It 

was not négligence on the part of the défendant to fail to remove 

the boit, after so brief use thereof, for the purpose of inspecting its 

condition, in anticipation of a latent defect, unless its attention was 

directed to the propriety of doing so. The plaintiff seeks to raise such 

duty from the évidence of the plaintiff's brother that he had spoken 

to the proper offlcer of the défendant respecting it. He states that 

the boit was loose; that it had a little play in its socket; and specific- 

ally describes it as follows: 

"It was a round play. It went right aroimd. It had a little play that 
way, too [illustrating]." 

This witaess states that he called the attention of Mr. Palmer, 
an ofâcer of the company, to the condition of the boit, as follows: 

"I made a complaint to Mr. Palmer — this gentleman hère — about the con- 
dition of that boit. I asked him to hâve it changed. I told him that the 
boit was loose on deck, and I told him, 'Mr. Palmer, I wish you would 
fhange this boit,' and he said, 'The first chance we get we will do It.' I said 
U would like to hâve it fixed or changed. It was so loose it would tum right 
■around. * * * i told Mr. Palmer the boit ought to be changed so that 
the lead would be ail right. That would help her. She would lead better, 
102 F.— 15 
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because she was a Utile out of the way. It dld not reach stralght onto the 
winch. I told Mr. Palmer tliat the boit ougbt to be changea so tiat it would 
lead rlght. I dld not tell him anything else." 

This conversation is claimed to hâve occurred about tv^o weeks 
before the accident. It will be observed that the complaint made to 
Mr. Palmer was not that the boit was defective, but that it was loose, 
and turned around, and should be changed for the purpose of enabling 
the guy rope to lead more directly to the winch; and it was with réf- 
érence to this convenience or advantage that Mr. Palmer apparently 
made the promise to change the boit, but his attention was not di- 
rected to any defect indicated by its loose condition. But, whatever 
the purpose of the proposed change, it would hâve been the duty of 
the master to inspect the boit, if the looseness itself gave notice of de- 
fect. But the looseness of the boit se^ms to bave had no connection 
with the defect alleged to hâve been discovered in it after the acci- 
dent, and hence a notice to Palmer of such looseness cannot be con- 
strued as a notice of defective condition. The plaîntiff's proposition 
must be that the fact that a boit turned around was notice of its pré- 
viens breakage, or that it was weakened in its capacity to carry strain. 
But there is no apparent causal relation between the loosened boit 
and the fault subsequently discovered in it; nor does it appear that 
its loosened condition lessened its resisting power. Therefore the 
fact is that the défendant provided à suitable boit. He had used it 
for about a year or year and a half, and was not bound to remove it 
in search of hidden defects. Its looseness, of which the défendant 
is claimed to hâve had notice, had no causal relation to the accident. 
This relieves the défendant of liability. In conclusion it should be 
observed that it seems highly improbable that the boit was loose to 
the estent stated by the plaintifl's brother. The plaintiflf's connec- 
tion with the eyebolt was the more intimate, and for six months he 
had spent his working days with the boit before his eyes, and had 
found not even a suspicion of defect. In view of this évidence, the 
statement of his brother as to the obvious looseness of the boit should 
be accepted with sparing credence. To the one, who desired to es- 
cape the charge that he assumed the risk, the boit was immovable, 
but, to cast the risk on the master, the kinsman testifled to continued, 
pronounced rotary and latéral motions. The judgment should be 
afflrmed, with costs. 



TRAVBLEES' PROTECTIVB ASS'N OF AMERICA v. WEST. 

(Circuit Court of Appeals, Seventh Oircult. June 21, 1900.) 

No. 607. 

1. Accident Insurance— Injuey— Evidence— Res Gest^. 

In an action on an accident policy, statements of insured as to the fact, 
nature, and extent of the injury, which he receiyed in a basement, 
claimed to hâve caused his death, made when he came upstairs, a few 
minutes after the accident, are admissible as res gestse. 

2. Same. 

Statements of insured as to the fact and clrcumstanees of the Injury 
made to his nièce an hour after receiving it, and to his wife and son latei' 
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in the same day, were inadmissible; being mère narrative, and made too 
long after the injury to be res gestse. 

In Error to the Circuit (Jourt of the "United States for the Northern 
Division of the Northern District of Illinois. 

Frank P. Blair, for plaintiff in error. 
Spencer Ward, for défendant in error. 

Before WOODS, Circuit Judge, and BUNN and ALLEN, District 
Judges. 

WOODS, Circuit Judge. This case was argued at the October ses- 
sion, 1899. The judgment of which a review is sought is for the 
amount of a policy of insurance against accident issued by the Trav- 
elers' Protective Association of America to Henry West, and made 
payable to his wife, Mary C. West. The déclaration charges that 
Henry West came to his death as the resuit of bodily injuries caused 
"by accidentally striking his head against a gas fixture in the base- 
ment of a certain building located at the intersection of West Raven- 
wood Park and Wilson avenue, streets in the city of Chicago." This 
is alleged to hâve occurred on December 12, 1894. On December 
15th, as the évidence shows, West went to New York City and Wash- 
ington on business, returned home on the 31st, and on January 6, 
1895, died. The testimony of the attending physician is that "the 
death was caused by pneumonia." There is in the record no direct 
évidence of the alleged accident, but a number of witnesses testiiied, 
over objection and exception, to statementa of the insured on the 
subject. The admissibility of that testimony is challenged. The 
basement in which the accident is alleged to hâve occurred was under 
a drug store, the proprietor of which testifled that on a day in De- 
cember, 1894, Mr. West was in his store, went into the basement, and 
after a minute or two came up, and putting his hand to his head, said 
"that he had bumped his head on the gas fixture down there. He said 
it was very low, and he got an awful bump." A clerk in the drug store 
testifled that: West was in the basement probably "ten or flfteen 
minutes," "He came up, and said he had struck his head against the 
gas jet in' the basement. It was very low. He took off his hat, and 
he showed where he had crushed it in striking against the jet, and 
also felt of his head. He said he struck his head in the basement." 
The testimony of thèse witnesses was admitted on the theory that the 
statements then made were so nearly connected with the occurrence as 
to be a part of the res gestîe, and the ruling seems to be justifled by 
the décision of the suprême court in Insurance Co. v. Mosley, 8 Wall. 
397, 19 L. Ed. 437. That case does not seem to us to hâve been over- 
ruled by the décision in Eailroad Co. v. O'Brien, 119 U. S. 104, 7 Sup. 
et. 118, 30 L. Ed. 299. See Association v. Shryock, 73 Fed. 774, 36 
U. S. App. 659, 20 C. C. A. 3. 

Other witnesses were permitted to testify on the same theory, to 
statements made later and at other places. Mrs. Pleas, a nièce of the 
deceased, testifled: 

"We started to the city, and as we got to the drug store he was taken sick, 
and he said: 'Wait for me at the dépôt. I am golng down to Bierstedt's.' 
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So I went on to the dépôt and walted. We were to hâve taken the 10:27 
train, and he did not corne at the 10:27; and just before 11:30 — right before 
the train went — he came to the dépôt. I noticed he loolîed bad, and I says, 
'Where hâve you been?' He said, 'I was hurt.' I says, 'You hâve been 
pretty near an hour.' Mr. Blair: That I object to as irrelevant and incompé- 
tent. The Court: Anything he said In respect to tJie injury I will not permit. 
Go on. The Witness: He said he was not able to go to the city with me. 
I said he tiad been gone nearly an hour, and he said, 'No; I reeeived a severe 
blow on my head in the basement, from a gas pipe.' Mr. Blair: I object to 
that, — that he said he reeeived a severe blovr from a gas pipe in a drug store. 
I object to that statement, and move It be stricljen out. (Whieh motion the 
court denied, and défendant then and there excepted.) The Witness (continu- 
Ing): He said, 'It took me off my feet' The Court: I will hear a little more 
of it, and see what there is in It The Witness (continuing): I says, 'Was it 
very bad?' and he took off his bat, and showed me bis head. I saw where it 
hurt his head. Then he said he would not go to the city, and I said, 'Did it 
hurt you bad?' and he said, 'It knocked me off my feet.' I said, 'What did 
you do?' I said, 'Ton hâve been gone nearly an hour.' He said, 'It is only 
ten minutes.' I says, 'It is an hour by the watch.' He said, 'I won't go to 
the city.* I says, 'Do you suffer so?' And he says: 'I can't see. I am 
afrald to cross the streets until I get better. But don't tell my wife.' And I 
went down to the city alone. The Court: That whole conversation is so 
mingled with the nature of the wound that I will let It ail stand." 

Mrs. West, the défendant in error, teslified: 

"When he came up that day from the drug store, he said his head was 
sore. It was quite a lump. He said he had struck his head a terrible blow 
and it was very sore, and he showed me the lump on the side of his head." 

Exception was also taken to the following answers to the f ourteenth 
and sixteenth interrogatories in the déposition of Harry West, a son of 
the deceased: 

(14) "Wishing to address some remark to him, I turned around Just in time 
to see him stumble. I put up my hand to catch him. His reply to me was: 
'No; I was dizzy, as I reeeived a blow on the head from a gas pipe while grop- 
ing around in Bierstedt's basement this morning.' I suggested that he do 
somethlng for the bump on his head,' but he laughingly remarked that he 
would put some arnica on It, and guessed he would be ail right in the morning. 
After arriving at the bilUard hall my father and I started a game of billiards, 
but my father soon gave It up and sat down; saying that his head hurt him 
so that he was dizzy, and could not tell à red bail from a white one." (16) 
"Immedlately after the injury, namely, on the evening of the day on which it 
occurred, I know that my father was sufferlng a great deal from the effects 
of this blow that he had reeeived upon the head in the morning, while coming 
from the water-closet in the basement at Bierstedt's drug ptore. I know this 
as my father stumbled and almost fell while coming down the steps of the 
house. He then told me that he had reeeived this blow, and a little further 
down the street, while we were discussing the matter, he took off his hat and 
showed me where he had been struck; remarking at the time how extremely 
painful it was. After arriving at the billiard hall, the place for which we had 
originally started, he had to give up the game of billiards after making only 
two or three shots; remarking that his head hurt him so that he was dizzy, 
and could not tell a red bail from a white one. We sat around for a few min- 
utes, and then went home. My father immediately retired to bed, I believe; 
at least, ï know I did. There were no other complaints made to me, as I 
was busy at my offlce both night and day, and my father left the city almost 
Immediately afterwards." 

We are of opinion that the statements of the deceased to thèse 
witnesses of the fact and circumstances of his injury were mère 
narrative, made too far away from and too long after the occurrence 
to be admissible as a part of the res gestse. In so far as they are 
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mère répétitions of what was said to the druggist and liis clerk, they 
might perhaps, as urged, be regarded as harmless, but they go much 
further. To the druggist he said he got "an awful bump," — an ex- 
pression which by itself the jury might hâve regarded as of little sig- 
nificance; but they could hardly hâve treated lightly the statement to 
the wif e, that it was a terrible blow, and to the nièce, that it took him 
oiï hia leet. The fact that in the testimony of the witnesses thèse 
statements were intermingled with others which were unobjectionable 
did not make them admissible. 

It is urged that the grounds of objection to the testimony were 
not properly stated, but the bill of exceptions shows plainly that the 
court was under no misapprehension in that respect. The question 
presented hère is identical with that decided below. The judgment is 
reversed, and the case remanded, with direction to grant a new trial 



EMPLOYEES' LIABILITY ASSUE. OOEP., Limited, v. BACK. 

(Circuit Court of Appeals, Nintli Circuit. May 7, 1900.) 

No. 574. 

1. Accident Insuhancb—Risk— Knowledge of Agent— Construction dp Pol- 

ICY. 

Whiere an application for Insurance against accident represents the 
applicant as an importer and dealer in CUnese merchandise and con- 
tractor for Chinese labor, and it Is agreed in the application and policy 
that for any injury received in any occupation classed bj the company as 
more hazardous than that named in the application the insured shall be 
entitled to reeover only such amount as the premium paid wouid purchase 
at the rates flxed for such increased hazard, the fact that tlie insured 
made a full disclosure of the business in which he was engaged to the 
agent of the company who sollcited the Insurance, and that the latter 
had full Ijnowledge of the increased rislî when the policy was issued, will 
not render the company liable for more than the amount of insurance that 
may be purchased with the premium paid for such increased hazard. 

2. Samb— Rbcoveuy on Policy. 

Where, in an action on an accident policy, défendant averred in its 
answer that the business of foreman of Chinese labor, In which insured 
was engaged at the time of the accident, was classifled as a spécial risk, 
and was much more dangerous than that described in the application of 
Insured, and that the premium paid would hâve purchased a less amount 
of insurance than that agreed to be paid in the policy issued, such aver- 
ments, if proved, would deprive plaintiffi of his right to recover on the 
policy more than the amount of insurance that the premium paid would 
purchase in the Increased risk. 

In Error to the Circuit Court of the United States for the District of 
Oregon. 

Williams, Wood & Linthicum, T. C. Van Ness, and L. A. Redman, 
for plaintiff in error. 

John H. Hall (W. T. Hume, of counsel), for défendant in error. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis 
trict Judge. 
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KOSS, Circuit Judge. TMs was an action upon an accident policy 
pf insurance issued to one Go' Boo, a Ohinese person, upon his applica- 
tion, made in writing, by tlie terms of which. it is declared that the 
statements of fact contained in the application are to be considered as 
warranties. The application for the insurance, signed by the insured, 
contained, among others, the foUowing déclarations and provisions: 

"(4) My occupation is that of an Importer and dealer in Ohinese merchandise 
and conti-aetor for Chjnese labor. (5) The class of rlsk under my occupation 
is agreed to be ordinary. (H) I understand that risks are differently classifled, 
according to occupatipn: and I agrée that for any injury received in any oc- 
cupation or exposure' elassed by tbls company as more hazardous than those 
abore stated I sihall be entltled to recover only such amouht as the premium 
pald by me 'would purchase at the rates flxed for such Increased hazard. 
(7) The amount of Insurance agalnst accidentai death or permanent total dis- 
ablement hereby applied for is five tjiousand dollars. (8) The amount of 
weekly indemnity for tôtally disabllng injuries hereby applied for is twenty-flTe 
dollars. (9) The premium for one year's insurance to be $37.50." "(15) I 
hâve not in contemplation any spécial journej' or .any hazardous undertaking." 

The policy issued upon that application, and accepted by the insured, 
upon which the présent action is based, provides: 

"The Bmployers' Liability Assurance Corporation, Limited, does hereby in- 
sure Go Booi of Astoria, Oregon, engaged in the business or occupation of 
a merchant, under classification ordinary, for the tenn of twelve months from 
April 14, 1898, at noon, against bodily injuries, witbin the meaning of this 
policy, subjeet and according to the agreements and conditions herein con- 
tained,'' Ihéluding those printed on the back of this policy, in the principal sum 
of flve tbousand dollars, apd will pay the nnder-mentioned amounts," etc. 

Among the agreements and conditions contained in the policy is 
thefollowing: 

"If the insured Is Injured in any occupation or exposure elassed by this 
corporation as more hazardous than that herein given, his insurance and 
weekly Indemnity shail be only for such amounts as the premium paid by him 
will purchase at the rate flxed for such increased hazard." 

The complaint allèges the issuance and delivery of the policy to 
Go Boo, and avers that during the period covered by it, to wit, July 
24, 1898, at the cannery of the Fidalgo Island Oanning Company, at 
Anacostes, in the state of Washington, the insured was adjusting a cer- 
tain windlass, which àdjusted to the height of the tide a certain ele- 
vator used in the cannery for raising flsh from scows to the wash 
room, and had started to step away from the éleva tor, when, in some 
way unknown, the pin holding the windlass in place became looeened, 
and the arms of the windlass bëgan to revolve very rapidly, striking 
him violently upon the shoulder and side, thereby inflicting injuries 
from which he died the hext day. The complaint contains, also, the 
usual averments in respect to the payment of the premiums, proof of 
death, etc., about which no question is made. The défendant by its 
answer set up, among others, this défense: That the company under- 
took to, and did insure the life of the said Go Boo as an importer and 
dealer in 'Chihesè merchandise and contracter for Chinese labor, and 
not otherwise, the premium therefor being |37.50, which business, the 
answer allèges, "is classifled and described in said policy, and is classi- 
fled and known in the business of défendant, and by other firms and 
corporations engaged in the like business of accident insurance, as an 



employées' LIABILITY ASSUE. CORP. V. BACK. 231 

ordinary risk, and said premium of $37.50 is and was the regular and 
cuatomary premium chargea by défendant and sucli other flrms and 
corporations for such Insurance as is represented by and in said 
policy." The answer further avers that a part of the considération for 
the policy sued on was the représentations made by the insured in 
his written application therefor relative to the business or occupation 
in which he was engaged, and that the défendant relied wholly upon 
those représentations, and would not hâve issued the policy in the sum 
of $5,000, except upon payment of a much larger premium, if it had 
known the true facts and conditions and circumstances as to the occu- 
pation and employment of the insured at the time of the issuance of 
the policy, or that the insured would thereafter engage in a business 
other and more hazardous than that described in his said application 
and in said policy. It is further alleged in the answer that after the 
issuance of the policy, and without the knowledge or consent of the 
défendant, the insured entered the employment of the Fidalgo Island 
Canning Company at Anacostes, in the state of Washington, as a fore- 
man of Chinese laborers and as a laborer, and that while engaged in 
the duties and occupation of such foreman and laborer he met with 
the accident which resulted in his death. The answer further allèges 
that the occupation in which the insured was engaged at the time of 
the accident resulting in his death is much more dangerous than that 
described in the said application and policy, and that, according to the 
rules, customs, laws, and rates establi&hed by the défendant, and by 
other firms and corporations engaged In the business of accident In- 
surance, for the government of its and their business, in force long 
prior to the issuance of the policy in suit, the business of a laborer or 
a foreman of Chinese labor was and ia classified and known as a spé- 
cial risk, and that the premium paid by the insured, to wit, the sum of 
$37.50, if he had insured with the défendant, and had been described in 
said application and in the policy issued thereon as a foreman of 
Chinese labor, would hâve purchased from défendant insurance in the 
sum of $3,000, and no more, to be paid in the event of the death of the 
insured under the circumstances mentioned and described in the policy, 
to wit, as the direct resuit in 90 days of bodily injuries caused by ex- 
ternal and violent and accidentai means during the period covered by 
the policy; and it is further averred that had the défendant, its agents 
or employés, known at the time of the issuance of the policy in suit 
that it was the practice or habit or intention of the insured to engage 
in the occupation of a laborer or a foreman of Chinese labor, the de- 
fendant would in said policy hâve classified and described such occu- 
pation of the insured as spécial, and would hâve refused to insure 
him in any greater sum than $3,000. The answer also contains an 
offer to pay into court for the représentatives of the insured the sum 
of $3,000, or to consent to judgment for that sum, but dénies the right 
of the plaintiff to any greater amount. By an amendment to the 
answer the défendant set up that one Arnold eolicited the insurance 
from the défendant for the said Gro Boo, and that Arnold was his agent 
employed for that purpose, and that Arnold at the time well knew 
that the said Go Boo had been engaged, and was then engaged, and 
intended to continue, as an actual working overseer or foreman of 
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€Mnese laborers at tlie cannery of the Fidalgo Island Canniag Com- 
paay, at Anacostes^ Wash., and did not disolose that fact to the de- 
fendant, nor had the défendant any knowledge whatever of such fact. 
The averments of fact in support of thèse défenses were put in issue by 
the plaintiff's replication. By stipulation of counsel, the case was 
tried by the court without a juiy. The court below made flndings of 
fact, setting out the citizenship of the plaintiff; the corporate exist- 
ence of the défendant; the fact of the issuance of the policy of insur- 
ance upon the written application of the insured, etc.; and that in the 
making of the contract of Insurance in question Arnold acted as the 
agent of the défendant corporation, and not as the agent of the in- 
sured; and that the ineured made full and complète disclosures to the 
défendant, through the said Arnold as its agent, of the nature and 
kind of business which the insured purposed to and did engage in, and 
in which he was employed at the time he met his death ; and that on 
the 24th day of July, 1898, and within the period covered by the policy, 
the insured was injured at the place and in the manner alleged in the 
complaint, f rom which injuries he died on the day alleged ; and, hav- 
ing further found that ail the rules and régulations of the company 
for securing the payment of the policy were complied with, the court 
concluded, as a matter of law, that tHe plaintiff was entitled to the 
sum of $5,000, with interest and costs, for which judgment was award- 
ed him. 93 Fed. 930. 

We are of opinion that the fact that Arnold knew that the insured 
was actually engagèd, or intended to engage, in the employment of 
foreman or overseer of the Chinese laborers working in the cannery, 
whether he be regarded as the agent of the défendant company or as 
the agent of the insured, is immaterial to the real question presented 
by the issues in the case. While the policy insured Go Boo in the sum 
of $5,000, the annual premium upon which was $37.50, as a merchant, 
it was clearly contemplated, both by the policy and the application 
upon which the policy was issued, that the insured might engage in an 
occupation or in occupations more hazardous than that of merchant or 
of contra ctor for Chinese labor; for in the insured's application he 
distinctly stated that he understood that risks are differently classifled 
according to occupation, and he therein expressly agreed that, for any 
in jury received in any occupation or exposure classed by the insurer 
as more hazardous than that given by him in his application, he 
should be entitled to recover only such amount as the premium paid 
by him would purchase at the rates fixed for such increased hazard. 
And the policy itself, in express terms, provides that if the insured 
should be injured in any occupation or exposure classed by the com- 
pany as more hazardous than that specifled therein, his insurance and 
weekly indemnity should be only for such amounts as the premium 
paid by him would purchase at the rate fixed for such increased 
hazard. In its answer the défendant company averred, as has been 
shown, that the occupation in which the iii:iured was engaged at the 
time of the accident which resulted in his death ia much more danger- 
ous than that described in his application or in the poïicj, and that, 
according to the rules and rates established by the company and in 
force prior to the issuance of the policy in suit, tlie business of foreman 
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of Chinese labor was and is classified and known as a spécial risk, 
against which risk the premium paid by th,e insured, to wit, the sum 
of $37.50, would hâve purchased from the défendant company Insur- 
ance in the sum of |3,000 only. If thèse averments of the answer, 
issue upon which was taken by the replication, are true, we think it 
clear that the plaintiff would only be entitled to recover upon the 
policy the sum of $3,000, but upon those issues the court below made 
no flnding. For this reason the judgment must be reversed, and the 
cause remanded for a new trial. It is so ordered. 



LOOMIS V. CHICAGO, M. & ST. P. RT. CO. 

(Circuit Court of Appeals, Second Circuit. May 24, 1900.) 

No. 116. 

Railkoads— Pebferred Stock— Agkeement to Accept Bonds in Payment— 
Performance. 

Accompanying the bonds of a railroad company were a stipulation and 
eertificate entitling tlie liolder to a stated number of shares of tlie com- 
pany's preferred stock at any time witliin 10 days after any dividend 
sliould be declared and become payable upon said stock, upon the surrender 
of sueh eertificate, bonds, and unmatured coupons. Held, that such agree- 
ment did not entitle the bondhoider to tender bonds in payment of pre- 
ferred stock several months after their maturity, and after the railroad 
company had deposited money for the payment of the bonds at the place 
of payment designated therein. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
See 97 Fed. 755. 

Howard Van Sinderen, for plaintiff in error. 
Wheeler H. Peckham, for défendant in error. 

Before lAOOMBE, Circuit Judge, and THOMAS, District Judge. 

THOMAS, District Judge. This action is for damages for refusai 
to accept bonds of the défendant in payment of its preferred stock, and 
the writ of error is to review a judgment entered upon a verdict in 
favor of the défendant by direction of the court. The charter of the 
défendant provides: 

"Dur capital stock shall not exceed, except asi hereinafter provided, $4,200,- 
000, divided into 42,000 shares, which said shares shall be subdivided as fol- 
lows: An amount not exceeding $3,450,000, or 34,500 shares, shall be set 
apart and designated as preferred stock; and the full amount of $100 per 
share we hereby déclare and acknowledge to be paid thereon, except on so 
mueh of this class as is hereinafter designated as scrip preferred stock, and 
on this scrip stock we hereby déclare and acknowledge the sum of one dollar 
per share to be paid. Of $3,450,000 preferred stock, an amount not exceeding 
§2,200.000 at par, or 22,000 shares, shall be set apart and designated as scrip 
preferred stock. The scrip preferred stock hère named, or hereafter named, 
shall not at any time exceed the amount of outstanding mortgage bonds here- 
inafter named. The scrip preferred stock shall not be subject to any assess- 
ment, and shall entitle the holder in whose name it stands upon our books to 
'ail the rights and privilèges of other stockholders, except that it shall not 
^ntitle the holder to any dividend or other profit or increase from the income 
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or assets of this company. It shall be issued in certlficate» of flve and ten 
shares paph, and shall accompany ,each mortgage bond of the company. The 
holder thereof shall hâve the right at any tlme withln ten days af ter any 
diyidend shall hare been declared and become payable on the preferred stock 
to make the scrip prefen-ed stock attached to his bond fuU-paid stock, upon 
the sun-ender to the company of the mortgage bond named by its number in 
his scrlp eertiflcate; and upon surrendering sald scrip certificate and bond 
he shall be entitled to receive therefor the same number of shares of pre- 
ferred fuU-paid stock, and entitled to dividends." 

The défendant on July 1, 1867, issued bonds, severally, for the pay- 
ment to certain persons named therein, or bearer, of $1,000 at the 
office or agency of the company, in the city of New York, on July 1, 
1897, with interest thereon from the Ist day of July, 1867, at the rate 
of 7 per cent, per annum, payable semiannually at the company's 
office on the Ist day of every January and July, upon the présentation 
and surrender of the coupons annexed to the bond, as they should 
severally become due. Each bond contained the following stipula- 
tion: 

"The obligors also agrée to transfer to the bearer, at his option, ten shares, 
of $100 each, of its preferred stock, at any time within ten days after any 
dividend shall hâve been declared and become payable on said preferred stock, 
upon delivery to them, in the city of New York, of this bond and the unma- 
tured coupons, and upon the transfer to the obllgor of the ten shares of 
scrlp stock aceompanying this bond." 

Certifleates, each for 10 shares of the scrip preferred stock, accompa- 
nied the issue of each bond, and contained the following provision: 

"Upon the surrender of this eertiflcate and mortgage bond No. of the 

company, and ail unmatured coupons thereon, at any time within ten days 
after any dividends shall bave been declared and become payable on the fuU- 
paid stock of the preferred stock of this company, the holder hereof Is enti- 
tled to receive ten shares of said fuU-paid preferred stock," 

For some 30 years before the trial the défendant paid dividends on 
its preferred stock, and for a number of years previous thereto the 
dividend days had been in April and October. On April 28, 1895, the 
plaintiff became the owner and holder of eight of such bonds, and the 
certifleates for scrip preferred stock that should accompany the same. 
Whén the bonds became due on July 1, 1897, the défendant provided 
and thereafter maintained funds to pay the same at the place where 
they were payable. No présentation or demand for the payment 
of the bonds was made; but a dividend on the preferred stock having 
been declared and become payable on October 21, 1897, the plaintiff 
on October 22, 1897, presented his bonds and stock certifleates at the 
office of the company, and demanded therefor full-paid preferred stock, 
which was refused. The preferred stock was then worth $140 per 
share. The question is whether the plaintiff was entitled to tender his 
bonds for preferred stock after the maturity of the bonds, or whether 
his right so to do expired when the duty of the défendant to pay the 
bonds accrued. 

In Hotchkiss v. Bank, 21 Wall. 354, 22 L. Ed. 645, it appeared that 
three similar bonds, with certifleates attached, were stolen from the 
holder; and the bonds, without the certifleates, were accepted by dé- 
fendants as collatéral security for notes discounted by them, vrithout 
notice of any defect in the title of the holder of the bonds, unless it 
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were tlie absence of such certiûcates. In its opinion the court de- 
clared tliat: 

"The agreement respecting the scrip preferred stock is entirely independent 
o£ tlie pecuniai-y obligation contained in tbe instrument. The latter récites 
an indebtedness in a spécifie sum, and promises its unconditional payment to 
bearer at a specified time. It leaves notliing optional with tlie company. 
Standing by itself, it lias ail the éléments and essential qualities of a negotia- 
ble instrument. The spécial agreement as to the scrip preferred stock in no 
degree changes tbe duty of the company with respect either to the principal 
or interest stipulated. It confers a privilège upon the holders of the bond, 
upon its surrender and the suirender of the certificate attached, of obtaining 
full preferred stock. His interest in the right to the full discharge of the 
money obligation is in no way dépendent upon the possession or exercise 
of this privilège." 

This décision is to the efEect that the bond is complète without the 
certificate, and that the certificate confers a privilège, which may be 
exercised only by a holder of the bond. For the purpose of receiving 
full-paid preferred stock, the certificate must accompany the bond, 
inasmuch as the holder of the certificate may not receive the preferred 
stock without payment therefor, and the stipulation, in efîect, is that 
only the bond may be tendered in such payment. Tbe plan was to 
issue negotiable bonds, payable in any event at a named place, unless 
used by the holders to pay for the stock, and to deliver with them 
certificates of stock carrying a voting power, which ehould not partici- 
pate in the profits until made full-paid, and that such full payments 
should be made only by the surrender of the bond and unmatured cou- 
pons. Hère certain advantages were given bondholders : (1) To re- 
ceive an instrument which provided for the absolute return of the 
principal, with a fixed interest, after 30 years; (2) to participate mean- 
while in the management of the company, of which they were credit- 
ors; (3) to surrender the bonds, and thereby make the stock full-paid 
and entitled to participate in the profits. The plaintifO's interprétation 
of the contract is not permissible. The défendant undertook to pay 
the bonds, or to accept them in payment of stock. The plaintiff's 
theory measurably conjoins thèse alternative duties, and requires the 
défendant not only to hâve ready at the place of payment funds to 
meet the bonds at the date of their maturity, and to continue such 
provision, but also to be prepared to deliver the preferred stock upon 
demand, and préserve this dual préparation through the life of the 
bonds, unless the holder sooner exercised his option. But the de- 
fendant's agreement was to pay the bonds, or to accept them in pay- 
ment of stock, and this agreement was satisfied if the défendant met 
the duty which flrst arose; and the duty to pay did in fact arise first, 
and demanded instant performance. Thereupon the défendant made 
performance by depositing the money at the place of payment at the 
time of payment, and by keeping the tender good. This did not dis- 
charge the debt, but it fulfllled the contract according to its terms; 
and no f urther act was demandable of the défendant, save that of mak- 
ing proof of performance in case of action against it, and of paying the 
money into court. It was acquitted of ail damages and costs that 
flow from a breach of contract. But the plaintiff contends that, not- 
withstanding this discharge of the duty first accruing, the alternative 
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duty of accepting the bonds in payment of stock continued in full force 
and vigor. In such case, if the bonds were under seal, only tlie expira- 
tion of 20 years from their maturity could abate the plaintiff's rights, 
or relieve the défendant of ail the burdens imposed by the contract. 
It would follow that during such time the défendant might be required 
to keep in readiness money to pay the bonds and stock to be given in 
exchange therefor, and meantime there wonld rest upon the corporate 
property the debt which it had gathered f unds to discharge, which it 
was bound to discharge and had a right to discharge, and the use of its 
stock for the corporate purposes would be suspended while the holders 
of the scrip would continue their participation in the management of 
the corporation. A contract so unusual and inconvénient may not be 
presumed, and certainly there are no words that suggest that the 
parties contemplated a situation so incongruous. The défendant had 
done the act it promised to do, and such performance is inconsistent 
with the daim now presented by the plaintiff. This conclusion is 
easily reached without discussion of authorities, but a référence to 
Denney t. Kailroad Co., 28 Ohio St. 108, and Chaffee v. Eailroad Co., 
146 Mass. 224, 16 N. E. 34, bas not been overlooked. The judgment 
should be affirmed, with costs. 



POSEY et al. v. TEXAS & P. RY. CO. 

(Circuit Court of Appeals, Flfth Circuit June 1, 1900.) 

No. 914. 

Mastbr and Servant— Injurt to Servant— Contributohy Kegligench. 

Plaintlfif's Intestate, an extra flreman in the employ of défendant rall- 
road Company, was deadheadlng his way from one station to another, 
wliere his run was to commence, in accordanee with the custom to allow 
employés to reaeh their work in that manner. On reaching a station 
where switching was to be done, he left the engine and started for the 
caboose. During the progress of the switching he was run over and 
kiUed. There was évidence that the train crew were careless, In using 
tmnecessary violence In making connections between the parts of the train, 
and there was some évidence that Intestate was sitting or standing on the 
platform of the caboose. Helê, that a peremptory instruction for défend- 
ant was not erroneoua, as intestate was guilty of négligence which con- 
tributed directly to the accident, since he should hâve been in the caboose, 
and not on the platform. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

This action was brought to recover damages for négligence causing the 
death of John Posey, a flreman in the service of the Texas & Pacific Eailway 
Company, who is alleged to hâve been killed at Barstow, Tex., on or about the 
8th day of February, 1897, by the négligence of the agents and servants of 
the railway company in charge of a frelght train upon which Posey was rld- 
ing. The deeéased was the husband of Mattie L. Posey, the son of Lou F. 
Posey, and thé father of Lexie Posey, John B. Posey, and Mabel Claire 
Posey, who were Infants without a guardian. and who sued by their next 
friend, Mattie L, Posey. By the allégations eontained in their flrst amended 
pétition, the plalntiflfs below based their right of recovery against the défend, 
ant substantiaily upon the foUowing grounds: First. That the «deeéased, John 
Posey, was àt the time of the accident in the service of the défendant as an 
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extra fireman, returning from BIg Springs to Toyah, and waB rightfully riding 
upon the sald freight train at the time and place of the said accident. In 
support of this ground, plaintiffs alleged in détail tlie circumstances under 
wiiich- tlie said Posey came to be riding upon the said train, and that tiis 
riding tliereon was autliorized by the superior agents and servants of défend- 
ant, who were his vice principals, at Big Springs, Tex., and also by the con- 
ductor in charge of the said train. Second. That the death of the said Posey 
vras proximately caused by the négligence of the defendant's servants in 
charge of said train at Barstow, Tex., on the night of the accident; that, after 
reaehing said place, defendant's agents in charge of said train caused the said 
train to be eut Into two sections, leaving the caboose, and, to wit, six or elght 
loaded freight cars attached thereto, standing upon the main track at the 
dépôt, without brabes set upo^n said cars or the said caboose; that said agents 
and servants took the remainder of the said cars, conslsting of about ten 
loaded coal cars, attached to the engine and tender, and proceeded to the 
work of switchlng cars from a side track to the main track for the purpose 
of earrying such cars on their westward journey; that, while performing the 
work of switchlng sald cars In said yards, the agents and servants of the 
défendant, with great, unnecessary violence, negligently drove or forced the 
section of the train attached to the engine against the section of the said 
train disconneeted therefrom, and left standing on the main track; that no 
warnings or signais of the approaeh or collision of the said sections were 
given, and no précautions taken to avoid the danger incident to permltting the 
said section to come into violent contact; and that the said Posey, who was 
then elther getting into the sald caboose, or was in the said caboose, or, at 
any rate, was lawfuUy on and about the platform of the said caboose, was by 
the violence of the said collision thrown from the caboose under the wheels 
of the cars, run over, and killed. Third. That said défendant was fnrther 
guilty of négligence in causing and permltting the sald sections of said train 
to come into violent contact, knowing as they did at said time that the said 
Posey and other employés or persons were on and about the said caboose, and 
llable to be Injured and killed by reason of the violent Jamming together of 
the sections of sald train. Plaintiffs further alleged that there were no sig- 
nais or warnings given to those in and about the caboose of the fact that a 
collision was about to occur, and that no précautions were taken, such as 
should hâve been done, in the way of having brakemen upon the moving sec- 
tion of sald train, to set the brakes thereon, and to slow down the said moving 
section so as to reduce or avoid the danger of the collision and impact with 
the standing section of the said train. Fourth. That the sald Posey was in 
no wise connected with the opération of the sald freight train at the time he 
was killed, and was not a fellow servant of any of the parties in charge of 
the said train, and that the employés of the said train owed to him the duty 
of exercising reasonable care to avoid injuring him while he was «iion the 
said train. Flfth. That, by the négligence of the agents and servants of the 
défendant in charge of the said train, the said Posey was caused to lose his 
life. Sixth. The relationship of the parties and the extent of the damnges 
were also alleged. The défendant rallway company, by its flrst amended 
answer, set up the followlng défenses: First. A gênerai déniai. Second. Con- 
tributory négligence of the deceased. Third. That the death of the said 
Poçiey, If caused by négligence on the part of any of the employés of the dé- 
fendant, was the négligence of fellow servants of the deceased. Fourth. That 
the said Posey was a volunteer on the train, to whom the défendant owed 7io 
duty with référence to the exercise of care for his safety. Pif th. That the 
said Posey was a trespasser npon the train upon which he was riding, and 
was riding thereon in violation of the rules of the company, prohibiting pas- 
sengers from riding upon freight trains. Plaintiffs filed their flrst supple- 
mental pétition on March 16, 1899, replying to matters set up in defendant's 
said answer, and in avoidance thereof, substantially as foUows: First That 
it was usual and customary for extra firemen, situated as said Posey was at 
that time, to deadhead back to their work on the first returning freight 
train; that he was authorized so to do by his vice principals, the foreman of 
the roundhouse at Big Springs, and also the conduetor in charge of said 
freight train, who had authority under the défendant, and under the usage 
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end custom prevailing on that division of defendant's railroad, to permit him 
to ride bacii to ToyaU, Tes., to résume bis work as a flreman in the service 
of the défendant, and that hé was riding \inder and by virtue of such authority, 
custom, and usage at the time he was killed. Second. That if the défendant 
had any rule prohiblting employés, such as the deceased, from riding upon 
its freight trains, the same was a mère paper rule, not enforced, and not 
brought to the attention of the said Posey, and, further, that the same had 
been usually and eustomarily departed from and not enforced on the part 
of the employés of the défendant upon the division of the said defendant's 
road upon which the said Posey was then riding, with the knowledge, or at 
least with the concurrence, and wlthout objection on the part, of the officiais 
of the défendant whose duty It was to insist upon the observance of the said 
régulation; that the said rule had been waived and abrogated on account of 
the custom and usage long prevailing on that section of defendant's Une, per- 
mitting employés, such as John Posey then was, to ride thereon while return- 
ing to thelr work; that in view of the siaid usage and, custom prevailing on 
defendant's said railroad, and In vlew of.the right given to the said Posey by 
his vice principals, the roundhouse forenian at Big Springs and the conductor 
in charge of the said freight train, hé was rlghtfuUy riding upon the said 
train as a licensee or quasi passenger ,at the time of the said accident, to 
whom the défendant owed the duty of exerclsing reasonable care to avold in- 
jury» Thicd. That said Posey's négligence, if any. In being upon the said 
train at the time he was killed, was prior in point; çf time, and was merely 
one of the conditions of the accident, and that the proximate and efficient cause 
of said accident was the négligence of the operatives of the défendant In the 
négligent svritching of the said freight train at the time of the accident. 
Fourth. Tbati if the said défendant , had any rule prohiblting Posey from rid- 
ing upon the freight train, the same had been violated with such frequency, 
and employés situated as was the said Posey had been so often permltted to 
ride upon verbal authority given to them by their snperior officers while dead- 
heading baek to thelr work, that such rule, If any fhere was, was of an am- 
biguous and doubtful nature; that the sald Posey acted in good falth in 
boarding eald freight train to return to his work, and in riding thereon, and 
had Just cause to belleve, and did beJieve, that he was authorized to so ride 
upon said train in deadheading back to his work; and that if he was mistaken 
in said Isellef that he did not become a trespasser upon said train, but was 
lawfully riding thereon, the agents of the défendant in charge of sald train, 
knowing and consenting to his riding thereon, were under the duty of exer- 
clsing reasonable care to avold Injurlng him. They further averred that the 
fallure of the said agents in charge of the said train to exercise such care 
was the proximate cause of the death of the said Posey. On the trial, after 
the introduction of évidence on both sides, the court, at the request of the 
défendant, Instructed the Jury that, "under the law and the évidence of this 
case, the défendant Is not liable to plaintiffs on account of the death of the 
deceased, .Tohn Posey, and they wiù therefore return a verdict in favor of 
the défendant"; and the court refused some nine spécifie requests of the plain- 
tiffs to charge with référence to various Issues in the case. There was a ver- 
dict for tie défendant, and the plaintifCs prosecute thls writ of error. 

K. L. Carlock, for plaintiffs in error. 
T. J. Preeman, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge, after stating the facts as above, delivered, 
the opinion of the court. 

From the view we take of the case, it is only necessary to consider 
the flrst assignment of error, whîch complains of the peremptory in- 
struction of the trial judgè to the jury to ând for the défendant. The 
évidence on both sides ia ail contained in the record, and we hâve di- 
gested it The évidence showed that the deceased, John Posey, an 



POSEY V. TEXAS & P. EY. CO. 239 

employé of the défendant, was on the defendant's train, deadheading 
back from Big Springs to Toyai; that Ms se being on the train, while 
in violation of the rules of the company, was in accord with custom 
and usage in regard to employés situated as Posey was at the time, and 
while so on the train he was not subject to the performance of any 
duties, and therefore was not a fellow servant of the other employés 
of the défendant, who were operafing the train. There was évidence 
tending to ehow that the employés of the défendant actually operating 
the train were careless in switching at Barstow, in that the connec- 
tions were made with unnecessary violence; but it is doubtful whether 
there was sufficient évidence to warrant the linding, as an affirmative 
fact, that the défendant was guilty of négligence in any way contrib- 
uting to the death of John Posey. The learned counsel for the plain- 
tiff in error very strenuously contend that the évidence warranted the 
flnding by the jury that John Posey was a lawful passenger on the 
defendant's train, and that the défendant was guilty of négligence 
which caused the death of said John Posey, and that there was évi- 
dence on thèse points justifying the srubmission of them to the jury. 
Conceding this to be the case, on this review it still remaine that the 
peremptory instruction given by the judge to find for the défendant 
was correct, because the said John Posey was himself guilty of négli- 
gence which contributed directly to the accident resulting in his death. 
As a passenger on the train, or even as an employé of the défendant, 
going from one place of duty to another, but not engaged in operating 
the train he was traveling on, his place on the train was in the ca- 
boose. It is perfectly clear that, if he had been in the caboose, he 
would not hâve suffered any serions in jury from any of the unneces- 
sary violence used in switching at Barstow. The évidence is undis- 
puted that from Big Springs to Barstow, the said John Posey rode 
upon the engine, and that when the train reached Barstow, between 2 
and 3 o'clock in the morning, the said Posey, learning that switching 
was to be done at that place, left the engine, with the avowed purpose 
of going to the caboose. What route he took, and whether he was 
run over and killed in crossing between the cars, or in endeavoring to 
climb on some car or the caboose, does not appear. What is certain 
is that, as a passenger or quasi passenger on the train, and while the 
train was switching in the nighttime at Barstow, he was guilty of nég- 
ligence in going around, about, or through the train. We note that 
there was some évidence tending to show that he was standing by or 
sitting on the railing of the platform of the caboose at the time a 
coupling was being made, and that by the coupling he was knocked 
over onto the track, where three cars passed over him. We think 
this merely conjecture, but, if it be taken as a fact, it is still clear that 
John Posey was in fault, contributing to his own injury, because the 
place was dangerous, particularly with référence to the switching 
opérations going on, and he voluntarily took it, and with it ail tûe 
risks and damages accompanying. The judgment of the circuit court 
is affirmed. 
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BATAVIA y. WALLACiB. 
(Circuit Court of Appeals, Elghth Circuit Aprll 16, 1900.) 

No. 1,287. 

1. Fkaudulbnt Convbtances— Questions fou Jctry— Right to Inpbr Fkaud. 
In the whole range of the law there is no class of cases in wliich a jury 
shouia be allowed greater latitude In forming an opinion based upon in- 
ference than in cases of fraudulent eonveyances involving tlie question 
of fraudulent intent, and knowledge thereof on the part of anotlier, and 
such cases should be submitted to the jury if there are any badges of 
fraud, or circumstances which are ealculated to excite a suspicion in the 
mind of a reasouable person that the transaction was not entirely fair 
and honest 

3. Same— Phoop of Knowiedge op Gbantee. 

Under the rule In Missouri that notice to a grantee of facts and cir- 
cumstances sufficient to put him on Inquiry as to the fraudulent Intent 
with which the conveyance was made by his grantor Is not équivalent to 
actual knowledge of such intent, which must be found as a fact when in 
issue, yet such notice will warrant an inference of knowledge unless it is 
shown that the Inqulries suggested thereby were made, and proved un- 
avalllng. 
8. Samb— T UST Dbed— Effect op Knowledge of Trustée. 

It is the rule of law In Missouri that If a trustée in a deed of trust given 
to secure creditors is privy to, or bas knowledge of, a fraudulent intent 
on the part of the grantor In executing the instrument, such knowledge 
will inralidate the instrument as to the beneflciaries, and generally he is 
the agent of hIs cestui que trust In ail matters pertaining to the manage- 
ment and control of the trust property; and if he bas any active duties 
to perform with respect thereto, and is not merely the repository of the 
title, having no prévious connection with the property, whatever knowl- 
edge or notice impairs hIs légal title also impairs the équitable title of the 
beneflciaries. 

4. Samb— Actions— RiSHTs of Trustée. 

Where the trustée in a trust deed conveying Personal property inter- 
vened fn an attachment suit against his grantees, gave bond for the re- 
lease of the property without assistance from the beneflciaries in the deed, 
and asserted his right to the property tbereunder, his right to recorer 
rests upon the validity of his title, and he cannot invoke the equities of 
any of the beneflciaries who are not parties to a suit. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Theodorle B. Wallace, as recelver of the Missouri National Bank of Kansas 
City, Mo., who Is the présent défendant In error, on January 5, 18&7, brought 
an action against Morris Loewen and Louis Loewen, who were co-partners do- 
ing business under the name of Loevren Bros., to recover the sum of about $4,- 
800, which was alleged to be due from sald flrm to the insolvent bank, of which 
Wallace was recelver, on certain notes theretofore executed by the flrm of 
Loewen Bros. In ald of sald suit he sued out a writ of attachment This 
writ was levied upon a stock of hardware situated in a store Nos. 1209 and 
1211 on Grand avenue. In Kansas City, Mo., which was claimed to be the prop- 
erty of Loewen Bros. On February 3, 1897, Eugène Batavia, the interpleader, 
and the présent plaintift In error, as trustée in a deed of trust which covered 
the stock of hardware, executed a forthcoming bond In favor of the United 
States marshal for the Western district of Missouri, by whom the writ of 
attachment had been levied, and by that means was enabled to regain pos- 
session of the attached property. At a later date he also flled an Interplea 
in the aforesaid attachment suit, wherein he claimed to be tJie owner of the 
attached property under and by virtue of the aforesaid deed of trust which 
was executed by the flrm of Loewen Bros, on January 4, 1897, in favor cf said 
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Batavia, as trustée, to secure tlie payment of the folio wing notes: Three 
notes, aggregating $7,000, which were exeeuted by Loewen Bros, in favor of 
the National Bank of Commerce of Kansas City, Mo., ail of which were dated 
December 3, 1896; one note in the sum of |l,500, -which was executed by 
Loewen Bros, on March 14, 1894, in favor of Mrs. J. Rodeclier, and was due 
one year after date; and one note in the sum of $2,500, which was executed by 
Loewen Bros, on December 22, 189G, in favor of C. A. Stavnow, and was 
due 60 days after date. Wallace, as receiver, replied to this interplea by al- 
leging in substance that the deed of trust under which Batavia claimed as 
trustée was conceived in fraud, and was executed by Loewen Bros, with 
Intent to hinder, delay, and defraud their creditors, and that such fraudulent 
intent was well known to Batavia, and to each and ail of the beneflciaries 
named in said deed of trust who held the aforesaid notes that were socured 
thereby. On this issue there was a lengthy trial to a jury, which resulted in a 
verdict in favor of Wallace as receiver, and a judgment that the interpleader 
was not entltled to the property claimed. The case is brought to this court on 
a writ of error whleh was sued out by the interpleader. 

Elijah Kobinson (I. J. Ringolsky, on the brief), for plaintiff in error. 
J. McD. Trimble (C. A. Braley and William Wallace, on the brief), 
for défendant in error. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is claimed in behalf of Batavia, the interpleader, that the trial 
court, at the conclusion of ail the testimony, should hâve directed a 
verdict in his favor, as it was requested to do, upon the ground that 
there was no évidence tending to show that at the time he accepted 
the deed of trust in controversy and consented to serve as trustée 
therein he had any knowledge of the fraudulent purpose that had 
actuated the firm of Loewen Bros, by whom that instrument was 
executed. In the brief of counsel for the interpleader this is said to 
be the one question in the case "of highest importance" which de- 
mands "the most considération." It is not claimed apparently, nor 
is there reasonable ground for the contention, that there was any 
want of testimony to establish a fraudulent intent on the part of 
Loewen Bros., the grantors in the deed of trust; but it is said that 
Batavia, the trustée, had no knowledge of the scheme to defraud, and 
was not a participant therein, and that there was no proof of facts or 
circumstances from which knowledge on his part could be inferred. 
We shall accordingly assimie, in accordance with the finding of the. 
jury, that the deed of trust was conceived by the makers thereof in 
bad faith, with a view of defrauding their creditors. The principal 
point to be detennined, therefore, is whether there was substantial 
évidence that Batavia was cognizant of the fraud; or, to state the 
question in a diiïerent form, was there proof of any fact or circum- 
stance from which knowledge on his part could be legitimately in- 
ferred by a jury? The attaching creditor claimed, and sued out a writ 
of attachment upon that theory, that the money obtained by Loewen 
Bros, on their notes in favor of the National Bank of Commerce of 
Kansas City, which were secured by the deed of trust, was obtained 
from that bank by the members of said firm for the purpose of con- 
cealing it, and withdrawing that much of their property from the 
102 F.— 16 
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reach of their creditors. Tlie attaching creditor also claimed that 
the other notes secured by the deed of trust, which were executed in 
favor of Mrs. J. Rodecker, who was a sister of the Loewens, and in 
f avor of C. A, Stavnow, wlio was an intimate f riend and associate of 
theirs, were not founded upon any considération, but were fictitlous 
and fraudulent obligations. The attornej who drew the deed of trust 
in contre versy was related by marriage to the Loewens. Batavia, the 
trustée, occupied an office with this attomey, was very intimate with 
him, acted as his confldential assistant in many transactions, and 
seems to hâve been in a measure dépendent upon him for employ- 
ment. The deed of trust was drawn in this attomey's office, and 
Batavia was aslied by one of the Loewens to become the trustée 
therein, and, upon such request being made, accepted the office with- 
out reading the instrument, and without consulting any of the bene- 
ficiariçs for whose benefit it was made. When the deed of trust was 
executed, he also plaçed the same on i-ecord, as he says, without read- 
ing it fully, and took formai possession of the stock of merchandise 
thereby conveyed, without having had any prier conférence with the 
beneflciaries in whose behalf he assumed to act. After the stock of 
merchandise was attached, the trustée requested one of the bene- 
flciaries in the deed of trust, to wit, the National Bank of Commerce, 
to become his surety on a forthcoming bond to enable him to retain 
the possession of the attached property; but it declined to do so, 
whereupon the trustée, at his own ex^fense, and of his own volition, 
procured a surety company to exécute such a bond as his surety. On 
the day after he had thus regained possession of the attached prop- 
erty by giving a forthcoming bond to the marshal, a man by the 
name of Hoffman appeared on the scène without any préviens cor- 
respondence with the trustée, and immediately purchased the at- 
tached property from the trustée for the sum of 18,000. This man 
Hoffmauj who was a relative of one of the Loewens, resided in the 
State of Cîolorado, and was a wholesale or retail liquor dealer, who 
had no acquaintance with the hardware business. He came to Kan- 
sas City at; the request of his relative, Louis Loewen, and, imme- 
diately after making the alleged purchase from the trustée, he re- 
turned to Colorado, leaving said Loewen to settle with the trustée for 
the unpaid portion of the purchase price, and at full liberty to deal 
with the purchased property and to dispose ôf it as he thought best. 
From that time forWard the attached property was in the custody and 
eontrol of Louis Loewen, who eventually disposed of the same at a 
considérable advance over and above the sum which was realized by 
the trustée. From the time the trustée accepted that office he does 
not appear to hâve conferred with any of the beneflciaries in the deed 
of trust with respect to;the management ef the mortgaged property, 
but appears rather to hâve acted in accordance with suggestions and 
advice which were from time to time received either from Loewen 
Bros, or from thèir atterney. Thèse are, in substance, the material 
facts which the évidence discloses, and concerning which there is no 
substantial controversy. 

It would be unreasonable to expect, in a case like the one now in 
band, where a person is accused of having accepted a conveyance of 
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property witli knowledge that the conveyance was made by the gran- 
tors therein wità a fraudulent intent, that there would be fouud in 
the record any direct évidence of such knowledge. Persons who are 
concerned in or are privy to fraudulent transactions usually take the 
utmost pains to conceal their connection therewith, and to give them 
the appearance of being fair and honest Hence, it is not to be ex- 
pected in the présent case that the knowledge which Batavia may 
hâve had of the fraudulent designs of Loewen Bros, will be disclosed 
otherwise than by inference from the circumstances of the case and 
the relations of the parties. And no fact or circumatance that is 
disclosed by the testimony can be regarded as insigniâcant or unim- 
portant in determining what inference, as respects Batavia's knowl- 
edge of the fraud, might or ought to hâve been drawn by the jury. 
Every détail of the transaction is entitled to careful considération 
which serves to give it tone or color. The trustée'» intimate asaocia- 
tion with the persons by whom the fraudulent scheme was concocted; 
the fact that he occupied a position which afforded him ample oppor- 
tunity to become acquainted with their designs; the fact that he was 
chosen by Loewen Bros, to exécute the trust, and had no préviens 
conférence or acquaintance with the beneflciaries therein; the fact 
that he gave a forthcoming bond to obtain the release of the attached 
property after the principal beneflciary had declined to become a 
surety in such bond, and when there were other adéquate remédies 
within his reach; also the fact that the property paesed back into the 
custody of the Loewens, or one of them, immediately after the forth- 
coming bond was given, and that the trustée acted apparently in close 
alliance with the fraudulent grantors or their attorney, — are each and 
ail circumstances which a jury would probably regard as quite sig- 
nificant, and from which it would be their privilège to infer that he 
was fully cognizant of the object which the grantors in the deed of 
trust were endeavoring to accomplish, and that he acted throughout 
the transaction merely as their agent. In the whole range of the 
law there is no class of cases in which a jury should be allowed 
greater latitude in forming an opinion based upon inference than in 
cases like the one at bar, because of the inhérent diiïiculty of proving 
a fraudulent intent and knowledge thereof on the part of another, 
and because of the great care usually taken by those concerned to 
conceal and suppress the évidence of such facts. A jury will not 
ordinarily go far astray in divining the motives of men who hâve 
been engagea in a business transaction like the one now under con- 
sidération; and such cases, when they arise, should be submitted to 
a jury, if there are any badges of fraud or circumstances which are 
calculated to excite a suspicion in the mind of a reasonable person 
that the transaction was not entirely fair and honest. SwofEord Bros. 
Dry-Goods Oo. v. Smith-McCord Dry-Goods €o., 56 U. S. App. 355, 
29 C. 0. A. 239, 85 Fed. 417, 420; Warner v. Norton, 20 How. 448, 
460, 15 L. Ed. 950; Snyder v. Free, 114 Mo. 360, 376, 21 S. W. 847; 
Massey v. Young, 73 Mo. 260, 273; Eenney v. Williams, 89 Mo. 139, 
145, 1 S. W. 227. Without pursuing this branch of the subject at 
greater length, it will sufflce to say that, upon the facts disclosed by 
the record, the case was not one in which the trial court was required 



244 102 FEDERAL REPORTER. 

to assume the resrponsibility ot directing a verdict in favor of tte 
trustée upon the ground that there was no évidence from which it 
could be inferred that he was concerned in the alleged fraud. That 
issue, we think, was properly left to be determined by the jury. 

It is further urged by counsel for the interpleader, although as 
much stress is not laid on this assignaient as on the former, that the 
jury were misdirected with respect to what constitutes notice to a 
vendee or a trustée of the fraudulent intent of the vendor or grantor 
under whom he daims. The supposed error in this respect inheres 
in thé following éxcerpt from the charge: 

"If you are satisfled, gentlemen, frotn ail the facts and clrcumstances in 
évidence, that it was the intent aad purpose of Loewen Bros. In making this 
deed of trust to hinder and delay their other creditors, and to secure thereby 
a usé and beneflt to tbemselves, then you will proceed to the other inquiry in 
the case as to the relation of the trustée, Batavia, to this transaction, as to 
whethér or not he had notice of the alleged fraudulent Intention and purpose of 
the Ijoewen Bros. The suprême court of this state In Rhodes V. Outcalt, 48 
Mo. 370, speaking of what constitutes notice, employed this language as ex- 
pressive of the law: 'A notice is regarded in law as actual when the party 
sought tô be affected by it knows of the existence of the particular fact in 
question, or is conscious df having thç means of knowing It, although he may 
not employ the means in hls possession for the purpose of gainlng further In- 
formation. Actual notice embraces ail degrees and grades of évidence from 
the ippst direct and positive proof to the sllghtest circumstance from whlch a 
jury would be warranted In inferrlng notice. tVhere the party taking has 
knowledge of any faet suABdent to put him upon Inquiry as to the existence 
Of some right or title In conflict wlth that he is about to purchase, he Is pre- 
sumed eitjier to hâve made the Inquiry and ascertained the estent of such 
prlor right, or to hâve been guilty of négligence equally fatal to his clalm 
to be considered a bona flde purchaser.' This presumption is a mère inference 
offact, and may be repelled by proof that the purchaser faiied to discover the 
prior right or other thing in conflict with that that he was taking. So, gentle- 
men, In considering the question of whether or not Batavia was privy to the 
fraudulent purpose on the part of Loewen Bros., * • * you can consider 
the relation, whatever that was, of Batavia to the oflBce of Klngolsky, where 
this deed of trust was executed, his opportunities of knowing, and from the 
relation between them. and ail the clrcumstances attending the making of 
the deed, as to whether he had notice of any combination or scheme In making 
this deed to defraud or not." 

The criticism of this excerpt from the charge is that it made knowl- 
edge of facts or clrcumstances which were sufficient to put Batavia 
upon inquiry as to the motives of his grantors équivalent to actual 
knowledge of their motives, and did not require the jury to flnd the 
existence of actual knowledge. It may be conceded that it is the law 
in the state of Missouri, and in some other states, that, while knowl- 
edge of a fraudulent intent or of an outstanding équitable right or 
title may be inferred from facts or clrcumstances which are eufflcient 
to put one on inquiry and lead to a discovery, yet when want of notice 
is averred or is invoked as a défense, and it becomes the duty of a 
jury or a chancellor to make a flnding thereon, actual knowledge must 
be found, such facts and clrcumstances as are adéquate to put one on 
inquiry being nothing more than évidence from which knowledge — 
the ultimate fact — may be inferred. Van Raalte v. Harrington, 101 
Mo. 602, 611, 612, 14 S. W. 710, 11 L. R. A. 424; Parker v. Conner, 
93 N. Y. 118, 124; Williamson v. Brown, 15 N. Y. 354; Carroll v. 
Hayward, 124 Mass. 120; Knower v. Clothing Oo,, 57 Conn. 202, 221, 
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17 AtL 380; Seavy v. Dearborn, 19 N. H. 351; Coolîdge v. Heneky, 
11 Or. 327, 8 Pac. 281; State v. Masou, 112 Mo. 374, 380, 20 S. W. 
629; Bisp. Eq. § 268. But, even if it be conceded that the rule of 
law as respects notice be as last stated, and as counsel for the inter- 
pleader contends, still we think that the supposed error in the excerpt 
from the charge ia cured by that paragraph which we hâve placed 
ia italics. In that clause, after quoting the language of the suprême 
court of the state of Missouri in an early case, the learned trial judge 
clearly advised the jury that knowledge of facts sufûcient to put 
one on inquiry is not tantamount to actual notice, such as will serve 
to defeat a right or title, but that it simply warrants an inference of 
actual notice, which inference may be rebutted by proof that actual 
knowledge was not acquired. Besides, in another part of the charge, 
where the issues to be determined by the jury were flnally summarized, 
the trial court instructed the jury to détermine, so far as Batavia was 
concerned, whether he was privy to the alleged fraud of Loewen Bros., 
and participated therein; and in that connection it also direct ed them 
to return a verdict for the interpleader if they found that he was not 
privy to the alleged fraudulent scheme of the grantors in the deed of 
trust, and did not aid or abet them therein. Looking at the charge as 
an entirety, and reading it as it was doubtless understood, and as we 
understand it, we are satisfled that the jury were not misled with re- 
spect to the question of notice, but that they were in faet required to 
détermine whether the interpleader was an actual participant in the 
fraud. 

It is flnally urged that, even if the deed of trust in controversy 
was fraudulent by reason of the motive which actuated Loewen Bros, 
in executing the same, and that even if Batavia, the trustée, was cog- 
nizant of that fact, and participated in the fraud, nevertheless the 
National Bank of Commerce, one of the beneflciaries in the trust, may 
claim the benefits accruing to it under that conveyance, because it was 
not itself a party to the intended fraud. With respect to this conten- 
tion it is to be observed, however, that none of the beneflciaries under 
the deed of trust are parties to this proceeding. They hâve not inter- 
vened in the cause, and asserted rights of their own, as distinguished 
from those of their trustée, but hâve left him to prosecute the action 
as he thought best, and are apparently content to rest their case on 
such title as he may succeed in establishing. In short, this is a pro- 
ceeding at law, in which the interpleader alone takes issue with ihe 
attaching creditor, and seeks to maintain that his légal title to the 
attached property derived under the deed of trust is superior to that 
acquired by the attaching creditor by virtue of the writ of attachment. 
It bas been held in the state of Missouri that, where there are several 
debts secured by a deed of trust, one of which is flctitious and fraud- 
ulent, the conveyance may nevertheless be upheld as to bona flde 
creditors who are secured, provided the trustée acted in good faith, 
and was ignorant of the fraudulent nature of one of the claims. Wood 
son V. Carson, 135 Mo. 521, 526, 35 S. W. 1005, and 37 S. W. 197. The 
rule is in that state, however, that if a trustée in a deed of trust given 
to secure creditors is privy to or bas knowledge of a fraudulent intent 
on the part of the grantor in executing the instrument, such knowledge 
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will invalidate the instrument as to the beneficiaries. Crow v. Beards- 
ley, 68 Mo, 435, 439; Ross v. Ashton, 73 Mo. App, 254, 257. It is also 
a gênerai raie that a trustée is the agent of his eestui que trust in aJI 
matters pertaining to the management and control of the trust prop- 
ertj, and that whatever knowledge or notice impairs the légal title of 
the former to the trust property will also impair the équitable title 
of the îatter. The only limitation upon this rule is that a beneflciary 
will not be affected by notice to the trustée, or by his acts, where 
the Iatter is merely the repository of the légal title, and bas had no 
previous connection therewith, and bas no active duties to perf orm 
with respect to the trust property. Fidelity Ins., T. & S. D, Oo. v. 
Shenandoab Val. R. Ca, 32 W. Va. 244, 259, 9 S. E. 180; Pierce v. 
Emery, 32 N. H. 484, 521; Miller v. Railroad Oo., 36 Vt 452, 483; 
Columbian Bank's Estate, 147 Pa. St. 435, 23 Atl. 625, 626, 628; Bisp. 
Eq. § 268; Jones, Corp. Bonds, § 299, But, if this were not the local, as 
well as the gênerai, law applicable to the question under considéra- 
tion, we should nevertheless be of the opinion that the trustée could 
not prevail in this proceeding in the teeth of a finding by the jury 
that be was a party to the alleged scheme to defraud, which was con- 
cocted by Loewen Bros., and that he dœs not corne intû court with 
clean hànds. This finding ougbt to bar the way to a recovery by the 
interpleader himself, or by any one who seeks to recover upon bis title. 
If either one of the beneficiaries under the deed of trust has an équi- 
table claim to the property in controversy which is unafPected by the 
fraud of the trustée, — as to which point we express no opinion, — ^they 
should prosecute it in their own nâme, and by that means avoid re- 
sponsibility for the alleged f raudulent condùct of the trustée- In con- 
clusion it may be said that some exceptions were taken during the 
trial to the admission bf évidence, which exceptions hâve not been 
overlooked. But, as the case is one in which wide latitude is ordi- 
narily allowed in the examination of witnesses and in the admission 
of proof of collatéral facts which hâve any tendency to develop the 
intent of the parties, we are not prepared to hold that any of the 
exceptions were well taken. The judgment below is accordingly af- 
firmed. 



MARANDB et al. v. THXAS & P, RT. CO. 

(Circuit Court of Appeals, Second Circuit. May 24, 1900.) 

No. 149. 

1. Cabbters— Bill OF Ladinq — Construction— Place op DeliVert, 

Défendant, nndertoob to transport plaJntiffs' cotton from a point ta 
Texas to tbe port of New Orléans, and deliyçr It there to a steamship Com- 
pany for transporta tioi} to Europe. By the terms of the bill of lading 
défendant was not to be liable for any loss by flre, nor In aùy other re- 
spect than as à warehouseman, while tbe cotton was awâlting further 
conveyance by stëamshlp carrier. The cotton was destroyed by fire whlle 
in defepdapt's cars at West Wego, the terminus of a branch of Its rall- 
way lljie^ on the west bank of the Mississippi opposite the clty of New 
Orléans, ' Where défendant had a Wharf, and where It usually dellvered 
cotton for export to the steamship carrier. Beld that, West Wego belng 
the point where the steamship companlea rlghtfully expected to recelve 
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cotton from Texas for transportation to Europe, défendant was not liable 
for thé value of the cotton, notwithstanding the exemption in the bill ol' 
ladlug, beeause of the déviation from the point of dellvery named In the 
bill. 

S. SAME—NEGLIGE^•CB— Evidence. 

Evidence that there were evil-disposed persons in the vicinity of the 
■ defendant's wharf, who might hâve set fire to the cotton, and that the 
défendant, by keeping a larger force of watchmen in attendance, might 
hâve more etHciently protected the property from rislc, does not establish 
a cause of action for a négligent loss of the cotton, in the absence of auy 
évidence tending to prove that the lire actually was the work of an incen- 
diary. 

8. Same. 

That one of defendant's locomotive engines was allowed to stand near 
the cotton is not évidence that the fire was negligently set thereby, where 
it is not shown that the locomotive emitted any sparks or dropped auy 
coals, and the fire occurred seven or eight hours after the locomotive had 
been taken away, and originated in a part of the cotton not stored in the 
vicinity of the locomotive. 

4. Same — Diligence in Extinguishinq Fibe. 

Where a fire broke out among cotton stored on defendant's wharf, and 
could hâve been extinguished before it spread to the cars contaiuing plain- 
tifïs' cotton, if defendant's watchman, in his excitement, had not failed 
to fully uncoil the hose before turning on the hydrant, such faets were not 
suflicient to show that défendant was négligent in not providing proper 
appliances and in exercising reasonable diligence for the extingulshment 
of the flre. 

5. Same. 

Evidence that West Wego waa not, in commercial and business under- 
standing, a part of the port of New Orléans during the year previous to 
the shlpment by plaintiffs, and before it was daimed to be such by défend- 
ant, was irrelevant 

In Error to the Circuit Court of tlie United States for the SoutkerD 
District of Isîew York. 

Treadwell Cleveland, for plaintiffs in error. 
Rush Taggart, for défendant in error. 

Before WALLACE and SHIPMAJST, Circuit Judges. 

WALLACE, Circuit Judge. The plaintiffs brought this action to 
recover the value of 65 baies of cotton, their property, which was de- 
stroyed by flre while in the cars of the défendant, a railway carrier, 
which, pursuant to the terms of a bill of lading, had undertaken to 
transport the cotton from Greenville, Tex., to the port of New Or' 
leans, and deliver it there to a steamship carrier for transportation 
to Havre. By the bill of lading the défendant was not to be liable for 
any loss by flre, nor in any other respect than as a warehouseman, 
while the property was awaiting further conveyance by steamship 
carrier. The cotton had arrived at West Wego, the terminus of a 
branch of the defendant's Une of railway on the west bank of the 
Mississippi river opposite the city of New Orléans, where the défend- 
ant had a wharf, and customarily delivered cotton for export to the 
steamship carrier, but had not been unladen, owing to the accumula- 
tion of cotton upon the wharf when the fire occurred. There were 
two covered sheds upon the wharf distant from one anotb^r about 100 
feet, each shed being about 250 ta 300 feet long and of about the 
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aame width, and thèse sheds and a considérable part of the inter- 
veniïig épace were fiUed with cotton in baies. ïhe fire occurred No- 
vember 12, 1894, about 6:30 p. m. It originated near the center of 
shed No. 2, and was discovered immediately, but spread so rapidly 
that ail efforts to extinguish it were unavailing; and not only the 
cotton upon the wharf, but also that in the cars in the vicinity of the 
wharf, was consumed. 

Upon the trial the plaintiffs sought to recover upon the theory that 
West Wego was not a part of the port of New Orléans, and, because 
of a déviation by the carrier in taking the cotton there, contended 
that the exemptions of liability contained in the bill of lading did 
not rëïieve the défendant. The plaintiffs also sought to recover upon 
the theory that their loss was caused by the négligence of the défend- 
ant; and offered évidence in support of two issues: (1) That the 
cotton was exposed to danger of fire from incendiaries, and from a 
locomotive which during the forenoon had been on the tracks of the 
wharf; and (2) that the fire conld hâve been extinguished before 
their cotton was burned if the défendant had provided proper ap- 
pliances and exercised reasonable diligence. The trial judge directed 
a verdict for the défendant, and refused to submit the question of the 
négligence of the défendant to the jury. Error is assigned of this 
ruling. 

We had occasion to consider the flrst ground of recovery in Reiss 
V. Eailway Co. (0. C. A.) 98 Fed. 533,— an action similar to this, 
and growing out of the same fire, — and, for the reasons stated in the 
opinion in that case, do not regard it as tenable. The supplementary 
évidence does not change the facts or distinguish them in any mate- 
rial particular from those in the Reiss Oase. 

As to the second ground of recovery, the case as to the first issue 
hardly merits discussion. That there were evil-disposed persons in 
the vicinity who might hâve set fire to the cotton, and that the de- 
fendant, by keeping a larger force of watchmen at its wharf, might 
hâve more efficiently protected its property from risk, are facts that 
may be assumed to be proved by the évidence. But thèse facts did 
not prove, or tend to prove, that the fire actually was the work of an 
incendiary, and there was not a scintilla of évidence to prove this. 
On the other hand, the place where it was shown the fire started 
raised a persuasive inf erence against the theory of an incendiary 
«rigin, because it started at the most unlikely and dangerous place 
for the opérations of an incendiary. There was not a particle of évi- 
dence to connect the locomotive with the fire. If the fire had started 
in the cotton which was stored in the vicinity of the locomotive, there 
would hâve been one fact of value; but it did not. It does not ap- 
pear that the locomotive emitted any sparks or dropped any coals; 
no fact was elicited to prove that the locomotive engendered risk be- 
yond its mère présence; and seven or eight hours had elapséd after 
the locomotive was taken àway. The case for the plaintiffs as to the 
négligent origin of the fire rested wholly upon conjecture and spécula- 
tion. The évidence upon the second issue, introduced for the purpôse 
of shovdng that the fire should hâve been extinguished earlier, merely 
tended to prove that it could, and probably would, hâve been extia- 
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guislied earlier if an employé of the défendant liad not, in a moment 
of excitement and péril, failed to exercise tlie good judgment of a 
deliberate occasion. The flre started, as bas been said, aear the 
center of the building, and close by one of the three or four gang- 
ways running across the building, left for access to the baies. There 
was a hydrant with hose attached close at hand, the hose being coiled 
about a post. The watchman who discovered the are immediately 
ran to the hydrant, turned on the water, uncoiled part of the hose, 
clambered up on top of the baies, carrying the end of the hose, and 
directed the hose upon the lire, but the water would not run from 
the nozzle. Supposing he had not opened the valve, he called to an- 
other watchman, who in the meantime had corne to his assistance, 
to open the valve; and the latter, flnding it had been opened, tried 
to aid the iirst watchman in straightening out the hose. Before this 
could be accomplished, and in the space of a few seconds, the flre 
had spread so rapidly that it was beyond control. The évidence in- 
dicates that the hose had become kinked while the watchman was 
carrying it to the place of the flre, and that the water in it made it 
so heavy and cumbrous that it could not be straightened out in the 
few seconds available, so as to permit the water to escape. This prob- 
ably would not hâve happened if the requisite length of hose to 
reach the fire had been unwound from the post and straightened out 
before the water was turned on. This, however, would hâve in- 
volved delay, and seconds were precious. There was a chance that 
what did happen would happen, but we do not think a jury would 
hâve been justifled in flnding that the watchman was in fault for not 
anticipating and providing against the contingency. He was laboring 
under the excitement of imminent péril, and did what any ordinarily 
prudent man trying to save his own property from destruction would 
hâve been likely to do under the same circumstances. The law does 
not exact the same measure of prudent judgment from those who 
hâve to act in the sudden emergency of a great péril as upon ordinary 
occasions. In Thurber v. Railroad Co., 60 N. Y. 336, the court de- 
clared it to be "the well-established rule that persons in sudden emer- 
gencies, and called to act under peculiar circumstances, are not held 
to the exercise of the same degree of caution as in other cases," and 
this statement of the law is quoted with approval in Railroad Co. v. 
McDonald, 152 U. S. 281, 14 Sup. Ct. 626, 38 L. Ed. 442. See, also, 
Wynn v. Railroad Co., 133 N. Y. 575, 30 N. E. 721; Bittner v. Rail- 
way Co., 153 N. Y. 76, 46 N. E. 1044; Stabenau v. Railroad Co., 155 
]Sr. Y. 511, 50 N. E. 277. 

Error is assigned of the exclusion by the trial judge of évidence 
oiîered by the plaintififs for the purpose of showing that in 1893 
West Wego was not, in commercial and business understanding, a 
part of the port of New Orléans. The issue upon this branch of the 
case related wholly to the situation after the érection of the wharves 
at West Wego, and it was not claimed by the défendant that as early 
as 1893 West Wego had been regarded as a part of the commercial 
port. The évidence ofEered would not hâve thrown any light upon the 
issue involved, and we think it was properly excluded. 

We flnd no error in the record, and the judgment is afûrmed, with 
costs. 
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MYEES V. BROWN et al. 

(Circuit CJourt of Appeals, Nlnth Circuit. May 7, 1900.) 

No. 569. 

1. Appeal and Ekror— Review of Issues of Fact, 

The question whettier the verdict of a Jury is against tlie weiglit of the 
évidence cannot be reviewed on writ of errer to tlie circuit court of ap- 
peals. 
a. Same— Admission of Btidbnce— Recohd. 

In an action for an aUeged infringement of a patent, error In refusing to 
admit in évidence the judgment roll in anotier case in wbicli ttie validity 
of the same patent was involved cannot be revievyed on appeal, where 
the judginent roll in question is not embodied In the bill of exceptions, nor 
anyvrhere set out in the record. 
8. Patents— Infringement— Evidence. 

Evidence of a patent Issued to one not a party to the suit, prior to the 
issuanee of the patents to plaintilï, was properly admitted for the purpose 
of sliowlng the prior state of the art. 

In Error to the Circuit Court of the United States for the Northern 
District pf California. 

W. H. Jordan and John L. Boonè, for plaintiff in error. 
John H. Miller, for défendants in error. 

Before GILBEET and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

EOSS, Circuit Judge. This was an action at law for the alleged 
infringement of two patents, — one a mechanical patent, reissue No. 
11,383, and the other a design patent, No. 22,911, — both issued to the 
plaintiff in error for a lamp stove. The validity of thèse patents was 
involved in the suit of Gaskill v. Myers, 26 C. C. A. 642, 81 Fed. 854, 
and there: pustained. In the présent action the sole défense interposed 
by the défendants was noninfringement, and based upon the daim 
that the stoves sold by them constituting the alleged infringement 
were of a différent make, style, pattern, and appearance from the stove 
of the défendants involved in the case of Gaskill v. Myers. By agree- 
ment of counsel, the issues respecting the mechanjcal patent were 
flrst tried by a jury, resulting in a verdict for the défendants, and im- 
mediately thereafter the issues in respect to the design patent were 
tried before the same jury, resulting in a similar verdict, It is urged 
on the part of the plaintiff in error that each verdict was against the 
weight of the évidence. The conclusive answer to this suggestion is 
that upon a writ of error the appellate court does not review contro- 
verted questions of fact. Insurance Co. v. Ward, 140 U. S. 91, 11 
Sup. et. 720, 35 L. Ed. 371; Wilson v. Everett, 139 U. S. 616, 11 Sup. 
et. 664, 35 L. Ed. 286. 

It is next urged on the part of the plaintiff in error that the court 
below erred in refusing to admit in évidence the judgment roll in the 
case of Gaskill v. Myers. It is a sufflcient answer to this point to say 
that that judgment roll is not embodied in the bill of exceptions nor 
does it appear anywhere in the record. 

The next alleged error is that the court below erred in admitting in 
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évidence a patent numbered 396,575, issued to one Ketchnm prior to 
the issuance of the patents of the plaintiff in error. The Ketchum pat- 
ent was not offered or allowed in évidence for the purpose of showing 
anticipation, for there was no such défense pleaded by the défendants. 
It was offered and properly admitted for the purpose of showing the 
prior State of the art. Myers v. Sternheim, 38 0. C. A. 345, 97 Fed. 
625. In support of this alleged error counsel say that "the judgment 
roll showed that in the former litigation that same patent had been 
passed upon by this higher court, and that said Ketchum patent had 
been exhausted of its influence upon the patent sued on by the décision 
of this court." We do not flnd the Ketchum patent in express terms 
referred to in the opinion of this court in either of the cases above 
cited. Whether it was embraced by any language used in the opinion 
of this court in either of those cases cannot be determined from the 
présent record. The other alleged errors do not merit spécial notice. 
The judgment is afftrmed. 



KANSAS CITÏ, P. & G. R. CO. T. SPELLMAN. 

(Circuit Court of Appeals, Fifth Circuit. May 29, 1900.) 

No. 917. 

1. Injurt to Employé— Supficienct op Evidence— Negt.igbîîce. 

Wtiere the évidence in an action for injury sustained by reason of the 
alleged négligence of défendant in using on its engine a defective pilot 
bar shows that the pilot bar of the engine was bent at the time of the 
accident, that it is very dangerous to attempt to malte a coupling with 
such a pilot bar, and that plaintifC was aeting within the scope of his regu- 
lar employaient, there is sutflclent to go to the jury on the question of 
défendants négligence. 

3, CONTRIBOTORY NEGLIGENCE— PATENT DePKCT. 

Where, in an action for injury sustained by reason of a defective pilot 
bar on defendant's engine, the défendant pleaded contributory négligence 
on plaintiff's part, and the évidence tended to show that the defect was 
not a patent one, a charge that to make plaintiff guilty of contributory 
négligence it must appear that the defect was so visible that a man 
could not overlook It, except by gross négligence, is not erroneous. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

Action by John Spellman against the Kansas City, Pittsburg & 
Grulf Kailroad Company for injuries sustained by plaintiff while in de- 
fendant's employ. From a judgment in favor of plaintiff, the de- 
fendant brings error. AfBnned. 

H. Glass, W. L. Estis, and J. J. King, for plaintiff in error. 
Dan T. Leary, for défendant in error. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. John Si>ellman, the défendant in 
error, brought his action in the state district court of Bowie county, 
Tex., against the Kansas City, Pittsburg & Q-ulf Railroad Company, 
the plaintiff in error, to recover damages for personal injuries re- 
ceived by him, and caused by the négligence, as he alleged, of the 
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railroad company. He alleged tàat on December T, 1897, he was en- 
gaged in the employment of the railroad company as a brakeman on 
one of its freight trains, and was injured in attempting to couple 
the pilot bar of the engine to a flat car on the track, in doing which 
his right foot and leg were caught between the pilot on the engine 
aûd the brake beam on the flat car, and so crushed as to necessitate 
amputation; that the end of the pilot bar with which he attempted 
to make the coupling was in a détective condition, being so bent 
that it would not enter the drawhead of the ilat car; that he had no 
knowledge of the defective condition of the pilot bar until just as 
he went to make the coupling, when it was too late to prevent the 
injury; that he had been on that train only an hour prior to the 
time he was hurt, and had not had occasion to use the pilot bar prior 
to the time when he received his injury; that the railroad company 
knew of the defect, or by proper inspection could and should hâve 
known of it; that the injury caueed him great pain and permanent 
disability to work in the calling, and to the extent that he had there- 
tofore done. He alleged his damages at 125,000. The railroad com- 
pany, by due proceedings, removed the cause from the state district 
court of Bowie county, Tex,, into the circuit court of the United 
States for the Eastern district of Texas. The défenses pleaded were — 
First, a gênerai déniai; and, second, contributory négligence. The 
trial resulted in a verdict in Spellman's f avor for the sum ol |4,012.50, 
on wbich judgment was duly entered. 
Of the errors assigned two require notice. Thèse are as follows: 

"(2) The court erred in overruliDg the motion made by défendant after the 
conclusion of the argument, and before the court had charged the jury 'that 
the court instruct the jury to flnd a verdict for the défendant' " 

"(10) The court erred in instructirig the jury as he did in his main charge 
upon the subject of patent defect, and over the objection and spécifications of 
the défendant, as follows: 'In other words, the rule Is, if the bar was defective, 
so patently defective that anybody could not hâve failed to see It, why the 
party using jt is charged with notice of its condition. Now, the employé, as 
I understand in regard to machinery, is not charged with any duty of inspec- 
tion. He is not charged with that duty. He is not charged with the duty 
to go and seè that the machinery is in proper condition in the flrst instance; 
but if the machinery is so openly and visibly defective that a man could not 
fail to observe it, why, then, if it was in that condition, it would debar tbe 
plaintiff f'rorn a recovery, but upon tbat point it must be so open, so patent, 
so visible, tiat a man could not overlook it except by gross négligence. That 
is what is meant by a patent defect.' " 

James Baker, a witness for the plaintiff, said that he was braking 
on the same train with Spellman at the time he was hurt, on Decem- 
ber 7, 1897; that he (the witness) knew positively that the end of the 
pilot bar on that engine was bent before it left Shreveport that morn- 
ing; that the end of the bar was bent two inches or more from a 
straight line from the heel to the point; that it is very dangerous 
to attempt to make a coupling with a pilot bar to a Janney coupler 
when the end of the pilot bar is bent; that it is very dangerous and 
unsafe, for the simple reason that the slot of the knuckle in the draw- 
bar is not over three inches wide, — that is, in the face of the slot, — 
and the end of the bar is two inches, which would leave a half inch 
play on each side, and, if the bar was bent, of course if it ever struck 
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the top or bottom it would throw it out. On recross-examination he 
said that in going around the train he found the necessity to use 
a small pin, and went to the pilot of the engine and got one; that 
while he was there he discovered that the pilot bar was bent; that 
the bend was not noticeable while the bar was lying down in its 
socket; that there is a slot there for the bar to lie in, and he had 
to raise the bar because the pin was run through that way, and rested 
in there; that he intended to tell Spellman about its being bent, but 
that he had so many other duties to attend to that he overlooked 
telling Spellman. 

Spellman, testifying on his own behalf, said that he was head 
brakeman on the train; that it was the duty of the head brakeman to 
do what work is required at the head end of the train, to throw 
switches to go into side tracks, and let the engine into side tracks, 
and make couplings on the engine; that this engine had a pilot bar; 
that pilot bars are very heavy, weighing from 130 to 165 pounds; 
that the head brakeman when he undertakes to go in a side track 
after cars controls the movement of the engine by his signais to the 
engineer; that when the train reached Mooringsport, where the in- 
jury occurred, it was to go on the side track and couple on two flat 
cars loaded with gravel; that they were heavy; that there he (Spell- 
man) got out and threw the switch while the train was moving slowly 
on towards the flat cars at the rate of about three miles an hour, and 
when it reached him, about 30 feet before it reached the flat car 
with which the coupling was to be made, he got on the engine, and 
when it was within 15 or 16 feet of the car that was to be coupled 
he began to pick up the pilot bar with which the coupling was to be 
made; that he was watching the distance between the car and the 
engine so as to be ready and hâve the bar up in time; that he did 
not look particularly at the end of the bar until he was very near 
the coupling, when there was no time or opportunity to do anything 
except to attempt to make the coupling with the bar in its détective 
condition and the train in its then présent movement ; that such coup- 
lings were difflcult to make, but that he had frequently made them, 
and did not doubt that if the pilot bar had been in proper condition 
he would hâve made it safely; that after he received his in jury, and 
the defective condition of the t3ar was known, the coupling was made 
with this same pilot bar by taking care to bring the train up "so 
easy that it would not break an eggshell." 

Witnesses ofl'ered by the défendant gave évidence tending to show 
that the bar was not bent when the train left Shreveport. Numerous 
witnesses were examined, cross-examined, and re-examined at great 
length, and their testimony, given in narrative form, covers nearly 
50 pages of the printed record. So much as we hâve recited is not 
quoted with literal accuracy, but is given substantially as we digest it 
from the testimony of the witnesses referred to, and we think is 
sufficient to show that the assignment of error numbered 2, given 
above, is not well taken. 

W. J. Miller, a witness for the défendant below, among other 
things, testifled, substantially, that as division master mechanic he 
had charge of the engine at that time from Mena to Port Arthur; that 
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it was the dutj of an engineer on thé arrivai of an engine at the ter- 
minal to inspect it from one end to the other, and after making the 
inspection to report any work necessary to be done, to make an entry 
thereof on a register or book kept in the roundhouse for that pur- 
pose, and when an engine is in the roundhouse it is customary for the 
roundhouse foreman also to insrpect it, and that the man who is as- 
signed to do the work on the engine also examines it; that after the 
work has been done the engineer who is to go out on the engine goes 
around and examines the parts that hare been repaired; that he looks 
over it in a gênerai way; that, if there is a diiïerent man that goes 
out on the engine from the one who came in on her, he always goes 
and looks at the book to eee what was reported; that he (the wit- 
ness) inspected the engine whenever he hàd an opportunity; that he 
saw the engine in question on the morning of December 7, 1897, walked 
around it, took a casual glance at everything, looked at the pilot, 
as he always does, and did not notice anything the matter with it 
whatever; that if the pilot bar had been cupped up or bent up he 
would certainly hâve noticed it. 

This évidence as to the duty and method of inspection of this par- 
ticular class of machinery, taken in connection with the closing para- 
graph recited from the testiraony of the witness Baker, sàfiSciently ex- 
plains and fully justifies that part of the charge of the trial judge 
to which the tenth assignment of error levels its criticism. The whole 
of the charge given by the judge is shown in the record, and, when 
the portion criticised is considered with référence to the charge as a 
whole, we are not able to see that even the last clause of that portion 
of the charge to which objection is made is justly subject to criticism. 
The charge of the court, to be instructive, must hâve relation to the 
pleadings and the proof, and, in the very nature of the case, takes color 
more or less from the character of the contention as pressed in oral 
argument by learned and experienced counsel in pressing the issue of 
eontributory négligence. Upon a careful considération of the whole 
record, of the very able brief submitted by the attorneys for the plain- 
tif? in error, and of the interesting oral argument preeented by the 
attomey who appeared before us at the hearing, we find no error in 
the action of thé circuit court for which the judgment should be re- 
versed, and it is therefore afiSrmed. 
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(Circuit Court of Appeals, IJilrd Circuit. May 25, 1900.) 

No. 2. 

VaI/IMtt Of City Ohdinance— Licbnsb Charges. 

Where défendant is eontesting tlie vàlidity of a city ordlnance reqnlrlng 
it to pay a license on its pôles and wires within the city, on tlie ground 
tliat tlie amount of tlie license is unreasonably bigli, an instruction that 
the jury must find for the plaintiff if they flnd the amount reasonable for 
the piirpose of coercing companles to place their wires underground, is 
properly refused; for ït àsserts a city 's right to impose license charges in 
exeess of ail the expenses incurred by reason of the pôles and wlres. 
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2. Evidence — Instructioks. 

The actual cost incurred by a telegraph company in making repairs on 
notice of defects, and the fact tiiat the wires of companies other than 
défendant are prineipally responsible for the additional expense to the 
City, are of little importance in determining the reasonabluness of license 
charges imposed on those companies; and it is error to refuse instruc- 
tions to this effect. 

3. EvinENCE— DriiECTiKG Verdict. 

Where défendant contests the validity of a city ordinance on the ground 
that the license charges imposed by it are unreasonably high, and the 
évidence of plaintiff shows large additional expansés incurred by the 
fire and police bureaus and other branches of the city government by 
reason of the présence of defendant's pôles and overhead wires in the 
city, and this évidence is not in any way answered by défendant, the 
court should direct a verdict for plaintiff. 

In Error to the Circuit Court of the United States for the Easteru 
District of Pennsylvania. 

E. Spencer Miller, for plaintiff in error. 
Silas W. Pettit, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges, 

ACHESON, Circuit Judge. This was an action brought by the city 
of Philadelphia against the Atlantic & Pacifie Telegraph Company 
to recover license charges payable under ordinances of the city en- 
acted January 6, 1881, and March 30, 1883, relating to the maintenance 
of pôles and wires in the streets of the city. The charges imposed by 
thèse ordinances are $1 per annum for each pôle, and $2.50 per annum 
for each mile of telegraph or téléphone wires strung overhead, and 
the charges are imposed upon ail corporations, firms, and individuals 
so using the streets. The underlying question hère was before this 
court in the case of City of Philadelphia v. W. U. Tel. Co., 32 C. 0. 
A. 253, 89 Fed. 454, 461, in which the opinion of the court was de- 
livered by Circuit Justice Shiras. It was recognized there as settled 
that a city may lawfully impose by ordinance such license charges, 
but subject to the limitation that whether the ordinance is reason- 
able in respect to the terms and amount of the charges can be judi- 
cially inquired into. It was, however, declared by the court that 
there is a presumption in favor of the validity of such city législative 
action, and that the évidence to justify a contrary holding must be 
clear and convincing. It was there further said that, in determining 
the question of the validity of such ordinances, a wide latitude should 
be allowed in the introduction of évidence going beyond the erpenses 
attending direct régulations and oversight; and it was specifically 
held that testimony to show increase in the force and apparatus of the 
fire department rendered necessary by the maintenance of such polea 
and wires is proper to be considered, as well as évidence that extra 
meetings of the councils were required for the purpose of regulating 
their érection and maintenance. This court there laid down, as gov- 
erning this class of cases, thèse principles, namely: 

"Not only is there a presumption in favor of the validity of the action of 
the législative body, but the facts upon which that action proceeds are so nu- 
merous, and so liable to fréquent changes, courts should act cautiously in deal- 
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Ing with such a case, and admit évidence of ail facts and clrcumstances that 
seem to beat even remotely upon the Issue. As was said by the suprême court 
of Pennsylvania in City of AUentown y. W. U. Tel. Co., 148 Pa. St. 119, 23 
Atl. 1070, tlie amount of the license charges rests with the eity councils in the 
first instance; and It is only when such discrétion has been manifestly abused 
that the courts are justifled in interfering." 

Upon the trial of the présent case the plaintiff put in évidence the 
ordinances in question, and the retums made by the défendant, show- 
ing the number of pôles and miles of overhead wire it had maintained 
in the streets of the eity during the years covered by the claim in suit, 
and rested. Undoubtedly the plaintiff thus made out a prima facie 
case, under the ruling of this court referred to, and aiso under the dé- 
cision of the suprême court of Pennsylvania in the cases of W. U. 
Tel. Co. V. City of Philadelphia, 12 Atl. 144; City of Allentown v. 
W. U. Tel. Ce, 148 Pa. St. 117, 23 Atl. 1070; Chester aty v. Same, 
154 Pa. St. 464, 25 Atl. 1134; City of Philadelphia v. AmeJ-ican Union 
Tel. Ce, 167 Pa. St. 406, 31 Atl. 628. The flrst and last of thèse 
State cases involved charges the same in kind and in amount as hère, 
and the charges were sustained. To show that the license charges 
in question wére unrêasonable, and the ordinances therefore void, the 
défendant, in answer to the plaintiff's prima facie case, introduced 
évidence tending to show that the supervision of pôles and wires by the 
eity was exercised through its electrical bureau only, and that, meas- 
ured by the expenditures of that bureau of the eity government, the 
license charges were excessive and ùnjust. In rebuttal the plaintiff 
introduced évidence showing that, because of the présence of pôles 
and overhead wires in the streets, and to protect the public from 
périls incident thereto, the policemen were required to render, and 
did render, to a considérable extent, additional sei'vices, and thereby 
increased expense was incurred by the police bureau; that the work 
of extinguishing Ares was seriously hindered by the suspended wires, 
and extra calls for flre engines thereby necessitated, thus imposing 
upon the flre bureau additional expéhse; and that the eity incurred 
expense by reason of necessary législation by eity councils in regu- 
lating and otherwise governing electric wires overhead in the streets 
of the eity. To ail this the défendant offered no counter proofs what- 
ever, and' the plaintiff's rebuttal évidence was not contradicted or im- 
peached in any particular. 

The jury, under the charge of the court, rendered a verdict, upon 
which judgment afterwards was entered, for |3,375.35, which is about 
one-half of the daim in suit. No complaint is hère made in respect 
to the gênerai charge of the court, but the eity, the plaintiiî in error, 
complains of the refusai of the court to afflrm certain of its points or 
prayers for instruction, and of the answers made by the court thereto. 
The assignments of error are: 

"(1) In refusing plaintifC's flrst point for charge, which was as follows: 'Tho 
Jury must flnd for the plaintiiî.' 

"(2) The learned judge erred in refusing plalntiffs second point for charge, 
which was as follows: 'If the jury flnd that the ordinance In question in this 
case may be considered reasonably as having been passed with a vlew to 
coercing the companies to place their wires underground, rather than main- 
tain them overhead. In the streets of the clty, then the jury must flnd for the 
plaintife in this case for the fuU amount of Its clalms, even if the aggregate 
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of the charges Imposed is greater than ail tlie expenses incurred by the municl- 
pality because of the présence of the pôles and wires.' 

"(3) The learned judge erred in refuslng plaintiff's fourth point for charge, 
which was as foUows: 'The jury must find for plaintlff! for the full amouut 
of its elaim.' 

"(4) The learned judge erred in refusing plaintiff's sixth point for charge, 
and in answering the same as foUows: Point. 'If the jury believe the testi- 
mony offered on behalf of the city to the effect that the police bureau, the 
fire bureau, and other branches of the city government in addition to the 
eleetrical bureau, incur expense as a natural conséquence of the présence of 
the pôles and eleetrical wires overhead in the streets of the city, they must find 
for the plaintifC in the full amount of its claim. There has heen no évidence 
upon which the jury eould find that the increased expenditures by the city for 
those branches of the government, on account of the extra expense due for 
the présence of pôles and wires, is not sufficient to justify the amounts of the 
charges.' Answer. 'I refuse the sixth point because it asks the court to dé- 
cide on the effect of the évidence. It is for the jury, and not for the court, to 
détermine whether the license charge is unreasonable, under ail the évidence.' 

"(5) The learned judge erred in refusing plaintiff's seventh point for charge, 
and In answering the same, as follows: Point. 'It is of little importance in 
this case that the wires of other companies than the Western Union Tele- 
graph Companies are generally at fault for the defects occurring among over- 
head wires, even if the jury find that this is the case, and that the wires of 
the Atlantic & Pacific Company hâve not been the origin of any trouble. The 
city of Phlladelphia is justified in imposing a gênerai charge npon ail companies 
maintaining .pôles and overhead wires, to repay the aggregate charges which 
the city may be at because of the gênerai expenses imposed upon it by the 
présence of ail such pôles and wires.' Answer. 'I refuse the seventh point 
as a whole. The scope of the instruction aslsed is too broad, especially in the 
second sentence.' 

"(6) The court erred in not affirming and in answering as follows plaintiff's 
eight point for charge: Point. 'The cost to the Western Union Telegraph 
Company of such works as the company may be in the habit of doing. upon 
its pôles and wires throughout the district in which Philadelphia is situated, 
or throughout the city of Philadelphia, has little bearing upon tbe question of 
the proper amount of license charges to be imposed by the city. If the jury 
find that the city authorities do provide for the patrolling of the street. the 
proper charges therefor cannot be gauged by the cost to the company of repair- 
Ing its wires on notice of defects having occurred.' Answer. 'I answer that 
as follows: The cost of inspection, whether by the company or by the city, 
is one item to be considered by the jury, and the jury must décide what 
weight should be given to the évidence upon this subject.' " 

Before taking up the flrst, third, and fourth assignments, which go 
to the root of the case, we will briefly consider the other assignments. 
We are not prepared to say that the court erred in refusing the 
plaintiff's second point. That proposition, it will be perceived, does 
not touch the right of the city, by direct législation, to compel ail 
private persons and corporations to place their wires underground, 
but asserts the right of the city to impose license charges in excess 
of ail the expenses incurred by the municipality because of the prés- 
ence of pôles and overhead wires in the streets, although they are 
lawfully there. We are not convinced that the décisions cited in sup- 
port of this assignment are applicable hère. At any rate, in dis- 
posing of this case it is our purpose to follow and keep within the 
principles laid down by this court in the case of City of Philadelphia 
V. W. U. Tel. Co., supra. The plaintiff's seventh and eighth points, 
,we think, are within those principles, and should hâve been afflrmed. 
iThe license charges must be uniform as to ail such users of the streets, 
and flxed with référence to the gênerai aggregate amount of expenses 
102 F.— 17 
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to the city resulting from the ptesçiice of ail the pôles and overhead 
wires; and we are not able to see that the charges by the city for 
patrolling the streets are to be meaeured by the cost to the défendant 
of repairing ils wires on notice of defects having occurred. 

The flrst, third, and fourth assignments may be considered together. 
The plaintiff's sixth point, as we hâve seen, requested an instruction 
to the eflect that if the jury believed the évidence introduced by the 
plaintiflf that the police bureau and flre bureau, and other branches 
of the city government besides the electrical bureau, incurred ex- 
penses as a natural conséquence of the présence of pôles and electrical 
overhead wires in the streets of the city, the verdict should be for the 
plaintiff for the full amount of the daim ; the point adding, as ground 
for such instruction, that there was no évidence in the case upon 
which the jury could find that the increased expenditures by the 
city for those branches of the government on account of the extra ex- 
pense due to the présence of pôles and wires is not sufficient to jus- 
tify the amounts of the charges, There was abundant évidence to 
warrant the présentation of this point, and we think it should hâve 
been afflrmed. The defendant's case rested wholly upon its alleged 
showing that, measured by the services and expensea of the elec- 
trical bureau only, the license charges were excessive. The évidence as 
to the services rendered and the expenses incurred by other branches 
of the city government because of the présence of the pôles and sus- 
pended wires came, indeed, from the plaintiff in rebuttal. It was, 
however, uncontradicted, and therefore the jury was not at liberty 
to disregard it. The burden of proof hère was upon the défendant 
from flist to last. It must be borne in mind that a strong presump- 
tion exists in favor of the validity of thèse ordinances. To quote the 
languagé of Judge Shiras in speaking for this court in the former case: 

"The amount of the license charges resta wlth the city councils in the flrst 
Instance, and It Is only where such discrétion has been manlfestly abused that 
the courts are justified In Interfering." 

Having regard to the entire évidence, it cannot, we think, be afflrmed 
that in the passage of the ordinance in question there was manifest 
abuse of législative discrétion by the city councils. The évidence 
hère did not warrant such a flnding by the jury. Thèse views, of 
course, require us to say, not only that the court should hâve afflrmed 
the plaintiff's sixth point, but also the plaintiff's first and fourth 
pointa 

It is no small satisfaction to us that our conclusion is in harmony 
with the views of the suprême court of Pennsylvania as expressed 
in the cases above cited. Although the décisions there may not be con- 
clusive upon us, yet agreement between the fédéral and state courts 
upon such a question as that involved hère is most désirable. Burgess 
V Seligman, 107 U. S. 20, 34, 2 Sup. Ct. 10, 27 L. Ed. 359; O'Brien 
V. Wheelock, 37 C. C. A. 309, 95 Ped. 883. The judgment of the cir- 
cuit court is reversed, and the case is remanded to that court, with 
directions to awaxd a new trial. 
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PORT BLAKBLT MILL CO. v. SHARKEY. 

(Circuit Court of Appeals, Ninth Circuit. May 7, 1900.) 

No. 563. 

CAuniERS— Transportation op Freight— Contract — Breach— Mkasure op 
Dajiages^Pkofits. 

At tlie time of an agreement to transport certain liorses to Alaslia, and 
to dellver tliem not later than a day named, défendant was informed tliat 
the purpose in sliipping ttie horses was to use them in freigîiting goods 
over tlie Otiilcoot Pass; that tliere was a great demand at tliat point for 
horses of tlie kind to be shipped, and that plaintifC could malie from $430 
to $500 per day from snch use of ttiem. Plaintiff had not, however, 
entered into any contracta for f reighting witli said horses, but was de- 
pending upon the condition of business for securing such contracts when 
the horses were delivered. The horses were not dellvered until 27 days 
after the time agrced to, and there was évidence that during the interval 
between the time when sald horses were to arrive under the contract 
and the date of their arrivai a two-horse team could eam from $ôO to $75 
a day in freighting, and that single horses could hâve been rented for that 
purpose at $20 a day. Held, that in estimating plaintifC' s damages the 
jury might consider what might hâve been earned by the horses during 
the time of the delay. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 
See 92 Fed. 425. . 

The défendant in errer brought an action against the plaintiff in error, the 
Port Blalîely Mill Company, as the owner of the bark Prussla, to recover 
damages caused by delay in the delivery of horses shipped on said bark from 
Seattle, Wash., to Dyea, Alaska. The complaint alleged, and the évidence 
tended to show: That on February 17, 1898, the défendant in error made a 
verbal contract with the plaintiff In error, in which the latter agreed to ship 
for him on the bark Prussia 25 head of horses, and that said bark would sail 
from Seattle not later than February 19, 1898, and arrive at Dyea not later 
than seven days thereafter; and that, relying on said contract, he loaded the 
horses on said bark for shipment, but that the Prussia did not sail from Seattle 
until February aith, and did not arrive at Dyea until March 18, 1898. That 
the purpose of shipping said horses to Dyea was to use the same in freighting 
goods over the Chilcoot Pass for hire, and that the plaintiff in error was in- 
formed of such purpose at the time of making the contract, and was informed 
that there was a great demand for horses such as those which were shipped 
for that purpose. There was testimony that the plaintiff in error was told 
by défendant in error that he could make from $450 to $500 per day out of the 
horses, and that the plaintiff in error made a positive agreement to deliver 
said horses at Dyea in seven days after February 19, 1898. There was évi- 
dence that from February 26. 1898, there was a large amount of freight to be 
transported across Chilcoot Pass, and horses were in great demand, and that 
said condition of affairs existed up to and subséquent to the arrivai of the 
Prussia at Dyea; that one of the horses shipped died on the voyage, without 
any fault on the part of the plaintiff in error, and that the remainder of the 
horses would bave been worth the sum of $3,200 if they had arrived at the 
time agreed upon in said contract. It was admitted that the défendant in 
error had not entered Into any contracts for freighting with the said horses, 
and had not contracted for any employment therefor, but was depending upon 
the condition of business at Dyea for securing such contracts and employ- 
ment. There was testimony that during the interval between the time when 
said horses were to arrive under the contract and the date of their arrivai 
a two-horse team could earn from $50 to $75 a day in freighting, and that 
single horses could bave been rented for freighting at $20 a day. Upon the 
trial the court instructed the jury that In estirnating the damages sustained 
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by the défendant in error tbrough the delay in shlpping ttie horses they 
migtit take into account wbat might hâve been earned by the horses at Dyea 
during the time of the delay. The jury reliirned a verdict assessing the dam- 
ages at $6,670. 

Preston, Carr & Gilman, Gorham & Gorham, and John K. Brown, 
for the plaintiff in error. 
Fred H. Peterson, for the défendant in error. 

Before GIIJBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, àfter stating the case as above, deliv- 
ered the opinion of the court. 

The question presented in this case is: What is the measure of 
damages for breach of contract by a carrier whereby the delivery of 
goods at the place designated in the contract of affreightment is de- 
layed in a case in which profits would hâve been earned but for the 
delay, and where the carrier had notice at the time of making the con- 
tract of the necessity for prompt delivery and of the prospective 
profits? May such profits be taken into considération in estimating 
the damages? The gênerai rule is thus stated: 

"No reeovery can be had for loss of profits in contracts of sale made or 
contemplated by the shipper, imless the facts and circumstances of such sale 
are communieated to the carrier upon shipment." 

5 Am. & Ëng. Eue. Law (2d Ed.) 396; Pacific Exp. Co. v. Darnell 
Bros., 62 Tex. 639; Railway Co. v. Gilbert (Tex. Civ. App.) 23 S. W. 
820; Brown v. Hadley (Kan. Sup.) 23 Pac. 492; Brownell v. Chapman, 
84'Iowa, 504, 51 N. W. 249; Raiiroad Co. v. Eagsdale, 46 Miss. 458; 
Manufacturing Co. v. Pinch (îklich.) 51 N. W. 930; Nev? Market Co. v. 
Embry (Ky.) 48 8. W. 980; Grindle v. Express Co., 67 Me. 317; Illinois 
Cent. R. Co. v. Cobb, Christy & Co., 64 111. 128. 

The reason of the rule is that the contract of affreightment is pre- 
sumed to hâve been made in view of the results which, to the knowl- 
edge of both parties thereto, would naturally follow its breach. While 
there is respectable authority for holding that profits are never in 
any case recoverable, since it may never certainly be known that profits 
might hâve been earned^ the weight of authority, both English and 
American, sustains the rule that the party injured is entitled to re- 
cover ail his damages, including gains that he might hâve earned as 
well as losses that he sustained, provided that they are certain, and 
that they aïe such as might naturally hâve been expected to follow 
the breach. 

In Hadley v. Baxendale, 26 Eng. Law & Eq. 398, in an action 
against a common carrier for négligent delay in delivery, Alderson, 
B., said: 

"Where two parties hâve made a contract, which one of them bas broken, 
the damages which the other party ought to receive In respect of such breach 
of contract should be such as may fairly and reascmably be considered elther 
arising naturally, — I. e. accordlng to the natural course of things from such 
breach of the contract itself,— or such as may reasonably be supposed to hâve 
been in the contemplation of both parties at the time they made the con- 
tract as the probable resuit of the breach of It." 
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In Simpson v. Railroad Co., 1 Q. B. Div. 274, Cockburn, C. J., said: 

"The principle is now settled that, whenever elther the object of the sender 
Is specially brought to tJie notice of the carrier, or circumstances are known 
to the carrier from which the object ought in reason to be inferred, so that 
the object may be talien to bave been within the contemplation of t)oth par- 
ties, damages may be recovered for the natural conséquences of the failure 
of that object." 

In that case the plaintiff was allowed damages for loss of time and 
loss of profit on the ground that "loss of profit was a natural and prob- 
able resuit of the failure" of his purpose. 

The plaintiff in error relies upon certain décisions, which, it is con- 
tended, sustain a contrary doctrine ; such as Howard v. Manufacturing 
Co., 139 U. S. 199, 11 Sup. Ct. 500, 35 L. Ed. 147; Eailroad Co. v. 
Haie, 83 111. 360; Allis v. McLean, 48 Mich. 428, 12 N. W. 640; Ma- 
chine Co. T. Bryson, 44 lowa, 159; Harvey v. Itailroad Co., 124 Mass. 
421; The Golden Rule (C. C.) 9 Fed. 334. 

In Howard v. Manufacturing Co. it is true that the court said that 
the grounds upon which the rule of excluding profits in estimating 
damages in certain cases rests "are (1) that in the greater number of 
cases such expected profits are too dépendent upon numerous, uncer- 
tain, and changing contingencies to constitute a definite and trust- 
worthy measure of actual damages; (2) because such loss of profits 
is ordinarily remote, and not, as a matter of course, the direct and 
immédiate resuit of the nonfulfillment of the contract." The case 
was one which involved the question whether damages were recover- 
able for loss of anticipated profits to the défendant from the plain- 
tiff's failure to construct a flouring mill at a date specifled in the 
contract. From the record it would appear that time was not made of 
the essence of the contract, and, as the court said, there were no "spé- 
cial circumstances attending the transaction from which an under- 
standing between the parties could be inferred that the plaintiff was 
to make good any loss of profits incurred by a delay in furnishing and 
putting up such machinery according to the terms of the contract." 
It was upon that ground that damages on the basis of profits that 
might hâve been earned were denied. But the court in that case pro- 
ceeded, after the language above quoted, to express the gênerai doc- 
trine, which is applicable to the présent case: 

"But it is equally well settled that the profits which would hâve been real- 
îzed had the contract been performed, and which hâve been prevented by ita 
breach, are included in the damages to be recovered in every case where such 
profits are not open to the objection of uncertainty or of remoteness; or 
where, from the express or implied terms of the contract itself, or the spé- 
cial circumstances under which it was made, it may be reasonably presumed 
that they were within the intent and mutual understandlng of both parties at 
the time it was entered into." 

In Eailroad Co. v. Haie it was not averred or proved that the carrier 
had notice of the intended use of the property. The remarks of the 
court as to the uncertainty of the expected profits in that case were 
directed to a subject that was not necessarily involved. In Allis v. 
McLean it was held that profits which might hâve been earned by 
the use of a sawmill if the machinery therefor had been fumished 
within the time specifled in the contract could not be considered in 
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estimating damages, for the reason, as stated bj Judge Cooley, "that 
they are commonly uncertain and spéculative, and dépend upon so 
many contingencies that their loss cannot be traced with reasonable 
certainty to the breach of çontract." The learned judge, however, pro- 
ceeded to say: 

"But in some cases profits are the best possible measure of damage, for tlie 
very reason that the loss is indlsputable, and the amount can be estimated 
with almost absolate certainty." 

A later décision by the same court may be regarded as favoring a 
more libéral doctrine. Manufacturing Co. v. Pinch, 51 N. W. 930. In 
that case it was held that in a suit to recover for machinery and re- 
pairs furnished for defendant's flouring mill he was entitled to show, 
in réduction of plaintiff's daim, the value of the use of the mill while 
it waa compelled to lie idle by the failure of plaintiff to complète the 
çontract to repair within the tirae specifled. The court quoted from 
Sedg. Dam. (8th Ed.) par. 174: 

"As a gênerai rule, the expected profits of a business cannot be proved, 
and therefore cannot be recovered. They mlght hâve been made and they 
might not. Ôence, in sueh cases, the measure of damages is not the ex- 
pected profits, but the value of the use of the property or business." 

And quoted further from the same authority (paragraph 186): 

"Rent 18 given, not as a spécifie damage, but as a fair average measure ot 
compensation." 

So the ruling in Machine Co. v, Bryson, in which it was held that one 
who had made a çontract with a sewing-machine company to rent 
a room, procure a team, and other necessary means for selling their 
machines, and dévote his time thereto, could not recover for a breach 
of the çontract the profits that he might hâve earned had the same 
been carried out, is modiiied by a later décision of the suprême court 
of lowa in Brownell v. Chapman, 51 N. W. 249, in which it was held 
that in a claim for damages caused by failure to deliver boilers for 
a pleasure boat at a summer resort at the time agreed the measure of 
damages for the breach was the rental value of the boat, and not the 
interest on the capital invested therein for the time the défendant was 
deprived of its use; and that the objection that the rental value of 
the boat could not be taken as a measure of damages, because the boat 
had never been rented, and therefore had no established rental value, 
was untenable; and that the owner was entitled to damages for lossea 
he sustained by enforced idleness of persons employed by him to in- 
sert the boilers. The opinion cites with approval the rule in Brown 
V. Foster, 51 Pa. St. 165, in which the trial court had said "that the 
measure in such a case is the ordinary hire of such a boat for the time 
in question for the time plaintiff was in default." The case of The 
Golden Kule was one in which damages were sought for the failure 
of the carrier to deliver 140 wheelbarrows at a place where the libel- 
ant had a çontract to repair a levée, and had 125 men in waiting. The 
court said: 

"A statement of libelant's claim seems to décide it agalnst hlm, partlcularly 
as there is no showlng whatever that the defendant's boat was in any wise 
advlsed of the drcumstances rendering the delivery of the wheelbarrows a 
matter of urgency. Thèse damages claimed are eonsequential." 
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It will be seen that the décision was placed upon the ground tliat 
tlie carrier had no knowledge of the facts that would hâve charged it 
vvith notice of the damage to ensue from a breach of the contract. 

In Harvey v. Eailroad Co. it was held in an action against a carrier 
for failure to carry that the measure of damages is the market value 
of the goods at the place where the carrier agreed to receive them, 
less the freight. In that case the owner informed the carrier at the 
time of making the contract that he did so because he wished to make 
contracts with third persons for the sale of goods to them. He sub- 
sequently made such contracts. It was held, in estimating the dam- 
ages, that he was not entitled to the profits which he would hâve 
made; that the damages for which a carrier is liable from failure to 
perform his contract "are those which resuit from the ordinary and 
natural conséquences contemplated at the time of making the con- 
tract"; and that the mère knowledge on the part of the carrier that 
the plaintiff intended to make contracts for the sale of the ties cannot 
impose a liability for loss of profits on such contracts. The court 
said: "Whether there would be a loss of profits, it was, of course, 
then impossible to détermine, and probable profits would be incapable 
of estimation." In thèse words of the opinion may be found the 
features which distinguish that case from the case at bar. In that 
case there was no notice to the carrier of the amount of anticipated 
profits, or of the fact that profits were expected to be made. In the 
présent case distinct notice was brought home to the carrier of the 
nature of the employment which the défendant intended to enter into, 
and the amount of the earnings which he could make with his horses 
in that employment. 

It is said that the profits to be eamed by the use of the horses in 
freighting over a mountain pass in the Arctic région, where they 
would bave been subject to injury and death from exposure and from 
the dangerous nature of their work, where ail the horses might hâve 
been lost in a single day, are too uncertain and spéculative to hâve 
entered into the contemplation of the parties when making the con- 
tract. To this it may be said that the record is silent as to the hazards 
of using horses in the work for which thèse were intended. The 
only information we hâve is that the horses could hâve been used 
during the period of delay for the purpose of carrying freight, and that 
the value of their use would hâve been as stated in the évidence. As 
so stated, the profits which might hâve been realized are not more spéc- 
ulative or uncertain than those which hâve generally been allowed 
in the estimate of damages in the cases above cited. In Simpson v. 
Eailroad Co., Cockburn, G. J., said : 

"As to the supposed impossibility of ascertainlng the damages, I think there 
is no such impossibility. To some extent, no doubt, they must be matter of 
spéculation, but that is no reason for not awarding any damages at ail." 

The lowest estimate of the profit of the horses was $20 per day fop 
each horse. The jury, by their verdict, allowed profits at $11.60 per 
day. We find no error in the ruling of the court. The judgment is 
afïïrmed. 
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MEXICAN CENT. RT. 00., Limited, v. MUEEAY. 

(Circuit Court of Appeals, Fiftli Circuit May 8, 1900.) 

No. 892. 

1. Tbial— Instructions to Jury— Dihectikg Verdict. 

Where the court is in doubt as to whether a gênerai charge to the 
jury to return a verdict for défendant upon tlie évidence should be given, 
tlie doubt sliould be resolved in favor of tlie submission of the case to 
the jury. 

3. Master and Servant — Injuky to Employé— Assomption of Risk — Depbct- 

IVE ApPLIANCES— DiRKCTING VERDICT. 

While plaintiff vras assisting in raising the span of a bridge, by hang- 
Ing loops of tracii steel around the corner of the span, passing tlmber 
through the loops, and then elevating same by means of jacltscrews, one 
of the loops brolce, thereby causing a timber to fall against plaintiff, and 
throwing him from the cribbing, on which he was woricing a jaclsscrew, 
on to the ground below, and injuring him. Plaintiff knew the kind of 
material the loops were made of, and that tbey might break If too much 
strain was put upon them, and saw two of them break before the one by 
which he was injured, but the latter was defective, and this was not 
known to plaintiff. Held, that slnce in continulng to work after two of 
the loops broke, and when tbe third loop was strained, and he feared 
that would also break, plaintiff did not assume the risk incident to the 
use of the defective loop, the court properly refused to direct a verdict 
for défendant. 
& Same— Proximatb Cause — Act of Feixow Servant — Instructions to Jury. 

Thé évidence tended to show that when the loop in question broke the 
timber that struck plaintiff was pushed against him by the foreman in 
an attempt to save himself. Held that, the breaking of the loop being 
the proximate cause of the injury to plaintiff, the court properly refused 
to instruct the jury that, if they believed that the timber would hâve 
fallen without injury to plaintiff if It had not been pushed by the fore- 
man; then the injury to plaintiff was caused by the act of a fellow serv- 
ant, for which he could not recover of the employer. 
4 Same— Instructions to Jury. 

An instruction tiat unless plaintiff received his injuries from the nat- 
ural and probable resuit of raising the end of the bridge, and by the 
means employed in raising same, he could not recover, was properly re- 
fused, since it eliminated the Issue as to whether tlie appîlances fur- 
nished by the employer were suitable, proper, and reasonably safe, and 
was calculated to mislead the jury. 
0. Same. 

One of the issues in the case being whether the loop furnished by de- 
fendant was suitable and reasonably safe, the court properly refused to 
instruct the jury that plaintiff could not recover if he knew, or by the 
exercise of ordinary care might hâve known, that the work undertaken 
was dangerous. 

In Error to the Circuit Court of tlie United States for the Western 

District of Texas. 

This is an action brought to recover damages for persona] injuries claimed 
to hâve been received by plaintiff below while he, as an employé of the rail- 
way Company, with others, was engaged in raising the fallen end of a bridge. 
At the time of the accident one of the railway eompany's bridges was in 
course of repair. It seems that a flood had undermined an abutment on 
the bank of a stream, so that the abutment toppled out into the water, let- 
ting fall one end of one of the bridge spans. To return the span to its former 
position was the work in hand at the time Murray fell and was hurt. In 
ordev to elevate the span, a platform or cribwork was laid beneath tlie 
fallen end, the span was then slowly raised by means of large jackscrews 
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placed upon the platform, and the platform or "cribbing" Itself was carried 
up with the span, as the work of elevating the same progressed. Murray 
fell, or, rather, was knocked, from the platform when the work had pro- 
ceeded untU the platform was about eight feet high. It being impracticable, 
in the opinion of those in charge of the work, to place the jackscrews im- 
mediately beneath the fallen end of the span, loops, made from track steel, 
were hung around or under each foot or corner of the fallen end of the span. 
Through the two loops pine timbers were passed vmtil the loops were about 
the middle of the timbers. Then under each of the four ends of the timbers 
was set a jackscrew, screwed down as low as possible. As the jackscre\\s, 
thus standing upon the cribbing and beneath the timbers, were screwed up 
or extended by means of iron levers worked by gangs of four men to each 
screw, the bridge was raised. Llke a weight or bucket is borne suspended 
from the middle of a pôle, the end of the bridge span, suspended from the 
middle of the timbers by means of steel loops, was slowly raised to Us 
former position by aid of the Jackscrews. ïhe cause of the accident was the 
breaking of one of the steel loops, generally called a "stlrrup." Murray, 
who was working with one of the gangs on a lever at the time the loop 
broke, thought that either Poreman Eobinson pushed the pine timber upon 
him, or that it naturally fell against him, when the loop broke and released 
it, and that he was thereby knocked from the platform. Defcndant's wit- 
nesses claimed that Murray was straining at the lever at the time the loop 
broke, and that he therefore lost his balance and fell, as soon as the weight 
was taken off the jackscrew by the breaking of the loop. Whichever theory 
is correct, however, is unimportant; for it is certain that the breaking of 
the loop was the efficient cause of the accident. The bridge did not fall 
when the loop broke, as précautions had been taken to render this impossi- 
ble, and nothing else happened that might not hâve been anticipated by one 
of ordinary intelligence. 

The main issue in the case was, conceding the négligence of the railway 
Company in furnishing a defective loop, did the plaintifî assume the risk of 
Injuries from that source, and was the plaintiff guilty of such eontribirtoTy 
négligence as would prevent a recovery? This was one of the défenses 
pleaded by défendant in its answer. 

The plaintiff, Murray, testified: That he was engaged in raising one of 
defendant's iron bridges at the time he was hurt. That one of the abut- 
ments had been undermined by water. That said abutment fell halfway 
down, so as to leave it slanting at an angle of 45 deg., and the north span 
dropped down said inclining abutment so that the end of said span came 8 
or 9 feet below the level of the track. That by means of a steel rail bent 
or made into loops, and placed one loop over each corner of the fallen end 
of said bridge, he and his co-Iaborers were attempting to elevate said bridge 
to its original position. That through each loop was slipped a pine beam 
8 or 12 feet in length, and 12x12 inches thick. That said loops rested on the 
middle of said beams, and that under and near each end of said beams large 
jackscrews were placed. "I was helping to turn one of the jackscrews, and 
thereby assisting in raising the end of the bridge. As we would turn the 
jackscrews, the bridge would eome slowly up. I helped put some of the stir- 
rups on the foot of the bridge myself. I think there was about three broke. 
When one would break, they would go and get another, and put it on. and 
go ahead. I saw what kind of materials the stirrups (loops) were made of 
when they brought them there. I remember distinctiy of two of thèse same 
kind of irons breaking before the one broke that injured me. I had been 
working there, and I had seen two or three of thèse stirrups broken before. 
I knew that they had been broken. I knew that they would break if too 
mueh weight were put upon them, and at the time I was turning the ratchet, 
or turning the jack, — that was just before the one broke that injured me,— 
I found it turning very hard, and I apprehended that the stirrup might 
break. I knew if it came much heavier it would be liable to break. I and 
Larry Fisher called Mr. Robinson's attention to it; said it was getting hard 
to pull and hard to turn. We both spoke about its getting very heavy to 
ralse. We went ahead, and It was only a few turns— I don't remember just 
how long, but a very little while— until it broke. When the iron stlrrup 
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broke, that took ail the weight off the jackscrews, except the welght of the 
Iron and the beam. When I fell I did not hâve hold of thls lever at ail. 
I was trying to keep the timber off of me, — this beam. When I fell it came 
against me. I put both hands against the tlmbers, and trled to shove it off 
of me, and It shoved me right off down below. It was supposed that Mr. 
Robinson was pushing against the opposite side of the timber to keep it off 
of himself. I heard him say so. When the iron broke, the end of the tim- 
ber where the jack was working sprung up, and the timber was misplaced, 
and that end where we were vi'orking shoved me off of the platform, down 
about eight feet, down In the bed of the ereek." "As to my famlliarity with 
the work, as far as I went I knew how we had done the work. I saw them 
put this beam tbrough the stirrup. I noticed when the weight of the bridge 
was on the beam it would spring about one-half of an Inch down. I knew 
it would come back to its natural shape when the weight was suddenly re- 
moved. I knew it would spring up straight again. It (the beam) could 
hâve fell, or it could hâve been taken off easily. It conld hâve been shaken 
off, and It could hâve been pushed off, by any one standing by, for there was 
nothing holding it. There was nothing holding it No; it was just lying on 
top there. There was a block on top of the jaek about four inches square 
that went against the beam, — an îron block. It was working on top of the 
jaek, and was not fastened to the beam that It went under. There was gen- 
erally a block put in between the beam and the Iron block. I don't know 
about that for sure, but think there was. The bloeks were différent thick- 
nesses, aecording to the height of the beam when we put the jackscrew in. 
It was sometimes thicker than at others. I think the height of the jaek 
would be about four feet when fully extended. The base of the .iack, I sup- 
pose, was about fourteen inches In diameter. The jaek was not screwed 
down to the platform. It was always loose; just setting. The timber was 
sprung a little when the weight came on it. That is, when it was leaving 
the corner of the bridge. You could see it would spring down about one-half 
of an InCh or flve-elghths of an inch, and, of course, when it broke it seemed 
that It was the springlng of the timber that upset the jacks. It could easily 
upset them. I could not say about what position It (the timber) came down, 
any more than that it upset the jaek, and shoved me off. I saw ail thèse 
things before I was hurt. If there was nothing to prevent, the beam would 
naturally tlp over my way; If there was more of the beam over my side 
of the batter post than there was on the opposite side. After it passed the 
center, naturally the heavy part would tip down. As a carpenter, I knew 
more or lésa what thls beam would weigh. I knew that if I fell off I might 
be hurt To take the situation as it looked, the jaek might fall off, and hurt 
anybody below It when It fell." "When the flrst shoe broke there were mahy 
employés Working around there. None of them quit work on account of the 
breaking. I had no expérience to tell me how much a rallroad Iron would 
lift I never made a study of that thing, and never knew anything about it. 
I was under the Immédiate orders of Mr. Robinson. He was my foreman. 
When Mr. Robinson examined this, and told me that it was ail right, I put 
reliance on what he sald, and went on turning the jaek." 

Larry FIsber, among other things, testified that he examined the Iron that 
broke which Injured Murray immediately after the accident, and found a 
flaw in it whlch had been eaten away by the rust to the estent of three-eighths 
or one-half an inch on three sides, and that just before the accident occurred 
the jaek at which they were working commenoed to work hard, and that he 
was suspicions of something being wrong, and that he turned to the bridge 
foreman, Mr. Robinson, and told hIm that there was something wrong, and 
that the jaek was working hard. Mr. Robinson examined it, and said, "No, 
there is nothing wrong; just keep right ahead;" and In less than three min- 
utes from that time the stirrup broke, and the timber that was overhead 
struck Murray on the head, and caused him to fall into tbe river, and the 
jackscrew fell right across him. "I saw him fall, and he was badly hurt. 
The reason that we did not tell Mr. Robinson that we would not turn the 
jackscrew any more was because you are supposed to obey your foreman 
down there In that country when they give you orders." "I went ahead when 
told by Mr. Robinson, naturally supposing a man foUowlng the Une of busi- 
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ness he waa would not glve Instructions to the men worklng under hlm 
where he thought thelr lives would be In danger, and that he must undei- 
stand his business. The Iron that we were using to lift the bridge wlth was 
secondhand railroad iron, I noticed on the bail of the rail that it had been 
worn like as If It had been run over with car wheels. The flange had been 
worn eut, and it was reported there that it had been plcked iip on the Une. 
The flaw could hâve been detected before the break. The stlrrup could hâve 
been hung up and tested with a hammer, and the ring would hâve told any 
mechanic or anybody familiar with iron whether !t was a sound pièce of 
Steel or not. By the tone, it would hâve revealed the présence of the flaw. 
I would say that at least oue-third of the Iron had been affected by the rust. 
It had eaten In about tliree-elghths or one-half of an ineh on three of the sldea. 
The flaw was irunnlng in from the outer edge towards the center. The flaw 
ran right In from the opposite side of the bail from the flat of the rail. 
By hanging up this stirrup, and tapping it with a hammer, you can tell 
whether or not there Is a flaw in it. This is a well-known test. The stlrrup 
that I examined and found the flaw in Is the one that Injured the plaintilï.'* 

G. J. Hartman, witness for the défendant, among other thinffs testifled 
that he was division superintendent on the division on which Murray was 
worklng, and was near the place of the accident when he was injured. "There 
was no danger whatever about the bridge falling, because we made ail pré- 
cautions for that. There was no danger about the bridge falling if any 
lifting apparatus should break, because we made ail provisions for safety, 
and should the iron break there would ordinarily be no conséquence attached 
to It It would not make any material différence except to retard the progresa 
of the work. There was no more danger to the men than there is In raising 
any kind of a heavy load. When a man is engaged in lifting heavy loads, 
there is always more or less danger. There w.os no more to indieate that 
Murray was in any spécial danger than any other man worklng there, There 
was notbing particularly to indieate that the angle iron would break. Thèse 
Irons may hâve been made of secondhand steel. I applied no test to them 
whatever. There was no test applied, to my knowledge. I did not know at 
that time what amount of weight this character of appliance was capable 
of sustaining. 1 sent no one to ascertain that fact by any means. The only 
way I could know what the thing would lift would be to put it to the actual 
test, — to the actual strain. I did not know when the flrst and second broke 
that the third was not capable of sustaining the end of the bridge. When 
we put the irons to the actual test, I knew, of my own knowledge, that three 
of them broke, and I think the third one that broke Is the one that hurt Mur- 
ray. I do not beiieve tliat I did inspect the hanger before It was put on to 
see If there was any defect In It." 

A bill of exceptions, reclting ail the évidence ofCered on the trial, shows the 
foUowing proceedings: 

"First. Under said proof défendant requested the court to charge the Jury 
to find a verdict for défendant. The court refused to give said charge, as 
shown by statement subscribed to said bill of exception by the court, to 
wit: 'I hâve doubt as to whether this charge should be given, and. In vIew 
of such doubt, I décline to give it, and submit tiie case to the jury on the 
gênerai charge of the court. [Signed] T. S. Maxey, .Tudge.' To the action 
of the court in refusing to give said charge défendant then and there ex- 
cepted. 

"Second. Under said proof défendant requested the court to charge the 
jury as follows: 'You are charged that If the danger to be expected from 
raising the end of said bridge in the manner and by the means employed 
was as open to the observation of plaintifC, Murray, as It was to the défend- 
ant or Us servants in charge of said work, then plaintifC cannot recover, be- 
cause in such case plaintiff, Murray, assumed the risk of such danger,* — 
which charge was by the court refused, and to the action of the court In re- 
fusing the same défendant then and there, in open court, excepted. 

"Third. Under said proof défendant requested the court to charge the jury 
as follows: 'ïou are charged that If, in raising the end of the bridge In the 
manner and by the instrumentalities employed by plaintifC and hls co-em- 
ployés, there waa no danger that could bave been knowa by either plaintlŒ, 
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Murray, or the défendant or its servants in charge of tbe work of ralsing the 
end of sald bridge, by the exercise of ordinary care, then plaintifC cannot re- 
cover In thls case,' — whlch charge was by the court refused, and to the ac- 
tion of the court In refusing the same défendant then and there, in open 
court, excepted. 

"Fourth. Under sald proof défendant requested the court to charge the 
Jury as follows: 'You are chargea that If the danger that eaused plaintiff's 
Injury was as open and obvions to plalntiffi as it was to défendant or its 
servants in charge of sald work of ralsing the ends of sald bridge, or If said 
danger was as well known to said plaintifC as it was to sald défendant or its 
employés in charge of said work, then plaintiff cannot reeover In this case,' — 
whlch charge was by the court refused, and to the action of the court in re- 
fusing the same défendant then and there, in open court, excepted. 

"Fifth. Under said proof défendant requested the court to charge the jury 
as fôUows: 'You are charged that if you believe that when the Iron stir- 
rup broke, and the beam under whlch the jackscrew was placed, that pJain- 
tiff waa éngaged in turning, fell, that the same would hâve fallen without any 

injury to plaintiff if the same had not been pushed towards plaintifC by ■ 

Robinson. a eo-laborer, and that the pushlng of said beam towards sald plain- 
tifC by sald Eoblnsoh knocked him oïf of the platform and caUsed the injury 
to said plaintifC, then he cannot reeover in thla case, for sald injuries to plain- 
tiff would be cansed by the act of a fellow servant, for which défendant is 
not liable in damages,' — which charge was by the court refused, and to the 
action pf the court in refusing the same défendant then and there, in open 
court, excepted. 

"Sixth. 'You are charged that It Is only an Injury that could be f oreseen 
and reasonably antlclpated as the natural and probable resuit of an act of 
negllgèlice that can be recovered for. Therefore, if you believe from the 
évidence that the manner in which piaintlfiC received his injuries was not the 
natural and probable requit of the ralsing the end of sald bridge in the man- 
ner and by the means employed in ralsing the same, and that It could not 
hâve been foreseen and reasonably antlclpated, that plaintifC in performlng 
the work he was engaged in, in the manner in which he was performing the 
same, would hâve been injured in the way he was iujured, then you wlU 
flnd for défendant,' — whlch charge was by the court refused, and to the ac- 
tion of the court in refusing the same défendant then and there, in open 
court, excepted. 

"Seventh. 'You are charged that If it should appear that plaintifC knew 
that in performing the duty of ralsing the end of sald bridge in the manner 
that he and his co-employfs undertook to do so, or by the exercise of ordi- 
nary care mlght hâve known, that It was dangerous, and he (plaintifC) stlU 
contlnued performing said work, then. In that case, plaintifC cannot reeover 
in this case. If there was danger to plaintiff in performing sald work, and 
the danger was known to him or open to his observation, then it was his 
duty to refuse to perform the work, and thereby avold the danger; and if 
he voluntarlly contlnued to perform the work with the knowledge of the 
danger, or with the danger open and obvions to him, he cannot reeover, for 
in continuing to perform the work under such clrcumstances he would assume 
the risk of such known or open and obvions danger,' — whlch charge was by 
the court refused, and to the action of the court in refusing the same de- 
fendant then and there, in open court, excepted." 

Another biU of exceptions Is as follows: 

"Be It remembered that upon a trial of the above styled and numbered 
cause in sald court, on the 5th day of October, A. D. 1899, came the plaintiff, 
and moved the court to strike out from the defendant's answer its excep- 
tions and pleas to the Jurlsdiction of the court, beeause the same were not 
well taken, and were whoUy untrue, and that same should not be considered 
by the court, and In support thereof plaintifC Introduced defendant's original 
answer flled in this cause on the 4th day of October, 1898, and which is as 
follows: 

" 'Now comes the défendant In the above styled and numbered cause by 
Its attorneys, and, excepting to plalntifC's original pétition, says that tbe mat- 
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ter and things set forth and alleged therein are not sufflcient in law to war- 
rant a recovery thereupon, and of tliis the défendant prays thé juâgment of 
the court. Falvey & Davis, Attys. for Deft. 

" 'And for furtlier answer lierein, défendant, by its attorneys, cornes and 
says that it dénies ail and singular ttie allégations in plaintiff's original péti- 
tion contained, and of this it puts itself upon tlie country. 

" 'Falvey & Davis, Attys. for Défendant.' 

— ^Which motion was tlien and there by the court duly sustained, and the 
court struck ont ail the exceptions and pleas of défendant to the jurisdiction 
of the court as in its answer set out. 

"Défendants exceptions and pleas to the jurisdiction of the court fieing as 
follows: 

" 'That, excepting to plaintifC's original pétition, défendant says that the 
matters and things set forth and alleged therein are not sufldcient in law to 
show that the court bas jurisdietion to grant the relief sought; wherefore the 
défendant prays the judgment of the court. 

" 'Falvey & Davis, Attorneys for Défendant. 

" 'And, for further spécial plea to the jurisdietion of said court, défendant, 
by its attorneys, cornes and says that the laws of the republic of Mexico, as 
pleaded by plaintilï, are so vague and uncertain and dissimilar to the laws 
of this country that this conrt should not entertain jurisdiction herein and 
attempt to enforce said laws; that said laws hâve been passed upon by a dé- 
cision of the suprême court of the state of Texas, to wit in the case of the 
Mexican National Kailway Company v. James C. Jackson, it being therein 
held that the courts of this state would not sit to adjudicate controversies 
like the one at bar, under the laws of said republic of Mexico, on account of 
their dissimilarity to our laws; and that the policy of this state, and the 
courts of this country, would be not to interfère with the trafflc of lailroads, 
having their Unes in Mexico, by adjudicating causes arlsing in Mexico. 

" '(2) That said pétition shows that the injury sustained by plaintiff oc- 
CTirred in the republic of Mexico, and any right of action he may hâve would 
be controlled by the laws of said republic, and it appears that said défendant 
bas ever since said injury maintained its line of railroad in said republic, 
and continued to possess its property in said republic, and there is no reason 
shown in said pétition why plaintiff did not sue for damages for said in- 
juries in said republic, where the injury occurred, instead of bringing his suit 
In this court. 

" '(3) That it appears from the laws of Mexico, as set out in plaintiff's 
pétition, that if plaintiff bas any cause of action it would be controlled by 
the laws of the republic of Mexico; that according to said laws, as set out 
in plaintiff's pétition, that suit and adjudication of the rights of plaintiff, 
and the awarding of damages to the plaintiff for the injuries sustained, would 
not be a final détermination of the rights between the parties, but that plain- 
tiff, according to said law, would hâve the right to bring suits from time 
to time to recover in said suits, if said Injury is continuing or permanent; 
that said law is contrary to public policy, and this court bas no jurisdiction 
to enforce the same. 

" '(4) That, according to article 313 of the Laws of said republic, the jud.ve 
who takes cognizance of suits based upon civil responsibility shall endeavor 
to effect a compromise, so that the amount and terms of payment be lixed 
by agreement between the parties; that, according to said law, no right of 
action would accrue to the plaintiff after the judge who took cognizance of 
the case shall endeavor that the amount and terms of payment be fixed by 
agreement of the parties; that said law is contrary to publie policy, and this 
court has no jurisdiction to enforce the same. 

" '(5) That, according to the laws of said republic as set out in said péti- 
tion, said plaintiff would hâve no right in a civil suit to recover damages for 
his said injuries, unless he shows that the acts of défendant which caused 
the injury constituted a crime under said laws of Mexico; that the recovery 
in such civil suit is pénal in its nature; that this court cannot enforce the 
pénal laws of the republic of Mexico; that said laws so pleaded do not so 
sufficiently define what acts are made pénal under said laws as to enable 
this court to judge whether or not said acts by which such injury was caused 
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are pénal, wlthin the meaning of sald lafr, to entitle plalntiff to any recov- 
ery In a civil action tlierefor. 

" '(6) That, accordlng to article 323 of the Laws of said republic of Mexico, 
a, recovery may be hadi net only for the damages sustained by the iajury 
complained of, but the judge trying the case may award, as extraordinary 
indemnity, any sum that he may détermine, considering the social position, 
etc., of the party injured; that said law is against natural justice and the 
policy of our law, in discriminating in fayor of or against a litigaut accord- 
ing to his social position, and this court has no jurisdiction to enforce the 
same. 

" '(7) The laws of the republic of Mexico, by which plairitiff's cause of ac- 
tion wlll havè to be tried, are so vàguè and indeflnite that this court cannot 
properly and intelligently détermine and administer the same; wherefore de- 
fendant prays judgment whether or hot this court will talje further cognizance 
heréof. Falvey & Davis, Attorneys for Défendant. 

" 'Défendant, further pleading to the jurladlction of the court, cornes and 
says that plaintifï ought npt to recoyèr hçreln, because It says that the côn- 
tract of service entered Ihto by plalntiff' ànd défendant herein was entered 
into in the republie of Mexico; thàt plalntiff s services thereunder were to 
be performed In said republle, where Ms wages and hire were to be paid; 
that plalntiff 's cause of action. If any he has, arose entirely withln said re- 
public of Mexico, where défendant now'and always ha* had and operated 
Its railroad and business, and where âUltg cars and property are kept; It 
being' at the time whén plaintiff clalnïs he was Injured, and at ail tlmes 
since said date, subject to the jùrisdiCtionof the courts of said republic of 
Mexico, under the laws «f which it Is èntitled to hâve this cause adjudi- 
cat«d,-*-all Of which défendant Is reàdy to verify, and wherefore it prays the 
judgment of the court. FalvéJ' & Davis, Attorneys for Défendant. 

'"And, for further pleà to the jnrlsdlctlon of the court In this behalf, de- 
fendant cornes ànd says that actions àhd suits in said republic of Mexico 
are not regulated and governed by comnlon law, but that ail rights, remédies, 
and actions are entirely provlded for and governed by thé code and statutory 
laws of said republic, which materially alter and changé the common-law 
rule; that, Under the codes and statutes of said republic, plalntiff would not 
be èntitled to recover for injuries sustained by him, as claimed in his pétition, 
unless such act of défendant causing said injury is shown by plaintiff to be 
a crime under the pénal code of the republic of Mexico; that no civil action 
would accrue to plaintiff in said republic for such an act of défendant as Is 
set ont in plaintiff's pétition, unless such act was made pénal by the laws of 
said republic; wherefore this court ought not to talîe cognizance of this suit, 
or attempt to enforce the pénal laws of a foreign country, and wherefore the 
défendant prays that the court- proceed no further herein, and that this case 
be dismissed. Falyey & Davis, Attorneys for Défendant.' 

"To the judgment and action of the court in granting plaintiff's motion, 
and in striliing out said plèas and exceptions to the jurîsdiction, défendant 
then and thére. In open court, exceptéd, and now beréby tenders this bill 
of exceptions number 8, asking that same be by the court duly allowed, 
signed, sealed, flled, and enrolled and made a part of the record herein, 
which Is aceordlngly done this 4th day of November, A. D. 1899. 
, "T. S. Maxey, Judge." 

The trial resulted In a verdict and judgment for the plaintiff, and the railway 
Company sued out this writ of error, asslgning as errors the several adverse 
rùlings of the trial court as set forth In the bills of exception. 

T. A. Falvey and Waters Davis, for plaintiff in error. ; 
Millard iPatterson and C. K Buckler, for défendant in error. 

Before P^RDEE, McOORMICK, and SHELBY, arcuit Judgea 

After sfating the case as above, the opinion of the court was deliv- 
ered by PABDEE, Circuit Judge. 

In refusing the gênerai charge in favor of the défendant, the trial 
judge expréssed his doubt as to whether the charge should be given, 
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but resolved that doubt in favor of the submission of the case to tbe 
jury. This was proper, and any doubts we bave on the subject are re- 
solved on the same side. It is clear that, as to the manncr and method 
of the work in hand at the time Murray was injured, the danger and 
risk were as well known to him as to any other servant of the Com- 
pany there employed, either as superintendent, foreman, or ordinary 
laborer, and we are of opinion that, as to the apparent risks and dan- 
gers in carrying on the work, Murray assumed them with his employ- 
ment. But the case shown requires us to go further. While Murray 
assumed the risks attending upon the opération, and knew there was 
danger, the question is preeented whether, in assuming the known and 
apparent risks, he also assumed the risk resulting from unknown de- 
fects in the tools and appliances furnished by the railway company. 
The loop that broke — the breaking of which was the proximate cause 
of Murray's injury — was détective, and the négligence of the company 
in furnishing it is conceded. The defect, while it was more or less 
apparent, and was discoverable upon slight inspection, was not known 
to Murray, nor probably to any other employé of the railway company, 
at the time. There had been no inspection of the same. No effort 
had been made on the part of the railway company to ascertain wheth- 
er the stirrup was or was not defective. Under the rules which gov- 
em in regard to appliances furnished by employera to employés, it 
must be held that in regard to this defective loop the railway com- 
pany knew, or ought to bave known, that it was defective. 

This makes a case where, in regard to the risks and dangers at- 
tending upon the work, the employer knew more than the employés, 
and he did not communicate his information. Conceding that Murray 
assumed the known risks and dangers attending upon his work, did 
he also assume the additional rislis and dangers resulting from de- 
fects in appliances which were unknown to him, but were known, or 
ought to hâve been known, to the railway company? If he did not 
assume thèse unknown risks, the gênerai charge was properly refused. 
If it was a matter for détermination from the évidence, and the évi- 
dence on the point was confiicting and uncertain, then there was no 
error in refusing the gênerai charge. "It is well settled that, where 
there is uncertainty as to the existence of either négligence or con- 
tributory négligence, the question is not one of law but of fact, and 
to be settled by a jury; and this, whether the uncertainty arisea from 
a confiict in the testimony, or because, the facts being undisputed, 
fair-minded men will honestly draw différent conclusions from them. 
Eailroad Co. v. Stout, 17 Wall. 657, 21 L. Ed. 745; Railroad Co. v. 
McDade, 135 U. S. 554, 10 Sup. Ct. 1044, 34 L. Ed. 235; Eailroad Co. 
V. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213." Eailroad 
Co. V. Powers, 149 U. S. 43, 46, 13 Sup. Ct. 748, 37 L. Ed. 642. "The 
elementary rule is that it is the duty of the employer to furnish appli- 
ances free from defects discoverable by the exercise of ordinary care, 
and that the employé bas a right to rely upon this duty being per- 
formed, and that, while in entering the employment he assumes the 
ordinary risks incident to the business, he does not assume the risk 
arising from the neglect of the employer to perform the positive duty 
owing to the employé with respect to appliances furnished. An excep- 
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tion to this gênerai rule is well establislied whicli holds that wliere an 
employé reçeives for use a defective appliance, and with knowledge of 
the defect continues to use it without notice to the employer, he can- 
not recover for an injury resultlng from the defective appliance thus 
voluntarily and negligently used.: But no reason can be found for and 
no authority exista supporting the contention that an employé, either 
from his knowledge of the employer's methods of business, or from a 
failure to use ordinary care to ascertain such methods, subjects him- 
self to the risks of appliances being furnished which contain defects 
that might hâve been discovered by reasonable inspection. The em- 
ployer, on the one hand, may rely on the fact that his employé as- 
sumes the risks usually incident to the employment. The employé, 
on the other, bas the right to rest on the assumption that appliances 
furnished are free from defects discoverable by proper inspection, 
and is not submitted to the danger of using appliances containing such 
defects because of hiakHovrledge of the gênerai methods adopted by 
the employer in carrying on his business, or because by ordinary care 
he might hâve known of the methods, and inferred therefrom that 
danger of unsafe appliances might arise. The employé is not com- 
pelled to pass judgment on the employer's methods of business, or to 
conclude as to their adequacy. He has a right to assume that the 
employer will use reasonable care to make the appliances safe, and 
to deal with those furnished relying on this fact, subject, of course, 
to the exception which we bave already stated, by which, where an 
appliance is furnished an employé in which there exista à defect 
known to him or plainly observable by him, he cannot recover for an 
injury çaused by such defective appliance, if, with the knowledge above 
stated, he negligently continues to use it. In assuming the risks of 
the particular service in which he engages, the employé may legally 
assume that the employer, by whatever rule he elects to conduct his 
business, will fulfill his légal duty by making reasonable efforts to fur- 
nish appliances reasonably safe for the purposes for which they are 
intended; and while this does not justify an employé in using an ap- 
pliance which he knows to be defective, or relieve him from observing 
patent defects therein, it obviously does not compel him to know or 
investigate the employer's modes of business, under the penalty, if he 
does not do so, of taking the risk of the employer's fault in fumishing 
him unsafe appliances." Kailroad Co. v. Archibald, 170 U. S. 665, 
671-673, 18 Sup. Ct. 777, 42 L. Ed. 1188. 

Now, Murray testifled: 

"I helped put some of the stirrups on the foot of the bridge myself. I think 
there was about three broke. When one would break, they would go and get 
another, and put it on, and go ahead. I saw what kind of materials the stir- 
rups (loops) were made of when they brought them there. I remember dis- 
tinotly of two of thèse same kind of irons breaklng before the one broke that 
Injured me. I had been worklng there, and I had seen two or three of thèse 
stirrups broken before. I knew that they had been broken. I knew that 
they would break if too much weight were put upon them, and at the time 
I was tuming the ratchet, or turning the Jack, — that was just before the one 
broke that injured me, — I found it tuming very hard, and I apprehended that 
the stirrup might break." 

Taking this in connection with the fact that the loop which broke 
and caused Murray's injuries was defective, — a fact which Murray 
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did not know, — it cannot be held, as a matter of law arising on un- 
disputed évidence, that Murray, in continuing to work af ter two of 
the loops brolve, assumed ail the risk attendant upon the work be- 
cause he continued to work when tlie third loop was strained, and lie 
feared that also Vvould break if the strain should be continued. The 
distinction is very narrow, but it clearly exists. 

The second, third, and fourth charges requested were properly re- 
fused for the reasons just given in regard to the action of the court 
in refusing the gênerai charge, and need no further notice. 

The flfth charge requested, as follows: 

"You are charged tliat if you believe that when the iron stirrup broke, 
and the beam under which the jaclïscrew was placed, that plaintilï was en- 
gaged in tuming, fell, that the same would hâve fallen without any injury 

to plaintjff, if the same had not been pushed towards plaintifï by 

Robinson, a co-Iaborer, and that the pushlng of said beam towards said plain- 
tift" by said Robinson knoclted him olï of the platform, and caused the injm'y 
to said plaintifC, then he cannot recover in this case; for said injuries to 
plaintiff would be caused by the act of a fellow-servant, for which défendant 
is not liable in damages," 

— Was properly refused, because the proximate cause of the injury 
was the breaking of the stirrup, and any négligent action of a fellow 
servant taken at the time, particularly for the purpose of protecting 
himself, did not relieve the railway company from the responsibility 
of its own négligence. 

The sixth charge was properly refused, because it is to the efEect 
that, unless the plaintiff received his injuries from the natural and 
probable resuit of raising the end of the bridge, and by the means 
employed in raising the same, he cannot recover; and this éliminâtes 
entirely the issue as to whether the appliances f urnished to raise the 
end of the bridge were suitable, proper, and reasonably safe, and, if 
otherwise correct in law, it would hâve tended to mislead the jury. 

The seventh charge requested, that : 

"If it should appear that plaintiff knew that in performing the duty of 
raising the end of said bridge in the manner that he and his co-employés un- 
dertook to do so, or by the exercise of ordinary eare might hâve known that 
it was dangerous, and he (plaintiff) still continued performing said work, 
then, in that case, plaintifC cannot recover in this case. If there was danger 
to plaintiff in performing said work, and the danger was known to him or 
open to his observation, then it was his duty to refuse to perform the work, 
and thereby avold the danger; and if he voluntarily continued to perform the 
work with the knowledge of the danger, or with the danger open and obvions 
to him, he cannot recover, for in continuing to perform the work under such 
circumstances he would assume the risk of such known or open and obvious 
danger," 

— Was correctly refused, for the reason just given as to the sixth re- 
quested charge. 

Ail the questions raised as to the laws of Mexico and their appli- 
cability in this action hâve been heretofore determined adversely to 
the plaintiff in error, and need no further considération. Evey v. 
Eailway Co., 26 C. C. A. 407, 81 Fed. 295; Railway Go. v. Marshall, 
34 0. C. A. 133, 91 Fed. 933. 

The judgment of the circuit court is afiirmed. 
102 F.— 18 
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MEXICAN CENT. RY. CO., Limited, T. EOKMAN. 

(Circuit Court of Appeals, Flfth Circuit. May 15. 1900.) 

No. 893. 

L Ratlkoads — Négligence — Defbctitb Tunnel — Personal Injcrt — Kvi- 

DENCE. 

Plalntlff, who was conductor 6f a freight train on defendant's road, 
was injured by reason of his head Striklng against a rock In the roof 
of a tunnel, whlle riding on hls train, seated on tbe top of the side of 
tlie cupola of the caboose. The eTidence showed that the tunnel, at tbe 
point where plalntlff entered. was 18 feet from the top of tbe rail to 
the arch of the road, and that at 53 feet from the entrance It meas- 
ured but 15 feet 10% inches; that the standard clearanee for tunnels is 
20 feet, which is 19 feet and 7 or 8 Inehes above the top of the rail; 
and that it Is eustomary to construct them so tbey will hâve a uniform 
section throughout, and not leave projections whlch will encroach upon 
the uniform section. It was also shown that some rallroads use tell- 
taies or ropes hanging down near the approach to tunnels to warn men 
on top of a train, but that no wâming was given at the entrance of de- 
fendant's tunnel. Held, that a request to instruct the jury for défendant, 
on the ground that the évidence falled to show that défendant was nég- 
ligent in the construction of the tunnel, was properly refused. 

2. SaMB— CONTRIBUTORY NbGLIOBNCK. 

At the time of his injury, piaintiff was seated on the top of the side 
of the cupola of the caboose; haying^ stationed himself there in order 
that he might see ahead, and that the englneer might see him. His train 
had already passed through two or three tunnels, and the one in which 
he was InJured was of sufflcient heigbt at the entrance to clear him, but 
after proceedlng therein about 50 feet hls head struck against a rock in 
the roof of the tunnel, and he was knocked ofif, and run over by the 
train. Piaintiff had received no notice that the helght of the tunnel 
was not uniform, and he had no knowledge that such waa not the case. 
The évidence showed that plaintlfE's position on the train was not im- 
proper.but that the custom is fof men riding on top of a train to lie 
down when passlng through a tunnel; and that it is the duty of a man 
in charge of a train to understand the condition of the road over which 
he runs. Held, that the question whether piaintiff was guilty of négli- 
gence contributing to his injury was properly submitted to the jury. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 
T. A. Palvey and Waters Davis, for piaintiff in error. 
Millard Patterson and C. N. BucMer, for défendant in error. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judgea. 

McCORMICK, Circuit Judge. J. W. Ecliman, the défendant in 
error, brought his action against the Mexican Centra,! Kailway Com- 
pany, Limited, the piaintiff in error, to recover damages on account 
of injuries received by him while operating a work train in a tunnel 
on the railway company's road in the republic of Mexico. He was 
working On the San Luis Potosi Branch of the company's road, on a 
division in the Rascon Mountains between Cardenas and Tampico. 
He had commenced work as conductor of a work train on the 5th 
of August, and he received his injury on the 23d of August, 1898. 
On the day he was injured he had à train made up of two box cars, 
two flat cars, a caboose, and the engine. The cars were being pushed 
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ahead of the engine, the engine facing in the direction that the train 
was moving, so that the engineer had the same in his eye. The in- 
jury occurred between 5 and 5:15 o'clock p. m. The snn had not 
gone down. The train was being pushed up the mountain side. The 
car furthest from the engine was a box car; next it was the caboose; 
next the caboose another box car, with the two flat cars between this 
last box car and the engine. The conductor was sitting on top of 
the side of the cupola of the caboose. There were about 200 Mex- 
icans worliing on the track on this section of the road, and the con- 
ductor of this work train had orders to "get thèse men in" by 6 
o'clock. There was a train due to leave Las Canoas, which it was 
necessary for the conductor of this work train to hold by flagging. 
The most reliable flagman he had had been sent forward on a pass- 
ing train to Las Canoas to hold ail trains until the work train got in. 
He had a man standing on the front end of the box car in front of 
the train, and stationed himself where he could see ahead, and where 
the engineer could see him. He also had two men standing between 
himself and the engineer. With his train, his men, and himself in 
the position just described he had, after sending forward his flag- 
man, passed through two or three tunnels bef ore entering this fourth 
tunnel, in which he received his injury. This fourth tunnel, in which 
the injury was received, is 225 feet in length. It bas a sharp curve 
in it. He entered it from the east, and, after having proceeded about 
50 feet, his head struck against a rock in the roof of the tunnel. He 
was knocked off thereby, and run over by a part of the train and by the 
engine, and badly hurt. The trial resulted in a verdict and judg- 
ment in his favor, to review which judgment this writ of error is 
brought. 

Two errors are assigned, as follows: 

"First. The court erred In refusing to give defendant's flrst spécial charge, 
where défendant aslcs the court to charge the jury to return a verdict for 
défendant (1) for the reason that the évidence introduced upon the trial of 
said cause failed to show that défendant was guilty of any négligence in and 
about the construction and maintenance of said tunnel, or the opération of 
its trains, or otherwise, which resulted in plaintiff's injury, (2) for the rea- 
son that the évidence showed that plaintiff himself, in riding on top of the 
cupola of his caboose. In the manner and under the circumstances in which 
he was riding at the time of his injuries, as shown by the évidence, was 
guilty of contributory négligence, which contributory négligence was the ap- 
proximate cause of his injuries. 

"Second. The court erred in sustaining plaintifî's motion, and striking out 
the pleas and exceptions of défendant to tbe jurisdiction of the court, (1) for 
the reason that said exceptions and pleas presented questions as to the ju- 
risdiction of the court over the subject-matter in controversy in said cause, 
which questions of jurisdiction défendant would not and could not waive by 
pleading generally to the merlts of said cause theretofore in its original péti- 
tion; (2) for the reason that the right or liability of a corporation to sue 
or be sued in this state dépends upon the sanction of the laws thereof, and 
that it is the poliey of our state, as announced in the décision of Eailway 
Co. V. Jackson (Tex. Sup.) 33 S. W. 857, to exclude from our courts contro- 
versies arising or accruing in the republie of Mexico under the laws of said 
republic, where no reasons are given for the institution of suits in our courts, 
and so that the trafflc of railroads having their Unes In Mexico may not be 
interfered with by the adjudication of causes of action arising in Mexico; 
(3) for the reason that the laws of the republlc of Mexico which are ap- 
plicable to plajntlff's suit, and which regulate the rights and remédies of 
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the parties, are so dissimilar to our làws that it is against the polley of tlils 
State and the courts of this country to attempt the enforcement tJiereof; 
(4) for the reason that the Injuries sustained by plaintiff occurred In the re- 
public of Mexico, aud that any right of action he may hâve would be con- 
trolled by the laws of said republic, and it was charged that défendant ever 
since plaintifï's injuries maintained Its line of rallroad in said republic, and 
continued to possess its property therein; (5) for the reason that accordlng 
to the laws of said republic the suit, and adjudication of the rights of plain- 
tiff, and the awarding of damages to the plaintifC for the injuries sustained, 
would not be a final détermination of the rights between the parties, but 
that plaintifC, aceording to said law, would hâve the right to bring suit from 
time to time, and recover thereon, where said injury is continued or per- 
manent, as claimed In this case, whîch law Is eontrary to public policy, and 
should not be enforced by the courts of this state; (6) that aceording to said 
law the judge who takés cognizance of suits based upon civil responsibility 
is required to attempt to effect a compromise between the parties, which 
attempt must précède the bringing of a suit, plaintiffl's right of action not 
accruing until after such judge should attempt to compromise such cases, 
which law is eontrary to the policy of this state, and should not be en- 
forced by' our courts; (7) for the reason that plaintiff, under saJd laws, could 
not recover pf défendant without showing that the acts resulting in his in- 
jury constituted a crime under the laws of Mexico, and that the recovery 
in a civil suit is pénal in its nature, and that said laws pleâded by plaintifC 
do not sufflciently deflne the acts that are made pénal so as to enabie the 
court and jury to détermine the rights and llabllitles of the parties there- 
from, wherefore our courts should not attempt to enforce the same; (8) for 
the reason that said laws gîve dainages commensurate wlth the social posi- 
tion of the party injured, and theijeln are eontrary to natural justice and the 
policy Of our state, which laws this court has no jurisdiction to enforce; 

(9) for the reason that the contract of service entered Into between plaintifC 
and défendant was made in the republic of Mexico, and that plaintiff's serv- 
ices therein were to be perf ormed in said ; republic, where his wages and 
hire were to be paid, and plaintiff's cause of action arose entirely within said 
republic, where défendant now and always has had and operated its rall- 
road and business, and where its cars and property are Icept, — défendant be- 
ing at the time when plaintiff elaims he was injured, and at ail times since 
said date, subject to the jurisdiction of the courts of said republic of Mexico, 
under the laws of which défendant is entitled to hâve its cause adjudicated; 

(10) for the reason that actions and suits In the republic of Mexico are not 
regulated and governed by the common law, but that ail rights, remédies, and 
actions are entirely provided for and governed by the codes and statutory 
laws of said republic, which codes and laws materially alter and change the 
common-law rule." 

AU the questions raised by the second assignment of error were 
presented in substantially the same manner on the trial in the cir- 
cuit court, and on a writ of error before this court, in the case of 
Mexican Cent. Ey. Co. v. Murray (recently decided) 102 Fed. 264, and 
in which case, in référence to thèse questions, we said: "Ail the 
questions raised as to the laws in Mexico and their applicability in 
this action hâve been heretofore determined adversely to the plain- 
tiff in error, and need no further considération,"^— citing Evey v. 
Railway Co., 26 C. C. A. 407, 81 Fed. 295; Railway Co. v. Marshall, 
34 C. C. A. 133, 91 Fed. 933. This second assignment of error will 
therefore reçoive no further considération. 

The flrst assignment of error présents the issue as to whether 
there was any évidence tending to show négligence upon the part of 
the plaintiff in error in the construction and maintenance of the tun- 
nel in which the défendant in error received his injury; and, further, 
whether the évidence showed that the défendant in error by his neg- 
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ligence so contributed to the injury as to forbid the submission of 
this issue to the jury. The plaintiiï's own testimony tended to show 
that tunnel !No. 4 at the entrance where the défendant in error en- 
tered was 18 feet from the top of the rail to the arch of the road, 
and amply sufficient to clear him in the position he occupied on the 
caboose ; that a little f urther in it was 16 feet 10 inches, still a little 
further in 17 feet 1 inch, and at another place 17 feet 8 inches, and 
then 16 feet 3 inches; that this last-mentioned one was 30 feet in- 
side of the tunnel from the east entrance; that at 53 feet from that 
entrance it measured 15 feet 10^ inches from the rail next the moun- 
tain side to the roof of the tunnel, and 16 feet 1 inch from the rail 
on the other side; that this ledge extended across the track from one 
side of the tunnel to the other, and was the lowest point found by 
the witnesses who measured the tunnel and testified on the trial. 
The witness Wellington, who assisted in the meaaurement of the 
tunnel, said that he commenced his measurement at the end the 
plaintiff (below) went into : 

"We measured close to the end, or at the entrance. We started at the east 
end. The flrst measurement was 19 feet 6 inches. The next was 18 feet 
7 inches. This was talîen about 3 or 4 feet along the rail, from the rail to 
the roof of the tunnel. I took the lowest places I could see to measure from. 
The next one was 17 feet 10 inches; the next was 17 feet 6 inches; the next 

17 feet 4 inches; the next 18 feet 4 inches; the next 17 feet 1 inch; the next 

18 feet 3 inches; the next 16 feet 6 inches; the next 16 feet 1 inch; the next 

16 feet 5 inches; the next 19 feet 1 inch; 20 feet 4 inches; 17 feet 1 inch; 

19 feet 1 inch; 17 feet 10 inches; 18 feet 7 Inches. When I got to 19 feet, 
I concluded I had measured far enough. I knew from what he said that 
we were further in than where he was knocked off. I went to the end of 
the tunnel towards San Luis Potosi, and I commenced measuring there. The 
first place we went was 17 feet 10 inches; then 18 feet 6 inches; then 18 
feet 7 inches; then 18 feet 6 inches; 18 feet 8 inches; 18 feet 9 inches. 
Then I concluded to go to the east end of the tunnel, and measure on the 
other side of the track, on the outside of the curve, towards the mountain. 
The other measurements were on the inside. The first measurement on the 
outside of the curve was 17 feet 11% inches. That is at the entrance of 
the outside rail. The next was 16 feet 10 inches; then 17 feet 1 inch; 
then 17 feet 8 inches; then 16 feet 7 inches; then 16 feet 6 Inches; then 

17 feet 4 inches; then 15 feet 10% inches. From the entrance of the tunnel 
where plaintiff went in to thîs last measurement was about ,53 feet. This 
was the lowest point where the tunnel roof came down to 15 feet lOVa inches 
from the rail. The roof was very rough. I measured every 3 or 4 feet. It 
is ail solid rock. Some of the rocks came doser down to the rail than others. 
I measured from the top of the rail. "When I came to this rock, 15 feet 
10% inches, that was not anything more than a rock simply projecting down 
towards the railroad track." 

The witness Hartman, the superintendent on the Chihuahua Divi- 
sion of the company's road, testified for the company in part as 
foUows: 

"The rules of railroad companies require the tralnmen to be on top of 
the train approaching stations and passing stations, and at no other time. 
If an engine was backing some cars up a mountain, it would be the con- 
ductor's duty to be on the flrst car; that is, the one furthest from the en- 
gine, on top of the car. If the engine was pushing the train, it would be 
the flrst car in front. It would be his duty in pushing thèse cars to be 
where he could see the track and signal the engineer. If the track was so 
çurved that from the front end he could not see the engineer, it would be 
proper for him to be nearer the engine, where he could see and give his sig- 
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nais, proylded he had a man on the front end. If the eonductor should 
dèem It neeessary for hlm to be near the mlddle of the train to keep a bet- 
ter lookout, and he had a man on the front end of the train, It would not be 
Imprcper for the eonductor to be there, but there is no nile compelling him 
to be at such place. There Is no rule of the company on It. If In his judg- 
ment il; is proper for hlm to be there, and he thought it neeessary, in the 
discharge of his duty as eonductor, to take that position, towards the middle 
of the train, he would not be out of his place. He dld not vlolate any rule 
of the Company. I never knew of a man riding on a train goiug through 
a tunnel either standing or sitting up. They lie down; lie down flat. That 
Is what it is proper for them to do. They do it on ail roads that I ever knew 
anything about. They could see notjilng going through a tunnel, no matter 
what position they occupy. I know of no rule that says anything about a 
man beiag oh top of a train going through a tunnel, either lying down or 
otherwlse.; I hâve flHed the positions of track laborer, freight rustler, tele- 
graph pperator, cashler, ticket clerk, roadmaster, trainmaster, brakeman, eon- 
ductor, aAd superintendent. I hâve néver done any braking where there 
were tunnels, but hâve where thete were low bridges. If the bridge was 
not high ëhough to clear me, I should lie down. The man in charge of a train 
is supposed to understand the condltioû of the road over whlcb he runs; 
otherwlse he is not fit to take charge of the train. I do not say that a man 
passing through a tunnel a few times on a movlng train can look up and 
tell the distance from the rallroad track to the roof of the tunnel. If I was 
a eonductor or brakeman on the train, I would know where the tunnel was. 
It is not the eustom of railroad employés to stop the trains and measure 
thèse tunnels and bridges. It Is not thelr business or duty to do It. A man 
on a traih passing through a tunnel could not estlmate the height of a tunnel. 
He could only giieiss at It." 

Thei witness Kruttschnitt testified for the défendant, among other 
things: 

"I hâve statéd that the présent standard clearance Is 20 feet above the 
tJe, whlch would be 19 feet 7 or 8 Inches above the top of the rail. As the 
hlghest box cars hauled are 13 feet 10' Inches In height from the top of the 
rail to runnlng board, there would be headroom in thèse tunnels for a man 
standing erect on the runnlng board 5 feet 9 Inches or 10 inches, and cor- 
respondingly , less In tunnels with 16 or 18 feet clearance. * * ♦ In tun- 
nels driven through solld rock formation, whlch requlres no Hnlng, It Is cus- 
tomary to prescribe a minimum height ,' and wldth inside, which allows no 
projection. This minimum height and vif|âth dépends upon the establlshed 
practlce of the road, and in blasting somé part of the tunnel mlght very well 
be a foot or more hlgher than others." j, 

The witness Mudge, who teètifled by déposition for the rail way com- 
pany, concludes his testimony thus; 

"It is thè practiee to malntaln the same height throughout tunnels whlch 
are entirely in rock sections. But this Is not unlform, as sometimes the fall- 
ing of stones makes it neeessary to make them larger than the standard di- 
mensions of the tunnel." 

The witness Dickenson, who testified by déposition for the company, 
says, among other things: 

"Tunnels are usually and customarily so constructed as to hâve uniform 
section throughout. It is.uot customary to. leave projections whlch would 
encroach ppon the> unlform section." , 

The witnesp Bryan, testifying for the défendant, said: 

"It is not the practiee to smooth the roof and sldes of tunnels In the United 
States so that no stone may project from Its roof or side, but It Is the practiee 
not to hâve stones project at the sides and roof Inside the specifled dimen» 
Bions of the tunnel. ■ In other words, Jf a tunnel is constructed of a certain 
vridth and height, the roof to conform to an arch turned to a certain radins 
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located a certain distance above the grade of the tunnel, It Is the practice 
to remove any fragments of rock that project inside the section of the 
tunnel; but it is Impossible to prevent the rocli from breaking outside the 
section of the tunnel, thereby making the tunnel In places of considerably 
larger size than the prescribed dimensions. Under thèse conditions, it Is im- 
possible to prevent tunnels being hisher or wider at certain points than at 
certain other points in their extent." 

The witness ïïartman, before referred to, testiûed that: 

"Telltales are not used at bridges aud tunnels on ail well-regulated rail- 
roads. They frequently use them, but it is not usually done. * * * i hâve 
none of the train sheets of the Mexican Central showing the prescribed di- 
mensions of their tunnels. There are blue prints showing the dimensions of 
the tunnels. I could not procure one before the trial is over. I could pro- 
cure one from the chief eugineer of the road, who bas them at the City of 
Mexico. I could not get one short of the City of Mexico. I would not hâve 
time to get it hère for the trial. I do not Icnow anything about this tunnel 
in question. I hâve been through it twice, but never measured it. I think 
the measurements of the railway Company are hère. They had this tunnel 
measured. I think the attorneys for the défendant bave the measurements. 
However, I am not certain. I do not know the number of the caboose ou 
which ilr. Eckman was riding when he was injured. ïhe standard height 
of a caboose on the Mexican Central is about 11 feet 4 to 6 inches from the 
top of the rail to the top of the cupola, and the cupola is 2 feet 6 inches from 
the top of the roof to the top of the cupola in the center; not quite so high 
on the edge of the cupola as it is round. The measurements will vary ac- 
cording to whether a car is loaded or not. ïhe cupola of the car right would 
be about 14 feet, 1, 2, 3, 4, or 5 inches from the top of the rail to the top of 
the cupola. If the springs of the car are weak, and there is a load in the 
<;ar, it will not be quite so high." 

At another place he says: 

"Sometimes they hâve telltales or ropes hanging down near the bridgea, and 
those sort of things, at a tunnel, and sometimes they do not bave them. The 
object of having telltales is to warn a man on top of a train that he is ap- 
proaching a bridge or tunnel that will not clear him. A telltale is where two 
pôles are put up, one on each side of the railroad track, similar to a tele- 
graph pôle, and they are planted to run up to a certain height, and then 
there is a rope tied across, wlth smaller ropes hanging perpendicularly about 
6 or 8 inches below, and they will come down so that, if a man is standing 
on top of a car, he will strike thèse telltales or ropes, and warn hlm he is 
approaching a tunnel or low bridge." 

No such warning was given at the entrance or near the entrance of 
the tunnel in which the défendant in error received his injury. He 
had received no notice from any one that the tunnel did not carry a 
height throughout its length unifonn with the height at its entrance, 
and he had no knowledge himself that such was not the case. 

In the case of Hunter v. Railroad Co. Œ. Y. App.) 23 N. E. 9, 
L. R. A. 246, it is said in the opening of the opinion : 

"Assuming that the plaintifE was struek upon the head by the brick arch 
within the tunnel, and that he was, as a resuit of that blo%v, thrown from the 
cars and injured, I think there was ample évidence for the jury to détermine 
that the défendant was guilty of neglect producing the accident, and that 
the plalntiff was free from carelessness contributing to it. The jury were 
warranted in flnding that the only notice that the plaintilï had of the ex- 
istence of the arch was that received from the telltale. Tliis was located 
about 200 feet west of the west entrance of the tunnel. It served as a warn- 
ing of the approach to the tunnel, but it gave no notice of the obstruction 
within the tunnel. A person receivlng Its warning, and noticing the height 
of the tunnel, might naturally suppose that the height at the entrance would 
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be malntalned throughout its length, and, if the lielght was at any time re- 
duced, that notice of that fa et would be glven. Eelying, therefore, upon what 
would be apparent to hls observation, he was exposed to a danger of which 
lie had no notice or Information." 

There is much other testimony bearing on the issues presented by 
the first assignment of errer, but we believe that the évidence we hâve 
recited is ample to show that the trial judge did not err in refusing to 
give the requested spécial charge referred to in this assignment. 
The issues were submitted to the jury under proper and sound instruc- 
tions, to which the plaintiff in error did not and could not take any ex- 
ception. The judgment of the circuit court is aifirmed. 



In re HATCH. 

(District Court, S. D. lowa, B. D. June 19, 1900.) 

Bankruptot— Exempt Property— Rights dp Mortgage Cbeditor. 

Where property claimed by a bankrupt as exempt bas been set apart 
and delivered to him by the trustée, it passes out of the possession and 
control of the court of bankraptcy, and the trustée has no right or title 
thereto, nor the gênerai creditors any interest or equity in such property; 
and therefore the court of banliruptcy wlii not, on the pétition of a créd- 
iter eiaiming a lien on such property by virtue of a chattel mortgage, order 
the banlirupt to restore the property to the trustée, in order that it may 
be sold by the latter for the beneflt of the mortgagee. 

In Bankruptcy. On review of décision of référée in bankruptcy 
with référence to claim of E. D. Mahon, a créditer, 

Work & Work, for bankrupt. 
Walter W. Eankin, for créditer. 

SHIEAS, District Judge. From the facts certifled by the référée în 
this case, it appears that on the Ist day of March, 1899, the bankrupt, 
James H. Hatch, executed and delivered to E. D. Mahon a chattel 
mortgage upon certain personal property, including one bay mare and 
a lumber wagon, to secure the payment of a debt of $125; that this 
mortgage was not filed for record or recorded as required by the pro- 
visions of the Code of lowa; that on the 30th day of March, 1900, 
James H. Hatch was duly adjudged a bankrupt upon his own pétition, 
and a trustée of his estate was appointed and qualiiied; that upon the 
application of the bankrupt the property exempt to him was set apart, 
there being included therein the bay mare and lumber wagon covered 
by the mortgage to E. D. Mahon; tiiat the said E. D. Mahon flled her 
daim, based upon the note held by her and the chattel mortgage, and 
asked that the same be allowed as a preferred claim against the prop- 
erty included in the mortgage; that upon a hearing had before the 
référée it was ordered "that said claim be denied as a secured or pre- 
ferred claim, but the eame shall stand as a common claim, and be, and 
the same is, allowed as such for |72.75,"^ — the référée holding that the 
failure to record the mortgage rendered it invalid, under section 67a 
of the bankrupt act. It further appears that on the 26th day of May, 
1900, E. D. Mahon flled a pétition before the référée, asking that an or- 
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der be made requirîng tlie bankrupt to turn over and deliver to the 
trustée the bay mare and wagon set apart as exempt property, in order 
that the trustée might sell the same, and apply the proceeds to the 
payment of the claim due the petitioner. Upon the hearing on this 
pétition the référée entered an order to the effect "that on demand the 
bankrupt, James H. Hatch, shall surrender and deliver to Edgar Dag- 
gett, trustée herein, the said mare, Nell, and the said lumber v/agon; 
the said trustée to sell the same at public auction, iirst posting ten 
days' notice of the time and place of said sale, or at private sale, for 
not less than seventy-five per cent, of the appraisal ; the proceeds, less 
expense of taking, keeping, and selling, or so mueh thereof as may be 
necessary, to be paid to the said E. D. Mahon." To this order the 
bankrupt excepted, and now présents the question of the validity of 
the order to this court for détermination. 

By the provisions of section 70 of the bankrupt act it is declared 
that there shall be vested in the trustée the title of the bankrupt, as it 
existed at the date of the adjudication, to the varions kinds of prop- 
erty enumerated in the section, "except in so far as it is to property 
which is exempt." As the bay mare and the lumber wagon in contro- 
versy were set apart to the bankrupt as property exempt under the 
provisions of the Code of lowa, it follows that the trustée is not vested 
with the title to this property, nor bas he any equity therein as the 
représentative of the gênerai creditors. The trustée cannot assert any 
right to the property, nor show any ground for asking an order for 
a sale thereof. The actual possession of the property is held by the 
bankrupt, and since the same was segregated from the estate, and 
assigned to the bankrupt as exempt, it has ceased to be within either 
the actual or constructive possession of the court of bankruptcy. The 
situation is not one, therefore, which enables the créditer to invoke 
the jurisdiction of the court on the ground that, as the property is in 
the possession of the court, it can take jurisdiction over claims sought 
to be enforced against the property. The order excepted to requires 
the bankrupt, on demand, to deliver up the possession of the property 
to the trustée, and then directs the trustée to make sale thereof for the 
beneflt of the mortgagee. The jurisdiction cannot, therefore, be sus- 
tained on the theory that the court has possession of the property; 
and I f ail to see upon what ground the court in bankruptcy can under- 
take to direct the sale of property not in its possession, to which the 
trustée has no title, and in which the creditors bave no interest or 
equity. The question whether the mortgagee can enforce the mort- 
gage against the horse and wagon is one in which the other creditors 
and the trustée bave no interest, but is simply a question to be decided 
between the mortgagor and mortgagee; and as the property in dispute 
does not form any part of the bankrupt's estate, and is not in the pos- 
session or under the control of the court, the référée should hâve re- 
fused to entertain the pétition of the mortgagee, for want of jurisdic- 
tion. The order excepted to is therefore reversed, and the référée is di- 
rected to enter an order dismissing the pétition, for the reason stated. 
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In re QUACKENBUSH. 

(District Court, N. D. New York. June 13, 1900!) 

No. 101. 

1. Bankruptct — Opposition to Discharge— Concealmekt of Assets. 

Where a debtor makes a voluntary transfer of his property, without 
considération, to his wife, for the purpose of defrauding liis creditors and 
placing the property beyond tlielr reacli, but continues always in tlie 
fuU use and enjoyment of tlie property, and the receipt of its rents and 
profits, and does not disclose the true facts regarding such property in his 
schedule in bankruptcy, or surrender it to his trustée, he is guilty of having 
"concealed, while a bankrupt, from his trustée, property belonging to his 
estate in bankruptcy," within the meaning of Bankr. Act 1898, § 29b, so as 
to forfeit his right to a discharge, although the fraudulent transfer was 
made long before the passage of the bankruptcy act; for the concealment 
is continuous, and extends beyond the date of the adjudication In bank- 
ruptcy. 
'A Samb. 

The bankrupt is noné the less guilty of "concealing" such property be- 
cause the facts and clrcumstances relating to the fraudulent transfer 
were, opon the bankrupt's examination, made known to the trustée or the 
creditors, the essence of the offense being the placing of the property in 
such a situation that the tnistee cannot reach it, with the intent, on the 
part of the bankrupt, not only to keep It from the creditors, but to enjoy 
It himself ; nor is it material that the concealment proves unsuccessful, 
or that the trustée may recover the property for the beneflt of the estate. 

In Bankruptcy. On exceptions and on motion to confirm the re- 
port of the référée recommending that a discharge be denied the bank- 
rupt because of his having concealed from the trustée his Interest 
in certain real and personal property. 

The référée recommended the déniai of a discharge on the ground that the 
eleventh speclflcatlon was well pleaded and its averments sustained by the 
proof. As orlglnally flled spécifications numbered 7 and 6 were defective. 
Thèse defects bave now been cured by amendment In légal efCect the report 
of the référée sustains also thèse spécifications as amended. The questions 
debated, therefore, arlse upon spécifications numbered 7, 9, and 11. Spécifica- 
tion 7, as àmended, allèges, in substance, that the bankrupt knowingly and 
fraudulently concealed and still conceals from his trustée property known as 
the "Opera-House Property," situated In Pittsfleld, Mass. It allèges that 
this fraud and concealment was consummated in the foUowing manner: In 
the summer of 1881 the bankrupt, being largely indebted, for the purpose of 
defrauding his creditors, caused certain fraudulent and flctitlous actions to be 
brought in which he permitted judgments to be taken by default and the said 
opera-house property to be sold to his brother-in-law for the nominal sum 
of $500, which sum was advanced by the bankrupt. That after the sale the 
bankrupt continued to deal with said property as his own and received the 
rents thereof until the year 1895, when, at the request of the bankrupt, the 
property was, wlthout considération, conveyed to his second wife, he continu- 
ing as before to treat the property as his own, receiving the rents and profits 
thereof and concealing the same from his trustée. That the banicrupt know- 
ingly and fraudulently omitted this property from his schedules pretending to 
receive the rents and profits as agent of his wife. That the property is worth 
the sum of $100,000 over and above ail liens and incumbrances. Spécification 
9, as amended, allèges, in substance, that the bankrupt knowingly, fraudu- 
lently and eontinuously concealed from his trustée and now conceals his estate 
and interest in the American House property, at Pittsfield, Mass. That this 
pnperty was transferred to tlie banlcrupt's flrst wife by tiie foreclosure of a 
fictitious mortgage in April, 1891, which foreclosure was deceitfully and col- 
lusively accomplished to enable the bankrupt to cheat his creditors. That 
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tùereafter, by a séries of fraudulent devices, the property was conveyed to 
the bankrupt's second wlfe in March, 1895; tliat after tliis conveyanee tlie 
banlirupt contlnued to exercise acts of ownerstiip over said property and to 
collect tiie rents and appropriate the same to bis own use. That said prop- 
erty is wortb to exceed $100,000 and that the banltrupt concealed and continues 
to conceal the same from his trustée. Spécification 11 allèges that tbe bank- 
rupt bas concealed his interest amounting to over $5,000, in his deceased 
wit'e's Personal estate, to one-third of whicb he became entitled upon her 
deatb, intestate, in September, 1891. That he conveyed the same in Oetober, 
1891, without considération, to one Waterman, and by falsely and fraudulently 
claiming ever since that such transfer was a bona flde and honest transaction 
he bas concealed his ownership in said fund, which belongs to his estate, from 
bis trustée in bankruptcy. 

The référée bas presented a carefully prepared and volnminous report in 
■which tbe salient features of the évidence are considered and, substantially, 
ail of tbe authorities bearing on the questions involved are cited. The référée 
concludes his report as foUows: "After most careful considération, and most 
reluctantly, I am satisiied beyond doubt that the bankrupt bas been gullty, in 
law as well as in fact, of such a concealment of property as îs condemned by 
section 29, Bankr. Act. It is objected and urged that the cases cited by the 
counsel for the creditors deal -with secret trusts, while none is hère establisbed. 
Whether there be a secret trust or merely a colorable transfer the resuit seems 
to me to be the same. The bankrupt bas in fact a valuable interest in the 
undistributed personalty of his deceased wlfe which, had he been so disposed, 
he could bave turned over or disclosed to his trustée, and which be bas know- 
ingly and fraudulently concealed, while a bankrupt, from his trustée. I can- 
not believe the bankruptcy act was ever intended to free from his debts any 
man whose affairs and surroundings are such as appear in this case. I may 
be wrong, but my convictions are clear. In my judgment a discharge sbould 
be refused." 

Charles E. Patterson, for bankrupt, 

John L. Cadwalader, John Lindley, David Levy, and George Cog- 
gill, for opposing creditors. 

COXE, District Judge (after stating the facts as above). The care- 
ful examination bestowed upon this case by the référée, evidenced 
by an elaborate and painstaking report upon ail the issues of law 
and fact, renders it unnecessary at this time to do more than indi- 
cate the conclusion of the court upon the fundamental question of 
law involved. Broadly stated the référée has found that the proceed- 
ings by which, years prior to the présent law, the bankrupt's prop- 
erty, real and personal, was transferred to his confidential adviser 
and to his wife, were instituted for the purpose of defrauding his cred- 
itors and putting his property beyond their reach. The référée flnds 
that the transfers, though cunningly and ingeniously devised, were 
in fact without considération and were null and void as to cred- 
itors. He finds further that though the légal title is in the wife 
the property is actually owned and controlled by the bankrupt himself, 
he having exercised the same dominion over it since the transfers as 
before. The conclusion follows that, upon his qualification, the prop- 
erty vested in the trustée by virtue of section 70, par. a, subd. 4, of 
the act, or that it belonged to the bankrupt under a secret trust for 
his benefit. The principal facts found by the référée are unquestioned 
and it is enough to say that his findings are supported by the évidence. 
There is no reason why they should not be accepted by the court. 

The pivotai question of law arising upon thèse facts may be stated 
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briefly and broadly as follows: Oan a discharge be refused upon the 
ground that the bankrupt bas concealed bis property from bis trus- 
tée where be transferred it in fraud of creditors years prior to tbe 
act, but in sucb circumstances that be continues to control it and en- 
joy tbe benefits of it himself ? Tbe law, so far as applicable to tbis 
condition, provides that tbe judge, after duly investigating the merits, 
sball discharge the bankrupt unless be bas committed an offense 
punisbable by imprisonment as provided in section 29b of the act, 
namely, — knowingly and fraudulently concealed, while a bankrupt, 
from bis trustée property belonging to his estate in bankruptcy. In 
order to warrant tbe refusai of a discharge under tbis section it is 
necessary that the creditors shall establisb tbe following proposi- 
tions beyond a reasonable doubt: First. That the bankrupt bas con- 
cealed property from bis trustée in bankruptcy. Second. That the 
property so concealed belongs to tbe bankrupt's estate. Tbird. That 
the concealment occurred while be was a bankrupt or after bis dis- 
charge. Fourth. That the concealment was made knowingly and 
fraudulently. In other words, it is necessary to show that Quacken- 
bush since be bas been adjudicated a bankrupt bas knowingly and 
fraudulently concealed from bis trustée property wbicb belongs to bis 
estate and should be divided by the trustée among his creditors. If 
tbe fraudulent transfers complained of, occurring as they did long 
prior to tbe act of 1898, had culminated at the time they were made 
so that the bankrupt's interest in the property passed forever be- 
yond bis control and became vested legally and beneficially in the 
transférées, there can be no doubt that be would be entitled to bis 
discharge no matter how preferential and fraudulent the tranef ers 
may bave been as to creditors at tbe time. A fraud committed 
prior to the law making it a crime cannot bar a discharge. In re 
Webb (D. C.) 98 Fed. 404. In 1891 the bankrupt could bave 
transferred bis entire property to a single creditor to the exclusion 
of ail tbe rest and the transaction, had it ended there, would not 
bave affected his right to a discharge in the remotest degree. If, how- 
ever, tbe creditor bolds the property in trust for the bankrupt a very 
différent proposition is presented. The difflculty with the bankrupt's 
contention is that the transaction did not end in 1891. By virtue 
of transfers made prior to July 1, 1898, the bankrupt is still enjoy- 
ing property wbicb equitably belongs to his creditors. Tbe référée, 
after seeing and hearing tbe witnesses, bas found that tbe transfer 
of the Personal estate, wbicb vested absolutely in the bankrupt upon 
tbe death of bis first wife, was merely a juggle by wbicb the légal 
title was temporarily vested in another to prevent the property from 
being reached by creditors. In short, tbis property was tbe property 
of the bankrupt. It is used and enjoyed by him as fully as if the 
légal title were in his name. The référée is of the opinion that the 
bankrupt acquired over it absolute ownership and control, that his 
attempts to bide it bave proved abortive and that at any moment be 
can transfer it to tbe trustée if be desires so to do. 

It is argued that there is no concealment because the facts regard- 
ing transfers to Waterman and to the bankrupt's présent wife were 
made known to tbe creditors. It is thought that tMs is too tecbnical 
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a view to take of thé statute. Although the présent act is more 
libéral than former acts in permitting discharges it cannot be doubted 
that the purpose of the lawmakers was to grant this privilège only to 
the honest bankrupt who surrenders ail that he possesses to his 
creditors and not to one who by a process of légal necromancy is 
living in luxm'y upon an estate which equitably belongs to them. 
It would be an exceedingly narrow construction to hold that the bank- 
rupt avoids the charge of concealment because he informa the trus- 
tée of the plan adopted to eflectuate the fraud. This information in 
no way aids the trustée so long as the property is beyond his reach. 
Should a party in contemplation of bankruptcy couvert his assets into 
gold and place it in the hands of a trusted agent who immediately 
embarks for some Patagonian port, it is thought that the banknapt 
could hardly escape the charge of fraudulent concealment by giving 
a detailed account of the steps taken to get the property beyond the 
jurisdiction of the court. He might recite in his schedules the 
amount and value of the property abstracted and the name of the 
ship, of the agent and of the destined port; but ail this would not 
condone an act which every honest man must regard with abhorrence. 
Again, a bankrupt conveys ail his property to his wife for his own 
benefit and without considération and the next day files his pétition 
and schedules in which the deed of transfer is fully described. Can it 
be maintained that the accusation of concealment is met by such a dis- 
closure? In each instance the property is gone, the creditors hâve 
lost it, the trustée cannot reach it, the bankrupt alone can call it back. 
The character of the fraud is not altered because it is admitted by the 
perpetrators. Disclosure of the fraud is not inconsistent with conceal- 
ment of the property. The essence of the offense is the concealment of 
the property with intent to keep it from the creditors; the time when 
the scheme was concocted, which makes the concealment possible, is 
not material. Neither does it avail the bankrupt that the conceal- 
ment has proved unavailing; the trustée may recover the en tire 
amount and still the discharge must be withheld. The offense is con- 
summated if the bankrupt with fraudulent intent conceals for a single 
day his property from the trustée. The law does not say that the 
fraud must be successful. One who attempts such dishonesty is 
deemed unworthy of a discharge and he is none the less unworthy 
because the attempt is or may be frustrated. 

Leaving the real estate ont of considération, if the referee's facts 
and conclusions be correct, the bankrupt to-day has in his possession 
and under his control at least |5,000 which belongs to the trustée. 
This property was transferred to the bankrupt's confidential friend 
by a mère légal shufiie for the purpose of keeping it from his cred- 
itors. The transférée parted with no considération and understood 
the transaction as undertaken for the benefit of the bankrupt and to 
baffle his creditors. The court inclines to the opinion that the ref- 
eree's findings of fact and conclusions of law are correct. It is this 
feature of continuons concealment, extending beyond the date of bank- 
ruptcy, which disftinguishes this case from most of the cases cited un- 
der the présent act. The question is a novel one, so far as the law 
of 1898 is concerned, and the argument has been presented with great 
learning and ability on both sides. The décisions arising under the 
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aet of 1867 deal with language so nearly similar that they are en- 
titled to great weight as interpreting the présent law. Every im- 
portant proposition now discussed is carefully considered in the Huss- 
man Case, 2 N. B. E. 437, Ped. Cas. No. 6,951. TMs case cannot be 
successfully distinguished, on principle, and the reasoning of the able 
opinion of the district judge fully sustains the détermination reached 
in the case at bar, 

The court cannot resist the conclusion that some part, at least, of 
the property in question belongs equitably to the trustée. The bank- 
rupt, if not the actual owner, is the bénéficiai owner thereof and by re- 
afiQrming the fraudaient transfers, though made prior to the act, as 
a cloak to hide and -cloud the title, is guilty of the concealment con- 
templated by the law. It is true that he has admitted some facts, but 
he has neither restored the property nor confessed the fraud. The re- 
suit is that he is to-day enjoying property which should be divided 
among his creditors. It cannot be that congress intended to sanc- 
tion and reward such conduct. It is not the intention of the law to 
release a dishonest debtor. Unless a bankrupt deals fairly with his 
creditors he cannot expect the court to give him a receipt in full of 
their debta. Diacharge refused. 

On Pétition for Behearing. 
(July 10, 1900.) 

The court bas examined with care the arguments advanced în the 
pétition and is clearly of the opinion that a case for a rehearing has 
not been made out. No new fact is presented, no new proposition 
of law is argued. Indeed, it is hardly possible to assume, in view of 
the elaborate oral argument, the exhaustive briefs and the unques- 
tioned ability of counsel, that anything was omitted which could 
strengthen the bankrupt's position. The court did not discuss every 
proposition argued, but it considered them ail. It was thought un- 
necessary, after reaching the gênerai conclusion that concealment was 
shown, to enter into an analysis of ail the subsidiary questions debated 
in the briefs. To bave done so would hâve extended the opinion be- 
yond reasonable length and was particularly unnecessary in this case 
because of full report of the référée. The court intended to make 
clear the central proposition that the record disclosed a case of con- 
cealment which compelled a refusai of the discharge. 

It was shown that the bankrupt is enjoying property wMch equitably 
belongs to his creditors and would to>-day be in the hands of his trustée 
if he performed his obvious duty regarding it. It can hardly be 
imagined that the nominal title in his wife would offer any obstacle 
if the bankrupt honestly desired that the property should be divided 
among his creditors, but even should she prove récalcitrant a disclos- 
ure of the whole truth by the bankrupt would compel a recovery by 
the trustée. In short, to state the case bluntly, the bankrupt's prop- 
erty is now in his possession or imder his control. This property be- 
longs to his creditors and would be in the hands of his trustée but 
for his fraud which fraud is persisted in and used as a cloak to cover 
the property and keep it in his possession. This conduct upon his 
part amounts to concealment and prevents a discharge. 

The motion for rehearing is denied. 
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In re THOMPSON, 

(District Court, N. D, lowa. G. D. June 18, 1900.) 

BAKKKnPTcrs'— Who Subject to Adjddtcatios— Stock Farmiîb. 

In Bankr. Act 1898, § 4b, exempting from liability to adjudication in 
involuntary Ijankruptcy "persons engaged chiefly in farming or the tillage 
of the soil," the latter phrase does net limit the former; and hence a 
person whose principal occupation is raising cattle and hogs for ttie mar- 
Icet, his farm being devoted cliiefly to use as pasture land, and for raising 
grass, hay, and corn wtieTewitli to feed and fatten the stock, is not sutt- 
ject to tie adjudged bankrupt on the pétition o£ his creditors, being a 
farmer, though not a tiller of the soil. 

In Bankruptcy. On pétition for adjudication in involuntary bank- 
ruptcy. 

From the évidence submitted in tliis case tlie court finds the facts 
to be as follows: 

(1) That for more than six months next preceding March 2, 1900, the date 
of the filing of the pétition by creditors in this case, the défendant, William 
J. Thompson, resided in Emmet county, lowa, 

(2) That on the 14th day of December, 1899, the défendant, Thompson, exe- 
cuted a chattel mortgage upon his Personal property to the First National 
Bank of Estherville, lowa, to secure the sum of $1,500 due the bank, and on 
the 25th of January, 1900, he exeeuted a second chattel mortgage on his Per- 
sonal property to Joseph Hardie for the sum of $3,000; that when thèse mort- 
gages were thus execnted and delivered the défendant, Thompson, was "in- 
solvent" within the muaning of that term as used and defined in the bankrupt 
act, and thèse mortgages were exeeuted and delivered by the défendant, 
Thompson, with the intent thereby to give a préférence to the mortgagees over 
his other creditors, he being indebted at the time the mortgages were given and 
at the time the pétition in bankruptcy was flled in an amount exceeding $5,000, 
the number of his creditors being less than 12. 

(3) That the petitioning creditors, Joseph J. Steil and the firm of Mugan & 
Steil, are now, and were when the pétition in bankruptcy was tiled, creditors 
of said défendant, Thompson, holding provable claims against him in amounts 
exceeding $500, which are unsecured. 

(4) That with respect to the business and occupation of the défendant, 
Thompson, the parties hâve stipulated the facta to be as follows, and the 
court finds the facts to be: That in 1897 said William James Thompson was 
farming a half section of land in Emmet county, lowa; that at that time he 
had horses and farming machinery for earrying on the farming business on 
said section; that he was not a cattle raiser; that he had cows sufficient to 
furnish milk for the uses of the farm; that in 1898 he farmed the half section 
and about 30 acres of a neighbor's land, and had in addition a quarter section 
of hay land; that in the fall of 1897 he purchased some cattle, — a small num- 
ber, about 16 or 17; that in the spring and fall of 1898 he purchased a considér- 
able number of cattle for feeding purposes; that in 1899 he purchased cattle 
so that he had about 250 head; about 100 of thèse he fed for beef cattle in 
the fall of 1899; that he leased an additional quarter section of land for hay 
land, and a half section for pasture land, for the cattle in the summer of 1899; 
that out of the land farmed by him there was about 330 acres of the land un- 
der plow, 80 acres in corn, the balance in wlieat and small grain; that the 
corn raised on said land was about 80 acres, of which there was fed in fodder 
about 27 acres, and about 1,350 bushels fed otberwise; that to fatten tlie 
first 100 cattle that were being fattened it would take about 8,000 bushels in 
addition to that which he raised; that of the amount of land farmed by him 
three quarter sections was in a body, and a quarter section of hay land sep- 
arate and apart from that, and a half section of grasy land separate and apart 
from that; the amount of grain raised on said place could not hâve exceeded 
about $3,000; the cattle were worth about $8,000 or $10,000; In making the 
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above ostlmate as to the value of the eattle, it is not Intendefl that he, the 
said William James Thompson, was worth $10,000 over and above his debts. 
It Is further agreed that the sald Thompson had at various times purchased 
eattle to be fed and fattened upon the lands rented by him in Emmet county, 
and in payment for said eattle executed a chattel mortgage to the vendors 
for the fuU purchase priée thereof ; that the eattle purchased by him were 
young eattle, or were what la linown as "stockers," — that is, eattle which 
were to be fed and fattened for sale upon the marliets; that ail of said eattle 
were lîept upon the lands rented by Thompson; that the corn raised by 
Thompson was fed to the sald eattle as well as other corn, a considérable por- 
tion of which he purchased from the proceeds of small grain sold from said 
farm land; that ail of the hay and grass grown upon said rented lands were 
fed to said eattle in order to feed them for the marliets. It Is further agreed 
that the said Thompson during the timés hereinbefore mentioned liept and 
fed hogs upon the lands rented by him, and sold them in the usual manner 
upon the marliets in Emmet county; that while sald hogs were belng fattened 
they were liept upon the lands rented by Thompson, and moved in the spring 
of 1900 upon the farm of Joe Hardie. It is further agreed that prior to the 
flling of the pétition herein said W. J. Thompson had contraeted and sold ail 
of the stoclî owned by him; that delivery of the same was to be made, one 
part at a time, prior to the fîUng of the pétition herein, and the balance dur- 
ing the month of May, 1900. 

(5) That during the years 1897, 1898, and 1899 the greater part of the man- 
ual labor needed in the eultivation of the land oeeupied by défendant, and in 
feeding and taking care of the eattle and hogs owned by défendant, was done 
by hired help, under the control and dlrectioii of the défendant, although when 
necessary the défendant in person aided in doing the plowing and other work 
on the premises. 

(6) That about the Ist of March, 1900, the défendant gave up the possession 
of the premises described in paragraph 4 of thèse flndings, and removed his 
belongings, including the eattle and hogs he then had, to premises owned by 
Joseph Hardie. 

D. B. Eoberts and Yeoman & O'Connor, for petitioning creditors. 
Wright & Nugent and Crim & Penn, for défendant. 

SHIRAS, District Judge. Tte question of law presented by the 
facts of this case is whether the occupation of the défendant was such 
as to bring him within the classes of persons who cannot be adjudged 
to be bankrupts upon the pétition of creditors, under the provisions of 
section 4 of the bankrupt act, which enacts that any natural person, 
except a wage-eamer or a person engagea chiefly in farming or the 
tillage of the soil, may be adjudged to be an involuntary bankrupt. 
Upon behalf of the creditors it is contended that the excepted classes 
are but two in number, to wit, wage-earners and persons engaged in 
farming by tillage of the soil; or, in other words, that the phrase, "the 
tillage of the soil," is intended to limit the meaning which would other- 
wise be given to the description of "a person engaged chiefly in farm- 
ing." If this had been the intent of oongress, the more natural mode 
of expression would hâve been to enact that "any natural person, ex- 
cept a wage-earner or a person engaged chiefly in the tillage of the 
soil," should be excepted from the opération of the act; or if it was 
desired to use the word "farming," and yet to limit its meaning to 
mère tillers of the soil, the section would hâve declared that "any 
natural person, except a wage-eamer or a person engaged chiefly in 
farming by tilling the soil," might be adjudged a bankrupt. Neither 
of thèse forms of expression is used, the déclaration being that "any 
natural person, except a wage-eamer, or a person engaged chiefly in 
farming or the tillage of the soil," may be declared to be bankrupt. 
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The section provides, therefore, for three classes of persons who are 
excepted out from the opération of the act, to wit, wage-eamers, per- 
sons engaged chiefly in farming, and persons engaged chiefly in tlie 
tillage of tlie soil. It may be objected to tliis construction of the act 
that one who is engaged chiefly in farming will be engaged in the till- 
age of the soil, and therefore both descriptions are applicable to only 
one class of persons; but this is not true in ail cases, and while it is 
true that both descriptions will, in the majority of instances, be ap- 
plicable to those engaged in farming, yet this is not universally true, 
and the two descriptions are not strictly synonymous. Thus market 
gardeners, nurserymen, and the like are engaged in tilling the soil, but 
they are not engaged in the business of "farming" as that term is now 
used, and hence the need for including in the act words descriptive of 
a class who are engaged in tilling the soil, but who are not "farmers" 
as that word is now used and understood by the community at large. 
It is, however, further contended on behalf of the creditors that, 
whatever may be the proper construction of the act in this particular, 
the défendant was not engaged chiefly in farming, because be was in 
fact a dealer in cattle, buying and selling upon the market. The facts 
show that in 1897 the défendant was farming a half section of land in 
Emmet county, having the necessary horses and machinery for that 
purpose; that in the fall of that year he bought some 16 or 17 head of 
cattle; that in 1898 he farmed the half section, with 30 acres leased 
of a neighbor, having in addition a quarter section of hay land, and 
during that year he added to his cattle by purchases from others ; that 
in 1899, in addition to the land farmed in the preceding years, he 
leased an additional quarter section for hay land, and a half section 
for pasture land; that he had this year under plow 330 acres, 80 of 
which was in corn, and the remainder in wheat and small grain, and 
he had increased bis cattle to 250 head, buying what are known as 
"stockers," and fattening them for the market by feeding to them the 
grass, hay, and corn produced on the farm, and buying from others the 
corn needed over and above that produced by défendant. In other 
words, the facts show that in 1899, and up to the spring of 1900, the 
défendant was engaged in farming 830 acres of land, of which 330 
were under plow, and devoted to the production of corn, wheat, and 
other email grains, and the remainder was used for hay and pasture 
lands, and upon this farm the défendant had 250 head of cattle, which 
he was fattening for sale upon the market. The défendant claims 
that thèse facts show that he was engaged chiefly in the business of 
farming, and the creditors assert that hia chief business was that of 
dealing in cattle. The business of farming includes the fattening of 
cattle and hogs for the market from the products of the farm, and but 
one conclusion can be drawn from the facts of this case, and that is 
that during the years 1897, 1898, and 1899 the défendant was engaged 
chiefly in the business of farming, and therefore he belongs to a class 
of persons who are excepted out from the provisions of the bankrupt 
act, and it must therefore be held, as a conclusion of law, that the 
^défendant cannot be adjudged a bankrupt, and the pétition flled 
^against him must be dismissed, the défendant to recover judgment for 
costs. 

102 F.— 19 
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In re WBTMOBB. 

(District Court, B. D. Pennsylvania. June 11, 1900.) 

No. 27. 

"Bankruptct— Pkopebtt VasTiNa in Tbustbb— Continobnt Interest itt Es- 

TATE IN EbMAINDER— WlLLS— CONSTKUCTION. 

Under a devise to tlie use of one for Ufe, with power of disposition by 
wlll, and, in case of a failure to exercise the power, the property to go to 
tlie survivlng next of kln of the testator, one who is next of kin does not 
talie such an interest in the estate In remainder as wlll pass to ttie trustée 
uhder an assignment in bankruptey. 

For former opinion, see 99 Fed. 703. 

Charles E. Morgan, Jr., for trustée. 
Hatch & Wickes, for bankrupt. 

McPHERSON, District Judge. This pétition Is presented by the 
trustée in bankruptey, and asks the court to make an order directing 
the bankrupt to pay $55,000 in cash, or to deliver certain securities 
now in his possession. The securities are held by the bankrupt under 
a daim of title arising upon thèse facts : In 1886 his father's will was 
admitted to probate, the fourth paragraph being as follows: 

"Fourth. I glve and bequeath to my executors hereinafter named, other 
than my wlife, the sum of one hundred tbousand dollars (in cash, or in secu- 
rities or stock valued by my executors at that sum), upon trust to keep the 
same Invested, and to receive the Income thereof, and, after deducting rea- 
sonable charges for the management of the sald trust, to apply the net 
amount of such Income, from time to time as It shall accrue, to the use of 
my wife, Sarah Taylor Wetmore, so long as she shall llVe; and I empower 
my said wife to dispose of the principal sum so held In trust, and any ac- 
cumulations thereof, by last will and testament duly executed by her, and 
ts such manner as she shall thlnkiproper; and, in default of such disposi- 
tion by wlH, I , glve the said trust f und, upon her decease, to my own then 
survivlng next' of. kin. In like manner and shares as If the same were to be 
then distrlbuted as my own proper estate, dyirig at time Intestate." 

Under this paragraph, $100,000 in securities came into the hands 
of the executors named by the will. In January, 1899, the bankrupt 
filed a voluntary petitioUj upon which an adjudication was duly en- 
tered. In March of the same year, his mother died, leaving a will by 
which she exercised in favor of the bankrupt the power of appoint- 
ment given to her by the foregoing paragraph ; and he now holds, ap- 
parently in his own right, securities amounting to about f55,00O, — 
the remainder of the fund having been expended during his mother's 
lifetime. The pétition now under considération asks the court to order 
thèse securities to be delivered to the trustée; the theory of the péti- 
tion being that the bankrupt's interest in the fund was, at the time of 
the adjudication, such an interest as he could hare transferred at law, 
and was therefore property that passed to the trustée. A demurrer 
has been filed to the pétition, and the question for décision is whether 
the bankrupt took a property interest, transférable at law, under the 
fourth paragraph of his father's will, or, stated in other words, wheth- 
er such interest as he may now possess was acquired after the date of 
liie adjudication. 
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I do not think any valuable purpose would be served by an elaborate 
discussion of the question, or by a detailed examination of the numer- 
ous, and not always harmonious, authorities cited by counsel. It 
seems clear to my mind that the banknipt had no interest assignable 
at law in the trust fund created by the foregoing paragraph of his 
father's will, and therefore that no such interest passed to the trustée 
in banliruptcy. My reasons for this conclusion may be stated in a few 
words. The paragraph in question neither named the bankrupt, nor 
described him. No doubt, at the date of the testator's death he was 
then his father's next of kin, but the paragraph gave nothing to the 
next of kin ascertainable at that date. The bequest was to the next 
of kin ascertainable at a future date; and whether the paragraph 
would then describe the bankrupt depended upon his continuing to live 
until that time should arrive. Moreover, even if he outlived his 
mother, and might then be found to be the next of kin, it did not foUow 
that the paragraph would give him an interest in the fund. There 
was another contingency between him and the acquiring of such an 
Interest, namely, that his mother might exercise her absolute right of 
appointment in favor of some other person. Thèse two contingencies, 
in my opinion, prevented him from taking an interest, assignable at 
law, in the fund created by the paragraph in controversy. His posi- 
tion is not to be distinguished from the position of an heir apparent, 
who will succeed to an estate if he outlive the owner, and if the owner 
do not make a will in favor of some other person. This, however, ie 
a mère hope of succeeding to the estate, and has never been supposed 
to be such an interest as is capable of being transferred at law. In 
equity, an assignment by such an heir might be enforced as an agree- 
ment to convey, but only if a valid considération had passed between 
the parties. 

The demurrer is sustained, and the pétition is dismissed. 



In re EMSLIE et al. 

(Circuit Court of Appeals, Second Circuit May 24, 1900.) 

No. 152. 

1. Mbchanics' Liens — Suppiciency of Notice. 

Where tlie mechanic's lien law of the state (Laws N. Y. 1897, c. 418, § 
9) provides that a notice of such lien, to bind the property, shall state, 
among other things, the agreed price or value of the labor perfonned or 
materlals furnished, and the time when the first and last items of worlj 
were performed or materlals furnished, a notice which wholly omits to 
specify thèse particulars is insulHcient, although the statute also provides 
that a "substantial complianee" with Its provisions shall be sutBcient for 
the validlty of the lien. 

3. Bankruptct— DissoLOTioN DP LiENS— Mechanicb' Liens. 

Where the mechanic's lien law of the state gives a lien for labor or 
materlals from the time of the filing of a notice claiming such lien, 
authorizes such notice to be flled at iny time during the progress of the 
work or within 90 days thereafter, and provides that if an action shall 
not be brought to enforce the lien within a speeifled time the lien shall 
be discharged, a lien acqulred by the filing of such a notice within four 
months prior to the filing of a pétition in bankruptcy agalnst the Insol- 
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vent debtor wlll not be dissolved by his adjudication as a bankrupt, 
nnder the provisions of Bankr. Act 1898, § 67f, not being a "lien obtained 
through légal proceedings," withln the meaning of that section. 

8. Same. 

Nor is such a lien dissolved by section 67©, whieh provides that an 
adjudication of bankruptey shall annul ail incumbrances of his property 
made or given by the banlirupt withln four months prier to the filing of 
the pétition, and Intended to hinder, delay, or defraud his creditors, or 
which are void by the laws of the state in which the property is situated; 
for a mechanic's lien Is not created by the debtor, but by the statute, or 
by the act of the lienor In filing the statutory notice. 

4. Same— St AT of Action in State Codbt. 

Where a créditer claiming a mechanic's lien on property of a person who 
has been adjudged bankrupt, over which the court of bankruptey has ac- 
qulred jurisdiction, brings an action in a state court for the foreclosure of 
such lien without leave of the bankruptey court, It Is an unwarrantable in- 
terférence with assets of the bankrupt in the custody of the latter court, 
and the further prosecution of such action wUI be stayed. 

(Syllabua by the Court.) 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
In Bankruptey. See 97 Fed. 929; 98 Fed. 716. 

G. H. Young, for appellant. 

T. V. W. Anthony, for appellee. 

Before WAIIACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is an appeal from an order, 
granted upon the application of a trustée in bankruptey, staying an 
action brought in a state court by a subcontractor to foreclose a lien, 
claimed under the New York mechanic's lien law, for the labor and 
materials fumished in building a house. The notice of lien was filed 
by the subcontractor April 28, 1899. August 15, 1899, upon a péti- 
tion in involuntary bankruptey flled by creditors, the contractors who 
erected the house for the owner of the real estate were adjudicated 
bankr upts. The action to foreclose the lien was commenced Au- 
gust 16, 1899. 

We agrée with the court below that a valid lien was not acquired 
by the subcontractor, owing to the omission to comply with the terms 
of the statute, which required the notice of lien to specify "the agreed 
price or value of the labor performed or to be performed and mate- 
rials furnished or to be furnished," and "the time when the flrst and 
last items of work are performed and materials are furnished." Laws 
N. Y. 1897, c. 418, § 9. , The notice of lien does not attempt to comply 
with either of thèse requirements, but states merely that "there re- 
mains due and unpaid (under contracts with Holland Emslie & Son) 
the sum of |1,700." Not only is there no statement of the con- 
tract price, or the value of the work and materials, or of the time 
when the flrst and last items were furnished, but there are no state- 
ments which by any possible implication can supply any information 
about thèse facts. The statute is to be liberally construed in aid 
of every bénéficiai purpose which was contemplated in its enactment, 
and a substantial compliance with its provisions is sufflcient to up- 
hold the lien. But a construction which would uphold a notice like 
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the présent would nullify its provisions, which are intended for the 
benefit of every claimant as well as for the owner of the property. 
Foster v. Schneider (Sup.) 2 N. Y. Supp. 875; Brandt v. Verdon 
(Com. PI.) 18 N. Y. Supp. 119. As was said in the former of thèse 
décisions: 

"To entitle a claimant to Its benefits, the directions of the statute must be 
substantially obsen'ed. If they are not, the lien cannot be secured, and the 
court bas no power or authority to sustain the proceeding; for a substantial 
compliance with the requirements of the statute is necessary to confer juris- 
diction." 

We are constrained to difler from the opinion of the court below 
that the lien was Toid, as against the trustée in bankruptcy, irre- 
spective of the insufûciency of the notice. The statute gives a lien 
for the value or the agreed price of the labor and materials from 
the time of the flling of the notice, authorizes the notice to be flled 
at any time during the progress of the work or within 90 days there- 
after, provides that if an action shall not be brought to enforce the 
lien within a specified time the lien shall be discharged, and pre- 
scribes the procédure in an action to enforce the lien. When the no- 
tice is filed, provided the flling is within the period prescribed, the 
lien binds the property to priority of payment in favor of the lienor 
for any indebtedness for improving the property due from the owner, 
as against subsequently acquired rights and titles. It will be ob- 
served that, although the lien is not created until the flling of the 
notice, this is an act optional with the mechanic or material man, 
and, if he chooses, he can perfect a lien day by day concurrently with 
the progress of the work. 

A trustée in bankruptcy cannot acquire a better title than the 
bankrupts had, except as to property which has been transferred 
contrary to the provisions of the bankrupt act, and takes the estate 
subject to ail liens and incumbrances other than those enumerated 
in section 67. That section dénies the privilèges of a lien to claims 
which, for want of record or for other reasons, would not hâve been 
valid as against creditors if there had been no bankruptcy, and 
enumerates the liens and incumbrances which are dissolved by the 
Adjudication of bankruptcy, or can be kept on foot and enforced by 
the trustée for the beneflt of the estate. The latter consists of two 
classes, — liens obtained through légal proceedings against an insol- 
vent debtor within four months prior to the flling of a pétition in 
bankruptcy against him, and incumbrances created by the act of the 
bankrupt within four months prior to the flling of the pétition, which 
are intended to defraud creditors or are void by the laws of the 
state in which the property is situated. The section préserves ail 
liens given or accepted for a présent considération. In our opinion, 
liens like the présent do not fall within either of the two classes. 
They are not within the flrst class, because they are not created 
or obtained through légal proceedings, either in strict définition or 
in the ordinary meaning of the term. A légal proceeding is any pro- 
ceeding in a court of justice by which a party pursues a remedy 
which the law affords him. The term embraces any of the formai 
steps or measures employed in the prosecution or défense of a suit. 
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In the section it obyiousiy refers to the use of judicial procees, the 
phraseology being "levies, judgments, attachments, or other liens ob- 
tained through légal proceedings." Tbe filing of notice of a me- 
chanic's lien has no necessary relation to the initiation or the prosecu- 
tion of a suit. The filing is essential in order to maintain the action 
to foreclose the lien, because otherwise the lien does not attach ; but 
it is no more a preliininary step in the suit than is the protesting 
of a note in a suit against the indorser. It is a proceeding of the 
same kind as filing a chattel mortgage or recording a deed. 

Such liens are not within the second class, because they are not 
an incumbrance created by the debtor. They are created by the 
statute, or by the act of the lienor in filing the statutory notice. 
The inctimbrances which are invalidated by the section are those 
which are "made or given" by the person adjudged a bankrupt. 
They include, not only those speciflcally mentioned, "conveyances, 
transfers, and assignments," but ail incumbrances, of whatever 
form, derived from his contractual act. Ilnless it can be said that 
the lien émanâtes in or is created by the contract authorizing the 
labor and materials to be furnished, it arises without his act. If 
it is a créature of the contract, rather than of the statute, it is sup- 
ported by the same considération, and, being given for a "présent 
considération," is preserved by the section. 

There are no équitable considérations in favor of the gênerai cred- 
itors of a debtor which should defeat a mechanic's lien. Every 
creditor dealing with the debtor does so with the knowledge that 
those who are fumishing labor and materials for the building can, 
if they choose, acquire a priority of payment over other creditors. 
Statutes giving such liens are designed to enable mechanics and 
material men to rely upon the security of the building itself, without 
looking to the responsibility of the owner. The justice and ex- 
pediency of giving such claims priority over the debts of gênerai 
creditors is manifested in the législation of the several states. We 
cannot believe that it was the intention of congress to put them 
upon the footing of the liens particularly mentioned in section 67. 
The question of the validity of such liens was considered by the 
circuit court of appeals for the Seventh circuit. In re Kerby-Dennis 
Co., 36 C. G. A, 677, 95 Fed. 116. In eonsidering the provisions of 
section 67 the court used this language: 

"We cannot indulge the presumptlon that congress Intended to avoid a lien 
secured by the act of labor, and preserved and continued In force only when 
légal proceedings are Instituted within a speclfled time. Such a construction 
would avoid ail mechanic's liens, and ail the liens of laborers, which the laws 
of varions states hâve for years sought to protect and to prefer." 

We agrée with the opinion of that court that the terms of section 
67 do not invalidate such a lien. The learned judge in the court 
below thought the lien given by the New York statute was to be 
distinguished from the lien given by the statute of Michigan, which 
was under considération in that case, by the circumstance that the 
lien under the New York statute originates in the filing of the 
notice of lien, while in the Michigan statute it originates by the 
act of fumishing the labor or materials, and is thus a strictly con- 
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temporaneous lien. We do not discover any substantial distinction 
between the two statutes. In one the lien is not given unless the 
notice is flled; in the other, although it arises when the labor or 
materials are furnished, it is lost unless a notice is filed within a 
specifled time. The object of both statutes is the same, and both 
accomplish practically the same resuit. In one the flling of the no- 
tice is necessary to perfect the lien, and in the other it is necessary 
to préserve it. In both it is whoUy optional with the lienor wheth- 
er he will avail himself, or not, of his right of priority. 

We hâve thought it necessary to discuss the questions which hâve 
been considered in regard to the eflScacy of the lien, because, in mak- 
ing the order, the court below passed upon thèse questions apparent- 
ly with the vievF of determining the rights of the parties to the fund 
in controversy. The order staying the action in the state court 
was a proper exercise of power, and should not be disturbed. That 
action was an interférence with assets of the bankrupts in the cus- 
tody of the bankruptcy court over which that court had previously 
acquired jurisdiction; and, as it was brought without the leave of 
the court, the order staying its prosecution was properly granted, 
within the principle of the décision of this court in the récent case 
of In re Russell (C. G. A.) 101 Fed. 248. 

The order is aflQrmed, without costs. 



In re FIXEN et al. 

FORGr V. FIELD et aL 

(Circuit Court of Appeals, Ninth Circuit. May 21, 1900.) 

No. 582. 

1. Bankruptcy— Préférences— Patment op Monet. 

A payment of mouey on account In the ordinary course of business Is a 
transfer of property, and, if made while the debtor Is Insolvent, and 
within four months before he becomes bankrupt, constitutes a préférence, 
within the meaning of Banlir. Act 1898, § 60. 

3. Same— Proof and Allowancb dp Claims— Preferred Creditors. 

Under section 57g, providlng that "the claims of credltors who bave 
received préférences shall not be allowed unless such credltors shall sur- 
render thelr préférences," a creditor who bas received a partial payment 
of his debt while the debtor was insolvent, and within four months before 
the latter became banlirupt, cannot prove the balance of his debt as a 
claim against the estate of the banlirupt without surrenderlng the préfér- 
ence so received, notwithstanding the fact that the payment was made in 
the ordinary course of business, and that the creditor had no knowledge 
or reasonable cause to believe that the debtor was insolvent, or that a 
préférence was Intended. 

Appeal from the District Court of the United States for the South- 
ern District of Califomia. 

This cause cornes before this court upon the alleged error ot the district 
court for the Southern district of Califomia, sitting as a court of banlîruptcy, 
in allowing the claim of Marshall Field & Co. against the estate of Pixen & 
Co., banlirupts. It appears that on May 29, 1899, Fixen & Co. were indebted 
to Marshall Field & Co., appellees herein, in the sum of $745.61 for merchandise 
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Bold and delJvered to sald Flxen & Co. by the appellees, and that on that day 
the appellees reeelved from Flxen & Co., In the ordlnary course of business, 
the sum of $428.45 on account of said indebtedness, leavlng a balance of 
$317.16 stlU due the appellees. Shortly thereafter the appellees again sold 
merchandise to the said Fixen & Co. to the amount of $232.50, maklng a 
total indebtedness of $549.66. It has been shown that Fixen & Co. were 
insolvent on May 29, 1899, when they made the payment on account to the 
appellees, and that said payment was made within four months of the filing 
of the pétition in bankruptcy. The court below allowed the daim of appellees, 
as creditors of the bankrupts, for $549.60. ïhe trustée of the bankrupt es- 
tate, appellant herein, ob.1ected to this allowance upon the ground that the 
bankrupts had, wbile Insolvent, given a préférence to the claimants, Marshall 
Field & Co., by said payment on account; that said claimants had net sur- 
rendered any portion of said payment to the bankrupt estate or to the trustée 
thereof, and the enforcement of said transfer and payment would give to 
said claimants a greater percentage of their debt than to other creditors of 
the same class. Upon this contention the trustée brings the matter to this 
court, and asks for a reversai of the judgment of the court below. 

E. T. Dunning and I. H. Johnston, for appellant. 

Charles Udell, L. L, Shelton, and H. G. W. Dinkelspiel, for appellees. 

Henry Ach, amicus curiae. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MOREOW, Circuit Judge (after stating the facts as above). The 
question to be determined in this case is whether a payment made on 
account by an insolvent debtor, in the ordinary course of business, 
within four months prior to his adjudication in bankruptcy, where it 
does not appear that the créditer receiving the payment had reason- 
able cause to believe that it was intended as a préférence, constitutes 
a préférence, under the bankruptcy act, that will prevent the allow- 
ance of the creditor's claims for the balance of the account. Section 
60 of that act provides (30 Stat. 5«2): 

"(a) A person shall be deemed to hâve given a préférence If, being insolvent, 
he has procured or suflfered a judgment to be entered against hlmself in favor 
of any person, or made a transfer of any of his property, and the effect of 
the enforcement of such judgment or transfer will be to enâble any one of 
his creditors to obtain a greater percentage of his debt than any other of such 
creditors of the same class." 

It has been questioned whether a payment of money in the ordinary 
course of business can be considered a transfer of property. In sec- 
tion 1 of the same act, however, the word "transfer" is deflned as in- 
cluding "the sale and every other and difiEerent mode of disposing of 
or parting with property, or the possession of property, absolutely or 
conditionally, as a payment, pledge, mortgage, gift, or security." As 
the word "property" is legally underatood to include every class of 
acquisitions which a man can own or hâve an interest in, it must 
certainly cover money; and the payment of money, therefore, by an 
insolvent to an unsecured creditor within the statutory period must 
be considered a transfer of his property, constituting a préférence, 
under section 60a of the act of bankruptcy, the enforcement of which 
transfer would allow one creditor to obtain a greater percentage of his 
debt than any other creditors of the same class. How is such préfér- 
ence to be dealt with? Subdivision "b" of section 60 of the same act 
provides: 
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"If a bankrupt shall hâve glven a préférence within four months before the 
filing of a pétition, or after the flling of the pétition and before the adjudica- 
tion, and the person recelvlng it or to be benefited thereby, or his agent acting 

therein, shall hâve had reasonable cause to believe that it was intended thereby 
to give a préférence, It shall be voidable by the trustée, and he may recover 
the property or its value from such pevson." 

It is not contended that the appellees lierein believed or had any 
knowledge that the payment from the bankrupt was intended to give 
to them a préférence, or that it would, in efEect, be a preferential trans- 
fer. The trustée could not, therefore, recover upon the ground stated 
in subdivision "b." But the bankruptcy act provides, in section 57g, 
that "the claims of creditors who hâve received préférences shall not 
be allowed unless such creditors shall surrender their préférences." 
The appellees hâve not surrendered their préférence, yet seek to hâve 
their claim allowed for the balance due them from the bankrupt, upon 
the contention that they received the payment from the bankrupt in 
good faith, without knowledge of its insolvency, continued to sell 
goods to the bankrupt flrm in the usual course of business, and that the 
acceptance of said payment on account should not be held as a préfér- 
ence which would prevent the allowance of their claim. In the former 
bankruptcy act, of 1867, the belief of the creditor as to the intention 
of the debtor in giving a préférence was considered, when the surren- 
der of such préférence was required. In section 23 it was provided: 

"Any person who • • • shall havo accepted any préférence, having rea- 
sonable cause to believe that the same was made or given by the debtor con- 
trary to any provision of this act, shall not prove the debt or claim • • • 
until he shall hâve flrst surrendered to the assignée ail property, money, bene- 
fit, or advantage received by him under such préférence." 

But in the act of 1898 congress omitted from section 57g any référ- 
ence to cause for belief on the part of the creditor, and stated in con- 
cise and unmistakable terms that "the claims of creditors who hâve re- 
ceived préférences shall not be allowed unless such creditors shall 
surrender their préférences." It is évident that the purpose or intent 
of the parties in giving or receiving a préférence was not intended to 
be considered in this section, but the effect of the préférence in the 
beneiit or advantage which it would give to one creditor over another. 
No penalty is imposed on the creditor by the section, but merely an 
option on the part of a creditor who bas received a préférence to kœp 
what he has received, and take no dividends from the bankrupt's 
estate, or to surrender his préférence and share equally with the other 
creditors in the distribution of the estate. The fundamental principle 
of the act is a real and effectuai equality in the distribution of the 
bankrupt estate. Lowell, Bankr. p. 43. In the disposition of prop- 
erty among creditors, equality is equity, Bank v. Sherman, 101 U. S. 
403, 406, 25 L. Ed. 866. To accomplish the purpose of the statute, the 
court exercises its équitable jurisdiction in dealing with préférences. 
The right to prefer creditors is an inflrmity still remaining in the body 
of the common law. It is contrary to the letter and spirit of the 
maxim that equality is equity. Paper Co. v. Eobbins, 151 111. 632, 38 
N. E. 153 ; 11 Am. & Eng. Enc. Law (2d Ed.) 186. In this view of the 
scope and purpose of the act, it certainly cannot be considered inéqui- 
table to require one who has received an undue portion of the estate, 
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no matter if innocently, to surrender that adrantage before partici- 
pating in further distributions of the estate with those wlio Lave not 
received such préférence. Coll. Bankr. p. 286. 

It is urged very earnestly on behalf of the appellees, and by counsel 
who hâve appeared as amici euriae, that this interprétation of the act 
will be disastrous to crédit; that it will unsettle business, and render 
mercantile transactions so uncertain and insecure that the country at 
large will suiïer by it. It is further contended that congress did not 
intend by this act to interfère with or disturb thé ordinary course of 
business of the country; and, in support of a construction of the srtat- 
ute that will avoid such supposed conséquences, numerous authorities 
are cited, which may be summed up in the rule that "statutes will be 
construed in the most bénéficiai way which their language will per- 
mit, to prevent absurdity, hardship, or injustice." Suth. St. Const. 
§ 324. The iirst observation pertinent to the considération of this 
rule is that the province of construction lies wholly within the do- 
main of ambiguity. Hamilton v. Rathbone, 175 U. S. 414, 421, 20 

Sup. et. 155, Adv. S. U. S. 155, 44 L. Ed. . It must therefore ap- 

pear that the statute is ambiguous, and thus open to construction. 
"The considérations of evil and hardship may properly exert an in- 
fluence in giving a construction to a statute when its language is am- 
biguous or uncertain and doubtful, but not when it is plain and ex- 
plicit. The same may be said of the considération of convenience, 
and, in fact, of any conséquences. If the intention is expressed so 
plainly as to exclude ail controversy, and is one not controlled or af- 
fected by any provision of the constitution, it is the law, and courts 
hâve no concern with the effects and conséquences. Their simple duty 
is to exécute it." Suth. St. Const. § 324. That the bankrupt act is 
ambiguous and uncertain in many of its provisions cannot be denied. 
But we are of the opinion that the particular provisions under con- 
eideration are reasonably clear and certain. Section 57g provides 
that the claims of creditors who hâve received "préférences" shall not 
be allowed unless such creditors shall surrender their "préférences." 
There is no ambiguity in this provision, and no uncertainty as to its 
purpose. When a creditor présents a bona flde claim against the 
bankrupt estate, the question to be determined is, bas the creditor 
received a "préférence" in his dealings with the bankrupt? If he has, 
the claim cannot be allowed. If he has not, it must be allowed. Then 
the question arises, what is the meaning of the word "préférence" ? If 
we tum to section 60a, we flnd the Word "préférence" deflned, and it is 
there declared to mean "a transfer" by the bankrupt "of any of his 
property," where the eflect of the enforcement of such a "transfer" will 
be to enable any one of his creditors to obtain a greater percentage of 
his debt than any other of such creditors of the same class. This 
définition flts very closely into section 57g, and points ont still more 
distinctly the preferred claims that are disallowed. But, to under- 
stand accurately the character of the transaction that will amount to 
a préférence, we must look for the meaning of the words "transfer of 
property." This meaning is found in paragraph 25 of section 1 of the 
act, where a "payment" is explicitly made one of the methods of trans- 
ferring property. With respect to the question under considération, 
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the statute itself bas furniehed us with this information: (1) Tliat a 
payment of money is a transfer o£ property; (2) a transfer of property 
by an insolvent debtor, whereby his créditer obtains a greater per- 
centage of his debt than any other créditer of his class, is a préférence; 
(3) a claim of a créditer who bas received a préférence shall not be al- 
lowed, unless such créditer shall surrender bis préférence. The werd 
"préférence," as used in paragraph 2 of section 3a, and in section 60b, 
bas no other meaning than that declared in section 60a. It is true 
that in those other sections a préférence qualified by certain other con- 
ditions produces other conséquences, but the conséquences clearly fol- 
low from the other conditions, and not from any différent meaning at- 
tached te the word "préférence." 

It is te be further observed that the construction which the appellees 
give te section 57g is the same as was given to section 23 of the act 
of March 2, 1867 (14 Stat. 517, 528). But in that section it was pro- 
vided that the créditer should not prove his claim if he had accepted 
a préférence, "having reasenable cause to believe that the same was 
made or given by the debtor" contrary te the provisions of that act, 
until he had surrendered the préférence. This construction would re- 
quire that the creditor's claim should be allowed under the présent 
act, unless it should be established that the créditer had reasenable 
cause to believe that the préférence was made or given by the debtor 
contrary to the provisions of the act. To give the act this construc- 
tion, we must de that which congress bas failed to do, namely, interpo- 
late the qualifying provision of the former act. This we cannot do. 
As was said by the suprême court in Bank v. Sherman, supra: 

"We cannot interpolate what is claimed. Such a function is beyond the 
spliere of our power and duty. It is our business to exécute ttie law as we 
find it, and not to malie or modify It." 

But, assuming that this référence to différent provisions of the 
présent act, and the comparison made with the corresponding pro- 
visions of the former act to ascertain the meaning of the statute, 
demonstrate that it is open to construction, what follows? As we 
bave read the act, is its meaning absurd? No such claim is made, 
and could not be sustained if urged. Does this meaning or inter- 
prétation of the act work hardship or injustice? It is claimed that 
it does, and that, by interfering with the ordinary transactions inci- 
dent to trade upon crédit, the administration of "the law as thus in- 
terpreted will destroy the business of the country. This is by no 
means clear. The créditer is not compelled to surrender a payment 
made to him on account, in the ordinary course of business, unless 
he bas reason to believe that his debtor is insolvent and that the pay- 
ment is a préférence. If the créditer is innocent in the transaction, 
he bas his option te retain the payment and waive his claim to the 
balance of the account, er he may surrender the payment and pré- 
sent his claim fer the whole account. He will do that which will be 
to his best interest, and his loss, in any event, will be one of degree. 
It is a well-knewn fact that the crédit System of trade bas its 
limitations and restrictions adjusted as far as possible to the con- 
tingencies of loss by insolvency, and that the pessibility of insol 
vency and its attending losses is a continuai factor in the ordinary 
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business of the country, which the bankrupt act is expected to ad- 
just and equalize among ail creditors by an équitable and just dis- 
tribution and settlement of the insolvent estate. It would seem, 
therefore, that, instead of destroying business, the interprétation we 
give to the act will be to the advantage of legitimate crédit, in 
placing ail creditors as nearly as possible on an equal footing. This 
view of the statute has been taken in the following cases, in which 
the question now under considération bas been fully and ably con- 
sidered: In re Knost (D. C.) 1 Nat. Baukr. N. 403; In re Conhaim, 
2 Nat. Bankr. N. 148, 97 Fed. 923; In re Wise (D. C.) 2 Nat Bankr. 
N. 151. In the case of Electric Co. v. Worden, 3 Am. Bankr. E. 634, 
39 C. C. A. 582, 99 Fed. 400, the circuit court of appeals for the 
Serenth circuit reaches the same conclusion. The Ft. Wayne Elec- 
tric Company, being indebted tO the Columbus Electric Company, 
gave three notes covering the indebtedness, maturing upon varions 
dates. After the maturity of the flrst note the créditer received from 
the debtor a partial payment thereon, in the regular course of busi- 
ness, and without reasonable cause to believe that the debtor was 
insolvent, and without an intent to obtain an unlawful préférence. 
Shortly afterwards involuntary proceedings were instituted against 
the debtor by other creditors, and it was adjudged bankrupt. The 
Columbus Electric Company flled its claim for the balance due upon 
the notes. The district court ordered that, if the said créditer should 
surrender to the trustée the sum received from the debtor as a par- 
tial payment, then the full amount of its claim would be allowed as 
an unsecured claim, but, upon the refusai of the créditer to repay 
said amount, its claim should be disallowed and expunged from the 
list of claims upon the trustée. The case was appealed to the United 
States circuit court of appeals. In expressing the opinion of the 
court, after discussing the sections of the act herein construed, Judge 
Jenkins said : 

"The bankrupt hère Intended to piefer the appellant. In the sensé that, 
while Insolvent, It sought to give an advantage over other creditors. It was 
received, to be sure, innocently, and without linowledge of that intent, but 
the payment none the less worked a préférence. It gave to the appellant an 
undue advantage over other creditors, and, whlle the act will not permit a 
recovery by the trustée of the payment because it was received innocently, 
it none the less remains that the meanlng of the act is that, if the appellant 
seek further payment eut of the estate of the bankrupt, he shall share equally 
wi+h other creditors wlth respect to his claim. That can only be accom- 
plished by a surrender of the préférence received as a condition of further 
payment out of the bankrupt estate. This construction, as we think, works 
out the hlghest equity between creditors. It may be difflcult to reconcile the 
varions phrases used In the act, but the construction whIch we place upon 
the section gives to the language thereln employed Its natural meanlng." 

This opinion expresses our views upon this- subject. The judg- 
ment of the district court is reversed, and the cause remanded to 
said court, with directions to disallow the entire claim of Marshall 
Field & Co., and expunge it from the list of claims against the bank- 
rupt estate. 
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HALL V. KINCELL et al. 

(Circuit Court of Appeals, Ninth Circuit May 7, 1900.) 

No. 583. 

BA.NKRTJPTCT — JUBISDICTIOK— SUITB BY TRUSTEES. 

Under the gênerai grants of jurisdiction to the district courts of the 
United States, as courts of banljniptcy, in the banliruptcy act of 1898, 
such a court has jurisdiction of a bill in egulty by a trustée in banliruptcy 
to set aside a conveyance of property previously made by the banlsrupt, 
and alleged to hâve been fraudulent as to hls creditors and preferential 
in character; and such jurisdiction is not taken away or limited by the 
provision of section 23b that "suits by the trustée shall only be brought 
or prosecuted in the courts where the bankmpt might hâve brought or 
prosecuted them If proceedings in bankruptcy had not been Instituted." 

Appeal f rom the District Court of the United States for the Southern 
District of California. 

On April 15, 1899, F. J. Kincell, one of the appellees herein, was adjudged 
a bankrupt by the United States dis^^rlct court for the Southern district of 
California, under the provisions of the bankruptcy act of July 1, 1898. There- 
after, on May 9, 1899, F. G. Hall, appellant herein, was elected trustée of 
the estate of said bankrupt. About one month before his adjudication in 
bankruptcy, the said Kincell conveyed to his wife, Elizabeth Kincell, by deed, 
certain real property, of the value of about $4,000, in payment of his prom- 
issory notes which she held in the srm of $1,600. Within a fevF days after 
the receipt of this deed, to wit, March 17, 1899, the said Elizabeth Kincell 
mortgaged the said real property to the Riverside Savlngs Bank & Trust Com- 
pany, appellee herein. On July 6, 1899, the appellant, as trustée of the said 
bankrupt estate, commenced an action in the United States district court for 
the Southern district of California against the appellees herein; alleging that 
the said deed f rom the bankrupt to his wife, and the mortgage by her to the 
bank and trust company, constltuted an unlawful préférence of a créditer of 
the said F. J. Kincell, and an unlawful conveyance of the said property of 
said bankrupt within four months of his adjudication in bankruptcy, and were 
in fraud of other creditors of the said bankrupt, and contrary to the provi- 
sions of the bankruptcy act. The prayer of the bill was "(1) that the con- 
veyance aforesaid be adjudged fraudulent and void, and that the same be 
canceled and set aside, and the record of the same be canceled; and (2) that 
the premlses be adjudged to be released from the lien and opération of the 
mortgage; or (3) that the défendants pay to plaintifC the value of the said 
premises, to wit, the sum of four thousand dollars, in gold coin of the United 
States; and (4) for costs of suit, and for such other and further relief as the 
court may deem meet and agreeable to equity." The appellees demurred to 
the bill upon several grounds, — among others, that the said district court had 
no jurisdiction of the persons or of the subject-matter of said action. Upon 
this ground alone the court sustained the demurrers, and dismissed the bill 
for want of jurisdiction. This décision is assigned as error by the appellant, 
and the case brought Into this court for review. 

John G. North and E. T. Dunning, for appellant. 
E. B. Stanton and Wilfred M. Peck, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges, 

MORROW, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

By the second section of the act of July 1, 1898, entitled "An act to 
establish a uniform System of bankruptcy throughout the United 
States" (30 Stat. 544, 545), the district courts of the United States are 
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made courts of bankruptcy, and invested, within their respective terri- 
torial limits, with such jurisdiction at law and in equity as will enable 
them to exercise original jurisdiction in bankruptcy proceedings, in va- 
cation, in chambers, and during their respective terms, — among other 
things, to — 

"(7) Cause the estâtes of bankrupts to be coUected, reduced to money, and 
distributed, and détermine controversies in relation thereto, except as herein 
otherwise provided; • * » (15) make such orders, issue snch process, and 
enter such judgments, in addition to those speciflcally provided for, as may be 
necessary for the enforcement of the provisions of thls act." Pages 544, 546. 

In addition to the jurisdiction hère created in the bankruptcy courts, 
and the powers granted to such courte in the paragraphe of the section 
quoted, it is further provided: 

"Notiiing in this section contained shall be construed to deprlve a court of 
bankruptcy of any power it wonld possess were certain spécifie powers not 
herein enumerated." 

Section 44 provides for thé appointment of trustées for bankrupt 
estâtes. Thèse trustées are by sections 1, 33, and 50b of the act made 
olBcers of the court; and in section 47 it is made the duty of such 
trustées, among other things, to^— 

"(2) Collect and reduce to money the property of the estâtes for which they 
are trustées, under the direction of the court, and elose up the estate as ex- 
peditiously as is compatible with the best interests of the parties in interest." 
Page 557. 

Section 67e provides: 

"That ail conveyances, transfers, asslgnments, or eneumbrances of his prop- 
erty * • • made or given by a person adjudged a bankrupt * * » 
with the intent and pOrpose on his part to hinder, delay, or defraud his cred- 
itors * » * shall be nuU and void as agalnst the creditors of such debtor 
• * * and ail property of the debtor conveyed, transf erred, assigned or en- 
cumbered as aforesaid, shall, if he be adjudged a bankrupt, • * * be and 
remain a part of the assets and estate of the bankrupt ând shall pass to his 
said trustée, whose duty it shall be to recover and reclalm the same by légal 
proceedings or otherwise for the beneflt of the creditors." Page 564. 

Section 70 provides, with respect to the property of the bankrupt, 
that: ; 

"The trustée of the estate of a bankrupt, upon his appointment and quali- 
fication, and his successor or successors, if he shall hâve one or more, upon 
his or their appointment and qualification, shall in turn be vested by opéra- 
tion of law with the title of the bankrupt, as of the date h e was adjudged a 
bankrupt, except in so far as it Is to property which is exempt, to ail • * • 
(4) property transferred by him in fraud of his creditors." Page 565. 

It appears from thèse provisions that the powers granted in this stat- 
ute to the district courts of the United States within their respective 
territorial limits are the gênerai ahd spécifie powers peculiar to a court 
of bankruptcy having such jurisdiction at law and in equity as will 
enable it to cause the estâtes bf bankrupts to be collected, détermine 
controversies with respect thereto, and distribute the proceeds of the 
estate among the creditors of the bankrupt. The jurisdiction covers 
the entire subject of bankruptcy proceedings, unless it is somewhere 
limitedor qualliûed by the statute itself. That an express limitation 
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or qualification conferring exclusive jarisdiction elsewhere eannot be 
found in clear and unambiguous language must be conceded, but it is 
claimed that it is supplied by interprétation; that the concluding 
words of clause 7, § 2, "except as herein otherwise provided," point 
to section 23, where the gênerai power granted to bankruptcy courts 
to détermine controversies that may arise in relation to estâtes of 
bankrupts is limited by the qualifled concurrent jurisdiction of the 
United States circuit courts. It is claimed that it is further qualified 
by an exclusive jurisdiction of the state courts over such cases as the 
bankrupt might hâve brought or prosecuted in such courts if bank- 
ruptcy proceedings had not been instituted. Section 23 is divided into 
three paragraphs, and is as foUows: 

"Jurisdiction of the United States and State Courts, (a) The United States 
circuit courts shall hâve jurisdiction of ail controversies at law and in equity, 
as distinguished from proceedings in banlîruptcy, between trustées as such 
and adverse claimants concerning the property acquired or claimed by the 
trustées, in the same manner and to the same estent only as though bankruptcy 
proceedings had not been instituted and such controversies had been between 
the banlîrupts and such adverse claimants. (b) Suits by the trustées shall 
only be brought or prosecuted in the courts where the bankrupt, whose estate 
is being administered by such trustée, might hâve brought or prosecuted them 
if proceedings in bankruptcy had not been instituted, unless by consent of the 
proposed défendant, (c) The United States circuit court shall hâve concur- 
rent jurisdiction with the courts of bankruptcy, within their respective terri- 
torial Umits, of the offenses enumerated in this act." 30 Stat. 544, 552. 

The question whether paragraph "b" of this section is a limitation 
upon the gênerai grant of jurisdiction contained in the second section 
of the act bas been considered in a number of cases arising in varions 
districts, and very différent conclusions hâve been reached as to the 
proper interprétation of this paragraph. 

The flrst case in which a court interpreted thia statute as limiting 
the jurisdiction of the bankruptcy court is that of Burnett v. Mercan- 
tile Co., 91 Fed. 365, in the United States district court for the district 
of Oregon. The proceeding was by a trustée in bankruptcy to set 
aside certain conveyances made by the bankrupt in fraud of his credit- 
ors. The défendant demurred to the complaint upon the ground that 
the district court was without jurisdiction, the controversy being one 
between citizens of the same state. The court held that under section 
23 of the bankruptcy act a court of bankruptcy has no jurisdiction of 
an action by such trustée to set aside a fraudulent conveyance made 
by the bankrupt to a défendant who is a citizen of the same state with 
the bankrupt and the trustée. It was argued in that case that, be- 
cause the bankrupt could not maintain a suit to set aside a conveyance 
as fraudulent made by himself, therefore the provision quoted did not 
apply. The court answered this argument by saying that the question 
before the court was one of jurisdiction, involving the right to déter- 
mine the controversy, and not a question of the principles that would 
obtain in reaching such a détermination. It was explained by the 
court that, if the bankrupt himself had brought the suit in the state 
court, he could not hâve been turned out of that court on the ground of 
a lack of jurisdiction. He might hâve failed to maintain his right of 
action by reason of his own act, but this defect in his cause of action 
would not deprive the court of jurisdiction over the case. The court 
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tlierefore concluded that section 23b of the bankruptcy act required 
that suits relating to the validi ty of conveyances made by the bankrupt 
prior to bankruptcy proceedings must be brought in the court of the 
state which would hâve had jurisdiction of the case had bankruptcy 
proceedings not been instituted. The only exception to this exclusive 
jurisdiction of the state court over such cases would be suits between 
citizens of différent states, involving the amount necessary to give the 
United States circuit court jurisdiction, and suits wherein the pro- 
posed défendant consented to being sued in a United States court. 

In the case of Mitchell v. McClure, 91 Fed. 621, in the Western dis- 
trict of Pennsylvania, the conrt took the same view of this statute as 
in the case just cited, and held that the district court had no jurisdic- 
tion of an action of replevin brought by a receiver or trustée in bank- 
ruptcy to recover possession of personal property alleged to belong to 
the bankrupt, but held adversely by the défendant under a claim of 
title. 

In the case of Heath v. Shaffer, 93 Fed. 647, in the Northern dis- 
trict of lowa, the trustée of a bankrupt brought suit in the district 
court, as a court of bankruptcy, asking for an injunction to restrain the 
défendants from further prosecuting in a state court a suit brought by 
them for the foreclosure of a chattel mortgage executed by the bank- 
rupt. The holder of the chattel mortgage had taken possession of 
the mortgaged property before the institution of proceedings in bank- 
ruptcy against the mortgagor. The court held, under the authority 
of Eyster v. Gaff, 91 U. S. 521, 23 L. Ed. 403, construing the bankrupt 
act of 1867, that the court of bankruptcy would not enjoin the further 
prosecution of such a suit, but the trustée must appear and assert his 
right and title in the state court. The question of jurisdiction of the 
bankruptcy court over the bill brought to test the validity of the 
mortgage sought to be foreclosed in the state court was referred to 
by the court, but not detennined, although jurisdiction was doubted, 
for the reason stated in Burnett v. Mercantile Co. and Mitchell v. 
McClure, supra. 

The case of In re Abraham, 35 0. C. A. 592, 93 Fed. 768, in the cir- 
cuit court of appeals for the Fifth circuit, is cited as an authority in 
line with thèse two cases, supporting the proposition that the United 
States district court, as a court in bankruptcy, has no jurisdiction 
of a suit by a trustée to set aside a transfer of property made by the 
bankrupt in violation of the provisions of the bankruptcy act. But 
the opinion of the court does not go that far. The appeal in the case 
was treated as a pétition for the revision in matter of law of the pro- 
ceedings of the district court taken upon summary process to try the 
title to property in the possession of a purchaser from the bankrupt's 
voluntary assignée, and claimed by the creditors as belonging to the 
bankrupt estate. The opinion contains a very able and interesting 
discussion of the law relating to the scope of summary proceedings 
in the bankruptcy court under the act of 1867, and its limitation un- 
der the act of July 1, 1898. AU that the court decided was that un- 
der the présent act the trustée in bankruptcy could not recover from 
the assignée the property assigned, or its proceeds, on summary péti- 
tion in the court of bankruptcy, but must proceed by plenary action 
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at law or in equity, in the proper state court or United States circuit 
court. 

In the case of Hicks t. Knost, 94 Fed. 625, in the Southern district 
of Ohio, and in tlie case of Perkins v. McCauley, 98 Fed. 287, in tlie 
Southern district of Galifornia, the interprétation of section 23 of the 
bankruptcy act announced in Burnett v. Mercantile Co. and in Mitchell 
V. McClure, supra, is folio wed. The objection to the interprétation 
of the statute adopted in thèse two cases is that it deprives the dis- 
trict court of a large part of its jurisdiction clearly and distinctly 
given in the gênerai grant, to exercise original jurisdiction at law and 
in equity in bankruptcy proceedings in determining controversies 
in relation to the estâtes of bankrupts, and to make such orders, issue 
such process, and enter such judgments in addition to those specifically 
provided for as may be necessary for the enforcement of the act. 
The constitutional authority of congress is to establish throughout 
the United States uniform laws on the subject of bankruptcy, and the 
title of the présent act indicates that it was the intention of congress 
to make the act as full and complète as the législative authority upon 
the subject. The title is, "to establish a uniform system of bankruptcy 
throughout the United States," — not an outline, embracing merely 
the initiative and final proceedings, but a system, operating efîectively 
and uniformly throughout the United States. The courts of the 
United States hâve been described as possessing limited jurisdiction, 
but the limitation is only with respect to the character of the parties 
and the nature of the subjectmatter involved in the suit. When a 
person has a right to go into a United States court, or the subject is 
one which can be brought into such a court under the constitution and 
laws of the United States, the court has the entire power, as a court 
of equity or as a court of law, to do complète and entire justice be- 
tween the parties. Curt. Jur. U. S. Cts. p. 129. And this is the power 
and authority conferred in gênerai and spécifie terms by this act 
upon the courts of bankruptcy with respect to the subject of bank- 
ruptcy. But it is contended that, after having created this jurisdic- 
tion, congress determined, under the guise of a direction to the trus- 
tée of the bankrupt estate, to transfer to the etate courts nearly the 
entire jurisdiction relating to the collection of bankrupt estâtes. This 
is certainly a remarkable statute, if that is its meaning and purpose. 
But the weight of opinion is clearly opposed to this view. In the 
case of In re Gutwillig (D. C.) 90 Fed. 475, an insolvent debtor made 
a gênerai assignment under the laws of the state of New York, which 
assignment recited the insolvency of the assignor, and the transfer 
of ail his property and effects to an assignée for the benefit of cred- 
itors, upon the trust to couvert the same into money, and, after pay- 
ing the expenses of executing the trust, to pay ail creditors of the as- 
signer ratably and in proportion to their several demands. There- 
after certain creditors of the insolvent debtor presented a pétition to 
the district court of the United States for the proper district, pray- 
ing that the insolvent debtor might be adjudged a bankrupt. The 
creditors also applied to the court for an injunction restraining the 
assignée under the insolvent assignment from dealing with the prop- 
erty ot the bankrupt further than might be necessary to préserve the 
102 F.— 20 
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same. In support of the validity of the assignment as against the 
trustée in bankruptcy, it was urged that the trustée could take no prop- 
erty save that which the statute gave him; that the bankruptcy act 
contains no provision making such assignments voidable, unless they 
hâve been made with intent to defraud creditors, and that under sec- 
tion 70 of the bankrupt act the trustée takes the estate of the bankrupt 
as of the date he was adjudged a bankrupt; and that his title could 
not reach back so as to cover property previously assigned by the 
bankrupt. Thèse objections the court deemed insufflcient, and granted 
the motion for a restraining order. The case again came before the 
court upon a motion to dissolve the restraining order in Ee Gutwillig 
(D. C.) 90 Fed. 481. The motion was made upon the ground that 
the sheriff of the county where the property of the bankrupt was 
located had, prior to the bankruptcy proceedings, by virtue of a writ 
of replevin issued ont of the state suprême court in an action brought 
by a vendor against the bankrupt and his assignée, taken from the pos- 
session of the assignée certain goods, which the sheriff continued to 
hold. The purpose of the motion was to relieve the sheriff from the 
restraining order, so that he might deliver to the vendor the property 
replevied, in accordance with the terms of the writ. It was chargea, 
however, in opposition to the motion, that the sheriff, in executing 
the writ of replevin, had taken property not described in the writ, ap- 
propriating other material and labor, to the préjudice of other cred- 
itors of the bankrupt. The reply to this charge was that under sec- 
tion 23b of the bankruptcy act the controversy between the trustée 
and sheriff concerning the property in the hands of the sheriff could 
only be determined in the state court. The opinion of the court upon 
the question as thus presented gives the reasons for upholding the 
jurisdiction of the bankruptcy court as follows: 

"Section 23b is expressly Ilmited to suits which the bankrupt himself 'might 
hâve brought if proceedings in banliruptcy had not been instituted.' The 
banlirupt, in conséquence of his voluntary assignment, could not hâve brought 
any suit against the sheriff for this trespass; nor could he brlng any suit to 
déclare the assignment void as to creditors, or as respects the bankrupt law; 
nor any suit to prevent the appropriation of the value of the other materials 
and labor, adniixed possibly with the vendor's flannel, from being appropriated 
for Codey's beneflt to the préjudice of other creditors, such as might be main- 
tained in a court of bankruptcy, as în a court of equlty. It is In that court, 
under section 2, that such controversies should be determined, where the sé- 
vère rule of law as regards title by accretlon or admixture, which is enforced 
justly, it may be, against the wrongdoer (Silsbury v. McCîoon, 3 N. Y. 379; 
Guckenheimer v. Angevine, 81 N. Y. 394; Cavin v. Gleason, 105 N. Y. 201, 11 
N. E. 504; Joslin v. Cowee, 60 Barb. 48; Hyde v. Cookson, 21 Barb. 92), is 
not applicable as against creditors or other vend ors having equal or superior 
rights (Bank v. Goddard, 131 N. Y. 502, 30 N. E. 566; Bank v. Dunn, 97 N. Y. 
149, 159)." 

After this décision in the district court, the assignée petitioned 
the circuit court of appeals in the Second circuit to vacate the re- 
straining order granted by the district court, on the ground that 
the district court had no power to make the same, that it interfered 
with the due performance of his dutiea as gênerai assignée for the 
beneflt of creditors of the insolvent assignée, and that the gênerai 
assignment was not voidable by a trustée in bankruptcy. The cir- 
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cuit court of appeals affirmed the order of the district court, in an 
opinion whicli discusses the efïect of the bankruptcy act upon vol- 
untary assignments under the state law, but in the opinion of the 
court no référence is made to the provisions of section 28 of the 
act. In re Gutwillig, 34 C. C. A. 37T, 92 Fed. 337, G3 U. S. App. 
191. The judgment of the court, however, necessarily involves a 
détermination that this section does not deprive the court of bank- 
ruptcy of jurisdiction of a suit by a trustée to set aside a transfer 
of property made by a bankrupt, and alleged to be in violation of 
the act. In the case of In re Brooks, 91 Fed. 508, in the district court 
of Vermont, the same interprétation was given to this statute as 
in the last case; and in the case of Carter v. Hobbs, 92 Fed. 594, 
the district court of Indiana, and in the case of Murray v. Beal, 97 
Fed. 567, the district court of Utah, reached the same conclusion. 
In Robinson v. White, Id. 33, the district court of Indiana adhered 
to its décision in Carter v. Hobbs, and in the case of Lehman v. Orosby, 
99 Fed. 543, the district court of the Southern district of New York 
adhered to its décision in the case of In re Gutwillig. The doctrine 
of thèse cases is that section 23b is to be strictly construed as being 
a limitation upon the gênerai grant of jurisdiction to the courts of 
bankruptcy in other parts of the act; that this provision does not 
apply to a suit by the trustée to set aside an alleged fraudulent 
conveyance of property to the bankrupt, which is one the bankrupt 
could not hâve maintained; that in such a case the court of bank- 
ruptcy has jurisdiction of the suit. This interprétation of subdi- 
vision "b" necessarily involves the contrary proposition that, where 
the suit is one which the bankrupt himself might hâve prosecuted 
if proceedings in bankruptcy had not been instituted, the trustée 
can only maintain his action in the state court. In other words, 
the state court has exclusive jurisdiction of ail cases brought by the 
trustée against parties claiming property adversely to the bank- 
rupt estate, except where the action is one the bankrupt could not 
hâve maintained prior to bankruptcy proceedings, and except, also, 
where the proposed défendant consents to being sued elsewhere. 
To this interprétation there are niany serions objections, in the lack 
of harmony it produces in the various provisions of the act, but the 
exception which permits the proposed défendant to be sued in the 
bankruptcy court upon his consent appears to be conclusive. No 
consent or agreement between parties can confer jurisdiction upon 
a court of the United States to hear and détermine a controversy 
unless the court has jurisdiction of the subject-matter. This rule 
has been so often stated that no authorities need be cited in its 
support. Jurisdiction over the person of the défendant in a United 
States court may be obtained by his consent, although he is sued 
in a district of which he is not an inhabitant, but this is not suf- 
flcient unless the court has also jurisdiction over the subject-matter 
in controversy. If, then, the défendant may by his consent be sued 
in the bankruptcy court by the trustée in bankruptcy, it is because 
the court has jurisdiction over the subject-matter involved in the 
suit, and only requires jurisdiction over the person of the défendant 
to proceed with the action to final judgment. In this view of the 
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law, section 23b cannot be interpreted as a limitation upon the 
gênerai grant of jurisdiction to the courts of bankruptcy in other 
parts of the act. 

We corne now to the considération of those cases which hâve 
given a still différent interprétation to this statute, and where ail 
its provisions appear to be harmonized in a uniform System of bank- 
ruptcy administered by the bankruptcy court. In the case of In re 
Sievers (D. C.) 91 Fed. 366, the insolvent debtor, Charles F. Sievers, 
made a gênerai assignment for the benefit of his creditors under 
the laws of the state of Missouri. Thereupon certain creditors of 
Sievers filed their pétition in the proper United States district court 
to hâve him adjudicated a bankrupt; and a few days thereafter 
they flled a second pétition for the appointment of a receiver to take 
charge of the assets of the bankrupt, and to enjoin his assignée 
from proceeding with the administration of the estate. An order 
to the assignée to show cause was issued upon the last pétition, to 
which the assignée made return, admitting the assignment, and 
alleging that he had qualified as assignée as required by the laws of 
the state of Missouri, and was proceeding to adrainister the trust im- 
posed upon him by the deed; claiining a right to do so notwithstand- 
ing the proeeedings in bankruptcy. It was contended, as one of the 
grounds in support of this return, that any action challenging the 
respondent's right to hold the assigned property must be brought 
in the courts of the state, which it was urged had exclusive juris- 
diction of such controversies. The court, in its opinion, discueses the 
question very elaborately, and considéra very carefully the gênerai 
scope and purpose of the bankruptcy act, the jurisdiction of the 
bankruptcy court as therein provided, the character of actions a 
trustée may be required to prosecute or défend in administering the 
estate of the bankrupt, and the gênerai jurisdiction of the United 
States circuit courts, at the time the bankrupt act was passed, over 
cases arising under the constitution and laws of the United States, 
and in cases where the plaintiff hdlds an ofîBce created by an act 
of congress. From the considérations arising from a comparison 
of thèse statutes of jurisdiction, the court reaches the conclusion 
that subdivision "a" of section 28 is in the nature of a prohibition 
directed against the exercise of jurisdiction by the United States 
circuit courts in any case between the trustée and an adverse claim- 
ant, unless the bankrupt himself could hâve resorted to the circuit 
court for the assertion of such claim against the adverse claimant, 
and that subdivision "b" reinforces the prohibition of subdivision 
"a," but in this instance the prohibition is addressed to the trustée, 
instead of the circuit court, as found in the latter subdivision; that 
both subdivisions of section 23, when read together, relate to the 
same subject-matter, and that is to the jurisdiction of the United 
States circuit court, and to that alone, and is in no way applicable 
to the jurisdiction of the district courts as courts of bankruptcy. 
The question at issue in this case was taken, upon a pétition for 
review, to the circuit court of appeals for the Eighth circuit, under 
the title of Davis v. Bohle, 34 C. 0. A. 3T2, 92 Fed. 325, where the 
jurisdiction and the order of the district court enjoining the assignée 
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under the state laws from further proceeding with the adminis- 
tration of the estate of the bankrupt were sustained and approved; 
but in the opinion of the court no référence is made to section 23, 
although the question of jurisdiction which it presented must neces- 
sarily hâve been determined against the claim that it limits the 
jurisdiction of the banliruptcy court. The opinion in this case has 
been folio wed in the cases of In re Newberry (D. C) 97 Fed. 24; 
Norcross v. Nathan (D. C.) 99 Fed. 414; and in Cox v. Wall, Id. 546. 
In the case of In re Hammond, 98 Ped. 845, in the district of Massa- 
chusetts, the court had before it the question of jurisdiction of a pro- 
ceeding by a trustée in bankruptcy for the recovery of the property of 
the bankrupt, held by an attaching creditor, whose attachment was ob- 
tained in a suit begun against the bankrupt within four months prior 
to the filing of the pétition in bankruptcy. The court in its opinion 
reviews the history of the act of July 1, 1898, and discusses its 
varions provisions in the light of previous législation upon the sub- 
ject. It also considers ]the jurisdiction and power of courts of bank- 
ruptcy under thèse previous acts as established by adjudicated cases, 
and arrives at the conclusion that the présent act gives the court 
jurisdiction of the proceedings against the attaching creditor; hold- 
ing that his possession of the property was not in opposition to the 
right of the bankrupt, nor in antagonism to its title, but entirely 
upon the assumption that the title was in the bankrupt. The dé- 
cision is based upon the doctrine declared in this court in the case 
of In re Francis-Valentine Co., 36 C. C. A. 499, 94 Fed. 793. In 
following that case the district court in Massachusetts did not flnd 
it necessary to détermine the question of jurisdiction under section 
23b, in a suit brought by the trustée against a défendant holding 
adversely to the bankrupt estate, but excellent reasons are given 
for the jurisdiction of the bankrupt court as maintained in the last 
cited cases. In the case of In re Woodbury, 98 Fed. 833, in the 
Northern district of Dakota, the court had before it the précise ques- 
tion involved in the présent case, and the opinion of the court as 
to the scope and purpose of section 23b is perhaps the most satis- 
factory explanation yet made of that provision of the statute. In 
brief, the court is of the opinion that subdivision "b" of section 23 
relates only to the venue of actions brought or prosecuted by trustées 
of bankrupt estâtes, and requires that such suits shall be brought 
in the district and division in which they would bave been brought 
if bankruptcy proceedings had not been instituted; thereby provid- 
ing against the jurisdiction which the trustée might invoke by reason 
of his résidence in a district or division of a district other than that 
of the bankrupt, as permitted in section 45 of the act. It may be 
said, further, in support of this interprétation, that the title of sec- 
tion 23 is "Jurisdiction of United States and State Courts." The 
cases holding that this section refers only to the United States cir- 
cuit courts must reject this title, or at least that part referring to 
state courts, as superfluous. But, if we hold that subdivision "b" 
of the section refers to the venue of suits brought by the trustée, then 
the title of the section is correct as it stands, since subdivision "b" dé- 
termines, not only the district and division of the United States cir- 
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cuit and district courts where the trustée may bring suits, but also the 
court of the state, when he euters that jurisdictiou. In this view 
of the provision, it is in the nature of a personal privilège, and may 
be waived by the défendant, as provided in the section. Loveland, 
Bankr. p. 71. It must be admitted, however, that no interprétation 
of section 23 has yet been proposed that is entirely free from criti- 
cism; and while the learned opinion of the court in the case of In 
re Woodbury, supra, fails to remove ail doubts as to the meaning 
of the section, it leaves less doubt than the other interprétations, 
and, with the light we now hâve, we cannot suggest a more satis- 
factory explanation of the purpose and efEect of the subdivision of 
the section under considération. 

In the présent case the only question is as to the jurisdiction of 
the district court, as a court of bankruptcy, over a bill brought by 
the trustée to set aside a conveyance alleged to b. an unlawful 
préférence under the bankruptcy act, and given for the purpose of 
defrauding the créditera of the bankrupt. It is, therefore, not neces- 
sary to détermine which of the latter interprétations of the section 
is correct. If we conclude that the flrst is erroneous, and adopt 
either of the others, the court had jurisdiction of the bill of com- 
plaint; and upon that question we hâve no doubt. The subject- 
matter of the controversy arises out of the bankruptcy proceedings, 
and is necessarily involved in the settlement and administration o£ 
the bankrupt estate. This is of itself a ground of jurisdiction. Ex 
parte Christy, 3 How, 308, 313, 11 L. Ed. 603; Mitchell v. Manu- 
facturing Co., 17 Ped. Cas. 496; Burr v. Hopkins, 4 Fed. Cas. 814. 
It follows that the district court had jurisdiction of the bill of com 
plaint in this case, and the demurrer on that ground should hâve 
been overruled. The judgment of the court below is therefore re- 
versed, and the cause remanded for further proceedings not incon- 
sistent with thèse views. 



In re SAN GABRIEL SANAT0RIT7M CO. 

PERKINS V. MAR.KHAM et aL 

(Circuit Court of Appeals, Ninth Circuit May 14, 1900.) 

No. 573. 

1. BANKBnPTCT — JOBISDICTtON — SUITS ET TbUSTEES. 

A court of bankruptcy has jurisaiction of an action by a trustée In 
banlïmptcy agalnst a receiver appointed in pendlng proceedings in a state 
court for the foreclosure ôf a mortgage, and sued by leaye of that court, 
to recover the property affected, on the ground that the property was 
frandulently conveyed by the banlirupt to the présent holder, and that the 
lien of the mortgage is invalid in whole or In part. 
8. Samb— Restkainikg MoktgAge Fobeclosure. 

After the institution of proceedings in banljruptey, a mortgage créditer 
of the banljrupt brought suit in a state court to foreclose his mortgage, 
and procured the appointment of a receiver therein. The trustée in bank- 
ruptcy, challenging the validity of the mortgage lien, In part, obtalned 
leave from the state court to sue Its receiver for the recovery of the prop- 
erty, and began an action agalnst hlm In the court of bankruptcy. The 
mortgagee moved the latter court to permit bim to make the trustée a 
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party to his foreclosure suit, and the trustée applied for an injunction to 
restraln the further prosecution of the foreclosure proceedings. Beïd, that 
the court of bankruptcy should retain its jurisdiction over the controversy 
until the claims of the parties were fuUy determined, and that, pending 
such adjudication, the application of the mortgagee should be denied, and 
that of the trustée granted. 

On Pétition for Review of Certain Orders of tlie District Court ot 
the United States for the Soutliern District of California, in Bank- 
rnptcy. 

ïhis matter has been brought into thls court upon the pétition of the trustée 
in bankruptcy to review two orders of the court below, — one granting leave 
to make the trustée in bankruptcy a party défendant to foreclosure proceed- 
ings in the state court, and the other denying the pétition of the trustée for 
un injunction to restrain saJd foreclosure proceedings. It appears that the 
property involved in the foreclosure proceedings, Unovvn as the "San Gabriel 
Sanatorium," and situated in the county of Los Angeles, state of California, 
was prlor to December 14, 1S97, owned by the respondent H. H. Marlïham; 
that on that date he sold said property to the International I^monary Com- 
pany, a corporation, taking a note in part payment thereof, and a mortgage 
securing the same, covering ail of said property; that thereafter said mort- 
gagor conveyed said property to the San Gabriel Sanatorium Company, a cor- 
poration, and said last-named corporation thereafter, to wit, on March 20, 
1899, executed a deed of said property to one J. W. McCauley, who entered 
into possession thereof. Within four months after the exécution of the deed 
to McCauley, to wit, on March 21, 1899, a pétition in involuntary insolvency 
was filed by certain creditors of the San Gabriel Sanatorium Company; and 
on .Tune 26, 1899, said Company was adjudicated a bankrupt, on the grounds 
that a fraudulent préférence was made on Febmary 13, 1899, to the First Na- 
tional Bank of Pasadena, and that on March 20, 1899. it transferred Its prop- 
erty to J. W. McCauley, without considération, to hinder, delay, and defraud 
its creditors. On August 14, 1899, the respondent H. H. Markham commenced 
an action in the state court to foreclose the aforesaid mortgage upon the real 
and Personal property of the bankrupt, and for the appointment of a receiver. 
A receiver was appointed the following day, August 15th, and qualified as 
such. This action was against the International Pulmonary Company (mort- 
gagor), the First National Bank of Pasadena, and J. W. McCauley. The meet- 
ing of creditors of the said bankrupt to elect a trustée was begun on July 22, 
1899, and eontinued until August 28, 1899, when the petitioner, Gregory Per- 
klns, .Ir., was appointed as trustée of the estate of the San Gabriel Sanatorium 
Company, bankrupt. It appears that this estate consisted solely of the prop- 
erty known as the "San Gabriel Sanatorium," — a large institution for the cure 
of consumptives and other invalids, and for boarding and providing the in- 
mates thereof with hôtel accommodations. On August 29, 1899, the trustée 
flled a pétition In the state court for leave to sue the said receiver for the 
recovery of ail the property involved in said foreclosure action to the estate 
of said bankrupt. This pétition was granted, and tiereupon a suit was in- 
stifuted in the United States district court against said H. H. Markham, the 
First National Bank of Pasadena, and J. W. McCauley. On September 8th 
following, tlie respondent Markham applied to the United States district court 
for permission to make said trustée a party to the foreclosure proceeding in 
the state court. The First National Bank of Pasadena filed a pétition in the 
United States district court September 6, 1899, setting forth that on February 
13, 1899, it took a note from the said bankrupt, secured by a chattel mortgage 
on Personal property in said sanatorium, and that it desired to file a cross bill 
in said foreclosure suit brought by Uie respondent Markham in the state court, 
and also prayed leave to make the said trustée a party défendant therein. 
On October 10, 1890, the United States district court granted thèse applica- 
tions. This action of the court is the first error assigned by the petitioner. 
On October 13, 1899, the trustée filed a further pétition, setting forth, in addi- 
tion to the above matters. that, if said mortgages of Markham and the bank 
are permitted to be foreclosed in the state court, a large amount of expense 
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will be Incurred, and by reason of the embarrassments conceming the tltlè 
tp said property in conséquence of the several transfers, mortgages, and con- 
flicting daims, the interests of said bankrupt estate and of ail parties interest- 
ed will be better subserved, guarded, and protected by a sale of the property 
free and clear of ail liens thereon, due provision being made for the rights 
of Markham, the bank, McCauley, and others, by transferring the same to the 
proceeds derived from said sale; that, under the law and course of procédure in 
the State of California, it is impossible for the trustée to litigate and hâve adju- 
dicated in said foreelosure proceeding the conflicting interests between him 
and said McCauley regarding the illégal transfer under which said McCauley 
claims ail of the equity of rédemption in the property aforesaid. And the pe- 
titioner prays that Markham and the First National Bank of Pasadena be re- 
strained from further proseeutlng said foreelosure proceedings, and for an or- 
der directing and authorizing the sale of the said property free and clear of 
ail liens and incumbrances and conllicting claims of title by the trustée, the 
bank, McCauley, Markham, and the receiver. On October 21, 1899, the Judge 
of the court below entered an order refusing to grant the foregoing pétition. 
Tbis action of the court is also assigned as error by the petitloner. 

E. T. Dunning, for petitioner. 

Andersen & Andersen, for respondent H. H. Markham. 

A. E. Metcalfe, for respondent First National Banlc of Pasadena. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MOREOW, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

After Markham had commenced his action in the state court, on 
August 14, 1899, to foreclose his mortgage upon the real and Per- 
sonal property of the bankrupt, and for tiie appointment of a receiver 
to take charge of the same, and before he had applied to the United 
States district court, on September 8, 1899, for leave to make the bank- 
rupt and the trustée of the bankrupt estate parties défendant to the 
action in the state court, the trustée in bankruptcy had, on August 
29, 1899, applied to the state court having jurisdiction of the fore- 
elosure proceedings, and had obtained the permission of that court 
to bring suit in the United States district court against the receiver 
appointed by the state court, for the recovery of ail the property de- 
scribed in the complaint in the foreelosure proceeding; and the trus- 
tée had, on August 29, 1899, brought that suit in the United States 
district court, and process had been duly issued in the action and 
served upon ail the parties. This action was theref ore pending in the 
district court at the time the court made the orders which are now 
the subject of review, and was within the jurisdiction of that court. 
See opinion in the case of Hall v. Kincell (rendered at the présent 
term of this court) 102 Fed. 301. It appears from the record that 
the trustée in bankruptcy in this action challenges the validity of the 
Markham mortgage, to the extent of the personal property claimed 
by the mortgagee to be covered by it. He also dénies the validity of 
the chattel mortgage given to the First National Bank of Pasadena 
to secure the payment of $10,000, and allèges that the sale of the real 
and Personal property to McCauley was illégal and void. It appears 
further that the district court, in determining the Issues presented 
by the pétition in bankruptcy, held that the latter sale was without 
considération, and was fraudulent and void as against the creditors 
of the bankrupt. The court also held that the chattel mortgage was 
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illégal and void, as to $8,000 thereof, for the reason that the mort- 
gage was executed at a time when the bankrupt was insolvent, and 
that to the extent of $8,000 it was given and received as a préférence, 
contrary to the provisions of the bankrupt act. It remains for the 
district court, as a court of bankruptcy, to détermine the Yalidity 
of the chattel mortgage for the remaining §2,000, and the validity of 
the Markham mortgage wlth respect to the personal property therein 
described. 

In this aspect of the proceedings, we are of the opinion that the 
district court, having the gênerai jurisdiction at law and in equity pro- 
vided in the act of July 1, 1898 (30 Stat. 544), was authorized to dé- 
termine thèse questions, not only upon the issues presented by the 
pétition in bankruptcy, but aleo in dealing independently with the 
claims of the lienholders as against the property of the bankrupt es- 
tate. It is true, the state court has exclusive jurisdiction over pro- 
ceedings to foreclose mortgages ; but where, as in this case, the state 
jurisdiction has been invoked after bankruptcy proceedings hâve been 
commenced, and where the validity of a mortgage lien, or some part 
of it, is involved in the bankruptcy proceedings, we think the bank- 
ruptcy court should retain its jurisdiction until such claims are fully 
determined and adjudicated; and particularly should this be the action 
of the bankruptcy court when the state court, exercising the rule of 
comity which should always obtain between the state and fédéral 
courts, consents that its receiver may be made a party to the action 
in the fédéral court. It foUows from thèse considérations that pend- 
ing adjudication of thèse claims the district court should hâve denied 
the application to make the trustée in bankruptcy a party défendant 
to the foreclosure proceedings in the state court, and should hâve 
granted the pétition of the trustée that the plaintiff in the foreclosure 
proceedings and the First National Bank be enjoined until the fur- 
ther order of the court from further prosecuting the foreclosure pro- 
ceedings in the state court. 

The disposition to be made of the property after an adjudication 
by the court of bankruptcy as to the validity of the mortgage lien 
may properly be left to be determined, in view of ail the circum- 
stances, when that stage of the proceedings has been reached. The 
court may direct the trustée to sell the property free from whatever 
mortgage lien may be found to exist upon it, or the court may direct 
that it may be sold subject to such lien, or the trustée may be directed 
to appear in the state court, and represent the interest of the bank- 
rupt estate in foreclosure proceedings in that court. The district 
court will, of course, pursue that method of procédure which will best 
subserve the interests of the bankrupt estate, while at the same time 
preserving the valid rights of the mortgagees. The orders of the dis- 
trict court involved in this review are reversed, and the cause re- 
manded for further proceedings in accordance with this opinion. 
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MAOKBL V. EOCHESTBE. 

(Circuit Court of Appeals, Ninth Circuit May 14, 1900.) 

No. 666. 

Bankruptct— ExAMiNATiON OF Bankkupt— Pbivilege against Sblf-Crimi- 

NATING TESTIMONT. 

In an action in the district court by a trustée in bankruptcy against a 
tliird person to recover the value of property alleged to liave been fraudu- 
lently transferred to liim by tlie bankrupt, the latter, being under exam- 
ination as a witness, cannot refuse to answer questions relating to tlie 
transaction In suit, on the ground that his answers would tend to crim- 
inate him, his constitutional privilège against self-criminating évidence 
being secured by Bankr. Act 1898, § 7, subd. 9, -whieh provides that a 
bankrupt, "at such times as the court shall order," shall submit to an 
examination conceming "his dealings with creditors and other persons and 
ail matters which may affect the administration and settlement of his 
estate," but that "no testimony given by hlm shall be offered in évidence 
against him in any criminal proceeding." 

In Error to the District Court of the United States for the District 
of Montana. 

This cause is brought to this court upon the alleged error of the court below 
in refuslng to require a witness to ansvrer certain questions, and in directing 
a verdict for the défendant. It appears from the record that one Frederick A. 
Bartiett, residing at Butte, Mont, filed a pétition in bankruptcy on February 
8, 1899, and thereafter, In MarCh, 1899, was duly adjudged a bankrupt. Alex- 
ander Mackel, the plaintiff in error, was elected trustée of the bankrupt's 
estate. On the 3d day of April, 1889, the trustée brought suit in the district 
court of the United States for the district, of Montana, against the défendant 
in error, to recover the value of certain property alleged to hâve been sold by 
the bankrupt to the défendant In error wlthin four months of the date of his 
pétition to bé adjudged a bankrupt, with the Intent and purpose on the part 
of the said bankrupt to hinder, delay, and defraud his creditors. The prop- 
erty thus transferred consisted of a stock of merchandise alleged to haye been 
of the value of over $8,563, and constltuted ail of the property of the said 
bankrupt not exempt from exécution. It is alleged that the défendant in error 
took into his possession ail of the said stock of goods, and co'nverted the same 
to his ovfn use, without paying a fair compensation for it, and that at the 
time of tlie pretended conveyance he knew that it was made by the said 
Bartiett with fraudulent Intent, and that he had reasonable cause to believe 
that said Bartiett was then Insolvent. The défendant, in his answer, avers 
that he bought said stock of goods In good faith, paying therefor the sum of 
$6,344.25, whieh amount was paid to said Bartiett on said 4th day of Febru- 
ary, 1899, and constltuted a fair considération for said property, and dénies 
any knowledge of Bartlett's insolvency or fraudulent intent in selling said 
property. At the close of the testimony for the plaintiff taken upon the trial 
of the cause, the défendant moved the court to Instruct the jury to render a 
verdict for the défendant This motion was based upon three gi'ounds. The 
court sustained the motion upon the third ground, — that there was no évidence 
tending to show that the défendant, at the tlme of purchasing the said stock 
of goods, had reasonable cause to believe that the said Bartiett was insolvent, 
or contemplated going into bankruptcy, or had any intention to hinder, delay, 
or defraud his creditors, or any one. Judgment was accordingly entered for 
the défendant. 

John -A. Shelton, for plaintiff in error. 
M. P. Gilchrist, for défendant in error. 

Before GILBEET, ROSS, and MORKOW, Circuit Judges. 



MACKEL V. EOCHESTER. 315 

MOBROW, Circuit Judge (after stating the facte as above). Tlie as- 
signments of error are 15 in number, 12 of which comprise refusais of 
the court to require the witness Frederick A. Bartlett to answer cer- 
tain questions, and 3 relate to the peremptory instruction to the jury 
to return a verdict for the défendant, and in ordering judgment accord- 
ingly. The witness Bartlett declined to answer the questions referred 
to, upon the ground that the answer would tend to incriminate him, 
and the court instructed the witness that he might so refuse to answer, 
and that the witness was to be the judge as to whether or not the an- 
swer would tend to incriminate him. The act of July 1, 1898 (30 Stat. 
544), provides, in section 2, that the district courts of the United States 
are made courts of bankruptcy, and invested, within their respective 
territorial limits, with sueh jurisdiction at law and in equity as will 
enable them to exercise original jurisdiction in bankruptcy proceed- 
ings in vacation, in chambers, and during their respective terms. This 
jurisdiction is defined generally and speciflcally in the section in 20 
différent paragraphs. The duties of the bankrupt under the authority 
of the court so empowered are set ont in section 7 as foUowa: 

"The bankrupt shall • ♦ ♦ (9) when présent at the flrst meeting of his 
creditors, and at such other times as the court shall order, submit to an exam- 
ination concerning the conducting of his business, the cause of his bankruptcy, 
his dealings with his creditors and other pei-sons, the amount, kind, and 
whereabouts of his property, and, in addition, ail matters which may affeet 
the administration and settlement of his estate; but no testlmony given by 
him shall be ofïered in évidence against him in any criminal proceeding." 

This section thus provides for the production of the facts material 
and necessary to détermine the issues in the settlement of the bank- 
rupt's estate for the benefit of his creditors, by requiring the bankrupt 
to disclose ail the évidence within his possession, and yet accords to 
him that immunity from penalty for compulsory incriminating dis- 
closures which is guarantied by the constitution and by section 860 
of the Revised Statut es, namely; 

"No pleading of a party, nor any discovery or évidence obtained from a party 
or witness by means of a judicial proceeding in this or any foreign country, 
shall be given in évidence, or in any manner used against him or his property 
or estate, in any court of the United States, in any criminal proceeding, or for 
the enforcement of any penalty or forfeiture: provided, that this section 
shall not exempt any party or witness from prosecution and punishment for 
perjury committed in discovering or testifylng as aforesaid." 

It is further provided, in section 21 of the bankrupt act, with regard 
to the évidence that may be elicited in bankruptcy proceedings: 

"A court of bankruptcy may, upon application of any offlcer, bankrupt, or 
credltor, by order require any designated person, including the bankrupt, who 
is a compétent witness under the laws of the state in which the proceedings 
are pending, to appear in court or before a référée or the judge of any state 
court, to be examined concerning the acts, conduct, or property of a bankrupt 
whose estate is in process of administration under this act." 

This section, together with section 7 above quoted, certainly pro- 
vides for full and complète testimony by the bankrupt or any other per- 
son under examination by the court. This information is necessary for 
the speedy and équitable settlement of the estate. If the bankrupt is 
honest, his testimony cannot injure him. If dishonest, and his testi- 
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mony would tend to incriminate, the act proYÎdes immunîty from 
criminal prosecution; and any personal odium that might be incurred 
from giving such testimony need not be considered. The law pro- 
vides immunity from a légal penalty, not a moral penalty. 

In tbe ca^^ of Brown t. Walker, 161 U. S. 591, 16 Sup. Ot. 644, 40 
L. Ed. 819, the petitioner, Brown, had been subpœnaed as a witness 
before the grand jury to testify in relation to a charge then under in- 
vestigation by that body against certain offlcers and agents of the Al- 
legheny Valley Eaiiway Company for an alleged violation of the Inter- 
state commerce act. After testifying that he was the auditor of the 
railway company during the years 1894 and 1895, he was asked the 
question: "Do you know whether or not the Allegheny Valley Rail- 
way Company transported for the Union Coal Company, during the 
months of July, August, and September, 1894, coal from any point on 
the Low Grade Division of said railroad company to Buffalo at a less 
rate than the established rates in force between the terminal points 
at the time of such transportation?" He declined to answer, for the 
reason that his answer would tend to accuse and incriminate himself. 
He was also asked a question which involved the production of certain 
of his books of account, and declined to answer for the same reason. 
Various proceedings were had in the matter, and an appeal was finally 
taken by Brown to the suprême court of the United States. Mr. 
Justice Brown, in delivering the opinion of that court, said: 

"This case involves an alleged incompatlbllity between that clause of the 
flfth amendment to the constitution which déclares that no person 'shall be 
compelled in any criminal case to be a witness against himself,' and the act 
of congress of Febraary 11, 1893, c. 83 (2T Stat. 443), which enacts that 'no 
person shall be excused from attending and testifying, or from producing 
books, papers, tarlffs, contracts, agreements, and documents before the Inter- 
state commerce commission, or In obédience to the subpœna of the commission, 
♦ * * on the ground or for the reason that the testimony or évidence, 
documentary or otherwise, required of him, may tend to criminate him or 
subject him to a penalty or forfeiture. But no person shall be prosecuted or 
subjeeted to any penalty or forfeiture for or on account of any transaction, 
matter or thlng, concerning which he may testify. or produee évidence, docu- 
mentary or otherwise, before said commission, or in obédience to its subpœna, 
or the subpœna of elther of them, or In any such case or proceeding.' " 

After some discussion of the statute and citation of cases, he says 
(page 605, 161 U. S., page 650, 16 Sup. Ct., and page 824, 40 L. Ed.): 

"It Is entirely true that the statute does not purport, nor Is it possible for 
any statute, to shield the witness from the personal disgrâce or opprobrium 
attaching to the exposure of his crime; but, as we hâve already observed, the 
authoritles are numerous, and very nearly uniform, to the effect that, if 
the proposed testimony is material to the Issue on trial, the fact that the 
testimony may tend to dégrade the witness In public estimation does not 
exempt him from the duty of dlsclosure. A. person who commits a criminal 
act is bound to contemplate the conséquences of exposure to his good name 
and réputation, and ought not to call upon the courts to protect that which 
he has himself esteemed to be of such little value. • * * The design of 
the eonstitutional privilège la not to aid the witness in vlndlcating his char- 
acter, but to protect him against being compelled to fumish évidence to 
convict him of a criminal charge. If he secure légal Immtinlty from prosecu- 
tion, the possible Impairment of his good name is a penalty which it is rea- 
sonable he should be compelled to pay for the common good. If it be once 
eonceded that the fact that his testimony may tend to brlng the wltuess 
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Into disrepute, though not to incriminate him, does not entitle him to the 
privilège of silence, it necessaiily follows that if it also tends to incriminate, 
but at the same time opérâtes as a pardon for the offense, the fact that the 
disgrâce remains no more entitles him to immunity in this case than in the 
other. * * * If, as was Justly observed in the opinion of the court beîow, 
witnesses standing in Brown's position were at liberty to set up an immnnity 
from testlfying, the enforcement of the Interstate commerce law or other 
analogous acts^ — -for instance, the bankruptcy act,— whereiu it is for the in- 
terest of both parties to conceal their misdoings, would become impossible, 
since it Is only from the mouths of those having knowledge of the inhibited 
contracts that the facts can be ascertained. While the constitut^onal provi- 
sion in question is justly regarded as one of the most valuable prérogatives 
of the citizen, its object is fully accomplished by the statutory immunity, and 
we are therefore of opinion that the witness was compellable to answer." 
(Page 610, 161 U. S., page 652, 16 Sup. Ut, page 825, 40 L. Ed.) 

In the présent case many of the questions which the witness refused 
to answer were of the ordinary character. For example: "Prior to 
the time of your filing yonr pétition in this court asking to be adjudged 
a bankrupt, what, if any, business had you been engagea in?" "l'il 
ask you if you kept a set of books prier to the time you filed your péti- 
tion in bankruptcy?" The refusai of the bankrupt to answer such 
questions would indicate a détermination not to answer any questions 
relating to his business aftairs. He had asked to be adjudged a bank- 
rupt, and thus subjected his business dealings for four months prior to 
his pétition to the scrutiny of the court. His debts amounted to sever- 
al thousand dollars, while his assets were practically nothing. The 
debts were contracted in the transactions of a mercantile business. 
He had closed that business by selling the stock of goods. In his 
sworn statement of debts and estate no account was given of the money 
receiyed for said stock of goods. It is alleged that this transfer oc- 
curred within the four months preceding his pétition in bankruptcy. 
If so, it was certainly a matter for the examination of the court of 
bankruptcy, and as full and complète testimony as possible with rela- 
tion thereto should hâve been elicited. The bankruptcy act con- 
templâtes the équitable distribution of the estate of the bankrupt 
among his creditors, and that the bankrupt will honestly produce and 
transfer to the trustée ail property belonging to him. The testimony 
which he may be compelled to give includes any matter within his 
knowledge which is relevant to the transaction under investigation and 
material to its détermination. If, in giving such testimony, he ex- 
poses himself to prosecution and penalty, he is within the protection 
of the statute, and upon any such prosecution is authorized to plead as 
a bar thereof that under the compulsion of this section he gave the 
criminating testimony. Under such conditions it was error for the 
court to refuse to require the bankrupt to give further testimony. 

The assigned error of the court below in directing a verdict for the 
défendant need not be considered at this time, in view of the foregoing 
conclusion. The instruction to the jury was given on the ground of 
the insuflûciency of the évidence to connect the défendant with any 
fraud or collusion on the part of the bankrupt. It has been deter- 
mined that the bankrupt should be compelled to give fuller and more 
complète testimony with relation to the sale of his stock of goods to the 
défendant. The effect of this testimony cannot now be determined; 
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and untîl such évidence has been given, and the court has acted upon 
it, no décision is required of this tribunal upon this instruction. Tlie 
judgment of the court below is reversed, with directions to take further 
proceedings in accordajice with this opinion. 



In re GERBES. 

(District Court, S. D. OWo, W. D. January 13, 1900.) 

No. 2,650. 

1. Baukrdptcy — CoNPLiCTraG Jdrisdiction— State and Fédéral Codkts. 

Where an action for the foreelosure of a mortgage has been brought 
In a State court of compétent jurisdictfon, and that court has rendered 
a decree flxlng the liability of the mortgagor and orderlng a sale of the 
property affected, before the filing of the pétition in banliruptcy, such 
court has control of the property tor the purposes of sale, and has juris- 
diction, exclusive of the court of bankruptcy, to détermine and enforce 
the rights of the mortgagee in and against the property; and the court 
of banlîruptcy will not, at the instance of the trustée in banliruptcy, en- 
join or stay the further prosecutlon of the proceedings in the state court. 
3. Samb— Intervention by Trustée. 

In such a case, the title to the property, subject to the decree and 
order of sale by the state court, vests in the trustée in bankruptcy, and 
he is a proper party to the suit in the state court; and if any balance re- 
mains, after discharging the liens out of the proceeds of the sale, the 
trustée should apply to the state court to be made a party, and ask to 
hâve such balance paid to him. 
3. Same— Pétition for Injunction— Filing. 

A trustée in bankruptcy presented to the référée in charge of the case 
a pétition for an injunction staying proceedings in a state court on a 
decree for the foreelosure of a mortgage on property of the bankrupt, but 
such pétition was not filed in the office of the clerk of the court of bank- 
ruptcy. Held, that it was not properly before the référée, and should 
be dismissed. 

In Bankruptcy. 

On the 29th day of March, 1899, J. K. Pruden brought suit In the court of 
common pleas of Shelby county, Ohio, against John H. Gerdes, the bankrupt, 
to foreclOBe a mortgage on real estate, given by Gerdes to Pruden on the 
17th day of November, 1897. The Oitizens' Bank of Sidney, Ohio, and the 
Shelby County Building & Loan Association, who had mortgages upon the 
same property, were also made défendants. The Citizens' Bank of Sidney 
made default, but the Shelby County Building & Loan Association flled an 
answer setting up its mortgage and the amount due thereon, and, without 
contesting the claim of the plaintifC, prayed that the amount due to it upon 
its mortgage might be paid out of the proceeds of the sale of the property. 
On the 15th day of May, 1899, a decree was rendered flnding that there was 
due from Gerdes to Pruden on his mortgage the sum of $900, with $70.80 ac- 
crued interest, and ordering the sale of the real estate, and directing that the 
proceeds of the sale be brought into court for further order. An order of sale 
was issued and placed in the hands of thé sherifif of Shelby county on the 25th 
day of May, 1899, who, on that day, caused the real estate to be appraised, as 
required by the laws of the state, and on the 26th day of May, 1899, caused 
notice to be published, as required by tbe laws of the state, that said real estate 
would be sold at public auction at the door of the court house, in said Shelby 
county, on the 26th day of June, 1899, at 1 o'clock p. m.. In pursuance of the 
order of sale. On the 8th day of June, 1899, Gerdes filed, in this court, a péti- 
tion to be adjudged a bankrupt, and on the next day filed a motion in the court 
of common pleas of Shelby county, tn the suit in whlch the real estate was 
ordered to be sold, giving notice that he had filed a voluntary pétition in bank- 
ruptcy, and asking a stay of the proceedings for the sale of the real estate. 
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On the 12tli day of June, 1890, Gerdes was adjudged a bankrupt by thîs court. 
On the 21st day of June, 1899, the référée served notice upon the clerk of the 
court of common pleas of Shelby county that Gerdes had been adjudged a bank- 
rupt, and that the case had been referred to him, and that ail proceedings in 
the State court must be suspended until the further order of the bankrupt 
court On the 2Gth day of June, 1899, the sherifï of Shelby county, Ohio, sold 
the real estate to Pruden for $4,800, and the sale was conflrmed by tiie court, 
and a deed ordered to be made to the purchaser. On the 3d day of July, 
1899, W. H. Pemberton was elected by the creditors of Gerdes the trustée in 
bankruptcy. On the 13th of July Pemberton, as trustée, filed a motion In 
the suit in the Shelby common pleas, asking to be made a party, whicb was 
overruled, and leave to become a party was refused him. On the llth day of 
November, 1899, Pemberton, the trustée, liled with the the référée a pétition, 
entitled an "Amended Pétition in Bankruptcy," setting up substantially the 
facts hereinbefore recited, and praying "that the said sherilï of Shelby county, 
Ohio, may be enjoined from executing a deed to the said purchaser at the 
said sale, and that the said clerk of the said court may be enjoined from 
distributing the proceeds of the said sale, and that ail further proceedings 
in the said court of common pleas of Shelby county, Ohio, shall cease, and 
that an order shall be granted to this, your relator, to proceed and sell the 
said promises, and that he distribute the proceeds thereof according to law 
and the orders of this court, and for such further relief as he may be en- 
titled to, either in law or in equity." To this pétition Pruden filed an an- 
swer, and to the answer the trustée filed a reply. ïhereupon the référée 
certifled to this court, for Its opinion and décision, the folio wing question: 
"Has this court jurisdiction to sell tiie property of the bankrupt, and make 
distribution of the proceeds, or has the court of common pleas jurisdiction to 
close up the sale and distribution?" 

J. A. Davy, for bankrupt 

THOMPSON, District Judge. Courts of bankruptcy hâve jurisdic- 
tion to sell ail real and personal property belonging to the bankrupt's 
estate. Bankr. Act, § 70, pars, b, c; General Orders in Bankruptcy 
13 (32 0. C. A. xvii., 89 Fed. vii.). If the real estate be incumbered 
by liens, the liens may be redeemed, or the property sold subject there- 
to. rorms in Bankruptcy, 43, 44 (32 C. C. A. Ixxiii., Ixxiv., 89 Fed. 
xlix., L). But if the trustée desires to sell the real estate free of 
liens, without rédemption, he must give the lienholders their day in 
court, because they are entitled to be heard before the property is 
discharged from their liens and their liens transferred to the fund 
arising from the sale thereof. The lienholders, unless they surrender 
their securities and prove their claims, are strangers to the bankruptcy 
proceedings, and are entitled to hâve their property rights adjudicated 
by the courts of the etate in the county in which the real estate is 
situated. Hicks v. Knost (D. C.) 94 Fed. 623. 

But in the case at bar the bankrupt court could not order the sale 
of the real estate in question, because it had already been sold, frce of 
liens, by the state court, and it was no longer the property of the bank- 
rupt or his trustée. Pruden's mortgage was made before the passage 
of the bankrupt act, and he had brought suit in the state court to fore- 
close it, and had obtained a decree of sale, and the appraisement had 
been made and the sale advertised, before the pétition in bankruptcy 
was filed. The state court had jurisdiction of the subject-matter and 
of the parties, and the control of the property for the purposes of sale, 
and it is clear under the authorilies that it had power to proceed with 
the sale and the distribution of the proceeds thereof, notwithstanding 
the commencement, pending the sale, of the proceedings in bankruptcy 



320 102 FEDERAL REPORTER. 

against Gerdes. Its jurisdiction was not ousted by tlie commence 
ment of the proceedings in bankruptcy, and it bas exclusive jurisdic 
tion to détermine and enforce the rigbts of Pruden in the property 
or its proceeds. Eailroad Oo. v. Gomila, 132 U. S. 478, 10 Sup. Ct, 
155, 33 L. Ed. 400; Moran v. Sturges, 154 U. S. 256-265, 14 Sup. Ct 
1019, 38 L. Ed. 981. 

When the trustée was appointed, the title to this real estate, sub 
ject to the decree and order of sale of the court of common pleas of 
Shelby county, vested in him by opération of law, as of the date 
when Gerdes was adjudged a bankrupt, and the trustée, therefore, 
was a proper party to the suit in the court of common pleas of Shelby 
county, as the only one entitled to receive the bankrupt's share of 
the proceeds of the sale, and the action of that court in overruling his 
application to be made a party must hâve been inadvertent. If there 
be any balance remaining of the proceeds of the sale, after discharging 
the liens, the trustée should renew his application to be made a 
party, and ask to bave such balance paid to him. 

The pétition for an injunction presented to the référée was never 
flled in the clerk's office of this court, and therefore was not prop- 
erly beîore the référée, and for that reason, and for the further rea- 
son that the pétition does not make a case entitllng the trustée to 
the relief asked, it is hereby dismissed, and the costs will be paid 
out of the fund in the hands of the trustée. 



BUCKALEW V. UNITED kSTATES. 

(Circuit Court of Appeals, Flfth Circuit. June 8, 1900.) 

No. 924. 

Insurance Polict— Revenue Stamps— Premium Ikstallments. 

Where a life Insurance policy for one year provdded that the premlmn 
should be paid in four Installments, and that the policy should embrace 
four separate insurance contracts, and should not remain in force after 
any ooe period unless installments for the suceeeding perlod were paid, 
sueh policy should hâve been stamped as a contract of insurance for one 
year, and the placing of additional stamps on the policy as the Install- 
ments were paid did not satisfy the law. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

From a conviction of Sam Buckalew for violation of the internai 
revenue law, défendant brings error. Afflrmed. 

PlaintifiC in error was chargea by indictment in the United States district 
court for the Northern district of Texas, at Ft. Worth, with a violation of 
the internai revenue act of 1898, in failing to properly stamp with adhesive 
stamps an accident policy of Insurance issued by him as agent for the Trav- 
elers' Insurance Company to one Bill Smith; to which he pleaded not guilty, 
was tried upon an agreed statement of faets, and was found guilty, and sen- 
tenced to pay a fine of $10. Motion for a new trial was made and over- 
ruled, writ of error applied for and obtalned from this court, and the neces- 
sary bonds duly given, and the errors complained of are now presented to 
this court. 

The case was tried on an agreed statement of facts, wMch la attached to 
the gênerai bill of exceptions herein, whlch shows the faets to be as fol- 
lows: "Fïrst. That the défendant, Sam Buckalew, le the duly authorized anà 
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constituted agent of the Travelers' Insurance Company of Hartford, Conn., 
doing a life and accident business in the state of Texas. Second. Ttiat on 
the 17th day of September, 1899, the said défendant, Sam Buckalew, in the 
prosecutlon of his business as such agent, accepted from one Bill Smith an 
application for an accident policy in the sum of $1,500, on which the total 
premium for one year from said date was the sum of $18.75, which premium 
was to be paid in four separate payments, the flrst of which was to be $4.70, 
payable November 17, 1899; $4.70 on January 17. 1900; $4.G5 on March 17, 
1900; and $4.75 on May 17, 1900. That the said Bill Smith was an em- 
ployé of the Texas & Pacific Railway. That, by arrangement between the 
said insurance company and said railway eompany, accident policies of this 
character were arranged to be written and paid for in installments, by orders 
given by the insured on the paymaster of said railway company. That a 
true copy of the application made by the said Bill Smith to the said Trav- 
elers' Insurance Company for said accident policy is hereto attached, marked 
'Exhibit B,' and made a part thereof. That the said défendant, Buckalew, 
as the agent of the said Travelers' Insurance Company, executed and de- 
livered to the said Bill Smith an accident policy in the sum of $1,500, a 
true copy of which is hereto attached, marked 'Exhibit C,' and made a part 
hereof. Third. That on September 17, 1899, the said Buckalew placed and 
canceled internai revenue stamps on said application for said policy in the 
sum of 2% cents, the amount required by law for the flrst premium. That 
no stamp whatever was placed upon or canceled on the policy. Fourth. That 
the défendant, Buckalew. in stamping the application of the said Bill Smith, 
instead of the policy, acted under instructions of the said Travelers' Insur- 
ance Company, directing him in détail how to stamp insurance eontracts in 
such matters. Fifth. That at the time of the taking of said application and 
the exécution of said policy the said Buckalew intended, at the payment of 
the flrst premium of $4.70, to place additional stamps on said application 
in the same amount, and to cancel same to eover the second period of said 
contract, and that same was paid at the time specified in said contract, and 
additional stamps, amounting to 2% cents, placed on said application, and 
canceled. And that he intended, at the payment of the second premium, 
to place a like amount of stamps thereon, and cancel same, eovering the sec- 
ond period of insurance called for In said policy, and that said premium was 
paid, and that he dld place on said application and cancel 2% cents in internai 
revenue stamps. And that he intended, on the payment of the third premium, 
to likewise place additional stamps thereon, and that said premium was paid, 
and 2% cents additional in revenue stamps were placed on said application, 
and canceled. And that he likewise intended, upon the payment of the said 
last premium, to place thereon the necessary additional internai revenue 
stamps, and cancel same, and that same were placed thereon, and duly can- 
celed; and that such was his custom, and the custom of other agents, acting 
under instructions from said company in matters of like character. Sixth. 
That It is not the intention of the government to admit, by making this agree- 
ment, that the placing and cancellation of said internai revenue stamps upon 
said application is admissible in évidence, but that said facts are true, and 
that same shall be treated as true, upon the trial hereof, provided the court, 
over the objection of the government, should admit proofs of such facts, and 
either party may object to any fact thereon hereby for any légal reason." 
The application for said insurance provides as follows, to wit: 
"I agrée that the policy shall embrace four separate insurance eontracts, 
and shall remain in force after the flrst insurance period only as continued 
by payments of premium for the consécutive periods following, and that I 
will make no claim for injuries during any period for w^hlch its respective 
premium has not been actually paid." 

"(Exhibit B.) 

"Bill Smith. Assignment for $18.75. No. 1,041,863. 

"(Sum of Premiums on Four Separate Insurance Contracts.) 

"September, 1899. 
î "Paymaster of Texas and Pacific Railway: For value received I hereby 
assign to the Travelers' Insurance Company of Hartford, Conn., or its au- 
102 F.— 21 
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thorlzed agent, four premlums, for sepârate Insurance contracts, as foUoWs: 
First premium, $4.70 dollars, to be pald and deducted from my wages for the 
month of Oetober, 1899; second premium, $4.70 dollars, to be pald and de- 
ducted from my wages for the month of November, 1899; third premium, 
$4.70 dollars, to be pald and deducted from my wages for the month of De- 
cember, 1899; fourth premium, $4.65 dollars, to be pald and deducted from 
my wages for the month of January, 1900. 

"Express Agreement. The payments named in this assignment are pre- 
mlums for separate and independent contracts for consécutive perlods of two, 
two, three, and five months, and each shall apply only to its corresponding In- 
surance perlod. AU claims for injuries recelved during any perlod for which 
its respective premium shall not hâve been actually pald shall be forfeited 
to the corapany, except that. In case of a just claim before tbe first premium 
shall be due, if the sum due the insured be less than the sum of ail the pay- 
ments called for by thls assignment, it shall be credited thereon; if greater, 
tlie assignment shall be receipted in full, and the balance paid to the in- 
sured. 

"Occupation: Roundhouse man. 

"Where employed: Fort Worth, Texas. 

bis 

"Signature: Bill x Smith. 

mark. 

"Wltness: L. L. Bateman. 

"(892 Ed. Aprll, 1897; April 14, 1899.)" 

Bxtracts from Exhibit C. 

"(10) The payments dlrected In the order or assignment are premlums for 
separate and consécutive perlods of two, two, three, and flve months, and each 
is to apply only to Its corresponding Insurance perlod. Ail claims for Injuries 
recelved during any perlod for which the respective premium shall not hâve 
been actually pald shall be forfeited to the company, except that In case of a 
just claim before the first premium Is due, If the sum due the insured be less 
than the sum of ail the payments called for by the order or assignment, the 
amount of the claim shall be credited thereon; If greater, the order or assign- 
ment shall be receipted in full, and the balance paid to the insured. In mailing 
settlelnent for any claim for Injuries recelved during any Insurance perlod for 
which the premium has been paid, the amount of the premium for la ter un- 
pald perlods may be deducted from the amount found due. (11) In case the 
insured shall fall to leave In the hands of the paymaster any premium as it 
shall fall due, as dlrected In said order, thlâ pollcy shall be void." 

D. T. Bomar, for plaintiff in error. 
J. W. Gurley, for défendant in error. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. On this writ the plaintiff in error présents two 
propositions, as f ollows : 

"First. The application for an Insurance pollcy Is a part of the pollcy, and 
a revenue stamp placed on the application is a compliance with the revenue 
law. Second. The pollcy of Insurance which was Issued to Bill Smith was 
such that the Insurance for each succeedlng perlod dld not take elïect until the 
premium for the prevlous perlods had been pald, and henee the stamp for each 
perlod need not be placed thereon imtil the premium for the préviens perlod 
has been paid." 

From the view that we take of the case, the first proposition is 
not materiq.], because the plaintiff in error did n ot afflx stamps sufQ- 
cieiit to meet the requirements of the law on either application or 
policy at the time of the exécution of the same. 

On the second proposition, we notice that the policy of Insurance 
issued to Bill Smith was a contract with said Bill Smith for ac- 
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cident insurance for a period of one year, upon which the amount 
of premium agreed was $18.75. For the convenieace of the said 
Bill Smith, the premium was stipulated to be paid in installments 
at deferred dates corresponding to the periods of two, two, three, 
and five months, and for the security of the insurance company Bill 
Smith agreed as follows: "I agrée that the policy shall embrace 
four separate insurance contracts, and shall remain in force after 
the flrst insurance period only as continued by payments of premium 
for the consécutive periods following, and that I will make no 
claim for injuries during the period for which its respective pre- 
mium has not been actually paid," and, further, it was stipulated 
that, in case of any accident to Bill Smith which entitled him to 
benelits, the same were to be flrst credited upon the installments 
unpaid, whether due or not. Notwithstanding thèse stipulations 
and réservations, we are of opinion that the policy was a policy 
issued for one year, upon which the premium agreed was $18.75. 
There was no error in the refusai of either of the spécial charges 
requested, and we flnd no réversible error on the record. The judg- 
ment of the circuit court is afSrmed. 



In re MARSHALL. 

(Circuit Court, N. D. California. May 16, 1900.) 

No. 12,897. 

1. Constitotionaij Law— Fourtbenth Amendment— COUNTr Obdinancb — 
Game— Habeas Corpus. 

A county ordinance making it a misdemeanor, and punishable by fine 
or Imprlsonment, for any person to use "any lîind of a repeating shotgun, 
or any lilnd of a magazine gun, for tlie purpose of killlng or destroylng any 
kind of wild duck, geese, quail, partrldge, doves, or any otlier birds," is 
In confliet with tlie fourteenth amendment to Const. U. S., providing that 
no State shall "deprive any person of life, liberty, or property without due 
process of law," in that it interfères with one's right of property In a 
repeating shotgun or magazine gun. 

3. Same— Police Power of States — Game— Prohibiting Gun of Certain 
Makb. 

Where the manifest purpose of a county ordinance is to prevent the 
taking or killing by one person of more than 25 quail, partrldge, or grouse 
In any one day, It is not a reasonable exercise of the police power to pro- 
hibit the killing, within such limit, by the use of a repeating shotgun or 
magazine gun. 

Bishop & Wheeler, for petitioner. 

Hugh J. Mcisaac and E. B. Martinelli, for respondent. 

EOSS, Circuit Judge. The petitioner was convicted in the justice's 
court of Marin county, Cal., of a violation of the provisions of an 
ordinance enacted by the board of supervisors of that county declaring 
in its seventh section that "every person who, in the county of Marin, 
shall use any kind of a repeating shotgun, or any kind of a maga^ 
aine shotgun, for the purpose of killing or destroying any kind of 
wild ôuck, geese, quail, partrldge, doves, or any other birds, shall 
be guil ty of a misdemeanor" j and by its eighth section, prescribing 
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that "any person violating any provision of this ordinance shall bfe 
guilty of a misdemeanor, and upon conviction thereof siiall be pun- 
ished by imprisonment in tlie county jaU for not less than ten dav!» 
or more than thirty days, or pay a flne of not less tlian tvpenty dol- 
lars or more than two hundred dollars, or by both such fine and im- 
prisonment. A judgment that the défendant pay a fine may also 
direct that he be imprisoned until the flne be satisfled, specifying the 
extent of imprisonment, which must not exceed one day for every 
dollar of the flne." The complaint upon which the petitioner was 
prosecuted, and on which his conviction rests, charges, in substance, 
that on the 12th day of January, 1900, he did ta the county of Marin, 
state of California, use a repeating shotgun for the purpose of killing 
quail and blue jays, and did on that day and in that county shoot 
and kill with a repeating shotgun one quail and one blue jay, contrary 
to the provisions of the seventh section of the ordinance mentioned. 
A judgment of imprisonment having followed the conviction, the pe^ 
titioner seeks his discharge from custody under that judgment by 
means of a writ of habeas corpus, on the ground that the judgment 
and his imprisonment thereunder are in contravention of provisions 
of the constitution of the United States, and therefore void. 

By the fourteenth amendment of that constitution, it is, among 
other things, declared that "no state shall make or enforce any law 
which shall abridge the privilèges or immunities of citizens of the 
United States ; nor shall any state deprive any person of lif e, liberty, 
or property without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws." The broad ques- 
tion in the case is whether ail or either of thèse provisions hâve or 
has been violated by the judgment under which the petitioner is held 
in custody. "Life," said Mr. Justice Swayne in the Slaughter-House 
Cases, 16 Wall. 127, 21 L. Ed. 425, "is the gift of God, and the right 
to préserve it is the most sacred of the rights of man. Liberty is f ree- 
dom from ail restraints but such as are justly imposed by law. Be- 
yond that Une lies the domain of usurpation and tyranny. Property 
is everything which has an exchangeable value, and the right of prop- 
erty includes the power to dispose of it according to the will of the 
owner. Labor is property, and, as such, merits protection. The 
right to make it available is next in importance to the rights of life 
and liberty. It lies, to a large extent, at the foundation of most 
other forms of property." This was said in a dissenting opinion, 
but it is none the less true. The évidence given on the hearing of 
the application of the petitioner shows that the repeating shotgun 
with which the petitioner killed the quail and blue jay he was con- 
victed of killing was his own gun, manufactured by a concern whose 
annual output of such guns aggregates several million dollars in value; 
that the petitioner killed the quail and blue jay on his own land; and 
that the gun in question with which he did the killing was not only 
not more, but in fact less, destructive than the double-barreled auto- 
matic ejector shotgun, not prohibited by the Marin county ordinance. 
Guns are made, not for ornament, but to be used; and their chief, 
if not their only, value is in their use. "The constitutional guar- 
anty," said the court of appeals of New York in Ee Jacobs, 98 N. Y. 
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105, "that no person shall be deprived of property without due pro- 
cess of law, may be violated without the physical taking of property 
for public or private use. Property may be destroyed, or its value 
may be annihilated. It is owned and kept for some useful pur[iose, 
and it bas no value unless it can be used. Its capability for enjoy- 
ment and adaptability to some use are essential characteristics and 
attributes without wbicb property cannot be conceived, and hence 
any law which destroys it or its value, or takes away any of its es- 
sential attributes, deprives the owner of his property." See, also, 
Pumpelly v. Green Bay Co., 13 Wall. 177, 20 L. Ed. 557; Wynehamer 
v. People, 13 N. Y. 398; People v. Otis, 90 N. Y, 48. To deprive the 
petitioner of the use of the gun in question is therefore to deprive 
him of his property. Not only so, but, if Marin county may law- 
fully prohibit the use of such a gun, every other county within the 
state of California may, as a matter of course, do likewise, and so 
may every other state and territory within the United States; thus 
practically destroying the manufacture of this class of guns for the 
shooting of game within the United States. Of course, this right of 
property, as well as the higher right of liberty of action on the part 
of the owner, — the rights hère involved of freely using one's own 
property, — is subject to the lawful exercise of the police power, — a 
power which, as said by the court in the Slaughter-House Cases, 16 
Wall. 36, 62, 21 L. Ed. 394, "is, and must be from its very nature, in- 
capable of any very exact définition or limitation." It is not denied 
on the part of the petitioner, and cannot be successfully denied, that 
private property and private rights must always yieîd where the 
public safety, public health, or public morals demand the sacrifice. 
Thus, if a great conflagration is spreading towards one's house, and 
the public exigency demands it, the individual's home may be tom 
down or blown up, if such drastic measure be necessary to stay the 
fire. So may gambling and dance hou ses and such devices and oth- 
er things as hâve direct relation to public morals be absolutely in- 
hibited and prohibited. On the same principle, — that of danger to 
the public, — it is held that the sale of intoxicating liquor by retail 
may be entirely prohibited, and the value of breweries destroyed, by 
the laws prohibiting the manufacture of malt liquors. Crowley v. 
Christensen, 137 U. S. 86, 11 Sup. Ct. 13, 34 L. Ed. 620; Mugler v. 
Kansas, 123 U. S. 669, 8 Sup. Ct. 273, 31 L. Ed. 205. But surely, in 
a case like the one at bar, where there is no question of the public 
safety, public health, or public morals, and where the prohibited act 
is in no respect malum in se, the absolute prohibition of the use of 
one's own property on his own land cannot be held to be a reasonable 
exercise of the police power, when régulation will plainly attain the 
end desired by the législation in question. In the présent instance, 
what was the end sought? Manifestly, only the prévention of the 
taking or killing by one person of more than 25 quail, partridge, or 
grouse in any one day; for section 3 of the ordinance provides: 

"Every person who in the county of Marin shall take. kill or destroy more 
than twenty-five quail, partridge or grouse In one day, and every person who 
iu the county of Marin shall hâve in his possession in any one day more 
than twenty-five quail, partridge, or grouse, shall be guilty of a mlsdemeanor." 
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That end is just as effectively accomplished withont the obnox- 
ious section as wità it It.is wholly immaterial to that object wheth- 
er the sportsman or hunter use a repeating or magazine gun, or a 
double or single barreled gun. When the lirait is reached he has 
to stop shooting or incur the penalty prescribed. And the oppor- 
tunity of détection is just as great in the one case as in the other. 
No valîd reason is therefore perceived, and none has been suggested 
by cOûnsel, why the owner of a repeating or magazine shotgun 
snould be prohibited from using it, and the owner of the equally, 
if, not more effective, double-barreled automatic ejector shotgun be 
free to usé it, in killing the 25 quall, partridge, or grouse permitted 
to be killed by any person in one day. The equal protection of the 
laws, to which every person is, by the provision of the constitution 
Of thé United States above quoted, declared entitled, would indeed 
be a vain thing if such discriminatory législation was sustained by 
the courts. If sectioa 7 of the ordinance in question is valid, no 
reason is perceived vchy the process of élimination may not be ex- 
tended by next prohibiting the use of the double-barreled automatic 
ejector shotgun, next ail but muzzle-loading guns, and so on, until 
the popgun only is permitted to be used upon wild duck, geese, 
quail, partridge, grouse, doves, or other birds in Marin county. Laws 
enacted in the exercise of the police power, whether by a munic- 
ipal corporation acting in pursuance of the laws of a state, or by a 
State itself, must be reasonable, and are always subject to the pro- 
visions of both the fédéral and state constitutions, and they are 
always subject to judicial scrutiny. Yick Wo v. Hopkins, 118 U. 
S. 372, 6 Sup. et. 1064, 30 L. Ed. 220; Forster v. Scott, 136 N. Y. 
577, 584, 32 N. E. 976, 18 L. R. A. 543; Toledo, W. & W. K. Co. v. 
City of Jacksonville, 67 111. 37; Ex parte Whitwell, 98 Gai. 73, 32 
Pac. 870, 19 L. K. A. 727. "Laws passed in the exercise of it [the 
police power]," said the court of appeals of New York in Re Jacobs, 
supra, "must tend towards the préservation of the lives, health, 
morals, or welfare of the community, and the court must be enabled 
to see some clear and real connection between the assumed purpose 
of the law and the actual provisions thereof, and that the latter 
tend, in some plain and appréciable manner, towards the accomplish- 
ment of , the objects for which the législature may use this power." 
In a very récent case the suprême court of California held that "a 
county ordinance making it a misdemeanor for one to transport, 
or offer to transport, from the county, game lawfuUy taken therein, 
is an unreasonable interférence with the right of private property, 
and therefore void." Ex parte Knapp (Cal.) 59 Pac, 315. Enough 
has been said, I think, tO show that the section of the ordinance 
under which the petitioner was convicted and is imprisoned is uncon- 
stitutional and void. But the further the matter is looked into, the 
more indefensible does the judgment of conviction appear. As has 
been seen, the charge against the petitioner upon which he was 
convicted, and for which he was sentenced to imprisonment, was 
the killing of one quail and one blue jay. Now, neither by the or- 
dinance of Marin county, nor by any statute of the state of Califor- 
nia, are blue jays in any way protected, except by those provisions 
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of the ordinance in question which déclare it a misdemeanor for any 

person to use a repeating or magazine shotgun "for the purpose of 
kiliing or destroying any kind of wild duck, geese, quail, partridge, 
grouse, doves, or any other birds." This ordinance does not assume 
to protect blue jays in any other way, and I think it would puzzle 
any one to give a sensible reason why it should; for they are well 
known pests, and are unflt for human food, and are therefore not 
within the purview of the police power in respect to game, the source 
of which, said the suprême court in Geer v. Connecticut, 161 U. S. 
534, 16 Sup. et. 606, 40 L. Ed. 799, "flows from the duty of the state 
to presen-e for its people a valuable food supply." Yet a blue jay 
was one of the two birds the petitioner was charged with, and con- 
victed of, kiliing, and for which he is imprisoned. And that blue 
jay the ordinance in question permitted the petitioner, or any other 
person, to kill with a rock, rifle, cannon, double or single barreled 
shotgun, or with any other thing than a repeating or magazine shot- 
gun. Such discriminatory législation, without any basis of sound 
reason to rest upon, is, in my opinion, so plainly void as to require 
no further comment. 
An order will be entered discharging the prisoner from custody. 
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(Circuit Court of Appeals, Nintli Circuit. May 7, 1900.) 
No. 504. 

1. Tkade-Names— Infrtngbment — Intent. 

It îs not essential to tlie right of a complainant to an InJuncOon agalnst 
tlie infringement of a trade-name that absolute fraud or willful intent to 
Infringe be shown, but it will be presumed that the défendant intended 
the natural conséquences of its acts; and if it puts its goods on the 
market under a name so nearly like complalnant's as to enable dealers to 
palm them ofiC on customers as complainant's, and at a price which makes 
It an objeet to do so, it may be held responslble for the conséquent Injury 
to complainant's business. 

8. Bame— Dbe of DnrFERBNT Labels ok Packages. 

It is not a défense to a suit to enjoin infringement of a trade-name by 
the adoption of a name so simiiar as to deceive purchasers, who are ac- 
quainted with complainant's article only by name and through complain- 
ant's advertisements, that défendant uses distinctive labels or forms of 
package. 

8. Samb. 

A trade-name differs from a trade-mark in that it appeals to the ear 
more than to the eye, and hence the character of the label or package 
used by an imitator is of no great force In determining the question of 
infringement. 

4. Samb— SiMiLABiTY of Names— "Gold DrsT" and "Gold Drop." 

The name "Gold Drop," used by défendant to designate a washing 
powder, is sufflciently simiiar ir sound to the name "Gold Dust," pre- 
viously adopted by complainant for a simiiar article, and by which name 
Its product had been for several years extensively advertlsed, to deceive 
ordinary purchasers not familiar with the style of label or package used 
by complainant, and its use constitutes an infringement, although défend- 
ant uses a différent style of label and package, especially where défend- 
ant sells Its product, which retails at the same price, at a lower price 
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to dealers, and thus makes It an object for them to palm It oflf on pur- 

chasers asklng for complainant's whenever possible, wMch it Is shown 
the.T in fact bave done. 

Appeal from the Circuit Court of tlie United States for the District 
of Oregon. 

Fenton, Bronaugh & Muir (Kowland Cox, of counsel), for appellant. 
Cake & Cake, for appellee. 

Before GILBEKT and KOSS, arcuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is a suit in equity. It was insti- 
tuted to restrain tlie infringement of the trade-mark or trade-name 
"Gold Dust," used to designate a washing powder manufactured and 
sold on the market by appellant. The alleged infringement consists 
of the use of the name "Gold Drop" to designate a washing powder 
manufactured and sold by appellee. The circuit court held that 
appellant was not entitled to the relief prayed for, dismissed its bill, 
and rendered a decree in favor of respondent (88 Fed. 694), from which 
the présent appeal is taken. 

The bill, after alleging complainant's use, appropriation, and right 
to the trade-mark or trade-name of "Gold Dust" to identify its wash- 
ing or soap powder since the year 1887, avers that respondent, since 
the Ist day of July, 1897, with fui] knowledge of complainant's rights 
in the premises, "wholly without jour orator's consent, intending to 
injure and defraud your orator, and to divert to itself the business and 
profits connected with the sale of 'Gold Dust' washing powder which 
of right belong to your orator, has knowingly and fraudulently made 
use, in connection with the manufacture and sale of a washing or soap 
powder by said défendant manufactured, of the words or désignation 
'Gold Drop,' and has caused washing or soap powder by it, the said de- 
fendant, manufactured, to be offered and sold as 'Gold Dust' washing 
powder, and as and for the washing powder of your orator's manufac- 
ture, and continues so to do, notwithstanding your orator's protest in 
the premises, in violation of your orator's rights aforesaid, and con- 
trary to equity, to your orator's great loss and injury actually sus- 
tained"; that the acts of the respondent are unlawful, and "tend to 
cause the washing or soap powder of the défendant, put up as afore- 
said, to be mistaken for your orator's 'Gold Dust' washing powder, 
and to be substituted thèrefor by unscrupulous persons, and because, 
ail and singular, they enable and promote an unfair compétition, and 
a false and fraudulent sale of the defendant's washing powder, as 
and for your orator's 'Gold Dust' washing powder, to your orator's 
great loss and injury," and "constitutes a fraudulent, inéquitable, and 
unfair compétition in business, and a trespass upon, and violation of, 
the good will of your orator's business, connected with the manufac- 
ture and sale of its 'Gold Dust' washing powder, against which your 
orator is equitably entitled to be protected, and which fraudulent, 
ineqïiitable, and unfair compétition and trespass upon your orator's 
good will it prays may be prevented and restrained according to the 
course of equity," etc. The answer dénies having committed any 
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■wrongful, illégal, or fraudulent acts, or any acts, in violation of com- 
plainant's rights in the premises, and for a separate answer allèges : 

"Tliat on or about July, 1894, défendant began to manufacture a certain 
washing compound or soap powder, and that on or about sajd time défendant 
olïered said soap powder for sale in the market, and bas continued so to do, 
without interruption, ever since; that défendant placed upon sald paeliage 
of washing compound aforesald the name or désignation 'Gold Drop,' and 
wrapped the sald package In paper of an entlrely différent color and character 
from that of the plalntlff, the gênerai effect of whlch sald wrapper was such 
that the packages of plalntiff and défendant might easily be distinguished, and 
In truth the défendant avers that there are no common features whatever 
between the packages of plaIntifE and défendant, but that said packages can- 
not be mistaken one for another; * • * that said soap powder, the pack- 
age in whlch the same was sold, the wrapper thereon, désignation 'Gold Brop,' 
figures, color, and gênerai efCect of sald package was produced, and said 
powder sold with sald wrapper as aforesald, without any Intention to enter 
into unfair compétition with the plaintiff, or to vlolate any of the rlghts of 
the plaintifC whatever; and the défendant avers that the said name 'Gold 
Drop' on said package, the color, the letterlng, and the gênerai efCect of sald 
package, does not in any manner whatever violate any of the rights of the 
plaintiff, or infringe upon the word or name or désignation 'Gold Dust,' nor 
the package in whlch said plaintifC puts up Its said washing compound or soap 
powder under the name 'Gold Dust' " 

There is no substantial conflict in the évidence produced at the trial. 
The questions as to priority of use, and expenditure and popularization 
of the washing powder under the name of "Gold Dust," by appellant, 
are undisputed. 

Jasper G. Gilkinson, the secretary of the N. K. Fairbank Company, 
testifled that: 

"Ever since the Introduction of 'Gold Dust,' in the year 1887, the N. K. 
Fairbank Company has used every possible means to familiarize the public 
with the words 'Gold Dust,' and to increase its sale. They bave advertlsed 
extensively in newspapers, hâve issued hangers, cut-outs. etc., and In every 
way they hâve endeavored to draw the attenliion of the public to the name of 
the goods. They hâve expended during the period after its flrst adoption, In 
1887, more than a million of dollars In advertlsing, and hundreds of thousands 
of dollars for travellng salesmen." 

The testimony shows that respondent at the time it commenced the 
manufacture of its washing powder "Gold Drop" was well aware of 
the existence of complainant's "Gold Dust," and that it had been ex- 
tensively and expensively advertised in Oregon as well as in other 
States; that in 1897 respondent sent a letter to Kowland Cox, counsel 
for complainant, which reads as foUows: 

"Portland, Oregon, Sept. 23, 1897. 

"Mr. Kowland Oox, New York, N. Y. — Dear Sir: Replylng to your letter 
of the seventeenth Inst., we Inclose the face of our label, which we thînk Is 
sufflclent answer, being at once seen to be the most striklngly distinctive 
washing powder label in the market. We might add that tie name com- 
mended itself to us from the fact that It Is familiar to the people of this 
great prune-growing région as the name of a popular prune or plum known as 
the 'Gold Drop Prune,' as wlU be seen by referring to any Northwest nursery 
catalogue. 

"Very truly yours, Luckel, King & Cake Soap Co., 

"Chas. W. Cottel, Secretary." 

Mr. Luckel, the président of the respondent, in reply to the question, 
"How did you come to choose the name 'Gold Drop' ?" answered as f ol- 
lows: 
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"Our secretary, Mr. Cottel, hafl a whole lot of names; that Is, we were going 
to get up a washing powder, and he wrote out from twenty-flve to thirty, I 
should judge, on a small pièce of paper, — différent names, — ^and this was one 
of them; and he preferred a différent name, and Mr. King and I thought that 
this would be the best, on account of it being short, — good for advertising, and 
easy to remember." 

It also appears from the testimony that the packages of the re- 
spondent's "Gold Drop" were sold to retail dealers at a less price than 
the complainant's "Gold Dust," and that both were sold to purchasers 
at the same priée; that at four différent stores in Portland two wit- 
nesses at différent times asked for "Gold Dust" and were given "Gold 
Drop" without any explanation ; and that the bills were in three in- 
stances marked as "G. Dust." There was testimony on behalf of re- 
spondent to the effect that its "Gold Drop" was sold by it without any 
fraudulent or other intention to palm off or sell the same upon the répu- 
tation acquired for the soap under the name of "Gold Dust," and that 
respondent took especial pains to avoid any imitation of complainant's 
labels. 

Upon thèse gênerai facts, without entering into détails, we pass to 
the légal questions involved herein. It is assigned as error that "the 
court erred in adjudging and decreeing that the name 'Gold Drop' 
used by the défendant does not infringe upon the trade-mark and trade- 
name 'Gold Dust' of this complainant, and does not deceive the trade 
and constimers to the détriment of complainant," and that the court 
erred in refusing to enter a decree in favor of complainant enjoining 
respondent from the commission of certain acts as prayed for in the 
bill of complaint. In many of the decided cases it has been held that 
the respondent ought not to be held liable for the imposition or fraud 
of the merchants or shopkeepers or their assistants in palming off 
upon the innocent public his goods as those of another. As an ab- 
fitract proposition, this may be conceded to be correct; but it falls far 
«hort of being the only view of the case. The controlling question is 
whether or not the respondent has "knowingly put into the hands of 
the retail dealer the means of deceiving the ultimate purchasers." 
N. K. Fairbank Go. v. R. W. Bell Mfg. Co., 23 C. G. A. 554, 77 Ted. 869, 
878, and authorities there cited; New England Awl & Needle Co. v. 
Marlboro Awl & Needle Co. (Mass.) 46 N. E. 386; Von Mumm v. Frash 
(C, C.) 56 Fed. 830, 838. The fact that "Gold Drop" was sold to retail 
dealers for a less price f urnished an incentive and inducement to retail 
dealers to dispose of "Gold Drop" instead of "Gold Dust," as they 
chereby gained a greater profit for themselves. 

The law is well settled that in suits of this character the intention 
of the respondent in adopting the style of package, or choosing a 
name for a similar product, is to a certain extent immaterial. It is 
not essential to the right of complainant to an injunction to show 
absolute fraud or willful intent on the part of the respondent. Upon 
familiar principles, it will be presumed that the respondent con- 
templated the natural conséquences of its own acts. If the acts of 
respondent in the adoption of the name of "Gold Drop" constituted 
an infringement of the trade-mark or trade-name of the complainant, 
and it was put on the market in such a manner as to interfère with the 
légal rights of complainant, to its loss and injury, it would be entitled 
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to an injunction, irrespective of the question of any testimony as to 
actual fraud or willful intent. The court must détermine the intent 
from respondent's acts and the résulta produced thereby. R. Heinisch 
& Sons V. Boker (C. G.) 86 Fed. 766, 769. 

It is claimed tliat the respondent's packages are to the eye unlike 
complainant's. Admit it. There are many cases where respondent's 
packages and labels are to the eye so distinctive and unlike the pack- 
ages of complainant as not to deceive purchasers exercising ordinary 
care, who are accustomed to the size of the packages and the gênerai 
characteristics of the labels. But how about the étranger who knows 
nothing about the packages or of the labels, but has read the advertise- 
ment, and remembers the name "Gold Dust"? la it not fair to assume 
in a case like this that a decided majority of the purchasers would not 
ask for a spécifie size of a package with a certain designated label? 
Would they not call for the article by name? It must constantly be 
borne in mind that there are two kinds of trade-marks, — one of pe- 
culiar pictures, labels, or symbols; the other in the use of a name. 
The infringement charged herein is in the adoption by the respondent 
of both the trade-name and trade-mark. So far as the name "Gold 
Dust" is concerned, the dissimilarity of the labels, size of packages, 
and character of symbols can make no essential différence. As was 
said in Hier v. Abrahams, 82 N. Y. 519, 525 : 

"The trade-mark consisted in the word simply, and the plalntifCs might hâve 
printed it on any form of label they might fancy, without losing the protection 
of the law. The défendants had no right to adopt it by merely putting it 
on a label of différent fashion from that which the plaintiffs had beeu in the 
habit of using." 

See, also, Battle v. Finlay (C. C.) 45 Fed. 796; N. K. Fairbank Ce, 
V. Central Lard Co. (C. C.) 64 Fed. 133, 136. 

The trade-name differs from the trade-mark in this: that one ap- 
peals to the ear more than to the eye. The advertisements of the 
name were for the purpose of having the intended purchaser ask for 
"Gold Dust" without his having any knowledge of the character of the 
label on the package he was to receive, and in this sensé the fact that 
the infringer of the name used différent devices and symbols would 
hâve no great force. The imitation of the name "Gold Dust," by which 
the soap or washing powder of complainant was known, would consti- 
tute an infringement, becaiise purchasers would be liable to be misled 
who had no knowledge of the article except the advertised name as 
being the best soap or washing powder in the market. It is not un- 
usual for a certain spécifie article advertised extensively, of reputed 
excellence, to become publicly known and called for by the name 
which is more readily retained in the memory. This is one of the rea- 
sons why respondent selected the name "Gold Drop," — "on account 
of its being short; good for advertising, and easy to remember." 

Many précautions were taken by respondent to avoid imitating com- 
plainant's label. Is it not peculiarly significant that no efforts what- 
ever were made in this direction with référence to the sélection of a 
name totally dissimilar from that of "Gold Dust"? Why was "Gold 
Drop" selected? There were plenty of other names that were short 
and easy to remember. Other manufacturera of washing soap had 
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found no difficulty in this regard; for insrtanoe: "Pearline"; "Babbit, 
1776," etc. When thèse facts are considered, is it not reasonably 
clear that in selecting "Gold Drop," which. conveys to the mind so 
close an imitation of "Gold Dust," tliere was some intention or design 
upon the part of respondent to impose "Gold Drop" upon the public 
as that of "Gold Dust," or, at least, to obtain some advantage or benefit 
from complainant's advertised trade-name "Gold Dust"? Was not 
this resuit accomplished whether so intended or not? 

Thèse gênerai views bring us directly to what we conceive to be 
the controUing question in this case. In the light of the évidence, and 
of ail the surrounding circumstances presented herein, are the names 
"Gold Dust" and "Gold Drop" so similar in sound as to deceive the 
unwary or mislead an unsuspecting customer to accept "Gold Drop" 
for "Gold Dust"? This is the test that has often been applied in cases 
of this character. 

In Celluloid Mfg. Co. v. Cellonite Mfg. Co. (G. 0.) 32 Fed. 94, 97, 
Mr. Justice Bradley said: 

"Slmllarity, not identlty, Is the usual recourse when one party seeks to 
beneflt himself by the good name of another. What slmllarity is sufBcient 
to effect the object has to be determlned In each case by its own circumstan- 
ces. We may say, generaUy, that a slmllarity which would be lilsely to de- 
celve or mislead au ordinary unsuspecting customer Is obnoxious to the law." 

It may be said that if one stops to reflect upon the names "Gold 
Dust" and "Gold Drop," and listens to the sound, he will discover that 
the names are not entirely similar. A layman, as well as a lawyer or 
a judge, might so décide upon a careful inspection and reading of the 
names. But in determining that question we must put ourselves in 
the place of a purchaser of ordinary caution, who asks for a washing 
powder called "Gold Dust," and from his standpoint détermine whether 
he would be liable to be misled or deceived by the name "Gold Drop." 
Glen Cove Mfg. Co. v. Ludeling (G. G) 22 Ped. 823; N. K. Fairbank 
Co. V. E. W. Bell Mfg. Go., 23 C. C. A. 554, 77 Fed. 869; Manufacturing 
Co. V. Simpson, 54 Conn. 527, 545, 9 Atl. 395; Colman v. Crump, 70 
N. Y. 573, 578. 

The question whether complainant's trade-name of the words "Gold 
Dust" has been appropriated by respondent's use of the words "Gold 
Drop," separate and distinct from the use of symbols and devices 
adopted by complainant, may be said to be a close one. But, after a 
careful examination of the numerous authorities cited by the respec- 
tive counsel upon this subject, we are of opinion that it must be an- 
swered in the afSrmative. It is true that in many of the cases the 
alleged infringer dressed the words relied upon with such accessories 
that made it clear that the name used mlght be mistaken for the com- 
plainant's words, and the courts in such cases hâve usually placed 
their conclusions upon such grounds. The following cases shed some 
light upon the similarity of names that hâve been held to be infringe- 
ments: 

In Glen Cove Mfg. Co. v. Ludeling (O. C.) 22 Fed. 823, 825, the 
contesting parties were both engaged in the manufacture of corn flour 
for food. Complainant adopted and uaed the word "Maizena"; re- 
spondenta, "Maizharina." The court held that the defendant's word 
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and picture, as applied by him to the packages of his com flour, in 
connection witli the similarity of his packages in form, size, color, 
printing, and other characteristics to the complainant's, were well cal- 
culated to lead purchasers to confuse the identity of the products of 
the respective parties. In the course of his opinion, Wallace, J., said : 

"If the décision were to dépend solely upon the question of a substantial 
similarity in the sonorous properties between the word used by complainaiit 
and that used by the défendant, décisions in analogous cases fumish sufflcient 
authority for granting an injunction. Thus, the word 'Cocoine' bas been held 
to be an infringement of a trade-marli in the word 'Cocoaine' (Burnett v. Pha- 
lon, *42 N. Y. 594); 'Bovina,' of the word 'Boviline' (Locliwood v. Bostwick, 2 
Daly, 521); the word 'Appolinis,' of the word 'Appolinaris' (Actien-Gesell- 
schaft Appolinaris-Brunnen v. Sombom, 14 Blatchf. 380, Fed. Cas. No. 496); 
'Hostetler,' of the word 'Hostetter' (Hostetter v. Vonwinlile, 1 Dill. 329, Fed. 
Cas. No. 6,714); 'Leopoldsalt,' of the word 'Leopoldshall' (Radde v. Norman, 
L. R. 14 Eq. 349). The rule is well settled that to enable the proprietor of a 
trade-mark to relief against an illégal appropriation it is not necessary that 
the imitation should be so close as to deceive persons seeing the two marks 
slde by side; it is sufBcient if there Is such a degree of resemblance that ordi- 
nary purchasers, using ordinary caution, are likely to be deceived." 

In Estes v. Leslie (0. 'O.) 29 Fed. 91, Shipman, J., said: 

"The name 'Chatter-Book,' as printed upon the cover of the défendants 
books, is, in my opinion, an Imitation of the name 'Chatter-Box,' which by 
association, when used upon books of a juvénile character, points 'distinctively 
to the origin or ownership' cf the books to which it is applied; and the use 
by the défendants of the name 'Chatter-Book' upon the books which are rep- 
resented by the exhibits in the case, the same being books of a juvénile char- 
acter, of the gênerai appearance, style, and manner of cover of complainant's 
books, should be enjoined pendente lite." 

In Celluloïd Mfg. Co. t. Cellonite Mfg. Co., supra, Mr. Justice Brad- 
ley said: 

"The name 'Cellonite Manufacturing Company' isi sufliciently similar to that 
of the 'Celluloïd Manufacturing Company' to amount to an infringement of the 
complainant's trade-name. The distinguishing words in both names are rather 
unusual ones, but supposed to bave the same sensé. Their gênerai similarity, 
added to the identity of the other parts of the names, makes a whole which 
is calculated to mislead." 

In N. K. Fairbank Co. v. Central Lard Co. (C. C.) 64 Fed. 133, 135, 
it was held "that the word 'Cottoleo' is suflficiently similar to *Cotto- 
lene' to infringe it." 

The conclusions we hâve reached upon thie point are not in opposi- 
tion to the views expressed by the court in Coats v. Thread Co., 149 
U. S. 562, 565, 13 Sup. Ct. 966, 37 L. Ed. 847, Sterling Remedy Co. v. 
Eurêka Chemical & Mfg. Co. (C. C.) 70 Fed. 704, afflrmed upon appeal 
in 25 C. 0. A. 314, 80 Fed. 105, and Proctor & Gamble Co. v. Globe 
Keflning Co., 34 C C. A. 405, 92 Fed. 357, upon which respondent 
chiefly relies. Thèse cases were decided on the dissimilarity of the 
labels used by the respective parties and other clearly-distinguishing 
features of the signa, symbols, and colors used thereon. The first 
case related to spool thread of "six cords." The court said: 

"The controversy between the two parties • ■* * is reduced to the 
single question whether, comparing the two designs upon the main or upper 
end of the spool, there is such resemblance as to indicate an intent on the 
part of défendants to put off thelr thread upon the public as that of the plaln- 
tiffs', and thus to trade upon their réputation." 
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The second case related to certain médicinal tablets for the cure of 
the tobacGo habit The complainant used the trade mark "No-To-Bac" 
and the défendant "Baco-Curo." The court with référence to thèse 
names said it was not "seriously claimed that they are the same, or 
Bo similar that one could well be mistaken for the other." The third 
was a soap case. The complainant's trademark was impressed upon 
a wrapper or label used for covering cakes of washing soap linown to 
the trade as "Everyday Soap"; on the wrapper or label of defend- 
ant's cakes the words were "Everybody's Soap." The case was dis- 
posed of by the distinguishing features of the respective labels. The 
court said : "The appellant relies not so much upon the inf ringement 
of its trade-mark as upon its complaint that the use by the défend- 
ant of its label is an unfair compétition in trade." That case difEers 
from the case in hand in this: that there the appeal was taken from 
an order denying a preliminary injunction, and the question to be 
determined was whether the court below had improvidently exercised 
its discrétion, "and not whether, upon the final hearing, upon full 
view of ail the facts in the case, this cOurt would, upon the évidence 
before it, reach the same conclusion as that of the court below." 
Hère we hâve the whole case before us for a décision upon its merits, 
and upon the whole case we are of opinion that the court erred in dis- 
missing the bill and refuging tb grant an injunction. The decree of 
the circuit court is reversed, and cause remanded, with directions to 
enter a decree in favor of appellant in accordance with the views ex- 
preesed in this opinion^' ' 



CJLINTON E. WORDEN & CO. v. CALIFORNIA FIG SYRUP CX>. 

'Circuit Court of Appeals, Nlntli Circuit May 21, 1900.) 

No. 564. 

1. TbADE-NAMBS— RtGHT TO PROTECTION— UsE FOR PURPOSE OU" DECEPTION. 

The name "Syrup of Figs," used upon a médicinal préparation to be 
talsen in small doses, and when accompanied by descriptive matter printed 
upon the pacljage plainly indicating that the médicinal propertles claimed 
for the remedy are not derived from flgs, but from "the laxatlve prln- 
ciples of plants known to act most beneflclally," Is not so calculated to 
mislead and deeelve purcUasers as to deprive the manufacturer of the 
right to protection in the exclusive use of such name as a fanciful désig- 
nation of its product; it belng shçwn that such product In fact contains 
so little flg Juice as to hâve no appréciable effect, either medicinally or 
otherwise, and that no such préparation as "syrup of figs" Is iinown to 
the drug trade., 

2. Appeal— REViKw—NECKSSiTr, op Assigjtmbnt oe Jîrrok. 

A ruling on a demurrer to a bill on the ground of multlfariousness can- 
not be reviewed on appeal vrhen noassignment of error Is made thereon; 
the defect, if it exists, belng one wlîich may be walved. 

8. Came. 

A provision of a decree In a suit for unfair compétition requlrlng défend- 
ant to account for profits, although the bill contained no allégation that 
défendant had realized profits, is not so plainly erroneous as to requlre 
considération by an appellate court, In the absence of an asslgnment of 
error thereon. 

Ross, Circuit Judge, dlssentlng. 
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Appeal from the Circuit Court of the United States for the North- 
ern District of Calif omia. 

The appeal in this case is from an interlocutory decree In a trade-mark case 
ordering an injunction, and aecounting of prollts. The biU allèges that in 1879 
Richard E. Queen invented a médical remedy for constipation, consisting of a 
solution of plants knowu to be bénéficiai to the human System, and that sald 
préparation became popular and found a ready sale; that the said Queen soon 
thereafter sold his invention to the eomplaiuant, the California Ifig Syrup 
Company, the appellee herein; that this médical compound bas always been 
marked and named "Syrup of Figs," and bas been advertised under that 
name, and that the complainant and its predeeessors in interest were the flrst 
to designate a laxative préparation by the name "Syrup of Figs," and the first 
to pack and dress or mark a liquid laxative préparation or medicine in an 
oblong, rectangular box, with a statement of Its virtues printed thereon, and 
having on the front thereof a représentation of a branch of a fig tree bearing 
fruit and leaves, surrounded by the words "Fig Syrup Company," or "Cali- 
fornia Fig Syrup Company," and below thereof the words "Syrup of Figs"; 
that the complainant has spent large sums of money in advertising said prép- 
aration under the name of "Syrup of Figs" or "Fig Syrup," and large quanti- 
ties thereof bave been sold, and that the business is one of great profit; that 
by virtue of the promises the complainant has accjuired the exclusive right 
to the name "Syrup of Figs" or "Fig Syrup," as applied to a Uquid laxative 
médical préparation. The bill proceeds to charge that the appellant, Clinton 
B. Worden & Co., a corporation, has manufaetured a compoand in imitation 
of the complainant's Syrup of Figs, and called it by the name "Syrup of Figs," 
and has put up the same in bottles and packages In imitation of the com- 
plainant's bottles and packages, and that the otber défendants are druggists 
doing business in San Francisco, and are engaged in selling the medicine so 
put up by the appellant. The défendants demurred to the bill on the ground 
that it was multifarious, and for want of equity, for the reason that the 
words "Syrup of Figs" were necessarily either descriptive or deceptive, and in 
neither event could they form the subject-matter of a lawful trade-mark. 
The demurrer was overruled, and the défendants answered, admittlng that the 
appellant had manufacttared and the other défendants had sold a liquid laxa- 
tive under the name of "Syrup of Figs"; but they denied that the complain- 
ant was entitled to relief in equity, for the reason that it had fraudulently rep- 
resented the nature of its préparation, and they alleged that in fact said 
préparation never did contain any syrup of figs or any juice of figs, and that 
the name "Syrup of Figs" or "Fig Syrup" was designed and adopted with 
the Intent to deceive the publie and perpetrate a fraud upon it, by inducing it 
to believe that the préparation contained figs, and that by reason thereof it 
possessed laxative properties, and that the public has thereby been Induced to 
believe said statements concerning the complainant's medicine. whereas in fact 
tbe sald préparation consists of the well-known laxative, senna, combined 
with certain aromatlc substances, added (or the purpose of giving It a pleas- 
ant taste and counteracting the griping effect of senna. Elaborate proofs 
were taken upon the issues so raised, and upon the hearing the court found 
that the complainant was entitled to an injunction on the ground of unfair 
compétition in trade, for the reason that, in the opinion of the court, the form 
and appearance of the defendant's bottles, labels, and packages so nearly 
resembled those of the complainant as to constitute unfair compétition in 
trade; and in the decree the court enjoined the défendants from using or sell- 
ing or ofCering for sale a liquid laxative medicine under the name of "Syrup of 
Figs" or "Fig Syrup," or under any name in colorahle imitation of the name 
"Syrup of Figs." 95 Fed. 132. 

Purcell Eowe and Jolin H. Miller, for appellant. 
Warren Olney, for appellee. 

Before GILBEET and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. , 

The question presented in this case is whether tlie appellee lias so 
fraudulently represented to the public the nature of the préparation 
which he has sold under the name of "Syrup of Figs" that a court of 
equity may not protect him in the use of that name. We are re- 
ferred to two décisions of the circuit courts of appeals which it is 
said answer this question in the affirmative. California Fig Syrup 
Oo. V. Frederick Stearns & Co., 20 G. G. A. 22, 73 Fed. 812, 33 L. E. 
A. 56, and Same v. Putnam, 16 C. C. A. 376, 69 Fed. 740. It is said, 
moreover, that the décision of this court in the case of Improved Fig 
Syrup Co, v. California Fig Syrup Co., 4 C. C. A. 264, 54 Fed. 175, 
holding the appellee herein guiltless of any attempt to impose upon 
or defraud the public, was rendered upon a proposition that was not 
involved in the case, and that theretore the remarks of this court 
upon that subject are obiter, and are not authority upon the question 
which is now under considération. The two décisions so cited from 
the circuit court of appeals for the First and the Sixth circuits were 
based upon facts which difîer in material respects from the facts 
upon which the decree was rendered in the case at bar. In those 
cases it was shown that the appellee's fig syrup was offered to the 
public under the représentation that it contained the laxative and 
nutritious juice of the figs of California, and the préparation was 
designated "The California Liquid Fruit Remedy," whereas in fact it 
was shown that there never had been in the préparation more than 
one-tenth of 1 per cent, of the juice of flgs, — a quantity so small as 
to hâve no perceptible efifect either medicinally or by way of flavor. 
The record in the présent case shows that, after the décisions in 
those caees were rendered, the appellee made material altérations in 
the représentations which were printed on the cartons or boxes in- 
closing its remedy, and in its new label eliminated the représenta- 
tions which had controlled décision in the cases referred to, and that 
in lieu thereof it set forth the following représentations : 

"This excellent remedy présents In the most acceptable form the medicinally 
laxative prineiples of plants known to aet most beneflcially, to cleanse the 
System effectnally, to permanently overcome habituai constipation and the 
many lUs dépendent on it, etc. The juice of flgs In the combinatlon Is to 
promote the pleasant taste." 

It is by thèse représentations so oflered to the public that the 
rights of the appellee in the présent case must be measured. It is 
urged that there still remains the false représentation which is sug- 
gested by the name of the préparation which is thus offered for sale. 
It is said that the name "Syrup of Figs" is a false name; that it 
déclares to the public that the préparation is composed of a liquid 
décoction of figs; that, therefore, it is calculated to deceive the pub- 
lic. It is argued that, if the name does in fact properly designate 
the préparation, it is not susceptible of appropriation as a trade- 
mark, and that, if it does not in fact properly designate the prépara- 
tion, it is deceptive, and therefore not entitled to protection in a 
court of equity. The first horn of this dilemma so presented may be 
disregarded. The appellee's médicinal préparation is not a syrup of 
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figs. It is not made from figs, and the quantity of flgs used in its 
préparation is so small that it must be conceded to hâve little, if 
any, perceptible effect, eitber in promoting the pleasant taste or oth- 
erwise. It is sliown, also, that there is known to the drug trade no 
such préparation as a syrup of figs, and that appellee's grautor was 
the first to use the name. We do not think the name "Syrup of 
Figs," as applied to the appellee's préparation, is in itself ealculated 
to mislead or deceive the public to any material extent Any one 
■who knows enough to take medicine when he is ill must know that 
a liquid medicine to be taken in small doses as a laxative would bt 
worthless for the purpose intended, if it consisted of nothing more 
than a syrup or décoction of figs. There is in the form in which the 
medicine is presented, the purpose for which it is used, and the size 
of the dose which is prescribed, sufficient to charge him with notice 
that the medicine contains something more than a préparation of 
figs. And if, indeed, he be so uninformed and ignorant that the 
name "Syrup of Figs" alone conveys to him the impression that the 
compound is made of figs, there may be found in the carton a dis- 
tinct intimation to the contrary. It is there declared that the "rem- 
edy présents in the most acceptable form the medicinally laxative 
principles of plants known to act beneficially," and that the juice of 
the flgs in the combination is only to promote the pleasant taste. 
As the name "Syrup of Figs" is so used by the complainant, it is a 
fanciful name only. The equities of the case are not affected either 
for or against the appellee by the use of the very small quantity of 
figs which enter into the préparation of its medicine. Centaur Co. 
v. Robinson (C. C.) 91 Fed. 889 ; Von Mumra v. Frash (C. C.) 56 Fed. 
830; Stone Go. v. Wallace (C. C.) 52 Fed. 431; Stuart v. F. G. Stewart 
Co., 33 C. C. A. 480, 91 Fed. 243 ; Société Anonyme de la Distillerie 
de la Liqueur Bénédictine de L'Abbave de Fecamp v. West Dis- 
tilling Co. (C. C.) 43 Fed. 416. 

It is contended that there was réversible error in the ruling of the 
court upon the question of the multifariousness of the bill. It is 
said that the bill was multifarious for the reason that it failed to 
charge that there was concert of action between the varions défend- 
ants who sold the flg syrup which was manufactured by Clinton E. 
Worden & Co., and that in the absence of such an allciffation the 
défendants could not be joined in a single suit. If the bill was in- 
deed multifarious, it was a defect which could be waived by the de- 
fendants. We think they did so waive it by their failure to include 
in their assignments of error the ruling of the court upon that ques- 
tion. It is contended further that the portion of the decree which 
awards an accounting is erroneous, for the reason that, in a suit on 
a common-law trade-mark, the complainant is not entitled to recover 
the défendants' profits, but only his own damages, and for the fur- 
ther reason that in the présent case the bill contains no allégation 
that the défendants realized any profits. The action of the court in 
so decreeing an accounting of the profits is not assigned as error, and 
we do not consider it such plain error as to require our considération 
in the absence of such assignment. The appellant suggests that the 
court must hâve adopted that portion of the decree through inad- 
102 F.— 22 
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vertence. If snch is the case, and the decree is erroneoua in that 
respect, we apprehend that no difflculty would be encountered in ob- 
taining its correction upon application to tlie circuit court Tlie de- 
cree is affirmed. 

KOSS, Circuit Judge, dissenta. 



ATLAS GLASS CO. v. SIMONDS MFG. 00. et al 

(Circuit Court, W. D. Pennsylvania. February 19, 1900.) 

L Patents — Infkingement — Glass-Bottle Molds. 

The Windmill patent. No. 416,389, for a mold for glass bottles, etc., con- 
strued, and held infringed by machines known as tlie "Powers Machines," 
for mechanically pressing and blowlng glass articles. 
i. Bame— Machines fob Moldino and Bi-owing Bottles. 

The Eylands patent. No. 410,376, for machinery for the manufacture of 
glass bottles, which consista of a rotary table to facllitate the use of molds 
of the Windmill type, held Infringed by the Powers machine as to clalm 
11, and not infringed as to claim 1. 

B. LaMK— TERM— LlMITATTON BT pRIOR FOTtKTQN PATBNT. 

To constitute a "foreign patent," wlthln the meanlng of Bev. St | 4887, 
which, under such section, will limit the term of a subséquent American 
patent, It is not essentlal that the foreign grant shall be the équivalent of 
a patent granted by the United States, either as to the length of term 
or the breadth of the exclusive rlghts secured to the grantee, but It is suffl- 
clent If exclusive rlghts are granted for a deflnite term. 
A. Same, 

Prlor to the enactment of patent législation in Denmark, In 1894, mo- 
nopolies in Inventions In that country were secured by royal letters patent, 
granted by grâce of the klng, throogh the ministry of the Interior, on pé- 
tition therefor; and such patents gave to the grantee a monopoly to 
"make and aliow to make" the thing patented, for a Btated term, on 
condition that he carrled ont his invention witiiin a year and continued to 
employ it Beld, that such a grant was In prœsenti, and the condition a 
condition subséquent, and that it was a "foreign patent," wlthln the mean- 
lng of Eev. St. § 4887, whose term Umlted that of a subséquent patent 
granted by the tlnited States for the same invention. 

In Equity. Suit for infringement of patents. On final hearing. 

William L. Pierce, for complainant. 

James Negley Cooke and James I. Kay, for défendants. 

BUFFINGTON, District Judge. This bill was filed by the Atlas 
Glass Company, owner of the four patents hereinafter specifled,against 
the Simonds Manufacturing Company, John J. Powers, et al., for 
alleged infringement thereof by the manufacture and sale of certain 
machines for mechanically pressing and blowing glass, known as 
the "Powers Machines." Pending the suit the two patents granted 
to Blue were withdrawn, and the charge of infringement limited to 
claims 3 to 7, inclusive, of patent No. 416,389, granted December 3, 
1889, to James Eichard Windmill, assigner to Dan Kylands, for a 
mold for glass bottles, etc., and claims 1 and 11 of patent No, 416,376, 
granted December 3, 1889, to Dan Kylands, for machinery for the 
manufacture of glass bottles. The défenses thereto are noninfringe- 
ment, invalidity of the patents, and that by reason of the expiration 
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of two prior Danish patents botli thèse patents had lapsed before 
the bringing of this suit. During the pendency of this bill the 
Swayzee Glass Company of Indiana, the S. M. Bassett Glass Com- 
pany, and the Gilchrist Jar Company of New Jersey, desiring to 
purchase and remove certain machines from this district, were, on 
their several pétitions, made défendants. In the case of U. S. Glass 
Co. V. Atlas Glass Co. (G. C.) 88 Fed. 493, this court had before it 
for considération on the charge of inf ringement what is known as 
the "Atlas Glass Machine." The patents under which it was built 
were not involYed in that issue, but the mechanical and novel fea- 
tures of the machine were fully considered and there discussed. 
From the opinion of the court, the relation of that machine to the 
prior art will be seen. In a gênerai way, it may be said to be a 
co-operative device, in which Blue, the patentée, has, in addition 
to and in conjoint action with his own devices, embodied the molds 
of Windmill and the revolving table of Rylands. The resuit has 
been the production of a machine which was revolutionary in char- 
acter in the art to which it belongs. It was the flrst means devised 
by which bulged glass articles were successfully pressed and blown 
mechanically. It produced a new article in commerce, — a machine- 
made, bulged-glass vessel. It largely increased the capacity of fac- 
tories over the old hand and lung process. The Windmill patent is 
the foundation on which this advance is built. The device is fully 
set forth in the patent: 

"The apparatus consists, essentlally, of a sliding mold, In which the press- 
ing of the glass article Is efCected, and a second or outer mold surrounding 
the slIdlng mold, In which second mold the pressed article is blown, and the 
required form given to It." 

The sliding press mold is not hinged, but "consists of a cylinder 
having a capacity or mold of the required shape made in it ; the said 
sliding mold working through an opening in the base plate of the 
apparatus." The blow mold is thus described: 

"In the base of the apparatus the blowing mold is supported; the said 
mold being divided vertically into two halves, hinged together at the back; 
the said halves, when closed, being held together by a catch." 

At the top of the blow mold is a neck mold, in which the neck 
of the bottle is formed and retained during the entire opération. 
The spécification states: 

"The top of the blowing mold Is provided with a neck or contraction in 
which the neck of the glass article being made is formed. * * * The 
said blowing mold, b, is furnlshed at top with the neck or contraction, b2, in 
which the neck of the glass jar or bottle is formed." 

In opération, this sliding press mold is "flrst raised into the outer 
blow mold. » * * The halves of the blowing mold are next 
closed and fastened together." The glass is then charged into the 
press mold, and by pressing a plunger therein the melted glass is 
pressed into the form of the mold; a portion being also forced into 
the neck-ring section of the outer or blow mold. The plunger is 
then withdrawn, and the press mold dropped through the base plate. 
This leaves the press blank held in situ by the neck-ring section 
of the blow mold. The open bottom of the blow mold, through which 
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the press mold has suiik, is then closed by a slide, and the press blank 
blown to shape in the blow mold. 

A study of tbe prior art shows that Windmill flrst disclosed in this 
patent three things: First, a combined co-operative compound press 
and blow mold; second, a sliding press mold; and, third, means 
for successfully pressing and blowing bulging glass articles in situ 
and without manipulation. The mold type hère shown was neither 
the press mold of the old art, the blow mold of such art, nor an 
aggregation of the two. The press mold is a solid pièce, as com- 
pared with the hinged structure of the old art. By its âxed con- 
centric relation to the neck ring, and its sliding capacity, it is fitted 
to présent the charge to the plunger in the place it remains daring 
the entire opération, and, on withdrawing, leaves the press blank 
in a place and condition to be subjected to blow action. So, too, 
the blow mold, by its fixed concentric relation to the neck ring, is 
functionally adjusted to envelope the press blank and subject it to 
blowing action in situ. And the neck ring, by its fixed concentric 
relation to both press and blow mold, forms a new co-operative de- 
vice and Connecting link in the art. Now, while the patent draw- 
ings show the blow mold and the neck ring are intégral, yet it must 
be noted that the essential functional relation between them is not 
that they are intégral, but that they are flxedly concentric. When 
they are intégral, they must, ex necessitate, be concentric, and so 
fulflll the vital functional purposes of the device; but it is aise 
clear that if they are eut in horizontal section, but still remain 
fixedly concentric, the necessary functional capacity still exists. The 
blow mold then being composed of two sections, each with separate, 
individual functions, to wit, the one pressing the neck, the other 
blowing the body, it is clear the lower or blowing section has no 
functional part or capacity in forming the press blank or pressing 
the neck. The spécification discloses no opération or part sustained 
by the blow-mold section during the pressing, and, from observation, 
it is clear noue could be performed, save conservation of beat, and 
serving as a point of engagement, through its neck-ring section, to 
hold the press mold in alignment. So understood, — and we think 
this is the plain teaching of the patent, — it is clear to us that, while 
the Powers machine varies the form, it still employs the vital char- 
acteristic features, of the Windmill device. It uses substantially the 
same means to perform the same work. In Powers' mold we find 
the same lower or blow-mold section, and the same upper or neck 
one. They are not intégral, but eut in horizontal section. But they 
bear a fixed concentric relation to each other, just as they do in 
Windmill; and, as a resuit of such fixed relation, they co-operate 
and perfonn the same blowing opération in precisely the same way 
as in the Windmill device. The press mold of Powers is of the 
solid, unhinged type first shown by Windmill. It is a sliding one, 
and has the fixed concentric relation to the neck ring. In its rise 
into engagement with the press ring, in its position during pressing, 
and in its receding and leaving the press blank in situ and in the 
grip of the neck ring, its movements and their reeults are identical 
with those of Windmill. The only différence is that the size of the 
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press moia is such as to prevent the blow mold from enveloping it. 
But, as such increase of thickness would conserve beat, it is obvious 
that any results in that line obtained by the enveloping blow mold 
of Windmill would thus be obtained. The absence of the blow mold 
also prevents charging before the press mold is raised. With thèse 
two incidental and nonfunctional différences of construction, we are 
of opinion the mold of Powers is substantially the same as Wind- 
mill, and that it accomplishes the same resuit in substantially the 
same method, and by the use of substantially the same means. We 
are therefore of opinion infringement has been made out. 

The patent of Eylands concerns the use of a séries of molds of the 
Windmill type on a rotary table. Thereby the output can be very 
materially increased. Rylands' device shows a circular table per- 
mitting rotary action around a central pillar, a séries of compound 
molds, a pressing plunger, and a blowpipe. The molds shown are 
of the gênerai type of Windmill, and hâve a sliding press mold, a 
neck ring and blow mold, ail of which are concentric, and the neck 
ring or mold holds the glass in situ during the opération. The table 
carries several of thèse molds, each of which, co-acting with a plunger 
and a blowpipe, separately produces a wholly machine-made, bulged- 
glass article at each révolution. Practically, the only élément of 
skill on the part of operatives was determining the quantity of glass 
charged into the press mold. We agrée with the statement of com- 
plainant's expert, who, in describing the Rylands' device, said: 

"In short, tbe table may be considered as a meebaiiical llnk whîch united 
the press mold, the blow mold, the pressing plunger, and the blowpipe. It 
mechanlcally brought ail thèse parts into co-relation, whereby each performed 
its separate and indlvidual function to produce a completed article, and 
without changlng the initial position of the blank." 

It is not hère necessary to enter into a description of the spécifie 
meana used by Eylands; for infringement of but two claims is charged, 
and thèse involve but few éléments. Claim 1 is as follows; 

"In a bottle-making apparatus, the table, 10, capable of intermittent rotary 
movement, and carrying the sectional mold, 11, successively Into the char- 
ging, pressing, and blowing positions, in the manner and for the purposes 
described." 

It will be noted the table of the claim is one "capable of inter- 
mittent rotary action," and is one of carrying the section mold, 11, 
successively into the "charging, pressing, and blowing position." The 
rotary action is intermittent. There are stops, positions, stations, 
as contrasted with continuous movement. Thèse stops or stations 
are defined, we think, as the charging, pressing, and blowing posi- 
tions, respectively. It is in this way alone we give effect to the 
terms employed. The limitation of intermittent in connection with 
the term "carrying the mold successively into the charging," etc., 
"positions," implies that such positions are the successive stops which 
make the rotary movement intermittent. And, indeed, such carry- 
ing forward of the mold into the charging, pressing, and blowing posi- 
tions successively, and a stop at each such station for the purpose 
of carrying, pressing, and blowing, are shown in the device, and are 
essential to its use. In the Powers table we find a différent action 
in thèse particulars. While the table has an intermittent rotaiy 



342 102 FSDEiEAL REPORTSB. 

movement, yet it does not carry its mold into the pressing position at 
ail. In point of fact, its single press mold is stationary, and is not 
camed by the table, but the neck mold is carried to tbe press posi- 
tion. Then the press mold iS cliarged, and by means of a lever, 
whoily independent of the movement of the table, it is carried into 
the press position, and from thence withdrawn. The press mold not 
being carried to its charging position by the table, and such action 
being, from the construction of the table, impossible, it follows that 
this claim does not cover the respondent's device. 

The other claim involved (the eleventh) is for "the oombination, 
with a bottle mold, of the pressing plunger, 9, carried by ram, 4, 
and the rotating table, 10." As already stated, we are of opinion 
the bottle mold of this conibination is of the same gênerai type as 
the Windmill, and aiso of the complainant The pressing plungers 
of Rylands and Powers are substantially the same. It is true, Povcers 
uses a double-headed one, but this différence is mechanical, and in 
no sensé ftmctional. The mechaaical équivalent of tam, 4, is found 
in the sliding carriage of the Powers mechanism; and the rotating 
table, 10, of the claim, which is deflned in the spécification as "a 
table capable of intermittent rotary movement around the central 
pillar, 1," is used by Powers. We are therefore of opinion infringe- 
ment is shown. 

The two patents considered above were, as we hâve seen, granted 
to Rylands on December 3^ 1889. It now appears that, prior thereto 
Bylands had, On October 1, 1889, obtained in Denmark an "eneret," 
or grant of mônopoly for making the Windmill mold, and on Novem- 
ber 1, 1889, another for niaking the Rylands table. The term of pro- 
tection covered by thèse grants expired prior to the bringing of this 
suit, and the infringement tberein chargea. It is alleged that thèse 
grants were prior foreign patents, which, uiider Kev. St. § 4887, lim- 
ifed the term of the subséquent American patents to the seven-years 
protection granted in Denmark. The question is novel. It seems 
that prior to 1894, and whén' thèse grants were made, there was no 
législation in Denmark providing for the grant of patents for inven- 
tions. What was termed "eneret," or mônopoly, was granted by the 
grâce of the king, by royal letters patent. It was obtained by péti- 
tion, on payment of fées. The course of procédure is this (stated in 
1 Abb. Pat. Laws of Ail Nations, 159; 4 0, G. 319): 

"Inventions are protected by royal letters patent granted through the 
ministry of the interior, In accordance with rules prescribed by the tradl- 
tlonal practice of that departnaent, À person who wishes his Invention to 
enjoy 'eneret,' or mônopoly, must address to the ministry of the Interior, 
accbmpanying hls demand by' detalled speeiflcations and drawlngs. The 
ministry forwards thèse papers to the Poîytechnlc School* with a request 
that the dlrector will report on the applicant's scheme. The director, after 
cpnsulting, If necessary, the prof essors of the Institute, reports to the min- 
istry whether the àlleged Invention Is new and deservlng of protection. He 
also stated the perlod for which, in his opinion, the 'eneret,' or patent should 
be granted. The ministry always adopts the dlrector's conclusion. It is un- 
derstood that a jJatent wlll be allowed whenever the alleged Invention really 
contains something novel in prineiple or practice. Generally speaking, the 
applicant's request is granted. The patent is forfelted (1) if it Is shown that 
a similar Invention has been used in Benmark before; or (2) if the patentée 
does not carry out his Invention withln the yeàr^ and continue to employ It" 
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An examination of tte letters patent in this case shows tliat the 
grant, which is simply "to make and allow to make machines," etc., 
is narrower thau the American statutory patent, which (Rev. St. 
§ 4884) confers "the exclusive right to make, use, and vend." It 
would seem, also, that under the construction given by the courts of 
Denmark, which grants, any other person was free to import a 
machine made elsewhere, and use the same, without liability to the 
grantee of the royal patent. Wunstrup v. Minister of War and Fi- 
nance, High Court of Justice in Copenhagen, Eecord, p. C53; Testi- 
mouy as to Danish Law, Eberth, p. 639. It is therefore urged that 
a grant so narrow and restricted is not a "foreign patent," as pro- 
vided in section 4887, Rev. St. After much thought and full consid- 
ération, we cannot accède to this contention. That congress meant 
that only such patents of other countries should be regarded as 
granted the précise protection alîorded by an American one is not 
reasonable. The wide différence in the scope and protection afforded 
by the patents of varions countries, the liberality and encouragement 
given to inventors by some countries, and the restricted privilèges 
granted in others, must hâve been in view when congress considered 
them as a gênerai class, and styled them "foreign patents." There 
is nothing definite or descriptive, in itself, in the term "patent." As 
applied to our American inventions, it may be regarded as a grant is- 
sued to fulflll the constitutional provision "of securing for limited 
times to inventors the exclusive rights to their respective discoveries." 
The length of the term and the breadth of the exclusive rights are 
subjects of législative définition. The vital, substantial features of a 
patent for an invention are the exclusiveness of the right granted 
and the definiteness of the term. Such protection was given by the 
letters patent of the king of Denmark. The term is seven years, and 
the exclusive right is "to make and allow to make." It is quite 
«lear that a United States patent would be none the less a patent, 
in the ordinary acceptation of that term, if the length of the term 
were by act of congress shortened to seven years, and the scope of 
the exclusive right limited to making alone. By parity of reason, 
it is equally clear that an invention is none the less "patented in a 
foreign country," and made the subject of an exclusive grant, be- 
cause the exclusive right granted is simply "to make and allow to 
make," and the term for but seven years. In constructing the grants 
in this case, which are "on condition that he [the patentée], within 
two years, to be reckoned from the date of this, our allowance, hère 
in the kingdom, has brought the invention named to exécution, and 
later combines [continues?] with it," we are of opinion the grant of 
exclusive privilège was in prœsenti, and the provision cited was a 
condition subséquent. But, being subséquent and not précèdent, that 
condition has no efîect on the présent question. The Danish grant 
must be deemed to be for seven years, without référence to its possible 
lapse or forfeiture under the condition subséquent. Pohl v. Brewing 
Co., 134 U. S. 386, 10 Sup. Ct. 577, 33 L. Ed. 953. Such being the 
case, this bill must be dismissed, since the Windmill and Rylands 
patents hâve lapsed by reason of the expiration of the prior Danish 
ones. Let a decree be drawn. 
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SEILER et aL v. FTJLLER & JOHNSON MFO. CO. 

(Carcult Court of Appeals, SeTenth Circuit May 11, lOOOJ 

No. 689. 

Patents— Suit for Inpbingbmbnt— Pbbliminakt Injunctioit. 

To authorize the Issuance of a prelimlnary injunction in patent cases, 
the rlght must be clear, and the fact of Infringement reasonably certain; 
and a restraining order, pending hearlng on a motion for a preliminary 
Injunction, which, by reason of the time when applied for, will hâve the 
eflEect of preventlng the mailing of sales by défendant for a year, cannot 
properly be granted when Infringement Is positlvely denied in the answer, 
and no proof is oiïered. The proper practlce In such cases, where com- 
plainant's rights are eonsldered to be In péril, is to requlre a bond from 
défendant to respond in damages for ail sales made If infringement shall 
be shown on final hearlng. 

Appeal from the Circuit Court of the United States for the Western 
District ôf Wisconsin. 
On motion for stay of injunction. 

Charles M. Peck, for appellants. 

Wm. R. Bagley and R. M. Bashford, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

PER CURIAM. The appellants, upon the docketing of the appeal, 
moved the court for an order to stay an injunction granted by the 
court below pending the hearlng of a motion by that court for an 
injunction pendente lîte. On the 14th of April, 1900, the Fuller & 
Johnson Manufacturing Company flled its bill against the appellants 
hère for infringement of certain patents for improvements in trans- 
planters, whereupon subpœna issued requiring the défendants to 
show cause on the 7th day of May why an injunction should not 
issue according to the prayer of the bill. On that day the défend- 
ants appeared, filed a sworn answer denying ail the equities of the 
bill, denying the validity of the patent, denying acquiescence in the 
patent, and denying infringement. Upon the flling of the answer 
the complainant seems to hâve waived its motion, and moved the 
court for an order to show cause on the 12th day of June why an 
injunction should not issue; manifestly being unprepared at that 
time to proceed, and clearly it was not entitled at that time, as the 
pleadings and proof a stood, to an injunction. Application was also 
made to the <;ourt at that time for an injunction or restraining or- 
der pending the hearing of the new motion. It also appeared that 
the season for the sale of such machines would end by the date 
flxed for the hearing of the motion, so that the practical effect of the 
restraining order would be to prevent the défendants for a year from 
making sales of machines, if they in fact infringed. It appears from 
the record that the patents in question had been considered by Judge 
Ooxe, of the Northern district of New York, and their validity in 
large part sustained. It also sufflciently appeared, for the purposea 
of the motion, that the validity of the complainant's patents had 
been acquiesced in by the public for many years. The fact of infringe- 
ment, however, did not sufflciently appear to warrant an injunction. 
It was alleged in the bill in gênerai terms, and flatly denied by the 
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answer. No proofs were presented of the character or construction 
of the infringing machine, or in what respect, if at ail, it did infringe. 
We hâve declared the grounds which would authorize the issuance of 
a preliminary injunction in patent cases (Standard Elevator Co. v. 
Crâne Elevator Co., 9 U. S. App. 556, 6 G. G. A. 100, 56 Fed. 718), 
and that, to authorize a writ, the right must be clear, and the fact of 
infringement reasonably certain. Hère, for the purposes of an injunc- 
tion, the exclusive right was, perhaps, clear, within the principles 
of comity as declared by the suprême court in the case of Mast, Foos 
& Co. V. Stover Mfg. Co. (decided April 23, 1900) 20 Sup. Ct. 708, 
Adv. S. U. S. 708, 44 L. Ed. ; but the fact of infringement, stand- 
ing merely upon allégations and déniai, was not established. It will 
not do to say that no harm could resuit from the restraining order 
because the injunction merely went to the use of infringing machines, 
and that the défendants could not be harmed if their machines did not 
infringe. Courts do not issue their writs of injunction because no 
harm can resuit from them. They issue them to préserve rights v?hich 
are shown to hâve been invaded. It would not be just to put upon 
the défendants the hazard of being in contempt of court for disobedi- 
ence of its orders, if they honestly claimed their machine did not in- 
fringe, when it might thereafter be determined that it did infringe, and 
when the court had not considered or determined the question of in- 
fringement. We therefore think the court below, in granting the 
temporary restraining order, exceeded a just discrétion in restraining 
the défendants before it had passed upon the question whether there 
was in fact infringement. There was no évidence before the court 
that the machines sold by the défendants were like the machine con- 
demned by Judge Coxe as infringement of complainant's patent. 
The court required the complainant to give his bond in the sum of 
$10,000 to respond to the défendants for the damages they might sus- 
tain by reason of the injunction. It would be difficult, if not impossi- 
ble, for one to show what sales he could hâve made but for an injunc- 
tion, and what loss he had sustained by reason of it. It is a délicate 
matter to interfère with the discrétion exercised by the court below 
in a matter of this kind. The duty to review thèse orders of injunction 
is, however, imposed upon us, and that we cannot disregard. It would 
hâve been more consistent with justice and the rights of the parties in 
granting the order to show cause, if the rights of the complainant were 
considered to be in péril, to hâve required of the défendants a bond to 
respond to the complainant for its damages by reason of sales if the 
machine should finally be determined to infringe the complainant's 
patented rights. We therefore are of opinion, and it will be so or- 
dered, that upon the défendants flling in the court below a bond in 
the sum of |10,000, conditioned as is usual to account for ail profits 
made and ail damages which may be sustained by the complainant, 
and conditioned, if the court below shall deem proper, for the filing in 
the court of sworn statements of sales, the bond to be approved by 
the court both as to condition and sureties, the restraining order 
granted until the 12th of June be vacated. This order will be certifled 
to the court below. 
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DIXON-WOODS (X). V. BLACK et aJ. 

(Circuit Court, W. D. Pennsylvanla. March 1&, 1898.) 

No. 26. 

Patents— Inpringement—Qas Stoves. 

The Ballard patent, No. 465,911, for a gas stove designed for the heating 
of rooms, whlcli shows in front a hoUow slab of flre clay or other refrac- 
tory material, provided with perforations in its face to form passages or 
burners for the gas, and some of whlch are flUed with asbestus fiber so 
disposed that lengths of the same wiU be distrlbuted over the face of the 
slab, discloses a novel, effective, and useful combination, which was not 
antlcipated, and is valld. Such patent Is not restrlcted to a construction 
of the stove in which the asbestus Is attached in tufts or bunches, but 
is Inf ringed by one havlng' the sanae combination of éléments, but in which 
the asbestus is distrlbuted over the whole burner surface. 

This was a suit in equity for infringement of a patent. On final 
hearing. 

Bakewell & Bakewell and James K. Bakewell, for complainant. 
J. 0. Sturgeon, for défendants. 

BUFFINGTON, District Judge. The complainants file this Mil to 
restrain alleged infringement of letters patent No. 405,911 (now owned 
by them), granted December 29, 1891, to Thomas William Ballard for 
a gas stove. Respondent's stove and the burner hâve in combination 
ail the éléments of the claim, viz. : 

"In a gas stove, the combination of the frame. A, wlth the hollow slab, B, 
provided wlth perforations, 0, the burner, E, for supplying a mixture of gas 
and air to the : interior of said slab, the asbestus flber, D, and tlie outlet 
flue. Al." 

And therefore the bill should be sustained unless the claim lacks 
novelt y and patentability, is an aggregation and not a combination, 
or is to be restricted to an arrangement of asbestus fiber such as is 
not used by respondent. We do not deem it necessary to discuss in 
détail the alleged anticipations, but a careful study of them ail shows 
us that hone of them discloses the Ballard combination of éléments, 
nor does any show such a combination as would suggest to a mère me- 
chanical improver the change and improvement Ballard made. The 
use in a stove of asbestus in the manner directed in the spécification 
in combination with a perforated hollow slab burner of the Bunsen 
type secures novel and désirable effects, in a more complète consump- 
tion of gas, uniform spread of flame, a highly pleasing appearance, 
and increased beat from the same amount of gas. To our mind, the 
improvement thus made was novel and patentable. 

It is alleged, however, that the claim is for a mère aggregation, and 
not a combination of éléments; that the éléments constituting the 
burner do not co-operate with the stove; and that the burner would 
discharge the same function standing alone in a room. Such conten- 
tion will not stand the test of close scrutiny. Among other désirable 
objects in a gas burner heating apartments are b-^ating (and therein 
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is involved a maximum of beat radiation from a mînîmnm of gas); 
next, a proper disposition of the products of combustion ; and, lastly. 
a pleasing appearance. Now, while it is true tliat a burner would pré- 
sent the same appearance, whether set in a stove or on the floor in the 
middle of a room, and while the heat radiated from it in each place 
would be substantially the same, it is equally true that, when its use- 
fulness as a heater for a room is considered (and therein its whole 
utility consists), the absence or présence of an additional modifying 
élément, to wit, means of carrying ofl the products of combustion or 
of imperfect combustion, becomes a substantial and indispensable 
élément to the successful working of such a burner. The présence or 
absence of such an élément is a test of practicability. The outlet 
flue of the apparatus being a necessary modifying élément to the use 
of the burner, not for the burning of gas, but for the utilization for 
heating purposes of the heat produced by such burning, it follows that 
the function of the outlet flue dœs co-operate with the burner, and that 
the joint co-operation of the two produces the desired resuit, to wit, a 
practical means of heating an apartment. That the flue performs the 
same flue function it does in every other flre is conceded, but that is 
not the test whether, in connection with other éléments, it constitutes 
an aggregation. A wheel, a piston, or a boit in a combination turn, 
oscillate, or transmit power just as they always hâve; but if they ex- 
ert s.uch function in a relation of éléments, or if their fonctions are 
modifled or qualifled by the working of such other éléments, then the 
whole is such a corrélation of modifying agencies as constitutes a 
combination. Applying this principle to the case in hand, to consti- 
tute a combination, the flue need not make the burner burn in a dif- 
férent way, nor the burner need not make the flue perf orm its function 
other than its normal way; but if the flue 90 affects the action of the 
burner as to thus secure the successful use of the burner as a means of 
heating an apartment, then the outlet flue is not a mère addition which 
can be used or dispensed with at will, — a mère independent addendum, 
— but is an intrinsic and indispensable élément in securing the de- 
sired end. The burner could not accomplish this resuit alone. No 
more could the flue. Their union and joint co-operation secured an 
end which neither could by itself elïect, viz. a practical and useful 
means of heating an apartment. 

The objection that the patent contemplâtes the placing of tufts or 
separate bunches of asbestus on the face of the slab, and not such an 
intermingling of asbestus flber as is shown on respondents' device, is 
not well taken. That the latter course was taught by the patent is 
clear from the spécifications. Indeed, the avowed purpose of the 
patentée was "a more even diffusion of flame in heating the asbestus 
fiber and fire clay over the whole heating surface of the stove." He 
further says, "Certain of the perforations are filled or partly fllled 
vnth asbestus fiber, D, so disposed that lengths of the same will be dis- 
tributed over the front surface of the slab." Further on he adds that 
the mixture of gas and air "will issue through the perforations left 
open in the front of the slab, and when ignited at the said perforations 
the fiâmes will play uniformly over the whole front surface among 
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the asbestnB flber, and so diffuse a unifonn beat thereto." After full 
considération, we are of the opinion the patent ia valid, and a decree 
should be entered for complainant. 



DIXON-WOODS CO. T. KEINEKH et aL 

(Circuit Court, W. D. Pennsylvanla. November 24, 1899.) 

No. 17. 

Patents— Inprinoement—Qas Stoves. 

The Ballard patent. No. 465,911, for a gas stove, Twld not antlclpatedt 
ralld, and Infrlnged. 

This was a suit in equity for infringement of a patent On final 
hearing. 

Bakewell & Bakewell and James K Bake-well, for complainant. 
James N^ley Cooke and John H. Koney, for défendants. 

BUFFINGTON, District Judge. This bill seeks to restrain alleged 
infringement of letters patent for a gas stove, numbered 465,911, now 
owned by complainant, granted December 29, 1891, to Thomas W. 
Ballard. This patent was before this court in Dixon- Woods Co. v. 
Black (No. 26, May term, 1897), 102 Fed. 346, where its validity was 
Hustained. The opinion there flled is incorporated in, and made part 
of, the présent one. It was then contended that the clâim did not 
cover spreading asbestus over the whole burner surface; that it was re- 
stricted to isolated tufts or separated bunches on the burner face. 
The additional évidence now before us leads to no change of opinion 
from the conclusions there reached. It is strongly urged that the 
English patent of Boggett & Pettit (No. 14,333), of 1852, anticipâtes 
Ballard. To do so, it must disclose a substantial représentation of 
Ballard's device, in such full and clear terms as would enable one 
skilled in the art to practice his invention without the necessity of 
experimenting. Seymour v. Osborne, 11 Wall. 516, 20 L. Ed. 33; 
Hanifen v. E. H. Godshalk Co., 28 G. G. A. 507, 84 Fed. 649. Tested 
by this standard, the Boggett «& Pettit patent falls short We are 
whoUy unable, owing to the vague and indeflnite character of Figs. 
1 and 2, to ascertain the exact working construction intended. Judg- 
ing from the drawings alone, it is uncertain whether there is an up- 
ward flow of gas over the face of the burner, and a carrying off of the 
products of combustion by a flue at the burner top. The description, 
however, states that the bars in which are the gas-emitting holes "are 
arranged perpendieularly side by side, with a space about a quarter of 
an inch between, and inclosed in a frame to fonn the front of a gas flre. 
The frame is carefully inclosed, except in front; and the air, having no 
other access to the flues, rushes with great velocity between the bars, 
and in the direction of the arrows, so soon as the gas is lighted, carry- 
ing with it ail the products of combustion." As we hâve said, the 
exact location of the ûues is uncertain, and counsel hâve plausible 
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reasons for widely differing ones. But, be they where they may, it 
is indisputable that, in whatever manner the air carrying ail the pro- 
ducts of combustion ultimately reaches the flues, such air initially, 
to wit, "as soon as the fire is lighted, * * * rushes with great 
velocity between the bars." Such a device is constructively and 
functionally différent from Ballard's in which no air eau pass backward 
through openings in the burner face, but an unbroken front is shown, 
over which the products of combustion are drawn upward to a single 
flue in order to secure the desired functional resuit. The patent be- 
ing valid, we are of opinion the respondents' burner embodies the élé- 
ments of Ballard's claim, and infringes the same. Therefore, let a 
decree be drawn. 



KEINEKB et al. v. DIXON-WOODS CO. 

(Circuit Court of Appeals, Tliird Circuit. May 14, 1900.) 

No. 14. 

1. Patents— Construction of Claims— Limitation by Rejection and Ambnd- 

MEST. 

Wliere an applicant for a patent substitutes a new and narrower claim 
for one rejected by tlie patent office, and states tliat he now claims only 
liis exact construction, lie cannot insist on a construction of such claim 
which would make it the équivalent of the one rejected. 
8. Same— Infringembnt— Gas Stoves. 

The Ballard patent, No. 465,911, for a gas stove, covers merely a struc- 
tural improvement on a pre-existing type of gas stoves; and in view of 
the prior art, and especially of the English patent, No. 14,333, granted in 
1852 to Boggett & Pettit, and of the proceedings in the patent office, if 
such improvement discloses any patentable novelty at ail it is within 
a very narrow compass, and the claim of the patent must be restricted to 
the précise construction therein illustrated and described. So construed, it 
covers only a construction in which the asbestus is attached to the face 
of the slab constituting the burner surface in tuf ts or bunches held in place 
by being inserted in perforations in such slab, and is net infringed by a 
stove in which continuous strips or banks of asbestus flber are cemented 
on the flat face of the slab in such manner as to cover the whole surface. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

John H. Roney and Jas. Negley Cooke, for appellants. 
Bakewell & Bakewell and Jas. K. Bakewell, for appellee. 

Bef ore ACHESON, DAOAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The bill of complaint in this case 
charged the défendants, who are hère the appellants, with infringe- 
ment of United States letters patent No. 465,911, granted on December 
29, 1891, to Thomas William Ballard for improvements in gas stoves, 
the title to which patent had become vested in the complainant, the 
Dixon-Woods Company, hère the appellee. At the beginning of the 
spécification of the patent the gênerai nature of the invention is etated 
thus: 

"This invention relates to that class of gas stoves known as 'cosy stoves,' 
employed for heating rooms or apartments, and the main object of the inven- 
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tlon is the construction of a coBy stove whlch wlll give a more even diffusion 
of flame for heating the asbestus flber and flre clay over the whole heatlns 
surface of the stove, and will also economlze the consumptlon of gas," 





Then, after referring to the accompanying sheet of drawings show- 
ing a cosy stove constructed in accordance with the invention (Pig. 
1 showing the front élévation, and Fig. 2 a transverse section), the 
spécification proceeds as follows: 

"A is the framing of the stove, of any suitaWe design, and preferably pr«>- 
vlded with an outlet. Ai, to whlch a pipe may be attached for drawing off the 
products of combustion. B is a hoUow slab supported in said framing, and 
made of flre clay, or other suitable refraetory material. The front of said 
slab may présent a lumpy or undulatlng surface, as shown In Fig. 2, In imita- 
tion of pièces of coal or other fuel, or such front surface may be smooth. 
Through the said front portion perforations, O, are made, communicating with 
the interior, Bi of the slab. Certain of said perforations are flUed or partly 
fiUed with asbestus flber, D, so disposed that lengths of the same will be 
distributed over the front surface of the slab. The remalning holes form 
passages or burners for the émission of the heating gas. In Fig. 1 every alter- 
nate perforation, C, is shown as flUed with asbestus flber. But I do not con- 
flue myself to such arrangement. Thus, as a modlflcatlon, one row of perfo- 
rations may be left open for burners, and the next row filled with flber, and 
so on. The bpttom lOf the slab, B, Is provided with an atmospheric or Bunsen 
bumer, E, of any stiltable design, connected with a gas pipe, F, so that when 
the gas is turned on it wlU pass into and flll the interior space, Bi, with a mix- 
ture of gas and air, and the said mixture will issue through the perforations 
left open In the front of the slab, and when Ignited at the said perforations 
tiae fiâmes will play unlformly over the whole front surface, among the asbes- 
tus flber, and so diffuse a unîform béat thereto. The heat thus diffused raises 
the température of the interior space, Bi, and so raréfies and makes more in- 
tense the heating properties of the gas as it escapes from the burners or perfo- 
rations, thereby economizing the consumptlon." 

The patent has a single claim, of VFhich the following ia a copy: 

"In a gas stove, the combination of the frame, A, with the hoUow slab, B, 
provided with perforations, C, the burner, B, for supplying a mixture of gas 
and air to the interior of said slab, the asbestus flber, D, and the outlet flue, 
Al, ail substantially as and for the purpose set forth." 
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We cannot carefully read the spécification without seeing tliat this 
patent is for a mère structural improvement upon a pre-existing type 
of gas stoves. The impression thus produced is deepened when we 
look into Ballard's provisional spécification, filed on March 22, 1887, 
in his application for a British patent for this same invention, which 
he obtained in 1887. In that English spécification Ballard referred 
to the old style of cosy stoves in the words following: 

"The so-called 'cosy stoves,' as at présent construeted, are provided at thelr 
base or up the sides with a gas pipe from which the liame, when ignited, burns 
upward amongst the asbestus, thereby burning more intciiscly at the bottom 
or base of the stove than at any other part, whereas, according to my con- 
struction of a stove, I diffuse the beat uniformly over the whole surface." 

It is inferable from the inventor's above-quoted statements, as, in- 
deed, it otherwise appears, that the supposed novelty of Ballard's con- 
struction consisted in the perforations in the face of the upright hol- 
low slab, and the distribution of flbrous tufts of asbestus among the 
perforations. Now, this record is fuH of proofs touching the prior art, 
and when they are examined it becomes perfectly clear that, if there 
is any patentable novelty at ail in Ballard's improvement, it lies 
within the narrowest compass. Let us hère consider the British pat- 
ent, No. 14,333, issued in the year 1852 to Boggett & Pettit, relating 
to the warming of buildings by means of gas. Those patentées, in 
their spécification, state: 

"The principal features in our manner of accomplishlng this object conslst 
of varions stoves or apparatuses for using asbestus in combination wlth gas, 
either carburetted or otherwise, the employment in connection therewitb of 
tubes or hollow chambers, with or without the addition of heat-absorbing sub- 
stances, to produce warm eurrents of air, and In constructing the said stoves 
or apparatuses, and the dues belonging to them, in such a manner as to effect 
the perfect removal of the beated vapors after having utilized them to the 
utmost extent before their final escape into the chimney," etc. 
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Thèse features are illustrated by numerous attached drawings, 
accompanied by explanatory observations in the body of the spéci- 
fication. For e;xample, Fig. 1 shows a vertical cast-iron bumer for a 
gas flreplace cast with an interior hoUow space from top to bottom. 
The top is tightly closed, and the bottom is provided with a boss con- 
nected with a gas supply pipe. In the front of the hollow bumer are 
perforations serving both as outlets for the gas, and as holders of 
small tubes having asbestus secured to their outer ends. Fig. 2 is 
a front view of several of thèse burners, arranged perpendicularly side 
by side, with a space of about a quarter of an inch between them, and 
inclosed in a frame to form the front of a gas flre. "The frame," the 
spécification states, "is carefully closed, except in front, and the air, 
having no other access to the flues, rushes with great velocity between, 
the bars and in the direction of the arrows, Fig. le, as soon as the gas 
is lighted, carrying with it ail the products of combustion, and render- 
ing the asbestus vividly incandescent." But Figs. 17, 18b, and 18c 
are still more in point; the spécification explaining them thus: 

"Fig. 17 représenta an élévation of an apparatus for burnlng air and gas. 
* * * The air and gas mixes at A, passing by a tube In the back, as shown 
In section Fig. 18, to supply the three bars, B, B, B, and issues through perfora- 
tions in them, as shown in Fig. 18a, in whlch are also shown the tufts of 
asbestus. ITlg. 18b is a vertical section, and 18c an élévation of a similar 
method to the preceding of burnlng air and gas. The air enters at A, as bef ore 
described, and, mixing with the gas at c, passes into a square iron box, perfo- 
rated ail over with fine holes, through which it burns; some tufts of asbestus, 
sueh as shown in Fig. 13, being suspended in front of it." 

The words "perforated ail over with fine holes" are shown by the 
drawing to mean ail over the front face of the "square iron box." 

We need not go outside of this British patent to flnd ail the gênerai 
features of Ballard's Construction. That earlier patent shows, in gas 
stoves for heating buildings, a frame, an outlet flue, an upright hol- 
low burner, with perforations through its front face communicating 
with the interior chamber, provision for supplying to this inner cham- 
ber a mixture of air and gas which will issue through the perforations, 
and burn, when ignited, among tufts of asbestus secured to or suspend- 
ed in front of the burner. The only thing hère lacking is Ballard's 
spécial arrangement, whereby the tufts of asbestus fiber are attached 
to the face of the hollow slab by direct insertion in certain of the 
perforations. Without, then, particularly discussing the other proofs 
leading to the same conclusion, we hère content ourselves with saying 
that the prier art imperatively requires that the patent in suit be con- 
fined and restricted to the précise construction thereby illustrated and 
described; assuming that the patent can be sustained at ail. Such 
limitation, we think, is also imposed upon the claim of the patent by 
the proceedings which took place in the patent office. Ballard origi- 
nally made the following claim, namely; 

"In that class of gas stoves known as the 'cosy,' the employment of a hollow 
slab of flre clay or other suitable refractory materlal, provided on Its front 
surface with burners and asbestus fiber, so arranged that the mixture of gas 
and air supplied to the interior of the slab wlll, when ignited at the burners, 
uniformly beat the said flber, and economlze the consomption of gas, substan- 
tlaUy as hereln set forth." 
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This claim was rejected by the oiïice upon références to several prior 
patents. The applicant then canceled the above claim, substituting 
therefor the one now found in the patent. In a letter dated May 21, 
1891, addressed by the applicant to the commissioner of patents, can- 
celing the claim flrst made and substituting the other, Ballard wrote 
thus: "Applicant now claims his exact construction only, and, as 
none of the références hâve this, it is hoped that we will get a speedy 
allowance." The grant of the patent having been thus procured, cer- 
tainly the complainant below was in no position to insist ui^on a con- 
struction of the allowed claim which would make it practically the 
équivalent of the rejected claim. Morgan Envelope Co. v. Albany 
Perforated Wrapping Paper Co., 152 U. S. 425, 14 Sup. Ct. 627, 38 
L. Ed. 500. Moreover, the tenus of the claim are most spécifie, and 
it must be read with référence to the particular description contained 
in the spécification and illustrated by the patent drawings. Fay v. 
Cordesman, 109 U. S. 408, 421, 3 Sup. Ct. 236, 27 L. Ed. 979; Knapp v. 
Morss, 150 U. S. 221, 228, 14 Sup. Ct. 81, 37 L. Ed. 1059. Thus read, 
no infringement of the claim appears. The construction shown by 
Ballard is not followed by the défendants. According to Ballard's 
spécification, as we hâve already seen, the asbestus is inserted directly 
into certain of the perforations on the front face of the slab, and is 
thus held in place. Thèse perforations are used as sockets for the 
asbestus. No other means for securing the asbestus on the slab are 
suggested. The perforations are widely apart. The asbestus fiber 
is arrangea in isolated tufts, and large surface spaces are entirely 
bare. The gas stoves manufactured by the défendants are materially 
différent from the stove of the patent in suit. In the défendants' con- 
struction the face of the slab is provided with a séries of horizontal 
rows of numerous minute, closely arranged, burner perforations ; and 
between those rows, and in immédiate proximity, continuous strips or 
banks of asbestus flber are cemented upon the flat, unbroken surface of 
the slab, in such manner as to cover the whole face of the slab with a 
ooat of asbestus. The asbestus is permanently and eflectually secured 
to the face of the slab by silicate of soda cément, which, it seems, was 
unknown in the art at the date of the patent in suit. The évidence is 
quite convincing that the two constructions are substantially différent 
both in form and in results. Waiving the question whether the pat- 
ent possesses any patentable novelty in view of the prior art, we are 
clearly of the opinion that it must be conflned to Ballard's exact means 
for securing the asbestus to the slab, and that the défendants do not 
infringe the patent. The decree of the circuit court is reversed, and 
the case is remanded to that court, with directions to enter a decree 
dismissing the bill, with costs. 
102 F.— 23 
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HMPIRB] TARGET 00. T. CLBVBLAND TARGET CO. 

CLBVELAND TARGET CO. v. EMPIRE TARGET CO. 

(Circuit Court of Appeals, Third Circuit May 18, 1900.) 

Nos. 15, 16. 

L Patents— CoNsTBucTioN oï" Claim— Tabgbt Traps. 

The Hebbard patent. No. 371,839, for improTements In sendlng-traps for 
flying targets, Is limited by tbe prior art to tbe spécifie device described In 
the speciflcation and shown by the drawings. As so Umlted, held not in- 
frlnged. 

Z, Bamk— Anticipation— SuFFioïKNCT of Proof— Inconsistent Positions of 

COMPLAINANT. 

In a suit for Infrlngement of a patent. In whlch anticipation Is relled 
on as a défense, based on the alleged prlor Invention and use by another 
of an équivalent device, the only Issue as to such défense being as to the 
sufflciency of the évidence to establish such prlor Invention and use, where 
the complalnant Itself bas successfully Invoiied and urged the same Tact 
of prlor invention and use, based upon the testimony of the same wlt- 
nesses, in défense to a suit against It on a slmilar patent In another Juris- 
diction, while such fact may not amount to an estoppel, in the absence 
of satlsfactory explanation of the Inconsistent positions of the complalnant, 
the court may properly eonsider that fact as afCecting the burden and de- 
gree of proof requlred upon the issue, and as givlng the défendant' s testi- 
mony a welght to whlch It migbt not be entitled as against a différent 
adversary. 

S. Same— Target Traps. 

The Marqua patent, No. 301,908, for Improvementa In sendlng-traps for 
flying targets, held vold for anticipation. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

James K. Bakewell, Webster & Cook, and Thomas W. Bakewell, for 
Cleveland Target Co. 

H. 0. Lord, for Empire Target Co. 

Before ACHESOk and DAMAS, Circuit Judgea, and McPHEB- 
SONj District Judge. 

McPHERSON, District Judge. In the coiirt helow, thia was a 
bill filed by the Cleveland Target Company against the Empire Target 
Company and three other défendants, charging the infrlngement of 
letters patent Ko. 301,908, dated July 15, 1884, granted to Philip 
Marqua, and of No. 371,839 dated October 18, 1887, granted to C. 
C. Hebbard, for improvement in sending- traps for flying targets; both 
patents having become the property of the complalnant several years 
before the bringing of the suit. The charge of infrlngement was 
limited to the second, third, and fifth claims of the Marqua patent, 
and to the first claim of the Hebbard patent. The circuit court camé 
to the conclusion that the Marqua patent had been infringed, but dis- 
missed the bill so far as the Hebbard patent was concerned. 97 Fed. 
44. Both parties hâve appealed, and the correctness of the decree in 
both of its aspects is now before us for décision. 

The appeal of the Cleveland Target Company from so much of the 
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decree as affects the Hebbard patent may be first considered. The 
claim charged to hâve been infringed is as follows: 

"(1) In a trap for flying targets, tlie combinatlon of a V-shaped frame of 
sheet spring métal pivoted to the throwlng-arm at its apex, a strlp secured 
above one arm of the frame in a plane parallel to the same, a hook, and a 
sprlng-actuated stud provided with a yielding sleeve upon the other arm, as 
and for the purpose shown and set forth." 

In the opinion of the learned judge who heard the cause, if this 
claim can be sustained at ail, the prior state of the art, taking par- 
ticularly into account the Hebbard patent, No. 322,714, and the Holtz 
patent, No. 330,704, requires the claim to be so limited and confined 
to the spécifie device described in the spécifications and shown by the 
drawings that the charge of infringement is thereby avoided. In 
this statement and conclusion we concur, and accordingly so much 
of the decree as dismisses the bill in so far as it relates to the Heb- 
bard patent, No. 371,839, will be affirmed. 

The appeal of the Empire Target Company, however, must be sus- 
tained. The claims of the Marqua patent that are charged to hâve 
been infringed are as follows: 

"(2) In a trap or sendlng apparatus for flying targets, a sendlng-arm pro- 
vided with a pivoted extension carrying the target, and having an indépendant 
rotation by centrifugal force, in combination with target holding and releasing 
mechanism automatically actuated to release the target at the moment of ex- 
trême extension of the sendlng-arm, substantially as set forth. 

"(3) In a sending apparatus for flying targets, in combination with a pivoted 
sendlng-arm having a pivoted target-carrying extension, a spring-catch adapted 
to hold the target and release the same automatically at the proper instant 
of time, as set forth." 

"(5) In a target-sending apparatus, the combination of the main arm. A, 
and pivoted extension, B, provided with automatie holding and releasing 
devices, with adjustable spring-washer, W, for régula ting the frlctional ré- 
sistance to centrifugal action of the carrier, substantially as set forth." 

Tbe very careful and painstaking examination of the testimony madf 
by the court below would, we hâve little doubt, hâve led to an op- 
posite conclusion upon one controlling question of fact, if the learned 
judge had not felt constrained to apply to the évidence offered by 
the Empire Target Company a standard of proof that, under the 
peculiar circumstances of the case, seems to us to hâve been unduly 
rigorous. The question was this: Had the Marqua patent been 
anticipated by the prior invention and use of A. H. Hebbard? — and 
upon this point both parties had ofiiered much testimony. The Heb- 
bard use had been set up as a défense, and ordinarily the défendant 
would hâve been obliged to assume the burden of proof, and to estab- 
lish the défense by évidence pœsessing the qualities required by the 
appropriate rules of law. Assuming for présent purposes that the 
rule laid down by the court below is usually to be applied, namely, 
that the évidence taken as a whole must be full, clear, and satis- 
factory, leaving no substantial doubt concerning priority of inven- 
tion, we think that the facts of the présent controversy relieved the 
Empire Target Company from the customary obligation that rests 
upon a party making an affirmative allégation, and, so far aa re- 
lates to the burden and quality of proof concerning the Hebbard use, 
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placed that company upon a substantial equality with its antagtnist. 
Our reasons for this view we sliall now proceed to state. 

This is not the flrst time the Hebbard use bas been before the féd- 
éral courts in a suit to wbicb the Cleveland Target Company was a 
party. In 1890, or sbortly before that date, the Peoria Target Com- 
pany sued the Cleveland Company in the circuit court for the North- 
ern district of Ohio, alleging the infringement of certain reissued let- 
ters patent granted to the administrator of Charles F. Stock for im- 
provements in target-traps. The Cleveland Company set up the 
Marqua patent as a défense, but the court sustained the bill and en- 
tered an interlocutory deeree in favor of the complainant. Not long 
afterveards the Cleveland Company presented a pétition for a rehear- 
ing, in'which they declared, in ter alia, as follows: 

"Thàt slnce the Interlocutory deeree was entered herein, and since the 19th 
day of August, 1890, they hâve learned that a target trap containing and em- 
bodylng the invention descrlbed in said letters patent sued upon in this ac- 
tion was invented by A. H. Hebbard, at Knoxville, Tennessee, long prier to 
the date of the said alleged Invention by the said Stock thereof, to wit, in 
the year 1881; that a trap embodying the said invention was known to and 
used by the said A. H. Hebbard, at Knoxville, Tennessee, and by others In 
his présence, at a date long prior to the date of the said pretended invention 
by the said Stock, to wit, in the year 1882; that the said use of the said 
trap Was known to the following described persons, to wit: Charles 0. Heb- 
bard, who résides at Cleveland, Ohio, and Samuel B. Dow, who résides in Knox- 
ville, Tennessee. 

"They further state that traps embodying the said Invention were used by 
the said C. C. Hebbard and A. H. Hebbard, by Samuel B. Dow, and by oth- 
ers, in publie, at Knoxville, Tennessee, at varions times prior to the date of 
the said pretended invention by the said Stock, and that the said use was 
known to the folio wing persons, to wit: William Jenkins, who lives at 
Knoxville, Tennessee; T. C. Eldridge, who lives at the same place; J. W. 
Slocum, R. Van Gilder, Félix A. Lyle, Cleveland, Ohio; Sara A. Hebbard and 
Mary E. Hebbard." 

A rehearing being granted, the Cleveland Company filed a supple- 
mental bill, or amendment to the answer, — ^both names being given 
to the pleading, — containing, inter alia, the following averments: 

"That the said alleged improvements shown in the said re-issued letters pat- 
ent, described in the original bill, were not an invention when the same were 
produced by the said Stock therein named; that the said Charles F. Stock 
was not the original, true, and flrst inventor of the same; that a target hold- 
ing and releasing device einbodylng the said improvements described in the 
said letters patent was invented by A. H. Hebbard, now of the city of Cleve- 
land, Ohio, at Knoxville, Tennessee, in the year 1882, and was then known to 
him and to Charles C. Hebbard, Félix A. Lyle, Mary A. Hebbard, and Sara 
Hebbard, ail of whom réside at Cleveland, Ohio, and to William Powell and 
Samuel B. Dow, who réside at Knoxville, Tennessee; and the same were ex- 
hibited and used in public by the said A. H. Hebbard, C. C. Hebbard, Samuel 
B. Dow, and Félix A. Lyle, at Knoxville, Tennessee, in the said year." 

Dépositions upon the question thus raised were thereupon taken, 
and the priority of the Hebbard invention and use was vigorously 
urged upon the court by counsel for the Cleveland Company. It 
would extend this opinion unduly to quote largely from the argument 
in support of such priority, but we may give one extract to show the 
position taken by the Cleveland Company: 

"Is it not, then, proved, beyond the possiblïlty of a doubt, not only that the 
thlrd Hebbard throwing device was In existence prior to December, 1882^ but 
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also that a full-sized device, capable of throwing a full-sized target, was made 
prior to Mr. Hebbard's death, and was used successfully at Hebbard's rési- 
dence and at the brick yards, in the présence of Mr. Dow, the two Hebbarda 
and others, to throw targets, certainly montbs before the July, 1883, réduction 
to practice by Stock at Peoria? If anytbing can be established by human tes- 
tlmony, this bas been." 

The contention of the Cleveland Company was sustained by the 
court in Ohio, as will appear by the foUowing citation from the opin- 
ion delivered by Circuit Judge Jaclison (47 Fed. 739, 741) : 

"But It is established clearly, and to the entire satisfaction of the court, 
that A. H. Hebbard conceived and reduced to practice the 'pivoted' clamping 
or target-holding carrier prier to December 8, 1882; that said Hebbard's 
device is shown In the little brass model, which is the identical model made 
by him in October, 1882; that witùin about one month thereafter a fuIl-slzed 
device was construeted, and operated successfully and publicly in présence 
of several persons. Thls Hebbard device, called in the record 'Hebbard's 
Third Target-Throwing Device,' shows substantially the 'pivoted' feature of 
the target holder sought to be covered by claims 3 and 4 of the reissued patent, 
and, having been conceived and reduced to successful public practice prior to 
December 8, 1882, anticipated Stock's invention of the same device, which the 
proof, in its most favorable aspect for the complainant, shows was not reduced 
to even expérimental practice before January, 1883. The évidence establish- 
Ing this third target-throwing device, and its successful use on a Ligowski 
trap, prior to Stock's invention, is not contradicted or impeached; and if human 
testimony, corroborated by the production of the original model, is to be be- 
lieved, that fact is established, — that Stock's 'oivotal' device was anticipated by 
that of Hebbard." 

The third conclusion of the court was thus expressed: 

"(3) That, if said claims 3 and 4 constîtuted valid reissues, the device they 
describe and seek to hâve patented was flrst invented (that is, conceived and 
reduced to successful public practice) by A. H. Hebbard prior to the date at 
which Stock invented bis pivotai device, and consequently no valid patent 
thereon could be Issued to said Stock either under the original or reissue ap- 
plication." 

The priority of the Hebbard use was strongly urged, also, by the 
Cleveland Company on the appeal taken by the Peoria Company; 
but the case was decided on other grounds by the circuit court of 
appeals, and no référence is made in its opinion to the évidence upon 
this point. 

It will therefore be observed that, while the Cleveland Company 
is now denying the priority of the Hebbard use, it formerly assert- 
ed such priority solemnly and repeatedly, by déclarations of record, 
by offering évidence in support thereof, and by the earnest argu- 
ments of its counsel, in a suit involving substantially the same ques- 
tion as is now presented. It was not pretended then that Stock's 
invention could be carried back to a date preceding the Hebbard 
use in 1882, and it is not so pretended now on behalf of the Marqua 
patent. The priority of the Hebbard use is attacked, not because 
Marqua's date is earlier, but because the witnesses to the use are 
declared to be either mistaken or not worthy of belief. It may be 
admitted that no estoppel is made out by the foregoing facts, but 
we cannot agrée that they should hâve no influence upon the burden 
or degree of proof required of the défendant in the présent case 
At the least, they called upon the Cleveland Company for a satis- 
factory explanation why witnesses whom it formerly relied upon as 
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trutMul aM ftccurate were naw challenged as untrustwarthj and not 
to be belièVed. In tbe absente of such explanation, we think the 
court jbojald not hâve treated tbe facts referred to as if tbey involved 
merely some unimportant inconsistency between the position taken 
then and the position taken now by the Cleveland Company. It does 
not agrée With our sensé of fair dealing that in one jurisdiction a 
party should succeed by upholding the truthfulness and reliability 
of witnessea, and should thereafter attack the same witnesses in an- 
other jnriédiction as persons not crédible, merely because the ex- 
igencïe^ af hi9 case require a change of attitude. We do not deny 
tliat such change is permissible where the élément of estoppel or 
other sufflcient objection does not exist, but to treat the change, 
when no Satisfactory explanation bas been ofEered, as without in- 
fluence upon the burdèn or the degree of proof, seems to us to be 
gôing too far. In considering the testimony of such witnesses, we 
think the court may properly remember that both parties at one 
time or another hâve vouched the credibility and accuracy of the 
testimony, and that the court may therefore be justified, in the 
absence of évidence showing mistake or other reason for distrust, 
in giving to the testimony of such witnesses a more than ordinary 
value. 

Holding this opinion, it only remains to say that we hâve examined 
the case from this standpoint, and are obliged to disagree with the 
flndings of fact upon the important subject of the Hebbard use. 
Without repeating the évidence in détail, we think it clearly estab- 
lishes the fact that beforé the Marqua invention there was a use 
by Hebbard of a device érabodying the essential éléments of the 
claims now under contention. This view being décisive, we bave 
not considered the other questions raised in the briefs and argued 
by counsel. 

In the appeal of the Empire Target Company, the decree is re- 
versed, at the costs of the appellee, with directions to the court be- 
low to enter a decree dismissing the bill at the costs of the com- 
plainant. 

In the appeal of the Cleveland Target Company, the decree is af- 
firmed, at the costs of the appellant. 



ATLAS S. S. GO., Limited, v. OOLOMBIAN LAND CO. 

(Carcuit Court of Appeals, Second Circuit. May 24, 1900.) 

No. 166. 

1. Patmknt— Nkqotiable Papkh. 

Tlie givlng of a consignée'» note to llbelant, In lieu of cash, for freight, 
does not constitute a payment, in the absence of an express agreement to 
that effect. 

2. Elbction to Hold Agent— Rbceiving Note. 

The fact that a carrier accepted a conslgnee's papsr, In lien of cash, 
for freight, linowlng that the consignée was acting for another, does not 
constitute such an élection to hold the consignée as wlU deprive the car- 
rier of his remedy against the consignor on the dishonor of the paper. 
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3. Carrier' s Lien. 

Under the terms of a bill of lading giving a lieo on the goods for ail 
unpaid freights, the carrier was entitled to a lien on the cargo In ques- 
tion only for the freight due on ttiat cargo, and not for a gênerai balance 
on previous cargoes. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by the Atlas Steamship Company, Limited, against a cargo 
of goods belonging to the Colombian Land Company. Judgment for 
libelant, and respondent appeals. Modifled and afûrmed. 

Moses Weinman, for appellant. 
Everett P. Wheeler, for appellee. 
Chas. H. Russell, for trustée. 

Before WALLACE, LACOMBE, and SHIPIIAN, Circuit Judges. 

WALLACE, Circuit Judge. The principal question presented by 
this appeal is whether the court below correctly adjudged the Col- 
ombian Land Company, the appellant, to be indebted to the steamship 
Company, the libelant, for the freight on the two cargoes carried by 
the latter, and which arrived in New York, respectively, September 
7, 1898, and September 27, 1898. The appellant, a corporation doing 
business at Santa Marta, South America, was the owner of the cargoes, 
and, concededly, was indebted to the libelant for the amount, and ro- 
mains indebted, unless its liability was extinguished by the act of the 
libelant in receiving the negotiable paper of Hoadley & Co., consignées 
of the cargoes, upon delivery of the cargoes to them. The paper went 
to protest, and has never been paid. The consignées were commission 
merchants at New York City, and were the selling agents there of 
the appellant; and, as upon previous occasions, the libelant rendered 
the accounta for its charges to them, and receipted the freight bills on 
receiving their 60-day paper, payable in London. It is not claimed 
that there was any express agreement between the libelant and the 
appellant, or between the libelant and Hoadley & Co., that the paper 
should be accepted as payment; and the question is whether an im- 
plied agreement to that effect can be deduced from the circumstances. 
It appears that, by the course of business which had prevailed between 
the libelant and Hoadley & Co. for many years, the former had allowed 
the latter a Une of crédit for freight up to $5,000 on consignments to 
them ; making delivery to them in advance of rendering the bills for 
freight, and requiring them to pay cash when the f5,000 crédit was 
exhausted, but otherwise accepting their drafts. By correspondence 
in the spring of 1898 between the libelant and the appellant it was ar- 
ranged that cargoes shipped by the latter should be delivered to Hoad- 
ley & Co., and the freight should be paid in cash upon the ship's arrivai 
in New York. 

It has long been the settled mie in this state that taking a note, 
either of the debtor or of a third person, for a pre-existing debt, is no 
payment, unless it be expressly agreed to take the note as payment, 
and to run the risk of its being paid, or unless the créditer parts with 
the note, or is guilty of lâches in not presenting it for payment in due 
time. He is not obliged to sue upon it. He may return it when dis- 
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honored, and resort to his original demand. Thomton v. Payne, 5 
Johns. 74. This is the rule wMcà generally prevaila in this country, 
although it does net obtain in eoine of the slates. Wliere the note of 
a third partj is taken at the time of a création of a debt, as upon a 
sale of goods, the rule is otherwise; and it is held that the presump- 
tion is that it was taken in payment, in the absence of countervailing 
évidence. Whitbeck v. Van Ness, H Johns. 408; Noël v. Murray, 13 
N. Y. 167; Youngs v. Stahelin, 34 N. Y. 258; Gibson v. Tobey, 46 
N. Y. 637; Shaw v. Insurance Oo., 69 N. Y., 286; Hall v. Stevens, 116 
N. Y. 201, 22 N. E. 374. In such a case the transaction may be regard- 
ed as équivalent to an exehange of property. 

In the présent case the debt existed before the drafts were taken, 
and obviously they were taken with a view to accommodate Hoadley 
& Co., by giving them time instead of requiring them to pay cash. 
The receipt of the payment of freight bills is a circumstance of little 
value, and of no more importance than is the balancing of an account 
upon the books by a ereditor when he receives the debtor's note for 
the amount. 

If the libelant had been unaware that Hoadley & Co. were acting as 
the agents for the appellant in receiving and paying freight upon the 
cargoes in question,, it is entirely clear that the acceptance of the 
drafts would not hâve been payment, and that the libelant, upon dis- 
covering the relation, could recover the amount of the appellant; the 
rule being that, where an agent acts for an undiscovered principal, the 
party contracting with him, upon discovering the principal, may sue 
either the principal or the agent. This rule does not apply, however, 
when the relation is known by the contracting party at the time of the 
transaction, and the circumstances indicate an élection upon his part 
to give exclusive crédit to the agent. As declared in this state (Cole- 
man v. Bank, 53 N. Y. 388-394), the rule is that "one who deals with 
an agent is not concluded from resorting to the principal, unless it 
appears that, with full knowledge of the facts, he elected to take the 
sole responsibility of the agent, and that he designed to abandon any 
claim against the principal." Meeker v. Claghorn, 44 N. Y. 349 ; Foster 
V. Persch, 68 N. Y. 400. In Meeker v. Claghorn the plaintiffs fur- 
nished materials to an architect, knowing him to be the agent of the 
défendants in ordering them, and charged them to him upon the 
books; but the court said the afQrniative was with the défendants to 
show that the plaintiffs gave exclusive crédit to the agent, and held 
the défendants liable. What circiinîstance will import such an élection 
is a question upon which there is muCh diversity of opinion. Paterson 
V. Gandasequi, 15 East, 62; Addison v. Gandasequi, 4 Taunt. 574; 
Thomson Vi Davenport, 9 Barn. & G. 78; Curtis v. Williamson, L. K. 
10 Q. B. 57; Muldoon v. Whitlock, 1 Cow. 290; Jones v. Insurance Co., 
14 Conn. 501; Paige v. Stone, 51 Mass. 160; Provision Co. v. Tucker, 
8 Mo. App. 95. It was said by Cowen, J., in Taintor v. Prendergast, 
3 Hill, 72, that "the usual and décisive indication of an exclusive crédit 
is where the créditer knows there is a foreign principal, but makes 
his charge in account against the agent." Observations to the con- 
trary, however, are found in Oelricks v. Ford, 23 How. 49, 16 L. Ed. 
534. Election impliea a deliberate intention, — a definite purpose to 
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accept one debtor, or a particular remedy in lieu of another. The 
facts hère are wholly indecisive of that intention. The libelant made 
the arrangement to accommodate Hoadley & Co., by giving them crédit 
to a certain lirait, without any référence to tlie appellant, and quite 
regardless of its effect upon any transaction which might subsequeutly 
take place between the appellant and itself . In the course of the busi- 
ness dealings which ensued between the libelant and the appellant, 
the libelant continued to recognize the arrangement, and permitted it 
to extend to the settlements for freight upon cargoes of the appellant 
delivered to Hoadley & Co. 

If it had been made to appear that the state of the accounts between 
the appellant and its agents had been changed to its préjudice in con- 
séquence of the dealings between the libelant and Hoadley & Ce, 
différent considérations would be presented. As it is, we conclude 
that the court below properly adjudged the libelant entitled to recover 
for the unpaid freight. 

By the decree of the court belO'W, the libelant was adjudged to hâve 
a lien upon a cargo subsequeutly shipped by the appellant, and deliv- 
ered in New York November 23, 1898, for the freight unpaid upon the 
two previous cargoes. The bills of lading under which ail the cargoes 
were shipped contained a clause providing as follows: 

"The carrier to liave a lien upon the goods, to be made available If neces- 
sary for sale, for and until the payment of ail duties, expansés, loss, or dam- 
ages, and ail unpaid freights, primages, and charges." 

If the libelant was entitled to any lien, it is by virtue of this clause. 
The words "unpaid freight," in this clause, plainly refer to the goods 
described in the bill of lading; and the bill of lading is to be read as 
providing for a lien for ail unpaid freights upon thèse goods. Accord- 
Ing to the construction of the court below, the nlause was intended to 
secure to the carrier the unpaid freight upon goods which had been 
delivered to the shipper months before. This is a forced and violent 
construction. The conditions in such instruments are to be strictlj 
construed against the carrier, who prépares the contract. 

Our conclusions in respect to the rights of the other appellee, Wells, 
trustée, etc., were announced at the argument, and it is unnecessary 
to recapitulate them. We conclude that the decree below was cor- 
rect, and should be afiftrmed, except as it adjudges a lien in favor of the 
libelant upon the proceeds in the registry of the court arising from the 
sale of the last cargo. With this modification it is accordingly af- 
tirmed, with interest. Costs of the appeal are awarded to the appellee 
Wells, trustée. 

The cause is remitted to the com^ below, with instructions accord- 
ingly- 
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'T*HB ST.; HUBERT. 

(District Court, E. D. Penasylvania. May 21, 1900.) 

No. 23 of 189a 

1. Shipping— AtiTHOBiTT OF Shippeh's Agbnt to Makb Contract— Bills of 
Ladino on Traîîsshipment. 

Thé foreign agents of an owner of merchandise, authorized to ship the 
goods, also hâve impjied authoilty, generally speaking, to agrée upon the 
terms of the contract of carriagè; and where they know that traus- 
shlpment is necessary they may lawfully empower the flrst carrier to 
deliver the goods to a Connecting carrier upon terms that are not the 
same as those ot the first biil of lading. Where, in such case, the goods 
are shipped on through bills of la,ding which authorize the initial carrier 
to transship and forward by steamer, "subject to the terms and conditions 
of local bills of lading issued by the agents of such steamer," or contain 
other équivalent provisions, the owners of the goods are bound by the 
provisions of bills of lading issued by the Connecting carrier to the first 
carrier therefor on thelr transshipment, so far as such provisions are law- 
ful and enforceable. 
3. Same-^Damage to Cargo— Condition of Bill of Lading Eequiring No- 
tice OF Claim. 

A provision of a bill of lading that "the shipowner Js not to be liable 
• * * for any claim, notice of which is not glven before the removal 
of the goods," even if conceded to be vmreasonable and void as to the 
Orne withln which it requires the notice to be given, is valid, and will be 
enforced to the extent of requiring notice to be given, and It must be 
given within a reasonabie time, or the right to recover on a clalm for 
damage to the goods will be barred. 

In Admiralty. Suit to recover for damage to goods in shipment 

Francis S. Laws and John F. Lewis, for libelant. 

Convers & Kirlin and George W. Betts, Jr., for respondents. 

McPflFKSON, District Judge. In July, 1897, Staïiley & Co., of 
Calcutta, àcting as agents for Gooper, Smith & Oo., of Philadelphia, 
who were the ownérs of the goods, shipped 65 baies of goat skins 
on board the steamships Palawan and City of Sparta; 40 baies going 
by the Palawan, and 25 by the Sparta. The Pâlawan was a vessel 
of the Penihsular & Oriental Steam Navigation Company, and the 
Sparta was a vessel of the City Line, neither line carrying goods fur- 
ther than thé port of London. The ekins were shipped upon through 
bills of lading, and were to be delivered "unto order * * * at the 
port of Philadelphia." The baies were transshipped at London, and 
were carrièd across the Atlantic by the steamship St. Hubert, of the 
Johnston Line. Upon their arrivai in Philadelphia early in October, 
they wëré f ound to bé daniaged to some extent by water. The Insur- 
ance Company of North America, the underwriter of the skins, paid 
the amount of damage, and brings this action against the St. Hubert, 
alleging that the goods were injured by the négligence of the ship. 
Several défenses are set up by the respondent, but, in the view I 
take of the case, only one défense need be considered. 

It cannot be doubted that Stanley & Co., at Calcutta, and Cooper, 
Smith & Co., at Philadelphia, both knew that the goods would be 
transshipped. Such knowlodge appears clearly from the évidence, 
and I do not understand the fact. to be denied. It is enough to note 
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— althougli there is other évidence on the subject — that the orders 
for iusurance given by Cooper, Smith & Co. to the insurance Com- 
pany on August 26th, September 3d, and October 6th expressly state 
that there is to be "transshipment via London," or "transshipment 
via port or ports." As already stated, transshipment was made at 
London by the original carriers, and bills of lading were issued to 
them by the St. Hubert, in which are contained certain limitations 
upon the carrîer's liability that are not found in the Calcutta bills. 
One oî thèse limitations is a provision that "the shlpowner is not to 
be liable * * * for any claim, notice of which is not given before 
the removal of the goods," and, as no such claim was ever made by 
Cooper, Smith & Co., or was made by the insurance company for sev- 
eral months after the skins were removed, the St. Hubert sets up 
this provision as a complète défense. To this the libelant makes two 
replies; Pirst, that the consignées were not bound by .the St. Hu- 
bert'» bills of lading, in so far as they differ from the bills issued at 
Calcutta, — the contention being that, as the provision concerning no- 
tice of claim is not in the original bills, it formed no part of the 
contract of carriage; and, second, that, even if the provision is now 
to be considered, it is unreasonable, and altogether void. In my opin- 
ion, neither reply is sufficient. 

With regard to the first, it may be observed that the original ship- 
ment was not made by Cooper, Smith & Co. in person. The contract 
was made by their agents, and not by themselves; but its validity 
is neverthelesa unquestionable. The agents had authority to ship 
the goods, and therefore they had authority also (speaking generally) 
to jagree upon the terms of the contract of carriage, subject, of course, 
to hâve such terms reviewed by auy court before which they might 
subsequently eome for considération. Could thèse agents in Cal- 
cutta, knowîng that transshipment was necessary, lawfuUy empower 
(either expressly or impliedly) the first carrier to deliver the goods' 
to the Connecting carrier upon terms that are not to be found in the 
first bill of lading? I think it is clear that the agents could thus 
empower the original transporter, Indeed, it may be doubted whether 
the first carrier needs any such authority from the consigner. It may 
be tliat the power of the first carrier to accept from the second car- 
rier a bill of lading containing the terms upon which alone the latter 
will continue the transportation is of necessity a part of the first 
carrier's obligation to forward at the end of his own line. The first 
carrier is under a duty to forward even if he does not expressly so 
agrée, and he cannot discharge this duty unless he is able freely to 
contract with the carrier whose line is next to undertake the move- 
ment of the goods. The first carrier cannot impose the terms of the 
original contract upon the Connecting line. The conditions of the re- 
spective services to be rendered may differ so much that identical 
contracts would be unreasonable; but, in any case, as (according to 
the modem authorities) each carrier is able to limit his liability in 
such directions as he may see proper, subject to certain restrictions 
upon the right, it is clear that neither the shipper nor the original 
carrier has the power to prescribe to the second carrier the terms 
upon which the carriage is to be continued. To say that the first bill 
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of ladîng binds the second cajri^ is to require Mm to ^ubmit to a 
contract concerning which he wâs not consulted, and to piich. he did 
not agrée. But, even if the first carrier is to be regarde^ as without 
power to accept a bill of lading from the second carrier, unless the 
owiier of the goods confers an express or implied authority thus to 
accept, I see no reason to doubt that an agent making a shipment 
Tipon a through bill of lading is able to give to the flrst carrier ail 
the authority concerning the terms of transshipment that the owner 
himself could hâve given. Cooper, Smith & Co., if personally prés- 
ent at Calcutta, could certainly hâve authorized the Palawan and 
the Sparta to agrée to the transatlantic bills of lading; and there is 
nothing in the case to show that Stanley & Cb. were not completely the 
représentatives of Cooper, Smith & Co. for the same purpose. 'No limi- 
tation upon the agents' authority is proved, and I think none is im- 
plied by the course of business. On the contrary, it seems to me 
that the interests of commerce require that (in the absence of évi- 
dence showing bis power to be restriçted) an agent for the shipment 
of goods should be ablç to contract for their transportation in the 
same manner and to the same extent as the owner might contract, 
and that the owner should be bound by the agent's agreement in this 
regard. For authoritiee bearing upon the preceding paragraph, see 
Hutch. Carr. § 108, and the cases cited in 2 Am. & Eng. Enc. Law (2d 
Ed.) 306. 

What contract, then, did Stanley & Co. make in Calcutta con- 
cerning the transshipment of the goods in question? Turning to the 
through bills of lading, the answer is as follows: The Sparta bill 
contains thèse clauses: "To be transshipped or landed at London 
(with liberty to warehouse there), and from London to be forwarded 
by steamer at the risk of the shipper, but at ship's expense, and to 
be delivered, subject to the exceptions and conditions at the foot 
hereof , in the like good order and condition at the port of Philadelphia. 
* * * The owners are to be at liberty to carry the said goods to 
their port of destination by the above or other steamer or steamers, 
ship or ships, proceeding either directly or indirectly to such port, 
and to transship or land and store the goods, either on shore or 
afloat, «nd reship and forward the same at the owner's expense, but 
at merchant's risk." And, in addition, the following spécial clause: 
"The goods to be carried to Philadelphia, subject to the terms and 
conditions of local bills of lading iesued by the agents of such steamer 
or steamers." The bill of lading also contains this note: '^. B. 
Inquiries respecting this cargo transshipped at London to be ad- 
dressed to Messrs. Montgomerie & Workman, 36 Grâce Church St., 
London, E. 0." 

The Palawan bills are quite as clear concerning the power to trans- 
ship. The goods were to be delivered at Philadelphia "via London," 
and "the company are to be at liberty to carry the said goods to their 
port of destination by the above or other steamer or steamers, ship 
or ships, either belonging to the company or to other persons, pro- 
ceeding either directly or indirectly to such port, and in so doing to 
carry the goods beyond their port of destination, and to transship to 
land and store the goods either on shore or afloat, and reship and 
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forward the same at the company's expense, but at merchant's riek. 
In cases where the ultimate destination at wliich the company may 
hâve engaged to deliver goods is other than the steamer's port of dis- 
charge, the company reserve the right to forward such goods by rail. 
The company act as forwarding agents only from that port, and in 
ail cases their liability is to cease as above provided." The Pala- 
wan bills do not contain the spécial clause found in the Sparta con- 
tract, but (as already said) I think the authority to agrée to the terms 
of the second carrier's bill of lading is necessarily implied therein. 

The flrst carriers were each under obligation to transship at Lon- 
don for the Atlantic voyage, and each was as fully the agent of the 
consignées for this purpose as were Stanley & Co. when the shipment 
was originally made at Calcutta. The Johnston Line was an in- 
dependent carrier, under no duty to receive goods except upon its 
own terms; and therefore, if the forwarding carrier had no au- 
thority to agrée to the St. Hubert's bill of lading because it dif- 
fered from the Calcutta bills, nothing could be done except to store 
the goods until a steamship could be found that would receive them 
on the précise terms contained in those bills, or until the owner 
should give order concerning their disposai. I need scarcely say 
that such a resuit is ont of the question, especially since no con- 
signée was named in the through bills of lading, and it would hâve 
bee^ difflcult to leam who had become the owners of the goods. 
Without prolonging the discussion, my conclusions are thèse: The 
flrst carrier, under the through bills of lading in question, was 
bound to forward by the next succeeding carrier, and had authority 
to agrée to the latter's terms of shipment. For this purpose the 
flrst carrier was the consignées' agent, and the consignées were 
bound by the agreement with the St. Hubert, even although they did 
not know of its terms at the time when it was made. Cooper, Smith 
& Co. were bound by the contracts made in Calcutta by Stanley & 
Co. as consigning agents before they knew what terms were con- 
tained therein, and they were equally bound by the terms of the 
London contract, made in that city by their carrying agents. That 
they did come to know of the Calcutta contracts, including the agree- 
ment concerning transshipment, is apparent; and that they also 
came to know of the transshipment by the St. Hubert appears from 
the orders for Insurance, in which the St. Hubert's name is given as 
the vessel that is to bring the goods forward to Philadelphia. The 
consignées could hâve obtained a copy of the Atlantic bill of lading 
without difflculty from the Philadelphia agents of the Johnston Line, 
although the original bill remained, of course, in the hands of the 
flrst carrier. The ship's copy would also be available upon the ar- 
rivai of the vessel, and the consignées' banking agents in London — 
by whom the through bills were forwarded — could hâve been in- 
structed to obtain copies of the Atlantic bills. In my opinion, 
therefore, the consignées were bound by the conditions of the St. 
Hubert's bill, so far as they may be enforceable in the fédéral courts. 

This brings me to the second reply to the steamship's défense, 
namely, that the requirement concerning notice is unreasonable, 
and altogether void. I am unable to agrée to this proposition. 
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Precisely what may be the scope of the requirement — ^just what 
may be iheant by the phrase "before removal of the goods" — it is 
unnecessary to détermine now. The libelant's construction is that 
this phrase, in connection with other provisions of the bill, means 
removal from the ship, and, as this would require a claim to be made 
before the consignées could see and examine the goods, the provi- 
sion is attacked as unreasonable. I doubt the correctness of this 
construction, — remembering'the rule that limitations upon the car- 
rier's liability are to be construéd in favor of the shipper or the 
consignee,^but, in any event, even if it be assumed for présent pur- 
poses that the time limitation is so unreasonable that a court would 
not enforce it, the resuit would merely be that the limitation would 
fall, while the provision fOr notice would still remain, to be com- 
plied with before the expiration of a reasonable time. The courts 
hâve often upheld conditions reéfuiring notice of similar claims to 
bè given, and thè reason for sustàining thfe condition is that the 
carrier^ or insûrer, or telegraph company should hâve an oppor- 
tunity to inquire into the circùmstances and amount of the loss at 
a time whên inquiry may be of service. A number of cases are col- 
lected în the note to Capehart v. Eailroad Co^, 31 Am. Rep. 509, and 
in 5 Am. & Eng. Enc. Law (2d Ed.) 321. This being the reason for 
supporting the requirement, it would be most unfair if, where a 
limitation had been found unduly short, and therefore invalid, the 
daiïnant ïnight still delay giVing notice of his claim until the last 
day allowed by law for bringing a suit. I think the proper rule 
should be that, where there is a provision for notice of claim with- 
oùt limiting the time withln which the notice must be given, — and, 
of course, the limitation no longer exists after a court has set it 
aside, — the requirement for notice etill remains, and that such no- 
tice must be given within a reasonable period. In the présent case 
the period Was not reasonable, three more voyages having been 
made before any claim was presented. 

If this View of the case is correet, it is décisive of the controversy, 
ahd the remâining questions— conceming the law of the flag, the 
Harter act, the provision with regard to Insurance upon the goods, 
and the Cause of the damage— need not be considered. 

The libel must be dismissed, at the costs of the libelant. 
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(District Court, E. D. Pepnsylvania. May 23, 1900.) 
No. 32 of 



Shiepikq— Damaob to ÇAnao— Condition of Bill of Lading Requieing No- 
tice OF CliAIM. .,,''. 

A provision of a bill of lading that "neither the steamshlp owners nor 
their agents, nor any- of tlieir servants, are to be liable ♦ * * for any 
claim notice of whiçh is not gtven before the removal of the goods," im- 
poses a reasonable, and valid condition précèdent to the right to maintain 
a suit for darùage to th^ goods in shipment, either against the owners 
personally or in rein, at least to the extent of requiring notice to be given 
withln a reasonable time; and a f allure to comply with such condition 
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Is not excused by the fact that the ship had knowledge of the damage, 
the chief purpose of the requirement being to advise the owners that they 
are chargea wlth liability therefor. 

In Admiralty. Suit in rem to recover for damage to cargo in ship- 
ment. 

Horace L. Cheney and John F. Lewis, for libelant. 
Convers & Kirlin, Henry E. Edmunds, and George W. Betts, Jr., 
for respondents. 

McPHERSON, District Judge. In Marcli, 1898, tlie Philadelpliia 
Transatlantic Line received at Dundee 18 baies of jute cloth con- 
signed to John T. Bailey & Co., of Philadelphia, and 20 baies of burlaps 
consigned to the Farr & Bailey Company, of the same city. The goods 
were carried to London by the steamship Perth, and were forwarded 
from that city by the Westminster to the port of destination. Upon 
arrivai of the vessel at Philadelphia early in April, after a stormy 
voyage, the baies were found to bave broken eut of stowage, and 
to be torn, and otherwise injured, by reason of being tossed about 
in the hold. Thèse injuries were clearly visible, and were known 
by the libelant, the Insurance Company of North America, which 
was the underwriter of the goods, immediately upon the arrivai of 
the ship. The libelant's surveyor saw some of the damaged baies in 
the hold of the vessel, and some upon the pier alongside. There is 
no direct évidence concerning the consignées' knowledge of the in- 
jury, but it cannot be doubted that they were as well and as speedily 
informed as the libelant. No notice of a daim for damages was 
given by either the consignées or the insurance company before the 
removal of the goods or afterwards. The insurance company, having 
paid the loss to the consignées, brings this action against the ship 
to be reimbursed, alleging that the goods were injured by reason of 
négligent stowage. 

Défense is taken upon several grounds, of which I think it neces- 
sary to consider only one, namely, the clause in the bill of lading, 
that "neither the steamship owners, nor their agents, nor any of their 
servants, are to be liable * • ♦ for any claim notice of which 
is not given before the removal of the goods." I hâve recently de- 
cided in The St. Hubert (No. 23 of 1898) 102 Fed. 362, that a similar 
clause was a binding condition, and that failure to comply was a bar 
to recovery. I need not repeat the reasons there given, but I may 
add that the présent case is less favorable to the libelant than was 
The St. Hubert, for the damage hère was known to the insurance com- 
pany while some of the goods were still in the hold, and there was 
nothing to prevent its giving immédiate, or at least a very prompt, 
notice of the claim. The case much resembles Angel v. Steamship 
Co. (D. C.) 55 Fed. 1005. The libelant contends, however, that no- 
tice would hâve been superlluous, because, it is said, the purpose 
of such notice is to inform the vessel that the goods hâve been in- 
jured, and because it appears in proof that the ship already , had 
such information. But, as I understand it, this is not the chief pur- 
pose of the notice. It is not merely the fact of injury that is to be 
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commuiiicated, but also the further fact — ^much more important to 
be known by the owner of the vessel — that he is chargea with liability 
for the injary. Goods may be injured from many causes during a 
voyage, and for some injuries he might be liable, while for others — 
such, for example, as might happen from périls of the seas — he might 
not be liable. The clause therefore requires that notice of a claim 
for damages must be given, — ^notice that the carrier's liability is relied 
upon to make good a loss; for only if such a claim is made does the 
fact of injury become important to the carrier, and call for his inves- 
tigation. In the présent case notice was not given, and I regard this 
default as fatal to the libelant's right to recover. 

It is also argued that the clause requiring notice does not apply 
to a suit in rem, and in support of this argument I hâve been referred 
to a décision by Judge Morrow in The Queen of the Pacific (D. G.) 
61 Fed. 213, in which the following provision in a shipping receipt 
was considered: 

"It Is expressly agreed that ail clalms against the P. C. S. S. Co., or any of 
the stockholders of said company, for damages to or loss of any of the withia 
merchandise, must be presented to the company within thirty days from the 
daté hereof ; and that after thirty days from the date hereof no action, suit, 
or proceeding in any court of justice shall be brought against the said P. C. 
S. S. Co., or any of the stocicholders théreof, for any damage to or loss of 
said merchandise; and the lapse of said thirty days shall be deemed a con- 
cluslve bar and release of ail right to recover against said company, or any of 
the stockholders thereof, for any such damage or loss." 

This was held to be a condition précèdent to maintaining a suit in 
personam, but not to affect a suit in rem against the vessel. I as- 
sume the correctness of the décision upon the peculiar language of 
the condition, but I think there is an obvious différence between the 
provision there passed upon and the provision now under considéra- 
tion. The clause in côntroversy déclares that neither the steamship 
owners nor their agents or servants are "to be liable" for any claim 
notice of which is not given before the removal of the goods; and 
this, I think, cannot properly be construed so narrowly as to exempt 
the shipowner if he should be sued personally in a form of proceed- 
ing that may end in seizing his property by one kind of writ, and to 
deny him exemption if he should be sued in another form of proceed- 
ing that seizes his property in the beginning by a différent writ. 
He is "liable" if he may be sued, and I think it can make no différ- 
ence by what kind of action the liability is sought to be enforced. 
Ultimately, his property is to be reached in order to satisfy the libel- 
ant's claim; and if he is "liable" when his property is exposed to 
the danger of a final writ of exécution in a personal action, I can see 
no ground for holding that he is any the less "liable" when his prop- 
erty is seized in limine by a proceeding in rem. It is familiar law that 
exemptions are to be strictly construed against the carrier, but even 
in an exemption a strained construction should not prevail over the 
plain meaning of words. 

The libel must be dismissed, at the costs of the libelant. 
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YARNELL v. FELTON et al. 
(District Court, E. D. Tennessee, S. D. June 12, 1900.) 

1. Removal op Causes— Timb oï Application— State Statute— Jddicial No- 

tice. 

On considération of a motion to remand a cause to the state court be- 
cause tiie pétition for removal was not iiled in time, ttie fédéral court can- 
not take judicial notice of a ruie of tlie state court by which tlie time 
in wtiicli pleadings may be iiled is extended beyond tlie date fixed by the 
gênerai statute of tlie state. 

2. Same— Petitioh by One of Several Défendants. 

Under Act Gong. 1887-88, providing for tlie removal of causes from 
the state to the fédéral courts where the controversy is between citizens 
of différent states, an application by one only of tvs'o défendants of dif- 
férent citizenship from the plaintifC will not entitle the petitioning party 
to a removal. 
8. Samb— Fédéral Question Involved. 

The objection, to a pétition for the removal of a cause, that ail of the 
défendants hâve not united in asking for the removal, is valld as well 
where the removal is sought on the ground that a fédérai question is 
involved as where the application is based on diversity of citizenship. 
4. Same. 

Whether an action in a state court against a receiver to reeover damages 
for a Personal injury resulting from alieged négligence in the opération of a 
railway, and involving only a question of liability for négligence, la 
removable, as a case arising under the constitution or laws of the United 
States, soleiy on the ground that the receiver was appointed by a fédéral 
court, is reserved.i 

W. T. Murray, for plaintiff. 
Head & Anderson, for défendant. 

CLARK, District Judge. This case is now before the court on mo- 
tion to remand to the state court. The action is against the Cincinnati, 
New Orléans & Texas Pacific Eailway Company, a corporation organ- 
ized under the laws of the state of Ohio, and défendant Felton, as re- 
ceiver, appointed by the circuit court of the United States for the 
Southern district of Ohio. The action is to reeover damages, pre- 
sumably for personal injury resulting from négligence, although the 
déclaration had not been filed at the time of the order of removal. 
The pétition for removal was on behalf of Felton, the receiver, alone. 
The jurisdiction of this court is objected to — First, upon the ground 
that the application for removal was not made at or before the time 
within which the défendant is required to plead by gênerai statute 
of the state upon the subject; and, second, upon the ground that one 
of the two défendants does not join in the application for removal. 

For the défendant it is insisted that by a gênerai rule of practice 
adopted by the state circuit court under statutory authority, the time 
in which the pleadings may be flled was extended beyond the date fixed 
by gênerai statute, which would apply only in the absence of a regular 
rule of practice established by the state circuit court. The further 
contention by the défendant is that it is not necessary, under Act 

1 Jurisdiction of fédéral courts in cases involving fédéral questions, see 
notes to Bailey v. Mosher, 11 0. G. A, 308, and Montana Ore-Purchasing Go 
V. Boston & M. Consol. Copper & Silver Min. Co., 35 C. 0. A. 7. 
102 F.— 24 
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Cong. 1887-88, for a eo-defendant or défendants to unité in the appli- 
cation for remoTal. The rule of practice adopted by the state circuit 
court extending the time for filing a déclaration or plea, if it were ef- 
fective to extend the time in which to apply for removal, is no part 
of the record, and this court cannot judicially know such a rule. Har- 
ris V. Burris, 1 Tenn. Cas. 80. But the omission to prove the rule in 
the court below, and incorporate the same in a bill of exceptions, does 
not change the resuit in the case at bar. The removal in this case was 
applied for on the sole ground of diverse citizenship. But the applica- 
tion for removal is on behalf of only one of the tvi'o défendants sued. 
It should be remarked that it is not insisted, and, indeed, could not 
be, that there is in the suit a separable controversy. Railroad Co. 
V. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 473; Torrence 
V. Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528. Under the 
varions acts of congress for the removal of causes on the sole ground 
of diverse citizenship it has been uniformly held that, where there is 
a plurality of plaintiffs or défendants, every necessary party on the 
one side of the controversy must be a citizen of a différent state f rom 
every necessary party on the other side of such controversy. G-age v. 
Carraher, 154 U. S. 656, 14 Sup. Ct. 1190, 25 L. Ed. 989; Merchants' 
Cotton Press & Storage Co. v. Insurance Co. of North America, 151 
U. S. 368, 14 Sup. Ct. 367, 38 L. Ed. 195; Hanrlck v. Hanrick, 153 U. S. 
192, 14 Sup. Ct. 835, 38 L. Ed. 685; Califomia v. Southern Pac. Co., 
157 U. S. 260, 15 Sup. Ct. 591, 39 L. Ed. 683; 18 Enc. PL & Prac. 193, 
and cases there cited. 

Under removal acts prior to that of 1875 as well as under that act, 
the rule was that, where diversity of citizenship was relied on as 
ground for removal, it was necessary for ail défendants brought before 
the court by service of procjess to unité in the pétition or application 
for removal. Hanrick v. Hanrick, 153 U. S. 195, 14 Sup. Ct. 835, 38 
L. Ed. 685; Wilson v. Oswego Tp., 151 U. S. 63, 14 Sup. Ct. 259, 38 
L. Ed. 70; Fletcher v, Hamlet, 116 U. S. 408, 6 Sup. Ct. 426, 29 L. Ed. 
679; Califomia v. Southern Pac. Co., 157 U. S. 260, 15 Sup. Ct. 591, 
39 L. Ed. 683. 

And it is not to be seriously doubted that it is necessary for ail de- 
fendants duly served to join in the application to remove under the act 
of 1887-88, although the question is one upon which there hâve been 
conflicting décisions in the circuit courts, and the question was re- 
served in Hanrick v. Hanrick, 153 U. S. 197, 14 Sup. Ct. 835, 38 L. Ed. 
685, and again in Califomia v. Southern Pac. Co., 157 U. S. 260, 15 
Sup. et. 591, 39 L. Ed. 683. Smelting Co. v. Cowenhoven (C. C.) 41 
Fed. 450, and Thompson v. Railway Co. (C. C.) 60 Fed. 773, are cases 
supporting the view that it is necessary, in the absence of a separable 
controversy, for ail material défendants before the court to join in the 
application for removal. Thompson v. Eailway Co. was ref erred to 
with approval in Whitcomb v. Smithson, 175 U. è. 637, 20 Sup. Ct. 248, 

Adv. S. U. S. 248, 44 L. Ed. . In Railway Co. v. Martin, 20 Sup. 

Ct. 854, Adv.. S. U. S. 854, 44 L. Ed. , this question must be re- 

garded as determined, although the removal under considération was 
on the ground that the case arose under the constitution and laws of 
the United States, and not on the ground of diverse citizenship, the 
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pétition for removal in that case, as in the one at bar, having been pre- 
sented by the receivers, in which their co-defendants did not join. The 
opinion, in view of the groimds on which it proceeded, is just as ap- 
plicable to the one case af5 the other. The proper construction of 
both the second and third clauses of section 2 of the act of 1887-88, 
was both discussed and detennined; the court, through Mr. Chief 
Justice Fuller, saying: 

"And, in view of the language of tlie statute, we thinlî tlie proper conclusion 
Is that ail the défendants must joln in the application under either clause." 

It is insisted by the défendant that, although removal was sought 
on the ground of diverse citizenship, the suit being against the remov- 
ing défendant, Felton, in his officiai character as receiver, the record 
discloses a fédéral question, and that in such case it is not necessary 
that other défendants sued should join in the pétition for removal. If 
it were permissible to sustain jurisdiction upon grounds other than 
those stated in the pétition for removal, the objection that the other 
défendant does not unité in the pétition for removal is applicable to a 
case in which removal is sought on the ground of a fédéral question 
equally with a case in which diversity of citizenship is the ground of 
removal. This somewhat vexed question has just been finally settled 
by the suprême court of the United States in Eailway Co. v. Martin, 
supra. However, precisely this question was suggested and reserved 
in Railway Oo. v. Martin, and, as the case at bar is satisfactorily dis- 
posed of on the ground that one of the two défendants properly before 
the court did not join in the application for removal, it is not now 
material to consider or détermine this point in the case. The motion 
to remand is accordingly granted. 



OLIVER V. lOWA CENT. EY. CO. et al. 

(Circuit Court, S. B. lowa, 0. D. May 31, 1900.) 

Remova-l op Causes— DivEi.siTY of CiTizî:NSHir— Timh for Filing Prtttion. 
A cause is not removable on the grouncl of diversity of citizenship, 
where the pétition therefor was not flled until three months after an an- 
swer was due from the petitîoning défendant in the state court, and 
such pétition, when filed, failed to disclose the citizenship of a co-de- 
fendant, or the existence of a separahle eontroversy.i 

On Motion to Remand to State Court, 

Bolton, McOoy & Bolton, for plaintiff. 
Geo. W. Seevers, for défendants. 

SHIRAS, District Judge. From the record in this case it appears 
that the original pétition was flled in the state court on the 30th 
of September, 1899, to which pétition the lowa Central Railway Com- 
pany was the sole défendant. On the 6th of October following an 
amendment to the pétition was flled, making one Richard Pender a 
co-defendant to the action, and on the 14th of October an answer on 

1 Diverse citizenship as ground for removal, see notes to Shlpp T. Williams, 
10 G. G. A. 249, and Mason v. DuUaghan, 27 G. G. A. 298. 
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bekaJf of Pender was filed. On tbe 15tli day of January, 1900, a 
pétition for removal of the case to the United States circuit court waa 
filed on behalf of the railway company on the ground of diverse eiti- 
zenship. In this pétition no référence is made to the défendant Pen- 
der, nor is it shown in any way what his résidence and citizenship 
are, nor is it averred that there exista in the case a separable contro- 
versy between the plaintiff and the défendant railway company. 
Furthennore, the action was brought to the October term, 1899, of 
the state court, the answer from défendant being due on October 16th; 
whereas, the pétition for removal was not flled until January 15th. 
The stâte court rightly refused to grant the order of removal under 
thèse circumstances. The motion to remand to the state court is 
thetefore granted. 



WILLIAMS T. GAYLOKD et al. 

(Circuit Court of Appeals, Ninth Circuit May 14, lOOO.Ï 

No. 581, 

L CoRPORATIOIffl— MANNBB OP COHVKYINa ÈBAIi B8TATB— REGXJIiATIOII BT StATB 

Statdtb. 

The manner In -whlcli real estate may be transferred by a corporation, 
eltlier domestic or foreign, is a matter which it is wlthin tlie power of the 
state in which such real estate is situated to regulate. 

9. SAME— MOBTGAGK BY MiNING CORPORATION— CALIPOKNIA STATUTE. 

The Califomia act of Aprll 23, 1880 (St. 1880, p. 131, 8 1), which provides 
that "it shall not be lawful for the directors of any mining corporation 
to séll, lease, mortgage, or otherwise dispose of the whole or any part of 
the mining ground owned or held by such corporation, • • ♦ unless 
Buch act be ratified by the holders of at least two-thirds of the capital 
stock of such corporation," having been construed by the suprême court 
of the state to apply to foreign as well as domestic corporations owning 
mining ground in the state, and to render such ratification, in the manner 
prescribed by the statute, absolutely essentlal to the power of the direct- 
ors to convey or mortgage such mining ground, such construction is blnd- 
Ing upon the fédéral courts. 

Appeal from the Circuit Cîourt of the United States for the Northern 
District of California. 

Thomas S. Ford (0. Walter Artz and Edward J. McCutchen, of 
counsel), for appellant. 

Curtis H. Lindley, Henry Eickhoff, and Frederick Searls, for ap- 
pellees. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Jndge. This is a suit in equity to foreclose a 
mortgage or deed of trust executed July 1, 1890, by the Gold Hill 
Mining Company, a corporation organized and existing under and by 
virtue of the laws of the state of West Virginia, in favor of Q-. Living- 
Bton Morse, as trustée, to eecure the payment of certain bonds issued 
by the corporation upon certain mining property situate in Nevada 
county, Cal. Morse died in 1891, and Frederick Williams, appellant 
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herein, was substituted as trustée of the trusts mentioned in tlie 
mortgage or deed of trust. He commeiiced this suit in 1897 to fore- 
close ttoe indenture against the Gold Hill Mining Company. The ap- 
pellees Gaylord, Maddrill, and Eolfe were made parties to the suit 
under an averinent that they had, or claimed to hâve, some interest in, 
or lien upon, the premises sought to be foreclosed, as judgment credit- 
ors, which interest or lien, if any, "was alleged to be subséquent in 
time to the lien of appellant's mortgage. The évidence upon this point 
ehovFS that the judgments obtained by them v?ere entered in the years 
1896 and 1897, long subséquent to the exécution and recording of the 
indenture sought to be foreclosed. The corporation made def ault, and 
a decree pro confesso was entered against it in January, 1898. The 
judgment creditors, in their answer, among other things, alleged that 
the indenture was void because not made in conformity with the re- 
quirements of "An act for the further protection of stockholders in 
mining companies, approved April 23, 1880" (St. Cal. 1880, c. 131). 
This statute reads as follows: 

"Section 1. It shall not be lawful for the dlrectors of any mining corporation 
to sell, lease, mortgage, or otherwlse dispose of the whole or any part of the 
mining ground owned or held by such corporation, nor to purchase or obtain. 
In any way, any additional mining ground, unless such act be ratifled by the 
holders of at least two-thirds of the capital stoclc of such corporation. Such 
ratification may be made either in writlng, signed and aclinowledged by such 
stockholders, or by resolution duly passed at a stockholders' meeting called 
for that purpose." 

The circuit court sustained this défense, and entered a decree di»- 
missing the bill of foreclosure. From this decree the appeal herein is 
taken. 

If this statute applies to foreign as well as domestic corporations, 
our duty is at an end. We are foreclosed by the décisions of the su- 
prême court of Oalifornia from giving any independent considération 
to the construction of this act. In McShane v. Carter, 80 Cal. 310, 22 
Pac. 178, the court was called upon to construe the act above quoted. 
In so doing the court said: 

"We think that the provision of said act goes to the power or authority of 
the dlrectors. It cannot be construed to relate merely to their personal lia- 
bility, for no penalty is imposed upon them; and to so construe it would be 
to practlcally nullify the act. In our opinion, the directors of mining corpora- 
tions bave no power or authority to convey the mining ground without the 
consent of holders of two-thlrds of the stock, given as prescribed by the act; 
and it follows without such consent the title does not pass. And if this be 
so, the question ean be raised by any one who conneets himself with the title 
of the corporation which owned the property, as well as by the stockholders 
thereof. Nor ean the consent of the stockholders be presumed from the mère 
fact of the conveyance, whether under the corporate seal or not, for such con- 
sent or 'ratification' may be after the deed Is executed, and hence is not neces- 
sarily or presumptively Involved In the exécution of such deed." 

Under this décision there is no room for any discussion as to wheth- 
er or not there has been any subatantial compliance in the présent case 
with the provisions of the statute. There was no literal compliance. 
And this is held absolutely essential by the décision in McShane v. 
Carter. This décision was followed in the subséquent cases of Milling 
Co. v. Kennedy, 81 Cal. 356, 362, 22 Pac 679 (in which the principles 
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were applied to a foreign corporation); Mining Oo. v. Maginness, 11 B 
Oal. 131, 137, 50 Pac. 269; and Johnson v. Califomia Lustral Co. 
(Càl.) 59 Pac. 595; and bas, therefore, become the settled law of this 
state. The national courts are not permitted "to ruu counter to the 
décisions of the highest state court upon questions inYolving the 
construction of state statutes or constitutions on any alleged ground 
that Buch décisions are in confiict with sound principles of gênerai 
constitutional law." Irrigation Dist. v. Bradley, 164 U. S. 112, 155, 
17 Sup. et. 56, 41 L, Ed. 360. That we are ahsolutely bound by the 
décisions of the suprême court in MoShane v. Carter and Milling Co. 
V. Kennedy is too well settled to require any citation of the numerous 
authorities upon this subject. It matters not that the courts of other 
statés, in the construction of similar statutes, hâve expressed more 
libéral views with référence to compliance with the same statutory 
provisions. Wereit an open question, such décisions would hâve, and 
hâve had, great wéight and force in determining it. But, whatever 
our individual views may be, the f act remains that it is always our 
duty to follow the décisions of the highest court of a state in the con- 
struction of its own statutes, where no question of gênerai or com- 
merciatlaw, or right under the fédéral constitution is involved. In 
such cases the question is not how the statute should be construed, 
but what construction has been given to it by the suprême court of 
the state? When that is ascertained, as hère, by clear, plain, and un- 
mistakable language, it is the duty of the national courts to follow it. 
Each state has the unquestioned right to détermine for itself under 
what circumstances and upon what conditions property situated with- 
in the state may be conveyed, and the extent of the right conferred 
thereby. 

In Brine v. Insurance Co., 96 U. S. 627, 636, 25 L. Ed. 858, following 
the decisipn in McGoon v. Scales, 9 Wall. 23, 19 L. Ed. 545, it was ex- 
pressly held that the laws of the state in which land is situated control 
exclusively its descent, aliénation, and transfer, and the effect and con- 
struction of instruments in tended to convey it. The principles therein 
announced bave been universally followed. Chicago Union Bank v. 
Kansas City Bank, 136 U. S. 223, 235, 10 Sup. Ct. 1013, 34 L. Ed. 341; 
Etheridge v. Sperry, 139 U. S. 266, 276, 11 Sup. Ot. 565, 35 L. Ed. 171; 
Cutler V. Huston, 158 U. S. 423, 429, 15 Sup. Ct. 868, 39 L. Ed. 1040; 
Wilson V. Perrin, 62 Fed 629, 631, 11 C. C. A. 71; Hartford Fire Ins. 
Co. V. Chicago, M. & St. P. Ry. Co., 175 U. S. 91, 100, 20 Sup. Ct. 33, 
Adv. S. U. S. 33, 44 L. Ed. — . 

In Etheridge v. Sperry the court, upon this snbject, said : 

'"ne matter Is not one of purely gênerai commercial law. While chattel 
mortgages are instruments of gênerai use, each state has a right to détermine 
for itsèlf under what circumstances they may be executed, the extent of the 
rights conferred thereby, and the conditions of their validlty. They are instru- 
ments for the transfer- Qf property, i and the raies coneemlng the transfer of 
property are^, primarlly, at least, a matter of state régulation, We are aware 
that thetë is great diversity in the rulings on this question by the courts of 
the several states. But, whatever may be our IndlVldual views as to what the 
law ôught to be in respect thereto, there is so much of a local nature entering 
into chattel mortgages that this court will aocept the settled law of each 
state as décisive In respect to any case arlsing therein." 
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In Chicago Union Bank v. Kansas City Bank, supra, the court quot- 
ed, with approval, the language cf Mr. Justice Field in Christy v. 
Pridgeon, 4 Wall. 196, 203, 18 L. Ed. 322: 

"The interprétation within the jurisdiction of one state becomes a part of the 
law of that State, as much so as if incorporated into the body of It by the 
législature. If, therefore, différent interprétations are given in différent states 
to a similar local law, that law, in effect, becomes by the interprétations, so 
far as it is a rule of our action, a diffei'ent law in one state from what it is 
in the other." 

In Forsyth t. Hammond, 166 D. S. 566, 518, 17 Sup. Ct. 665, 41 L. 
Ed. 1095, the court said: 

"The construction by the courts of a stat« of its constitution and statutes is, 
as a gênerai rule, binding on the fédéral courts. We may think that the su- 
prême court of a state bas misconstrued its constitution or its statutes, but 
we are not at liberty to therefore set aside its judgments. That court is the 
final arbiter as to such questions." 

See, also, Brown v. New Jersey, 175 U. S. 172, 174, 20 Sup. Ct. 77, 
Adv. S. U. S. 77, 44 L. Ed. . 

The law is well settled that each state has the power to exclude any 
foreign corporation from entering into its limits for the transaction of 
business except upon such terms and conditions as it may see fit to 
impose. As was said in Hooper v. California, 153 U. S. 648, 656, 15 
Sup. et. 210, 39 L. Ed. 301: 

"The power to exclude embraees the power to regulate, to enact, and enforce 
ail législation in regard to things done within the territory of the state which 
may be directly or incidentally requisite in order to render the enforeement of 
the conceded power eflîcacious to the fullest extent, subject always, of course, 
to the paramount authority of the constitution of the United States." 

The constitution of California (article 12, § 15) déclares that: 

"No corporation organized outside the limits of this state shall be allowed 
to transact business within this state on more favorable conditions than are 
presOTibed by law to similar corporations organized under the laws of this 
state." 

This constitutional provision déclares the public policy of the state; 
and, the suprême court having applied the provisions of section 1 of 
the statute under considération to foreign corporations, and the words 
"any mining corporation" in said section being broad enough to in- 
clude foreign as well as domestic corporations, we are not at liberty to 
say that such was not the intention of the législature because the other 
provisions of the act are made applicable solely to domestic corpora- 
tions. This brings the construction of the statute in harmony with 
the provisions of the constitution. Supervisors v. Brogden, 113 U. S. 
261, 269, 5 Sup. Ct. 125, 28 L. Ed. 704. The second and third sections 
of the act provide that the stock in each mining corporation sball 
stand in the books of the company in the names of the real owners, or 
in the names of the trustées of the real owners, and provision is made 
as to how the stock of the corporation shall be voted. By thèse pro- 
visions the législature sought only to regulate and control the internai 
afïairs of the domestic corporations, as it had the right to do. Under 
the provisions of section 1 the législature did not attempt to regulate' 
the internai affairs of a foreign corporation. It had no power to do 
%Q. Miles V. Woodward, 115 Cal. 308, 311, 46 Pac. 1076. It sought to 
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regulate and control the business afiEairs of ail corporations, both foi> 
eign and domestic, witli référence to the manner in wMch their prop- 
erty situate within the state maj be disposed of by deed or mortgage. 
Tliis it had the power to do. The décisions of the suprême court of 
Calif ornia hâve disposed of ail the questions presented herein adverse- 
ly to the views contended for by appellant. Our duty ends, as it be- 
gan, by determining the extent and effect of thèse décisions. The de- 
cree of the circuit court is aflfimied, with costs. 



PALMEE et al. y. LANSBURGH. 

(Circuit Court, D. West Virginia, May 31, 1900.)! 

1. Adverse Possession — Possession op Tenant— Evidence — Action to Quiet 

TlTLB. 

Proof of possession of land under color of title for more than 10 years 
by roving squatters as tenants, who were told to remain on ttie land, to 
eut and build where they pleased, and to hold possession for plaintlffs 
or thelr testator, or to stay on tlie land until turned off by plaintiffs, but 
with wboni no deflnite agreement was made as to thelr tenancy, and 
some of whom elther repudlated the rlghts of plalntlfCs, or told contradlc- 
tory accounts of thelr possession, when taken In connection with évi- 
dence of possession by tenants under wrltten Jease from plaintiffs for 
5 or 6 years, with on? formerly In possession under claim of Independent 
title, Is not sufflcient to show such open, notorious, and continuons pos- 
session for a period of 10 years as wlU glve title by adverse possession. 
S. QniBTiNa Title — Illégal Deed— Chain dp Title. 

A deed which Is illégal, but not void, Is not sufBdent to Invalldate the 
tltle of one holding by an otherwise regular Chain of title from the pat- 
entée. 

Holmes Conrad and David E. Johnston, for plaintiffs. 
E. L. Buttrick and S. L. Plournoy, for défendants. 

JACKSON, District Judge. This is a bill filed by the plaintiffs to 
remove a cloud upon the title of the testator to 15,000 acres of land 
lying and being on Panther creek, and the waters thereof, in the 
county of McDowell and state of West Virginia, conveyed to John 
Handley in his lifetime by E. 0. FuUer and wife and by Edward L. 
Fuller and wife, by deeds bearing date April 22, 1886; and it ist 
alleged that the Fullers derived title through varions intermediate 
deeds from Minard W. Wilson, and that they also claimed that Wil- 
son derived title from one James W. Everette. It appears that John 

Handley departed this life on the — day of , 18 — , in the 

state of Pennsylvania, having flrst made his will, which was duly 
probated in the state of Pennsylvania, an authenticated copy of 
which was recorded in the clerk's office of the county court of Mc- 
Dowell county, W. Va. ; that up to the death of the said Handley he 
was in the actual possession of the 15,000 acres of land under his 
ieeds therefor, and that his executors, since his death, hâve contin- 
ued in the actual, exclusive, continuons, notorious, uninterrupted, 
adverse, and peac&able possession of the said 15,000 acres for more 
than 15 years prîor to the institution of this action. It is further 
alleged that a deed made by F. E. Spracher; commissioner of the cir- 
cuit court of TazeweU county, Va., conveying 50,000 acres of land to 
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Max Lansburgh, which, it is alleged, covers the land in controversy, 
"is illégal, but not void, but gives color of title to the said Lans- 
burgh." Tbe plaintiffs also introduce a deed from James W. Everette 
to Wilson, as a part of the chain of title that they rely upon, but 
there is no allégation in the bill which tends to connect the title of 
Everette with the commonwealth ; and the deed under which Ever- 
ette claimed was held by the circuit court of McDowell county to be 
a forgery, and by a decree of that court was canceîed and annulled, 
thus destroying the chain of title derived through Everette. The 
other allégations of the bill it is not deemed material to notice. The 
plaintiffs must rest upon their bill, and the chain of title which they 
hâve set out therein aad rely upon. Their title commences with one 
E. L. Fuller, who, it is alleged, was the owner of the tract of land in 
controversy, and in the year 1888 placed W. Taylor Payne and other 
tenants in possession of this land or certain portions thereof. In 
1883 Fuller sold and conveyed this tract of land to John Handley, 
who recognized the possession of the tenants that Fuller claimed he 
had placed on the land before he sold it to Handley. The défend- 
ant, in his answer, claims a regular chain of title from the common- 
wealth of Virginia, by patents issued to Robert Morris on March 4, 
1795, for 320,000 acres, and March 23, 1795, for 480,000 acres, and 
that by mesne conveyances he holds a regular chain of title from the 
patentée down to himself. The only question in this case is one of 
an adverse possession under color of title claimed by Handley's ex- 
ecutors to hâve been derived from the two FuUers. 

Daniel H. Harman testifles that Taylor Payne, Henry Allen, and 
James L. Payne were placed in possession of the 15,000 acres in 1880 
or 1881 by the agent of Fuller, who conveyed this land to Handley, 
and that the same parties were placed in possession of the land by 
John Handley in the year 1884. This déposition of Harman was 
taken on the lOth day of January, 1899, and he testifles that he "saw 
Handley in this country about six or seven or eight years" before the 
taldng of the déposition. Harman states that Taylor Payne, Henry 
Allen, and James Payne were living and remained on the land from 
1881 or 1882 to 1893, and that they flrst claimed under Fuller, and 
afterwards under Handley. He also testifles that he was agent for 
Handley, had fréquent communications with him by letter, and paid 
taxes for him on the land. D. H. Harman, Jr., testifles that he knew 
Taylor Payne and James L. Payne, and that they both lived on the 
15,000 acres claimed by Fuller; that Taylor Payne told him he lived 
there under John Handley, and that Taylor Payne had cleared "quite 
a good lot of land, — fifteen or twenty acres"; and that he was living 
there when he (the witness) made the survey of the 15,000 acres with 
D. H. Harman, Sr. W. Taylor Payne states that he purchased the 
land where he résides from James L. Payne about 9 or 10 years prier 
to March 1, 1892, as appears by his afifidavit of that date. He dénies 
in that afiidavit that he ever held this land, or any other land, under 
either Fuller, Handley, Lansburgh, or any other party, since he pur- 
chased it. This claim of title upon the pail of Payne to the land 
which he purchased, and upon which he lived, was an assertion of 
his own right to the land, and a disavowal of any other claim of title, 
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either under Handley or FuUer, and overthrows thé statement of 
Ha.'man that Payne ever held possession of that land under Fuller 
or Handley. The court treats this affidavit as the déclarations of a 
man, who lived upon the land at the time, as to how he claimed it. 
Harman's évidence does not disclose any agreement, either verbal or 
in writing, between Fuller and Payne, wLereby Payne agreed to be- 
come the tenant of Fuller. His évidence does not show that there 
was any agreement for a spécifie time, nor the boundaries of the land 
that he -was to hold, and the most that can be said of it is that it was 
a déclaration upon the part of Payne that he would become his 
agent. It must be apparent to every one that, if Fuller understood 
that Payne was to be his tenant for the purpose of holding the land, 
there would hâve been a term. of years agreed upon, and that the 
boundaries of the tract of land that he was to hold should hâve been 
stated in the agreement, so as to locate the land that Fuller laid 
claim to. The statement of Harman, contradicted as it is by Taylor 
Payne, is unsatisfactory. It does not of itself disclose such a pos- 
session as the law deflnes to be an adverse possession. James L. 
Payne, according to his évidence, had lived upon the land for up- 
wards of 20 years, at the time of the taking of his déposition, as a 
roving squatter ; having lived at three différent places upon the land. 
He States that some 17 or 18 years before January 10, 1899 (the time 
of the taking of his déposition), a man by the name of Silkman came 
along, claiming to represent Fuller, before Fuller had sold to Hand- 
ley, and that Silkman told him to remain upon the land, "to eut 
where he pleased, and build wbere he pleased, and to hold posses- 
sion for him." This is what Harman refers to when he states that 
Fuller plâced James L. Payne upon the land. Payne did not remain 
at the point he was living wheû Silkman told him to remain there 
and hold possession for him, nor does he state that he agreed to re- 
main there as a tenant of Fuller. He left the place where he and 
Silkman had this conversation, and went to other places, which he 
supposes were on the 15,000-acre tract; but on cross-examination he 
admits that he does not know where the boundaries of the 15,000- 
acre tract are, and that the other places he moved to had been oc- 
cupied by parties who were squatters, whose rights he purchased, 
and who were not claiming under anybody but taemselves. His évi- 
dence is very unsatisfactory, but if he had taken possession under 
Silkman, as the agent of Fuller, that possession was interrupted and 
broken when he left the place upon which he was then living, and 
went to other places. It is to be observed that his testimony merely 
says that Fuller told him "to hold possession for him," and to "eut 
where he pleased and build where he pleased." There was no un- 
derstanding between them as to the terms upon which he was to 
hold possession of the land for him, nor the time that he was to hold 
it. In fact, nothing passed between the parties so as to create a 
légal relation of landlord and tenant. The witness states that he 
sold his improvement that he made on the 15,000 acres to Taylor 
Payne, but dénies having sold the land; but his deed made on the 
24th day of October, 1891, shows that he sold 335 acres of land, by 
metes and bounds, to W. T. Payne, "to hâve and to hold ail the 
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above-deseribed land, with its appurtenances, with covenants of spé- 
cial warranty, forever." This deed is an assertion upon his part of a 
right to the land and of Ms right to dispose of it; for he makes an 
absolute conveyance of it, and contradicts his statement that he 
claimed under Judge Handley, and that he never had any other 
claim. It does not appear that he had any written agreement with 
Handley, as his tenant. He does not disclose that he ever had a 
conveyance from Handley for this land, and yet he makes an abso- 
lute conveyance of it. He states that the understanding between 
him and Silkman, as the agent of FuUer, whatever it was, was a 
verbal one; but the statement that he makes in the flrst part of his 
déposition is that he was merely requested to hold possession, — "to 
eut where he pleased and build where he pleased," — and there was 
no agreement entered into at that time that he would hold posses- 
sion for Puller, and become his tenant of the property. This wit- 
ness (James L. Payne) made an affldavit before a notary public on 
the 20th day of February, 1892, after he had made the deed to W. 
T. Payne, and long before he gave his déposition in this case, in 
which he stated that he purchased the land he sold to Taylor Payne 
from Albert Payne; that he never claimed title to or possession of 
said land under any person called Fuller; that he had lived upon 
the land, prior to selling it to Taylor Payne, about 14 years, and he 
gave Taylor Payne possession of the land a short time after he pur- 
chased it, and made him a deed of the said land; that he purchased 
the improvement from one James Cooper, and took possession of it 
in his own right, and not under the right, title, or claim of Fuller, 
Handley, or any other party. This évidence of James L. Payne is 
contradictory, and of an unsatisfactory character. He even states 
that he does not remember of having sold the land to Taylor Payne, 
but merely the improvement. His aiïidavit made in 1892, when he 
had no motive or interest other than to state what the exact facts 
were in relation to his claim of title of the land, and how he held it, 
tends to contradict the statement that he did not sell the land to 
Taylor Payne. It is apparent to my mind that some unusual influ- 
ence had been brought to bear upon Mr. James L. Payne which led 
him to make the statements he did in his déposition taken in this 
case. First. He states that he never held under anybody, and then 
he says afterwards that he held under Handley. Second. He states 
that he never sold the land to anybody, but sold the improvement; 
but, when he was confronted with his deed, it is shown that he sold 
the land by metes and bounds. Third. He states in his affldavit 
taken in February, 1892, that he purchased the property of one 
James Cooper, and took possession of it in his own right, and not 
under the right, title, or claim of Fuller, Handley, or any one else; 
and yet in his déposition taken as late as 1899 he contradicts ail thèse 
statements. What crédit can a court give to a witness who makes 
the reckless statements that James L. Payne does in his déposition, 
which are contradicted by his previous déclarations as to how he held 
the property, and by record évidence of the fact, showing that at ne 
time, up to the date of the giving of his déposition, had he ever held 
the property either as a tenant of Fuller or Handley? 
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Henry Allen testifles in his déposition that a man by tlie name of 
Webster came to see him while he was living on the 15^000-acre tract 
of land, and about 15 or 16 years before the taking of the déposition, 
in Jannary, 1899, and asked him to become the tenant of Handley. 
He says this conversation took place in the year 1884; that Webster 
told him to stay on the place until he turned him off, and, if he did 
not turn him off, to stay right there, and he had been on the land 
ever since that conversation occurred between them, but he moved 
from the place where this conversation took place, and where he 
had lived, and went down to another point on the land, some two or 
three miles away. Since the making of the agreement with Web- 
ster, he says, he bas claimed under Fuller. This man seems to be 
another roving squatter. If there was any contract at ail between 
him and Webster, it did not assume such a form as to create the 
relation of landlord and tenant. Ail Webster said was that he 
wanted Allen to stay on the place until he (Webster) tumed him off. 
He had no understanding with him as to the extent of his lease, if 
it could be called a lease, — whether it was confined to the very small 
pièce that he was living on, or whether he was to hold possession of 
the whole 15,0(M) acres, and to live there, or the length of time, or 
anything. It was a very indeflnite arrangement, if it was an ar- 
rangement at ail. It amounted simply to little or nothing. It does 
not appear that Allen ever saw this man Webster afterwards, nor 
does it appear in the testimony that he ever saw Judge Handley or 
his agent after Handley purchased the land. He did not even know 
at the time he had this conversation with Webster whether he was 
on what was afterwards known as the "Handley Tract." Ail he 
knew was that Webster said that Fuller claimed the land. The wit- 
ness Allen states in his déposition, in answer to question 10, that 
Webster represented Judge Handley; but in reply to question 13 he 
states that he was claiming under Fuller. Plaintiffs' counsel asked 
him, in his fifteenth interrogatory, "Did you, or not, agrée with 
Webster to take and hold said land as his tenant or the tenant of 
Fuller, or did you merely agrée to hold such land for a short time?" 
and his reply was, "We didn't set no time. He just told me to stay 
on until he put me off." This is the only évidence tending to show 
the relation of landlord and tenant between Allen and Handley and 
those under whom he claims. As I hâve before said, it lacks every 
élément of a contract creating a relation of that character. 

The next witness for the plaintiffs is Mr. William P. Payne, a 
lawyer who lived in McDowell county, W. Va., up to February, 1898, 
and who was retained by Judge Handley in 1892 and 1893 as his 
counsel in connection with the 15,000-acre tract of land. He knew 
Webster, and the last time he saw him was in April, 1892. The tes- 
timony of this witness refers to leases to be drawn in connection 
with the tract of land, but those leases were ail drawn in 1892, 1893, 
and 1894. In this connection there are three leases oflered, — one 
dated the 12th day of April, 1892, signed by W. T. Payne; another 
dated the lOth day of February, 1893, signed by W. T. Payne; and 
another dated the 3d day of February, 1894, signed by W. T. Payne. 
Thèse leases purport to be leases for the 15,000 acres of land, and 
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recognize the title of John Handley to it. This is the first time in 
the history of the possession of this property that any évidence bas 
been presented to the court which tends to show a contract between 
the claimants of this land and the parties upon the land whom the 
plaintiiïs claim to be their tenants. It is a little remarkable that, 
in the history of this title, gentlemen of the expérience of Judge 
Handley and those who represented him should hâve relied upon 
merely verbal instructions and directions that they gave ail those 
parties who they claimed were tenants upon the land, without ever 
having reduced the agreement to writing, so as to clearly deflne the 
contract of lease between them and the owners of the 15,000 acres. 
A fair inference from this fact is that up to the time of thèse leases 
there was no established relation of landlord and tenant existing 
between the Paynes and Allen and Handley and those under whom 
he claims. When we look at the évidence of W. T. Payne, who says 
that he bought the place where he lived from his brother, and that 
about the time he purchased it Webster came along, professing to 
be acting for Handley, and that Webster told him to stay on the land 
and hold possession for Judge Handley, we find that he did not flx 
any time, nor was there any considération agreed upon. He says 
that a part of the time he was on the land he held it for himself, but 
that since 1892 he has been holding it for Handley; that when he 
purchased it of his brother he considered the property as his own, 
and did not hold it as the tenant of any one until he executed the 
lease of April 12, 1892, with Handley. This is the substance of the 
évidence for the plaintiffs in this connection. 

The défendant took the déposition of Walter L. Taylor, who speaks 
of the afladavits of James L. Payne and W. Taylor Payne, which are 
filed as exhibits in this case, and states that those affldavits contain, 
as he now recollects, the facts as he learned them from conversation 
with a€Bants when the affidavits were taken. 

Tl^is is ail the évidence of both the plaintiffs and défendant that 
tends to throw any light upon the subject of the possession under a 
color or claim of title by Handley. It must be obvions that there is 
no such possession as the law requires, upon which to found an ad- 
verse title or adverse possession to establish a rightful title to this 
land under a color and claim of title. The chain of title in Lands- 
burg is complète, from the commonwealth down. To enable the 
plaintiffs in this cause to maintain their action, and to defeat the 
defendant's right to the lands in controversy, there must be open, 
notorious, continuons, and unbroken possession for a period of 10 
years prior to the institution of the suit. The évidence does not dis- 
close the fact that any of the claimants to this land were ever up- 
on the land for a period of 10 years prior to the institution of this 
suit, claiming and holding the lands as their own, or that they put 
tenants in possession who held continuons possession of it for them. 
The Paynes and Allen, who were upon it in the flrst instance, were 
ail squatters, and stayed there asserting a right and claim to the 
land. They never did enter into any contract, either in writing or by 
paroi, so far as the évidence in this case discloses, that created the 
relation of tenant under either FuUer or Handley. Ail that Webster 
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did as the agent of either of thèse parties was to aay, '^tay there 
and hold it until I tell you to get off." The mère fact of telling a 
majQ to stay upon a pièce of land does not prove that he remained 
there as a tenant under the party he represented. If thèse parties 
had intended to become the tenants of Fuller or Handley, why did 
not Webster hâve them enter into a written agreement to hold pos- 
session of the property for Fuller or Handley, as Handley and his 
executors in 1892, 1893, and 1894 did with the Paynes? The fair 
and legitimate inference from ail this proof is that at the time Web- 
ster was there he was unable to hâve thèse parties enter into an 
agreement to become the tenants of Fuller or Handley. The suit 
was brought in 1898. There is no continuons possession, as dis- 
closed by the évidence in this case, of the plaintifts in this action by 
their tenants. There is no continuons possession, as disclosed by 
the évidence in this case, of the tenants of the plaintîffs in this ac- 
tion for the period prescribed by the statutory bar. It is alleged 
that the deed made by Spracher, a commissioner of the circuit court 
of Tazewell county, Va., conveying the 50,000 acres of land to Lands- 
burg, is illégal, but not void, but gives color of title to the said 
Landsburg. I do not concur in this position. I think the deed is 
not illégal, but, if it were, it is not void, and does not break the 
continuity of the title from the commonwealth of Virginia to Lans- 
burgh. For the reasons assigned, I am of opinion to dismiss this bill. 



NEW YORK SEOTJBITY & TRUST OO. ▼. LOUISVIIiLB, B. & ST. L. 
CONSOL. K. eo. et al. 

(Circuit Court, D. Indiana. May 19, 1900.) 

No. 9,125. 

L Ratlkoads — Reobivbrship op Consolidated Road— Eight to Appohtton- 

MENT OP PrEFERENTIAL DeBTS. 

Where a court, on application of a mortgagee, has taken possession 
of and operated by Its receivers a raliroad formed by the consolidation 
of différent Unes, and such receivers, under orders of the court, procured 
or assented to by the complalnant, hâve pald operatlng expenses, taxes, 
debts for equlpment, and interest on prlor dlvisional mortgages on cer- 
tain of the constituent Unes, and In so doing hâve Incurred a prefer- 
ential Indebtedness, the complainant Is not entltled, on the subséquent 
foreclosure and adjustment in the same suit of ail the varions mort- 
gages on the property, to hâve such preferentlal debt appbrtloned be- 
tween the several mortgage Interests, or to require an accounting be- 
tween tlie several constituent Unes of the recelpts and dlsbursements on 
account of each during the recelvershlp, and prlor to Its extension to the 
divislonal mortgages, whieh would resuit Iti the displacement of the 
liens of some of such mortgages In favor of its own; but havlng the 
Junior lien, and having procured the recelvershlp In Its own Interest, 
the debt thereby created is prlmarlly a charge upon Its Interest In the 
property. 

2. 8amB — MOKTQAGBS— APTER-ACQUIRED PeOPERTT CLAUSE. 

An after-acquired property clause In a raliroad mortgage ertends only 
to property subsequently acqulred by the mortgagor, and, vrhere the mort- 
gagor Company becomes mërged by consolidation In a new company, such 
clause cannot be construed to cover equipment acqulred by tbe Consoli- 
dated Company as against a mortgagee of such company. 
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3. SaMB— EXCHAITGK OF BoîïDS — NOVATIOH. 

Articles of consolidation between rallroad companles provlded lor an 
Issue of bonds by the Consolidated company to be exchanged for out- 
standing bonds of the constituent companies. They autliorized the dl- 
rectors of the new Company, In case any of the old bonds remained un- 
exchanged, to "make suoh arrangement In regard thereto, not incon- 
sistent wlth thèse articles, as In their opinion the Interest of said Con- 
solidated Company may require," and also, in another article, to "arlopt 
Buch plan, not incousistent -wlth thèse articles, as shall protect the rlghts 
of the holders of new bonds issued In such exehange, as against the 
holder of any bond of any of such constituent companles who shall not 
exchange the same as herein provlded." No action was ever taken by 
the directors under either of said provisions. Holders of a portion of 
the second mortgage bonds of one of the constituent companies delivered 
their bonds to an agent of the new company in exehange for new bonds, 
nothing being said as to the disposition to be made of the surrendered 
bonds. Beld, that the exchange worked a novatlon of the debt, and 
operated as an extingulshment of the bonds surrendered. 

6. Bamb— Equitable Right to Enpokcb Sukrendbbbd Bonds. 

No action havlng been taken by the Consolidated company indlcating 
an intention to keep the surrendered bonds alive, but It havlng subse- 
quently issued a second séries of bonds secured by a new mortgage, the 
récitals of prior Indebtedness in which showed such bonds to hâve been 
paid, the equitiei'ï of purchasers of bonds of such new issue, and of svb- 
sequent purchasers of unexchanged bonds secured by the same mortgage. 
In rellance upon the extingulshment of a large part of the debt thereby 
secured, were superior to any equity in favor of the holders of the flrst 
Consolidated bonils, whether acqulred by exchange or purchase, to hâve 
the surrendered bonds kept alive and enforced as collatéral securlty to 
their holdings. 

On Exceptions to Master's Keport. 

Hornblower, Byme, Taylor & Potter and Charles W. Fairbanks, 
for complainant. 

Humphrey & Davie, Miller, Elam & Fesler, Wm. Marshall Bullitt, 
Alexander Gilchrist, St. John Boyle, Iglehart & Taylor, and Bluford 
Wilson, for défendants. 

WOODS, Circuit Judge. The Louisville, Evansyille & St. Louis 
Consolidated Eailroad Company had its origin on May 21, 1889, in 
an agreement for the consolidation of railroad companies in Indiana 
and Illinois. For convenience, its road may be said to hâve been 
made up of two divisions, — the eastern, extending from New Albany, 
Ind., opposite Louisville, Ky., to Mt. Vemon, 111.; and the western, 
extending from Mt. Vemon to East St. Louis. The eastern division, 
itself in part the resuit of a prior consolidation, includes two branch 
roads, the Evansville, Rockport & Eastern, called hère the Evansville, 
and the Huntingburgh, Tell City & Cannelton, called the Huntiug- 
burgh. Until the consolidation of May, 1889, the Huntingburgh road 
remained an independent organization. It was subject to a mort- 
gage for $300,000. Tlie Evansville road, subject before to a sep- 
arate mortgage for $900,000, had been consolidated with the road 
constituting ihe main line of the eastern division, under the name of 
Louisville, Evansville & St. Louis Railroad Company, which on I)e- 
cember 26, 1886, executed two mortgages, called the flrst and second; 
the flrst for |2,000,000, and the second for $3,000,000. Ineluded in 
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the western division were the Illinois & St. Louis Railroad & Goal 
Company, which. on June 1, 1875, had executed a mortgage for $200,- 
000, and the Venice & Oarondelet Eailroad Company, whicli, prior to 
the consolidation, had executed two mortgages, each for $150,000. 
The bonds secured by the mortgages mentioned were each for |1,000, 
and were ail outstanding and unpaid at the time of the consolidation. 
The second of the articles of consolidation is to the effect that exist- 
ing mortgages on the properties of the constituent companies "shall 
be taken up." The fourth article required the issue by the Consoli- 
dated Company of "8,000 Consolidated flrst mortgage, fire per cent , 
âfty year, gold coupon bonds, of |1,000 each," secured by a mortgage 
on the entire property of the Consolidated company, derived from 
the constituent companies, to be placed in a safe place, by direction 
of the board of directors of the Consolidated company, and "there- 
after held in trust for the purpose of exchange, according to the terms 
of thèse articles of consolidation," except 925 thereof, intended for 
another designated use; "and," as the article concludes, "in case 
any holder or holders of any of the bonds or stock of said constituent 
companies shall neglect or refuse to exchange any of such bonds or 
stock for the said Consolidated bonds, as herein provided, the directors 
of said Consolidated company shall be empowered to make such ar- 
rangements in regard thereto, not inconsistent with thèse articles, as 
in their opinion the interest of said Consolidated company may re- 
cuire." The eighth article provided that the "bonds, being prepared 
and ready for issue," were to be deposited as follows: 

"(a) To be used In taking up and in satisfaction of the first mortgage bonda 
of said Louisville, Evansville & St. Louis Eailroad Company, and in rédemp- 
tion thereof, two thousand (2,000) of said bonds; (b) to be used in taking up 
and in satisfaction of three thousand (3,000) second mortgage bonds of said 
Louisville, Evansville & St. Louis Railroad Company, and in the rédemption 
thereof, twenty-two hundred and flfty (2,250) of said bonds, exchanging old 
bonds at seventy-flve (75) cents 'for new bonds at par; (c) to be used in taking 
up and in satisfaction of the flrst mortgage bonds on the Evansville division 
of the said Louisville, Evansville & St. IjOuIs Railroad Company, and in the 
rédemption thereof, nine hundred (900) of said bonds; (d) to be used in taking 
up and in satisfaction of the flrst mortgage bonds of said Huntlngburgh, Tell 
City & Cannelton Railroad Company, and in the rédemption thereof, three 
hundred (300) of said bonds." 

In like manner it was provided that 500 of the bonds should be 
used "in taking up and in satisfaction" of the mortgage bonds of the 
constituent parts of the western division, and that 925 bonds should 
be sold and the proceeds used for the purpose of constructing and 
equipping the railroad of the Belleville, Centralia & Eastern Rail- 
road Company, necessary to the construction of the Une of the western 
division between Mt. Vernon and Belleville, a distance of about 
sixty-four miles. 

The ninth article reads in this wise: 

"Such of the bonds of any of said constituent companies as may be sur- 
rendered and exchanged as herein provided shall be stamped and defaced so 
that they shall not be negotiable; and the board ot directors of said Consoli- 
dated company may adopt such plan, not Inconsistent with thèse articles, as 
shall proteet the rights of the holders of new bonds issued in such exchange, 
a» «gainst a holder of any bond of any of said constituent companies who 
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shall not exchange the same as herein provlded, and upon tbe surrender of 
ail of said bonds of ail of said constituent companies they shall be destroyed." 

The Consolidated mortgage beara date July 1, 1889, and, after réf- 
érence in its preamble to the agreement of consolidation, asserls au- 
thority for the Consolidated company to issue bonds "for the purpose 
of exchanging the same for bonds now secured by mortgage upon 
any of the property of the constituent companies contemplated by said 
agreement and in said articles of consolidation." 

The bonds secured by the Consolidated mortgage were delivered 
into the possession and custody of the New York Security & Trust Com- 
pany, one of the two trustées in that mortgage, for disposition ac- 
cording to the agreement of consolidation; and before January 11, 
1890, the bonds secured by the second mortgage upon the eastern 
division to the number of 2,330 had been surrendered by the holders 
to that company in exchange for Consolidated bonds, and on surren- 
der had been stamped on the back thereof "Canceled." An assistant 
secretary of the company bas testified that when the surrendered 
bonds were so stamped the secretary of the company gave instruc- 
tion that the bonds were to be held by the security and trust com- 
pany as against the second mortgage; that they were to hold the 
bonds until they ail came in, and then destroy or so eut and deface 
them as to make them nonnegotiable, and destroy the mortgages; 
that they examined the articles of consolidation at the time the bonds 
were received. There is other testimony to the same effect, The re- 
raaining 670 of the bonds secured by the second mortgage on the 
eastern division hâve never been presented for exchange, and are 
represented in this litigation by the Louisville Trust Company, trus- 
tée, successor to the original trustées named in the trust deed by 
which they are secured. Bonds secured by the Consolidated mortgage 
were issued and are outstanding to the amount of P,797,o00, includ- 
ing, to the amount of |1,747,500, those exchanged for the 2,330 sur- 
rendered seconds. 

On March 1, 1893, the Consolidated company executed to the New 
York Security & Trust Company and Erastus P. Huston, trustées, 
a second mortgage, called in this record the "gênerai mortgage," to 
secure bonds for $15,000,000, designed primarily for the purpose of 
taking up, dollar for dollar, ail bonds secured by prior mortgages 
on the Consolidated road and its constituent parts. Bonds secured 
bj that mortgage to the amount of |2,0€0,000 or more were issued and 
are outstanding, but no exchange thereof for bonds of a prior issue 
was effected. In that mortgage the number of seconds outstanding is 
stated to be 670, the rédemption of that number only is authorized, 
and it is further provided that the bonds surrendered for exchange 
"shall be so canceled and defaced as to destroy their negotiability, 
and shall be held and kept alive by the New York Security & Trust 
Company, to the end that the holder of said bonds hereby secured 
may be subrogated in the outstanding mortgages, respectively, to the 
rights of the holder of said bonds now outstanding, and so exchanged 
and surrendered for said new gênerai mortgage gold bonds hereunder 
issued." Each of the mortgages mentioned contains the customary 
after-acquired property clause. 
102 F.— 25 
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On January 4, 1894, on the pétition of Tliomas Barrett and James 
H. Wilson, E. O. Hopkins and Wilson were appointed receivers of 
thie Consolidated property by thia court. That was done in conflrma- 
tion and extension of the previous action of the United States circuit 
court for tlie Soutliern district of Illinois. Tlie bill on whick the 
appointment was made purported to be brouglit by tlxe complainants 
"on their own betalf and on behalf of ail créditera and stockliolders" 
of the Consolidated company; Barrett, it was alleged, being the owner 
of 5,069 of the 40,000 authorized shares of common stock and of 
1300,000 of gênerai mortgage bonds, and Wilson the owner of 450 
shares of the common stock. The insolvency of the company, its in- 
ability to meet its obligations, including a floating indebtedness of 
$900,000, and other reasons for the appointment of receivers, were 
alleged, and the appointment was sought "for the purpose of pre- 
serving the unity of the System, and preventing the disruption thereof 
by separate exécutions, attachments, or séquestrations, the occurrence 
of which," it was alleged, "will be inévitable, in view of the unavoid- 
able defaults in payments of interest and other obligations which will 
presently occur." The consolidated company, the sole défendant 
named in the bill, appeared and answered, consenting to the appoint- 
ment of receivers. 

The road was operated under this receivership until November 26, 
1894, when another appointment of the same receivers was ordered 
under a bill brought on the preceding September 6th by the New 
York Security & Trust Company, , trustée, for the foreclosure of the 
consolidated mortgage, alleged to hâve been matured by reason of 
defaults in the payment of interest. That bill, to which only the con- 
solidated company and Erastus P. Huston, co-trustee with the com- 
plainant in the gênerai mortgage, were made défendants, witbout 
refenmg to the existing receivership, prayed that receivers be ap- 
pointed with the usual powers. The order of appointment was 
granted, but upon the express condition that the receivers should 
pay ail wages of employés, ail indebtedness already created or liability 
incurred in the opération of the road by the receivers under their ap- 
pointment in the Barrett suit, and particnlarly any sums of money 
borrowed under order of court for payment of interest upon bonds 
or other indebtedness of the company, should carry out and per- 
form ail contracte made under order of court in that suit for the bet- 
terment of the property of the company, and should pay for mate- 
rials and supplies used in the opération of the property and fumished 
within six months prior to January 2, 1894; "to which condition im- 
posed by the court the trust company," says the order, "objects^ ex- 
cepting that portion thereof which directs the payment of wages of 
employés." On the next day this suit and the suit of Barrett and 
Wilson were consolidated. 

On December 28, 1894, Huston, as trustée therein, flled in the con- 
solidated cause a cross bill for the foreclosure of the gênerai mort- 
gage; praying, among other things, that that mortgage be declared 
a flrst lien upon certain after-acquired property, and that receivers 
be appointed, but no order to that efifect was entered. The receivers 
so appointed under the bill of the New York Security & Trust Com- 
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pany continued in charge until March 9, 1896, when bills were brougM 
by the respective trustées to foreclose tbe flrst and second mort- 
gages on the eastem division and tbe mortgage on the Huntingburgh 
road. Eacb bill prayed for a separate receiver, and accordingly the 
appointment of George T, Jarvis was ordered, to take effect on the 
Ist of the ensuing May, and, Wilson and Hopkins having resigned on 
April 29, 1896, Jarvis was made receiver under eacb of the bills wbich 
had been brought; the order of appointment providing for a référ- 
ence to W. P. Fishback, master, to ascertain and report upon the fol- 
lowing subjects: (1) What debts due by the Louisville, Evansville 
& St. Louis Consolidated Railroad Company bave been paid by the 
receivers, James H. Wilson and E. O. Hopkins? (2) On what division 
or part of the road those debts were specially chargeable, if they were 
chargeable upon any particular division? (3) What was the indebt- 
edness of the said receivers, Hopkins and Wilson, on the Ist day of 
May, 1896, and in what does it consist? (4) How should that indebt- 
edness be chargeable, — that is, upon what divisions or portions of 
the road should the same be considered a lien or charge, — and of any 
debt which is in form a charge against the whole Une, or was incurred 
for the beneât of the whole Une, what portion should be chargeable 
against the several divisions? A somewhat similar order had been 
made upon the pétition of the New York Security & Trust Company, 
flled in the Consolidated cause on December 23, 1895, praying that 
the receivers be required to keep and file accounts showing the earn- 
ings of eacb portion of the road under separate mortgage, and of the 
expenditures thereon for current expenses and for betterments or 
otherwise. 

On July 20, 189T, the trustée of the mortgage on the Evansville 
road filed a bill for the foreclosure of that security, and obtained an 
order extending the receivership to that suit. On April 27, 1898, 
the causes were ail Consolidated, and, being at issue, were referred 
to the master by an order containing, besides other provisions, re- 
quirements, substantially like those recited above, for an accounting 
between divisions. The master accordingly, on Pebruary 22, 1900, 
flled a report, bringing the account to December 31, 1898, and ex- 
ceptions thereto were flled by the trustées, respectively, of the mort- 
gages upon the eastern division and the Evansville and Hunting- 
burgh branches; but at the beginning of the argument, on April 
20, 1900, it was announced that the bonds seeured by the first mort- 
gage on the eastern division had been acquired by the owners of the 
Consolidated mortgage bonds, and the counsel representing the ex- 
ceptions taken in the interest of the flrst mortgage bondholders 
urged a decree on the basis of the master's report. The net resuit 
of the account reported by the master is a charge against the main 
line of the eastern division of $548,940.25, against the Huntingburgh 
road of |58,280.50, a crédit to the Evansville road of |31,643.74, 
and to the western division as an entirety a crédit of $59,740.64. The 
chief items of the account are payments of taxes, which in part 
were delinquent when the receivers were flrst appointed, interest on 
mortgage bonds, and charges for betterments, equipment, rentals, 
terminal expenses, and interest on the values of terminais. The in- 
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debtedmess of the receiver, not including certain receiyer's certiâ- 
cates otherwise specially provided for, which were issued for the 
purchase of equipment, the belt Une at New Albany, and the Louis- 
ville & St. Louis Kailway, was not far from $300,000, including 
receiyer's certiflcates to the amount of |280,000, issued in 1897 to 
take up certiflcates issued in 1895. On equipment purchased by the 
Consolidated company there was due on January 4, 1894, $302,958.60, 
on which Hopkins and Wilson paid $147.821.25, and Jarvis paid 
$139,212.35. The payments were made out of the income of the 
property or out of proceeds of the receiyer's certiflcates mentioned. 
The receivers haye also paid as it became due semiannually the in- 
terest on the mortgages executed by the Illinois & St. Louis Bailroad 
& Coal Company and the Venice & Carondelet Railroad Company, 
amounting in the aggregate to as much as $200,000, and also hâve 
paid considérable sums upon equipment purchased under the orders 
of the court and on the purchase price of the New Albany Belt & 
Terminal Railroad and of the Louisville & St. Louis Eailway. 

There is hère no question directly between gênerai creditors and 
mortgagees of railroad property. The dispute is between the trus- 
tées of différent mortgages, or, more deflnitely stated, between the 
trustées in mortgages executed by the original companies before the 
consolidation on the one side, and the trustée in the Consolidated 
mortgage on the other side. There is a receiyer's indebtedness of 
something more than $300,000, in respect to which the question is 
whether it shall be charged primarily upon the interest in the prop- 
erty covered by the consolidated mortgage or be apportioned be- 
tween the différent mortgage interests, and, if so, on what basis. 
The further question, involving a number of subordinate inquiries, 
is whether on the master's accounting the eastern division and the 
Huntingburgh road shall be compelled to pay to the receiver the 
several sums charged against them. There is no available method 
of effecting such payment without a sale of the respective properties, 
and, when the sale shall hâve been made, the proposition of counsel 
representing the consolidated mortgage and the flrst mortgage on 
the eastern division is that the proceeds shall be used, flrst, to pay 
to the western division and to the Evansville road the respective 
amounts credited to them by the master, and the remainder applied 
in discharge of receiyer's indebtedness. If the entire indebtedness 
should be so paid, to that extent the question of apportionment be- 
tween divisions would, of course, be eliminated. The resuit, it is 
évident, would be to the advantage of the consolidated mortgage; 
and so, too, any sum paid in discharge of the crédit to the western 
division, it is obvions, would go to those interested in that security. 
When it is remembered that in the account reported are included, 
besides the customary expenses of opération, rentals for cars and 
other equipment belonging to the consolidated company and covered 
by the lien of the consolidated mortgage, and interest on the value 
of terminal property at East St. Louis, it will be perceived that the 
court is now asked to displace mortgage securities in favor of claims 
of a character never before deemed entitled to such préférence. In 
the Kneeland Case, 136 U. S. 92, 10 Sup. Ct. 950, 34 L. Ed. 379, and 
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in the Thomas Case, 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663, 
claims for car reatals were denied priority, in the latter case on the 
ground "that the car company contracted upon the responsibility of 
the railroad company, and not in reliance upon the interposition of 
a court of equity" (Virginia & A. Coal Go. v. Central R. & B. Co., 
170 U. S. 355, 370, 18 Sup. Ct. 657, 43 L. Ed. 1068); but now it is 
proposed that a railroad company, created by the consolidation of 
lines of road already under mortgage, may, by a course of opéra- 
tion entirely under its own control, fasten upon the corpus of the 
constituent lines a charge, prior in equity to mortgage liens of an- 
técédent date, for its expenses of opération, for the use of its equip- 
ment, and for interest on the value of its terminais. If that be pos- 
sible, then, indeed, is it true, as was said in Central Trust Co. v. 
Wabash, St. L. & P. Ry. Co. (C. C.) 46 Ped. 26, 35, that "a mortgage 
upon a railroad, instead of having stable value, according to the 
âxed principles of law and equity applicable to mortgages upon real 
estate, is subject to displacement at the will of the mortgagor, as 
well for his own interest as for the beneflt of other parties to con- 
tracts of subséquent date, which upon principles hitherto supposed 
to be established should be subject to existing and recorded mort- 
gage liens." For the time since the extension of the receivership 
under the bills brought for the foreclosure of the underlying mort- 
gages such an accounting between the divisions of the road under 
distinct mortgages may be justifiable, but for the period covered by 
the opérations of the flrst receivers it is, as I conçoive, only in re- 
spect to the sums expended in the payment of delinquent taxes and 
interest on the prior mortgage bonds, and in permanent betterments 
of the divisional lines, that the argument in favor of an accounting, 
which involves a displacement of mortgage securities, can be said 
to be even plausible; but, while in those respects plausible to a de- 
gree at iirst blush, it is, I think, inconsistent with sound principles, 
and in its tendency necessarily unjust. 

Counsel for the security and trust company hâve relied chiefly 
upon the rulings in Ames v. Railroad Co. (C. C.) 74 Fed. 344, and 
Union Trust Co. v. Illinois M. Ry. Co., 117 U. S. 434, 6 Sup. Ct. 809, 
29 L. Ed. 963. Thèse cases will be referred to again. In a gênerai 
sensé, it is, of course, true, as stated in the Ames Case, in réitération of 
what had been said in the case under the same title (60 Fed. 966), that 
receivers of an insolvent railroad corporation, appointed to préserve 
its property and operate its roads, do not stand in the shoes of the 
corporation; are neither the représentatives of the corporation, nor 
of its creditors or stockholders, but are oiHcers and représentatives 
of the court, — the hands of the court, in which it holds the property 
while it opérâtes the roads for the beneflt of those ultimately en- 
titled to the property and the income. To the same effect, in Union 
Nat. Bank of Chicago v. Kansas City Bank, 136 U. S. 223, 236, 10 
Sup. Ct. 1013, 34 L. Ed. 341, the suprême court said that "a receiver 
dérives his authority from the act of the court appointing him, and 
not from the act of the parties at whose suggestion or by whose 
consent he is appointed, and the utmost efEect of his appointment is 
to put the property from that time into his custody as an ofSeer of 
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the court, for the benefit of the party ultimately proved to be en- 
titled to it, but not to change the title, or even the right of posses- 
sion, in the property." While, in the broad sensé intended, this is 
unquestionable, yet it is equally certain that the doctrine of Fosdick 
V. Schall, 99 U. S. 235, 25 L. Ed. 339, often reaffirmed in the later 
cases, has put railroad receiverships, in respect to preferred claims, 
upon a distinctly modifled basis. In the Kneeland Case (136 U. S. 
92, 10 Sup. et. 950, 34 L. Ed. 379), the doctrine was more f ully elabo- 
rated, and more distinctly deflned, perhaps, than in any case before 
or since. The principles there enunciated were carefully considered 
and applied by this court in the Wabash Case, referred to supra 
(46 Fed. 26), and they seem to me to be determinative of the présent 
questions. With slight variation from the language, but not from 
the sensé, of the opinion of Justice Brewer, the propositions now 
especially relevant may be restated as follows: (1) It is the excep- 
tion, and not the rule, that priority of liens can be displaced. (2) 
A court which appoints a receiver acquires, by virtue of that ap- 
pointment, certain rights and assumes certain obligations. (3) The 
expenses which the court créâtes in the discharge of those obliga- 
tions are burdens necessarily on the property taken possession of; 
and this, irrespective of the question who may be the ultimate ovFn- 
er, or who may hâve the preferred lien, or who may hâve invoked 
the receivership. (4) So if, at the instance of any party entitled 
thereto, a court should appoint a receiver of property, the same be- 
ing railroad property, and therefore under obligations to the public 
of continued opération, in the administration of such receivership 
it may rightfully contract debts necessary for the opération of the 
road, either for labor, supplies, or rentals, and make such expenses 
a prior lien upon the property itself. (5) When the holder of a lien 
upon the realty alone of a railroad asks the court in chancery to 
take possession, not only of the real, but also personal property, and 
for the benefit of the real, that application is a consent on its part 
that the rental value of the personalty thus taken possession of and 
operated for the benefit of the railroad shall be paid in préférence 
to its own claim. (6) If the holder of a lien upon a railroad does not 
think the continued possession of the personalty a benefit to him, he 
should omit it from his bill, and ask the court to take possession 
of the railroad alone. (7) The court is not to be assumed to be an 
experienced railroad manager. It is a mistake to suppose that the 
duties of trustées in a mortgage in respect to the foreclosure pro- 
ceedings are formai merely, or limited to the employment of counsel 
and the handling of securities. "They assume ail the obligations of 
a party to the suit. They are charged with the care of the entire 
mortgage interest. * * * It is a part of their duty to make 
examination and to become fully informed in respect to the property, 
its liens, what is needed for its opération, and what can prudently 
and safely be dispensed with. Upon such information their appli- 
cation should be based." Though not concluded by their représen- 
tations, the court's information is in the first instance derived there- 
from, and it may and does generally act upon them. (8) Any action 
of the court, based on the représentations of trustées in a mortgage 
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in process of foreclosure, "must be held to be conclusive, so far as 
concerns the interest they repreeent, in respect to ail liabilities and 
obligations flowing from the possession of the receiver." 

Under the first appointment the receivers in this case, as in the 
Wabash Case, and in the case of New England R Co. v. Carne- 
gie Steel Ce, 21 C. C. A. 219, 75 Fed. 54, "stood practically for the 
corporation itself"; but when on November 26, 1894, the security 
and trust company asked for the appointment of receivers upon its 
bill, and "submitted to the order" of that date, it assumed retro- 
actively, I am inclined to thinlc, the position of original complainant; 
certainly, by subséquent conduct, and by force of the principles 
enumerated in the flfth, seventh, and eighth propositions, supra, 
it became responsible for what was done in the receivership from the 
beginning; and the orders of court, under which the large sums 
reported by the master were paid out by the receivers, for taxes and 
operating expenses, for repairs of equipment, for betterments, and 
for interest upon the several mortgages on the eastern division and 
on the Evansville and Huntingburgh lines, raay properly be held to 
be conclusive so far as concerns the Consolidated mortgage interest. 
The payments on interest, taxes, and betterments were made largely 
after November 26, 1894, and the orders for the issue of receivers' 
certiflcates made necessary by such expenditures were ail made in 
1895, under the second appointment. By assenting to the issue of 
the certiflcates, the security and trust company, even if not other- 
wise bound, should be deemed to hâve ratifled what had been done. 
There is no considération of justice or equity which calls for a re- 
view of the orders of the court under which the liabilities were in- 
curred. The motive for the payment of interest on the underlying 
divisional mortgages, it is clear, was to make it impossible that the 
trustées therein or the bondholders should seek to obtain possession 
of their respective properties, and so acquire the advantages of con- 
trol and "be charged with the responsibility of opération." To 
permit a recharge upon the several portions of the road of the in- 
terest so paid, to repeat the expression of the suprême court in the 
case of Morgan's L. & T. E. & S. Co. v. Texas Cent. Ky. Oo., 137 U. 
S. 179, 196, 11 Sup. et. 61, 34 L. Ed. 625, «would be to permit the 
spéculative action of third parties to defeat contract obligations, 
and to concède power over the property of others which even gov- 
ernmental sovereignty cannot exercise without limitation." This 
is applicable to the whole theory of making an apportionment be- 
tween subdivisions of the Consolidated road of the pieferentiai debts 
antedating the appointment of receivers, and of an accounting for 
income and expenditures after the appointment, for the purpose of 
creating a charge upon any division in favor of another to the dis- 
placement of mortgages of prier date. 

The purpose of the suprême court not to départ in any wise "from 
the force of the intimations contained in the récent utterances" in 
the Kneeland and Thomas Cases was declared in Virginia & A. Coal 
Co. V. Central R. & B. Co., 170 U. S. 355, 370, 18 Sup. Ct. 657, 42 L. 
Ed. 1068; and in respect to the Kneeland Case it was there remarked 
that "particular attention was called, among other things, to tlie 
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fact that the receivershjp at the suit of the judgment créditer was 
not for the beneiit of ttie mortgage bondholders, so that it eould not 
be asserted that the expenditures of such receivership were payable 
in any event out of the income or corpus of the property." Of like 
signiflcance in respect to responsibility for what is doue by receivers 
is the expression in Morgan's L. & T. E. & S. Oo. v. Texas Cent. Ry. 
Oo., supra, that "by the payment of interest, the interposition of the 
bondholders was averted, they could not take possession of the prop- 
erty, and should not be charged with the responsibility of its opéra- 
tion." 

With the benefit of his expérience in the Wabash Case, illustrated 
by his opinions in 23 Fed. 863, 30 Fed. 332, 34 Fed. 259, and 38 Fed. 
63, no one could hâve been better prepared than Justice Brewer to dé- 
clare the scope and limitations of the new doctrine of preferred claims, 
and to define the resulting duties and responsibilities of parties who 
should invoke or instigate the appointment of receivers of railroad 
properties. In the last of the Wabash Cases decided at circuit (38 
Fed. 63), reversing a ruling made in the case reported in 34 Fed. 359, 
he held that until the preferential debts had been paid the income over 
expenses derived from a braneh line should not be used to pay in- 
terest due upon mortgage bonds eecured by a mortgage on that line. 
This ruling was the resuit of the construction placed upon previous 
orders of the court, but it necessarily involved the principles now un- 
der considération. The opinion concludes with the remark, "I am 
àlso inelined to think that possibly one or two other reasons given 
by the respondents are sufBcient to compel the ruling we now make, 
but I do not care to enter into any discussion of them." The com- 
pelling reasons which this court found for a like ruling against the 
trustées in the mortgage upon the Peru Braneh of the Wabash Sys- 
tem were deduced from the opinion in the Kneeland Case, then but 
recently published, and parts of the opinion of this court then de- 
livered are sufiSciently pertinent to the présent discussion to justify 
quotation: 

"If the application for the appointment of receivers had been by a mort- 
gagee of the Wabash Company, instead of the company itself, the applîcant 
might hâve so framed his bill as to escape responsibility, on the theory of 
consent, for any action of the court or its receivers in respect to the leased 
roads. In this respect the opinion in Kneeland v. Trust Co. is qulte as ex- 
pliclt as in the récognition of the doctrine, In which the cases followlng 
Posdidi V. Schall agrée, that the mortgagee or lienholder who procures a re- 
ceivership thereby consents to the subjeetion of his interest In the property, 
of which possession is taken at his instance, to the discharge of ail liabilitles 
and expenses incurred by the recelver under the proper orders of the court. 
When, therefore, as in this case, receivers are appointed upon the pétition 
of an insolvent debtor, and there is behind the court no responsible party who 
has an Interest in the pi'operty which may be applied to the payment of 
court debts and expenses, the situation is essentialiy différent, and the ad- 
ministration of the trust and the adjustment of llablllties for past and cur- 
rent expenses, it would seem, must be upon principles somewhat différent 
from what should otherwise govern. It Is certfllnly not tnie in this case, 
as counsel for the intervener hâve strenuously Insisted, 'that the court took 
possession of the leased road for the beneflt of the Wabash Company and its 
mortgagees and creditors, and not for the beneflt of the lessor companles 
and thelr mortgagees.' On the contrary, under the contracts of lease, the 
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lessor companies and thelr mortgagees were themselves creditors of the 
Wabash Company, and tbe action of the court in appointing receivers, upon 
the motion of that company, was necessarily, in law and equity, as much 
for their benefit as for the benefit of any other mortgagee or creditor. And 
it follows that the rights of ail the parties must be determined and enforced 
with due référence to the respective contracta and mortgages under which 
they claim, or eut of which their rights hâve arisen. * * * [After référ- 
ence to the Miltenberger Case, 106 U. S. 286, 1 Sup. C?t. 140, 27 L. Ed. 117:] 
When, however, as in this case, the lease Is for a long term, the practical 
resuit Is an incorporation of the leased line Into the body and ownership 
of the principal line, and in no just sensé is the value of the use of one more 
than of the other an operating expense of the combination. * * * If, 
upon the filing of their cross bill, the court had granted the motion of the 
trustées of the gênerai mortgage for the appointment of receivers in their 
interest, or had sustained any of the like motions which they afterwards 
made, they would hâve become responsible, I suppose, for the conduct of the 
receivership from that tjme, as if the appointment had been made upon 
their own motion in the first instance, and so, perhaps, the interest repre- 
sented by them might hâve been subordinated to the intervener's claim there- 
after aceruing; but, the court having denied ail their efforts to obtain charge 
of the receivership, It cannot be said that any order of the court rests upon 
their implied consent. * * • The Wabash Company, by making the con- 
tract of June 1, 1881 (by which the Peru road was acquired), certainly neither 
conferred nor acquired any rights which, in respect to the mortgaged prop- 
erties, were not subject to the mortgages theretofore made; and the court, 
by appointing receivers at the instance of that company, did not as I con- 
ceive, acquire power to change the order of priority in that respect." 

There are many later cases in the circuit courts and in the circuit 
courts of appeals which hâve been cited as bearing upon the subject. 
Spécial référence hasi been made already to some of them. They are: 
Euhlender v. Kailroad Co., 62 U. S. App. 1, 33 C. G. A. 299, 91 Fed. 
5; Nevs^ England R. Co. v. Carnegie Steel Co., supra; Kailroad Oo. v. 
Harrison, 32 C. C. A. 130, 88 Fed. 913, 924; Bound v. Railway Co. 
(C. C.) 47 Fed. 30; Farmers' Loan & Trust Co. v. Kansas City, W. 
& N. W. R. Co. (C. C.) 53 Fed. 182, 192; Phinizy v. Railroad Co. (C. 
C.) 62 Fed. 771; Lloyd v. Railroad Co. (C. C.) 65 Fed. 351; Hook v. 
Bosworth, 12 C. C. A. 208, 64 Fed. 443; Farmers' Loan & Trust Co. 
V. lowa Water Co. (C. C.) 78 Fed. 881. Référence has also been made 
to Morgan's L. & T. R. & S. Co. v. Texas Cent. Ry. Co., supra; Wood 
V. Deposit Co., 128 U. S. 416, 424, 9 Sup. Ct. 131, 32 L. Ed. 472; 
Railroad Co. v. Humphreys, 145 U. S. 105, 114, 12 Sup. Ct. 787, 36 
L. Ed. 632. 

The principles stated, if sound and applicable, either eliminate or 
afford a clear solution of the questions raised by the exceptions to the 
master's report in this case. 

The effect of the consolidation, it is admitted and seems to be well 
established on authority, was practically, if not legally, to extinguish 
the original railroad companies, and to bind the Consolidated com- 
pany for the payment of ail liabilities of the constituent companies, 
including the mortgage debts, as if they had been originally of its own 
création. Railway Co. v. Boney, 117 Ind. 501, 20 N. E. 432, 3 L. R. 
A. 435; Railway Co. v. Prewitt, 134 Ind. 557, 33 N. E. 367; Railway 
Co. V. Hall, 135 Ind. 91, 34 N. E. 704, 23 L. R. A. 231; American 
Loan & Trust Co. v. Minnesota & N. W. R. Co., 157 111. 644, 42 K 
E. 153; Railway Co. v. Ashling, 160 111. 373, 43 N. E. 373. See, also, 
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C'earwater v. Meredith, 1 Wall. 25, 17 L. Ed. 604; Shields v. Ohio, 
95 U. S. 319, 24 L. Ed. 357; Pullman Palace-Car Co. v. Missouri Pac. 
Ry. Co., 115 U. S. 587, 6 Sup. Ct. 194, 29 L. Ed. 499. The constituent 
roads were merged into one, and, as if so constructed in the beginning, 
became a unit, under one management and one ownership. After the 
consolidation, whatever was expended by the Consolidated company, 
whether in the payment of local taxes, or in the making of local im- 
provements or betterments, was for its own interest in an en tire 
single property; and, if it paid interest upon bonds secured by divi- 
sional mortgages, it simply discharged its own obligations, and cor- 
respondingly enhanced the value of the security given to the hoiders 
of its bonds. It could neither incur, nor put it in the power of an- 
other to create, any liability which should hâve préférence over an 
existing mortgage lien, except to the extent allowable by a court of 
equity when it should become necessary to put the road in the hands 
of a receiver, and of that possibility any subséquent grantee or mort- 
gagee was bound to take notice. Ourrent debts, for whatever con- 
sidération, do not become a lien in the ârst instance, of course; but, 
if for labor or supplies necessary to the continuons opération of the 
road, they may become a lien prior, if necessary, to any and ail mort- 
gages or other rights resting in contract, and so must every one un- 
derstand who deals with a railroad company. Under no circumstances 
can there be an innocent purchaser entitled to protection against the 
power of the court to compel the payment of preferred claims. By vir- 
tue of that power of the courts such claims, though of undetermined 
îdentity and amount, are secured in efifect as if by a recorded mort- 
gage, of which the world must take notice. This, obviously, is true 
of ail mortgages, prior and junior alike. The purchasers of bonds 
ièecured thereby must ail be deemed to hâve accepted them with notice 
of what might lawfully be done with the property. For instance, 
the divisional mortgagees hère concerned were bound to know that 
the consolidation which was afterwards eflfected was a possibility, 
and that, in case of the insolvency of the consolidated company, re- 
ceivers might be appointed, and questions of the apportionraent of 
income and liabilities be raised, as they hâve been. The power of 
the court to displace a ârst mortgage is no more open to question 
than its power over a second mortgage. The point now to be deter- 
mined is upon what particular mortgage interest or interests shall 
the amount to be paid be primarily charged. When successive mort- 
gages are upon the same property, as in most reported cases probably 
they hâve been, the question is not important, since by the prevail- 
ing practice the burden falls upon the holder of the junior security 
if the amount realized from the sale of the property proves insufiS- 
cient for the payment in full of ail liens in addition to the preferred 
debt. Such was the Miltenberger Case, 106 U. S. 286, 1 Sup. Ct. 140, 
27 L. Ed. 117. In the présent case the question is important, because 
the consolidated mortgage covers the western as well as the eastern 
division of the road, and the western division has a value largely 
in excess of the mortgages thereon which antedate the consolidated 
mortgage. It may be, too, that the equity of rédemption from the 
underlying mortgages on some portions of the eastern division is 
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also valuablo. If tlie Consolidated company had unmortgaged prop- 
erty, that, of course, should be exhausted before resort to tlie power 
of courts of chanceiy to displace mortgages. The liabilities existing 
at the time ot the appointmeat of receivers were liabilities of tbe cor- 
poration, and those arising ont of the receivership are justly charge- 
able to it. The equity of rédemption which it had in the entire prop- 
erty on July 1, 1889, it conveyed to the trustées in the Consolidated 
mortgage, and the inquiry is whether the interest covered by that 
mortgage ought to be made the primary fund for the payment of 
the preterred debt, there not being income sufïicient for the purpose. 
I think it should, both on équitable principles and by force of the 
order under which the trustée obtained an appointment of receivers. 
Différent portions of mortgaged land couYeyed by deeds of war- 
ranty to dilîerent grantees are charged with the mortgage debt in 
the inverse order of the several conveyances, and there seems to me 
to be even stronger reason for holding that before disturbing under- 
lying mortgages the interest covered by the last mortgage upon a 
railroad property must be subjected to the payment of preferential 
claims. This is practically so, as already suggested, when the mort- 
gages ail embrace the same property, and there is eqnal or greater 
reason that it should be so when the last mortgage covers property 
not touched by the earlier liens. Otherwise it will be possible for 
railroad companies, which hâve unincumbered property or interests, 
when they find themselves approaching insolvency, to mortgage what- 
ever of value they may hâve left, with the intention that the burden 
of preferred claims shall be imposed upon prior mortgages. Such a 
course, it may be said, would be fraudulent on the part of the mort- 
gagor, but, with the bonds secured by the new mortgage on the mar- 
ket and in the hands of innocent purchasers, on what ground could 
the transaction be assailed by the trustées in the earlier mortgages? 
It would not be impossible to make an apportionment between suc- 
cessive mortgages upon the same property by charging to each a 
percentage of the preferred debt equal to its share of the proceeds 
of the sale of the property, but that manifestly would be unjust to the 
owners of the prior security,— so palpably so that it does not appear 
ever to hâve been even proposed ; but I do not perceive that it is less 
unjust to impose a part of the burden upon the prior mortgage to the 
advantage of the junior when the latter happens to include prop- 
erty not covered by the ûrst It is a simple and just rule, of easy and 
uniform application, that the burden of a railroad receivership shall 
fall first upon the corporation, and then, in the inverse order, upon 
its successive grantees or mortgagees. It is fair that the one who 
takes a mortgage upon the last tangible interest in a railroad com- 
pany's property, knowing that there are or may arise unsecnred debts 
which may be adjudged prior to mortgage liens, should take it sub- 
ject primarily to that possible burden, because he thereby knowingly 
appropriâtes what otherwise would be the means, and the only means, 
of protection of the prior mortgagees against that burden. Between 
mortgages of the same date and rank it would be possible to effect 
a fair adjustment, but successive mortgages cannot, on equal terms 
and conditions, hâve come under the risk of being displaced; and 
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there cannot, therefore, be a just basis for an apportîonment of the 
burden between them, when there turns out to be a preferred debt for 
which provisions must be made. 

The Midland Case, instead of deciding the contrary, lends im- 
plied support to the proposition, The contest there, in so far as 
now relevant, was over receivers' certiflcates issued for the cost 
of improving that portion of the road between Paris and Decatur, 
the order authorizing the expenditure expressly providing that the 
certiflcates should be a first lien upon that portion of the road; 
but the trustées of the mortgage on that division, coming into the 
case at a later date, contended "that ail the receivers' debt should 
be borne primarily by the Peoria, Atlanta & Decatur Company, in 
exonération of the Paris & Decatur mortgage, on the ground that, 
by the terms of the conveyance of the Paris & Decatur Company to 
the purchasing company, the latter assumed 'ail the bonded and 
floating indebtedness' of the selling company." The commissioner, 
whose opinion was conflrmed by the circuit court, and flnally ap- 
proved by the suprême court, thought it "équitable that each prop- 
erty should contribute its just proportion towards defraying the 
necessary expenses" (a proposition as indisputable as any conceiv- 
able truism), and "that, as the Peoria, Atlanta & Decatur mort- 
gage was executed more than two years before the purchase of the 
Paris & Decatur road, and as the obligation of operating the latter 
road, assumed by the purchasing company, Was an ordinary liability 
and an unsecured obligation, the equities of the Peoria, Atlanta & 
Decatur bondholders require that the expenses of operating the 
purchased road, whether before or after the appointment of a re- 
ceiver, should not take precedence, out of the corpus of the property 
of the purchasing company, over its bonds, issued and negotiated 
before the transfer, to the exonération of the bonds of the purchased 
road." Of this proposition there could be no question, and it fol- 
lowed logically, as stated, "that it is more équitable that the ex- 
penses of the receivership, incurred under the direction of the court 
for the beneflt of one road as well as the other, should be borne 
proportionally by each." But the plain implication accords with 
the déduction of reason that if the mortgage upon the Peoria, At- 
lanta & Decatur road had been executed, and its bonds issued and 
negotiated, after the transfer and after the contract of assumption, 
the equity of the case would hâve been reversed. The Ames Case, 
as reported, is not essentially différent. It is said in one of the 
brief s before me that the Union Pacific Railway Company, the prin- 
cipal party in that case, had a large amount of personal property 
which was not incumbered, and in proof that the fact was urged 
upon the considération of the court an extract is quoted from the 
brief of counsel who represented the Gunnison mortgage in that 
litigation; but, presumably for good reason, the point was not no- 
ticed by the court, and the force of the case must be determined 
upon the opinion as it stands. In the earlier case, under the same 
title (60 Fed. 966), it was stated "that the railroad of the Pacific 
Company proper, comprising about 1,800 miles, with the lands and 
property appurtenant to it, is incumbered by liens on varions parts 
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of it aggregating more tlian $117,000,000." Attention bas also been 
called to the fact that in the Wabash Case, as shown in 30 Fed. 332, 
339, there was a large amount of unmortgaged property, including 
485 miles of road; but it appears, too, that the unmortgaged por- 
tion was sold, with the other parts of the road, subject to the en- 
tire preferential debt, which remained unpaid to the amount of |2,- 
425,000. "AU this, by the terms of the decree," says the opinion, 
"the purchasing committee must pay before they get undisturbed 
possession of the property bought," and there seems never to hâve 
been a thought on the part of court or parties in the Wabash Case 
of charging any portion of the preferred indebtedness upon the cor- 
pus of leased Unes under separate mortgages, even though operated 
by the receivers at a loss, so long as it should be possible to pro- 
vide for its payment ont of the property of the Wabash Company. 

It results from thèse views that, no matter vi-hat the receipts and 
expenditures, the trustée in the Consolidated mortgage is entitled 
to no accounting between divisions of the road during the time of 
the receivers for whose appointment and opérations it became re- 
sponsible, and it is equally without right to an apportionment be- 
tween the several mortgage interests of the receivers' debt which 
remained unpaid at the end of that time. 

This conclusion is justifiable on another and independent ground. 
The property was a unit, incapable practically or rightfuUy of dis- 
memberment. The entire income, no matter whence derived, was 
primarily applicable to the payment of the expenses of the receiver- 
ship and of prior preferential debts, and out of its application in 
that way there could arise no obligation of one part of the road in 
favor of another to the displacement of a mortgage lien. There 
should be no apportionment of the unpaid receivers' debt, not much 
exceeding $300,000, because it appears that on the equipment pur- 
chased by the consoUdated company, which passed under the Con- 
solidated mortgage, the receivers hâve paid nearly an equal amount 
($287,033); and when the amounts are considered which hâve been 
paid upon equipment purchased during the receivership, on the 
purchase of the New Albany Belt & Terminal Railroad and the 
Louisville & St. Louis Railway, and the interest paid during the 
whole receivership upon the mortgages upon the western division 
of the road, ail of which outlays hâve been, or in the end presum- 
ably will be, to the direct advantage of the consoUdated mortgage, 
it will be évident that the holders of the latter security, though 
chargea with the outstanding certiflcates and the remaining cur- 
rent indebtedness down to May 1, 1896, will be without substantial 
ground for complaint. 

Still another view might be taken, namely, that, notwithstanding 
the bills brought to foreclose the underlying mortgages and the ap- 
pointment of the receiver under each, yet since, in view of the con- 
solidation, a dismemberment of the System would hâve been im- 
practicable, and the continued opération of the road as a unit was 
unavoidable, the income of the entire property to the time of sale 
should be devoted to the payment of the outstanding certiflcates and 
current debt, and the unpaid remainder, if any, properly appor- 
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tioned, and that otherwise than for that purpose there should be 
no accounting. between divisions. That was the course pursued in 
the Wabash Case. It is perhaps the logical resuit of the doctrine 
that income is the primary fund for the payment of current ex- 
penses and of ail forms of preferred liabilities. The order hère, 
however, will be that the liabilities prior to May 1, 1896, be charged 
primarily upon the Consolidated mortgage interest, and, for the sev- 
eral periods since the extension of the receivership under the bills 
brought to foreclose the underlying mortgages, respectively, there 
shall be an accounting on the basis reported by the master, except 
that there shall be no charge for interest on the value of terminal 
properties; and the rental for equipment, in view of the fact that 
repairs hâve been made by the receiver as a part of current expen- 
ses, «hall not exceed seven per cent, of the cost price, but in no event 
shall there be a displacement of a mortgage upon any division ex- 
cept for the cost of permanent bettertnents, unless it be shown that 
the opération of that division, including the payment of the taxes 
thereon, resulted in an absolute loss to the receivership, in which 
event a charge against the proceeds of the sale of the division or 
branch for the amount of that loss shall be allowed. 

It is contended that, of the equipment purchased by the Consoli- 
dated company, a proportionate part should be deemed to hâve come 
under the several divisional mortgages, and especially enough there- 
ofto replace equipment of the original companies vs^hich passed into 
the possession of the Consolidated company, and bas been since worn 
out, destroyed, or lost; bat the court abides by its ruling on this 
question made upon a former report of the master. The after ac- 
quired property clause in each of the mortgages can rightly be con- 
strued, I think, to extend only to property subsequently acquired 
by the mortgagor. The Consolidated company is a new and différent 
organization. The case of Hinchman v. Eaiiway Co. (Wash.) 44 Pac. 
867, is quite in point, and in principle the question seems to be 
covered by the décision in Pullman^s Palace-Oar Co. v. Missouri Pac. 
Ry, Co., Ù5 U. S. 587, 6: Sup. Ct. 194, 29 L. Ed. 499. 

The remaining question is whether the second mortgage on the 
eastern di'^ision of the System remains a security for the entire 
original issue of 3,000 bonds, or only for the 670 which were not 
exchanged. It was alleged in the cross billof the New York Se- 
curity & Trust Company that the intention of the provision in the 
ninth article of consolidation was *'thât any holder of a bond of a 
constituent company, who surrendered the same in exchange for a 
bond of the consoIidated: company, should hâve the bond so surren- 
dered by him kept alive as additional security for the consoIidated 
bond which he had accepted"; but at the hearing and in the briefs 
the contention of that company has been that it holds the surren- 
dered bonds as additional security or collatéral to the entire issue 
of, consoIidated bonds. Most of the décisions cited touching the 
question hâve been made in cases where there was an express agree- 
ment or provision that the original bonds, surrendered in exchange 
for new, should be kept alive, either for the beneflt of those who 
surrendered them, or perhaps, more commonly, as collatéral to the 
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entire issue of new bonds. Ames v. Railroad Co., 1 Fed. Cas. 760; 
Barry v. Eailway Co. (C. C.) 34 Fed. 829, 883; Central Trust Co. v. 
Marietta G. N. K. Co. (C. C.) 73 Fed. 589; Mowry v. Trust Co., 22 
C. C. A. 52, 76 Fed. 38; Union Trust Co. v. Illinois M. Ry. Co., 117 
U. S. 434, 472, 6 Sup. Ct. 809, 29 L. Ed. 963; Gibbes v. Eailroad Co., 
13 S. C. 228; Fidelity Insurance, Trust & Safe-Deposit Co. v. Shen- 
andoab Val. E. Co. (Va.) 9 S. E. 759. The question is one of con- 
tract or intention, and little aid is to be derived from the cited 
cases, since in every instance they bave turned upon the construc- 
tion or force to be given to a writing or contract quite différent 
from the articles of consolidation by which the présent dispute must 
be determined. In Mowry v. Farmers' Loan & Trust Co., supra, de- 
cided by the United States circuit court of appeals for the Seventh 
circuit, it was said that, "where a novation is thus sought to be 
established, it must be shown that the substitution of the new 
obligation was with design and inteut to extinguish the old obliga- 
tion, and as such an act would, upon its face, appear to be against 
the interest of the holder of the bond, such intent will not be pre- 
sumed, but must be clearly established"; but the more relevant and 
dominant proposition was added that "where the new bonds are 
secured by a new mortgage, and the old bonds are surrendered to 
the debtor, generally a prima facie case would be established of 
novation when no purpose of the parties appeared to retain the elder 
security." The citation in support of this was Jones, Corp. Bonds, 
§§ 319, 320; but that author, on the authority of Fidelity Insurance, 
Trust & Safe-Deposit Co. v. Shenandoah Val. E. Co., supra, makes, 
in section 320, the broader statement, that if "a bondholder gives 
up his bonds, and accepts other securities in their place, there is, 
in the absence of any agreement governing the transaction, a nova- 
tion of the debt, a payment of the former obligations, and a substi- 
tution of the latter." The bonds hère in question were surrendered 
for exchange to the New York Security & Trust Company, one of 
the trustées in the consolidated mortgage, designated presumably 
by the board of directors of the consolidated company, in accord- 
ance with the fourth article of consolidation, as the custodian to 
receive and hold the new bonds "in trust for the purpose of ex- 
change, according to the terms of the articles of consolidation." 
For the purpose of that exchange, the trust company was the rep- 
résentative of the consolidated company, and, though named also 
as one of the trustées in the consolidated mortgage, was performing 
no function or duty of trustée in that instrument; and since, by 
force of the consolidation, the consolidated company became re- 
sponsible for ail liabilities, including the bonded debt, of the sev- 
eral constituent companies, when any holder of divisional bonds 
surrendered them to the trust company for exchan-ge, the surrender, 
in légal contemplation, was to the debtor, and by the rule stated 
in the Mowry Case the effect was to extinguish the old bonds unless 
there was at the time a contrary purpose. 

There was, of course, no purpose on the part of the consolidated 
company to exercise the power, declared by Chief Justice Waite in 
Claflin V. Eailroad Co. (C. C.) 8 Fed. 122, "to put eut and keep out the 
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entire issue [of seconds] up to the time the bonds became due." On 
the eontrary, the intention was to substitute the new bonds and 
mortgage for the old in accordance with the plan of consolidation. 
No proof of an intention inconsistent with the articles could prevail, 
and the proof reported bj the master need not be regarded as going 
further. The secretary of the trust company, it was testilied, in- 
structed his subordinates that the bonds surrendered were to be 
held by that company "as against the second mortgage"; but that 
instruction, the report says, followed an examination of the articles 
of consolidation made at the time the bonds were received for ex- 
change, and can signify no more than a conclusion of the secretary 
that the bonds should be so held. There is no évidence that any 
holder, when surrendering his bonds for exchange, expressed a de- 
sire or intention that they should be kept alive for his own ad- 
vantage, or for the beneflt of the company, or as an additional 
security for ail or any part of the Consolidated bonds. Except, 
therefore, as inferable from the articles of consolidation, there was 
no réservation. As the agent of the Consolidated company to effect 
the proposed exchange of bonds, the limits of authority of the trust 
company were defined in the articles of consolidation, and could 
not be exceeded. An absolute exchange, whereby, subject to the 
power of the directors to act in the interest of the company, the 
surrendered bonds should be extinguished, it is clear was not be- 
yond the authority conferred, but any attempt to restrict the effect 
of the exchange could not lawfully go beyond the provisions of the 
fourth and ninth articles, — of the fourth, that in case of bonds or 
stock of any of the constituent companies remaining unexchanged 
"the directors of the Consolidated company shall be empowered to 
make such arrangement in regard thereto, not inconsistent with 
thèse articles, as in their opinion the interest of said Consolidated 
company may require"; and of the ninth, that "the board of di- 
rectors of said Consolidated company may adopt such plan, not in- 
consistent with thèse articles, as shall protect the rights of the 
holders of new bonds issued in such exchange, as against the holder 
of any bond of any of such constituent companies who shall not 
exchange the same as herein provided." Thèse provisions point in 
différent directions; the flrst to the interest of the Consolidated com- 
pany, and the second to the protection of the rights of the holders 
of new bonds issued in exchange for old ones, as against the holder 
of any unexchanged bonds of whatever issue of any of the constitu- 
ent companies. Upon the latter provision is based the contention 
that the surrendered bonds were not extinguished, but are held as 
collatéral security for ail of the consols issued, and, while it is ad- 
mitted that the board of directors of the consolidated company 
never adopted any plan or made any déclaration on the subject, it 
is insisted that the case falls within the rule that equity will treat 
as done what ought to hâve been done, and so give effect to what 
was intended. For manifest reasons the doctrine is not applicable. 
It was not deânitely prescribed what should be done, and therefore 
cannot be judicially declared what ought to hâve been done. The 
board of directors had a manifest élection between the two provi- 
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sions. They could hâve made arrangements according to the first 
in the interest of their company, or according to the second for the 
protection of the rights of holders of consols issued in exchauge 
for seconds against the holders of unexchanged bonds, not seconds 
alone, but of any or ail of the constituent companies. It is not for the 
court to say what arrangement would hâve been best for the Con- 
solidated company, or that the interest of that company and the 
contemplated protection of the rights of bondholders could both 
hâve been best conserved by the same method. Even if we had to 
do with the ninth article alone, it is not évident but that différent 
plans might hâve been adopted for effecting the contemplated pro- 
tection of the rights of holders of the consols as against the holders 
of unexchanged bonds of the constituent companies, and the im- 
possibility, on that supposition, of a remedy in a court of equity 
for the failure of the board of directors to act is not less évident 
than upon the articles as they are. It is not clear, too, but that the 
arrangement or plan contemplated, in order to be availing, should 
hâve been adopted by the board of directors before the exchanges 
were made; but if it be accepted, as perhaps it may, that the pro- 
visions in the articles should be presumed to hâve been known to 
those who surrendered bonds for exchange, and that the exchanges 
effected were ail made upon the condition that the board of directors 
might exercise thereafter the authority conferred or reserved by 
those provisions, yet the fact being that the power was capable of 
being exercised in two or more ways, was therefore discretionary, 
and was not exercised at ail, the posture of the case is the same as 
if the articles had provided simply for the exchange of the old bonds 
secured by the respective underlying mortgages for new bonds se- 
cured by the mortgage upon the entire property. 

It is to be observed, further, that of the consols issued, amounting 
to $3,947,000, only to the amount of |1,747,500 were they issued in 
exchange for bonds of the earlier issue, leaving consols outstand- 
ing to the amount of |2,199,500, the holders of which, if identified, 
could not rightfully be included in the plan of protection contem- 
plated by the ninth article. 

It would be of little use, though perhaps not diffîcult, to suggest 
plausible reasons for the failure of the board of directors to exercise 
the power which it possessed in the interest either of the company 
or of its bondholders. It is enough that nothing was done; and it 
is clear, upon the master's report, that neither the directors of the 
Consolidated company, nor the holders who exchanged their bonds, 
had any intention or understanding, at or near the time of exchange, 
that the surrendered bonds were to be kept alive for any purpose. 
There was at that time no strong motive for that course. The sec- 
onds were already dishonored. They were subject to a prior mort- 
gage of 12,000,000 on the main line and of $900,000 on the Evansville 
Branch of the eastem division, and were regarded as worth but sev- 
enty-flve cents on the dollar; while the proposed consols were rated 
at par, and, except for the seconds, were to be exchanged dollar 
for dollar for ail prior bonds, most of which were secured by first 
mortgages upon property of ample value. It must hâve been per- 
102 F.— 26 
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ceived from the flrst that in proportion as the number of tmexchanged 
seconds was reduced the probable ability of the holders thereof to 
take care of the prior liens would be lessened; and, on the otber hand, 
it must soon bave corne to be understood that in proportion as the 
number increased of consols put ont, by exchange or otherwise, the 
greater would be the ability and disposition of the holders thereof, 
for the protection of their own interests, and necessarily to the dis- 
advantage of the holders of unexchanged seconds, to acquire, as but 
recently they hâve done, the control of the flrst mortgage bonds. It 
is at least certain that in respect to seconds the proposed exchange 
was deemed by ail concemed to be of an inferior for a better security, 
and when by the exchanges effected the new bonds M'ere issued, on 
the basis of seventy-five for one hundred retired, there naturally 
seemed to be no necessity for action by the board of directors, either 
in the interest of the Consolidated company or of the holders of Con- 
solidated bonds. When surrendered for exchange the bonds were 
stamped "Canceled," and that, it is fair to infer, was done with the 
knowledge and acquiescence of the owners. To quote from the opin- 
ion in the Midland Gase, 117 U. S. 474, 6 Sup. Ct. 830, 29 L. Ed. 977: 
"There was no contingency and no réservation on the part of those 
surrendering. The surrender was for cancellation and was cancella- 
tion." It is said that in that case it was contemplated in the plan 
of reorganization that some of the old bonds would not be surren- 
dered, and for that reason express provision was made that a cor- 
responding number of the proposed new bonds should be canceled. 
But in what respect is the présent case différent? The provisions 
quoted from the fourth and ninth articles show that it was contem- 
plated that some of the old bonds might not be exchanged, and it 
necessarily resulted that pro tanto the new bonds deposited with the 
trust company for exchange should remain unissued; and, if in both 
cases the surrendered bonds were extinguished, then in both alike 
there was, nominally at least, a corresponding enhancement of the 
security of the unsurrendered bonds, though not really and to the 
same extent in this case, because of the large prior liens to which 
the second mortgage was subject. 

Beeides the facts already stated, there is in the record ample proof, 
not only that the exchanged seconds were surrendered without con- 
dition or réservation, but that to treat them as alive would be in- 
équitable. The bonds were a negotiable security, transférable by 
delivery from hand to hand, and, in dealings upon the exchanges or 
elsewhere, it is to be presumed bave changed hands, or, if not, hâve 
been held by the owners, on the faith of public représentations made 
bj those entitled to speak on the subject. On January 11, 1890, the 
secretary of the New York Security & Trust Company wrote to Mr. 
Boyd, making inquiry on the subject: "We hâve already retired 
$2,330,000 of second mortgage bonds of the Louisville, Evansville & 
Ht Louis Railroad Company, and can offer you seventy-five cents, 
or |750, in new Consolidated flve per cent, bonds, should you désire 
to exchange them now. Thèse terms are much better than we hâve 
oiïered before, and I trust they may meet your approval." (This indi- 
cates that prior exchanges were not made according to the articles 
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of consolidation.) In the gênerai mortgage, executed on March 1, 
1893, the Consolidated company, wliose directors alone had had power 
to keep th.e surrendered bonds alive, and the New York Security & 
Trust Company, which represented whatever vitality there was in the 
surrendered bonds, joined in the déclaration that 670 of the bonds were 
outstanding. A like statement is contained in the bill of Barrett and 
Wilson, upon which the flrst appointment of reeeivers was made, and 
it is repeated in the answer of the Consolidated company, and in the an- 
swer of Huston to that bill, in subséquent pétitions of the reeeivers to 
the court for orders to pay interest, in the bill of the trust company 
brought on September 6, 1894, to foreclose the Consolidated mort- 
gage, in the cross bill of Huston on December 28, 1894, in pétitions 
and reports of the reeeivers in March and October, 1895, and by im- 
plication in the pétition of the trust company on December 23, 1895, 
in which it was alleged that the bonds secured by the flrst and sec- 
ond mortgages on the eastern division were outstanding "to the 
amount of over $2,670,000," — a statement which could not well hâve 
been made, as it was, under oath and without explanation, if the true 
amount had been understood to be $5,000,000. Not until the flling 
of the cross bill of the trust company, on November 11, 1896, does 
there appear to hâve been an assertion or suggestion that the surren- 
dered bonds had been kept alive for any purpose, and the purpose 
then alleged was broadly différent from that now asserted. It was 
asked at the hearing, what necessity or propriety was there for an 
utterance on the subject at an earlier time? Merely as a matter of 
pleading, clearly noue; but under the circumstances something was 
due to those who owned or might invest in the unexchanged bonds. 
If, in fact, there had been an intention at the time of exchange to 
keep the bonds alive, and a purpose when the proper time should 
come to insist upon the fact, it does not seem to me that the déclara- 
tion of the trust company to the contrary would hâve been made, or 
that the like déclarations by others would hâve been allowed to go 
unchallenged. Under the circumstances, there is certainly no sub- 
stantial equity in favor of the contention that the surrendered bonds 
were kept alive for any purpose. 

To the extent that the master's report is inconsistent with thèse 
views the exceptions will be sustained; otherwise, overruled. The 
form of decree which has been submitted may be modifled to conform 
to this opinion. 



FAHRNEY v. KELLY et al. 
(Circuit Court, W. D. Arkansas, Texarkana Division. May 21, 1900.) 

1. COBPOKATIONS— TnANSFBR OF StOCK^-EfFKCT OF StATUTORT RBGUIiATIONS. 

Act Ark. Apiil 12, 1869 (Sand. & H. Dig. § 1338), which requires a certlfi- 
cate of the transfer of stock by a stockholder in a corporation to be filed 
for record, and provides that "no transfer of stock shall be valid as against 
any creditor of said stockholder until such certificate shall hâve been de- 
posited," is plain and unambiguous, and a court has no authority to re- 
Btrict its opération by construction. Under such provision, the légal and 
équitable title to stock transferred remains in the transferror, as to his 
credltors, until the required certificate is filed; and the title of a crédit ir 
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who purchases such stock at a sale under exécution or attachment against 
the transferror, although he pays no cash therefor, but merely crédits thé 
amount of his bid on bis judgment, as he may lawfuUy do, cannot be im- 
peaehed, In the absence of fraud, by a prior transférée, who failed to file 
à certiflcate, on the ground that the purchaser had actual knowledge of 
the transfer. 

2. Attachment— Validiït—Fkaudulent Collusion. 

The attachment and sale by a creditor of stock In a corporation which 
had been transferred by his debtor, but whicb, owing to the failure of the 
transférée to hâve the transfer recorded as required by statute, remained 
the propetty of the transferror as to his creditors, such action having been 
taken in accordance with an understanding between the debtor and cred- 
itor and the corporation for tbe double purpose of coUecting the debt and 
of ge*ting the stock attached ont of the hands of the transférée, who was 
regarded as hostile to the existing management, cannot be held in law as 
a fraud upon the transférée where the proceedingswere regular, since ail 
that was done was perfectly légal in Itself, and there can be no such thing 
as fraudulent collusion to do a légal act. 

8. JuDiotAL Sale— CoNSTRtJCTivB Fraud — Inadbquact op Price. 

A transférée of $285,000 of the stock of a corporation worth at least 
$200,000 failed to record a certiflcate of the transfer, as required by the 
State statute, to render the transfer valid as against creditors of the 
transferror. Such a creditor, having a claim of $12,000, brought suit 
thereon, attached such stock, and obtained a judgment and an order for 
Its sale. Under such order, which required the stock to be sold in solido 
or in blocks to suit the purchaser, he caused the entire amount of stock 
to be sold in bulk, and became the purchaser for $1,000, which he credited 
on his jud^nent. It was an admitted purpose of both créditer and debtor 
to devest the transférée of his stock. Held, that the action of the créditer 
in causing the sale in bulk of property so largely exceeding in value the 
amount of the judgment, and in purchasing it for a price so inadéquate, 
operated as a constructive fraud upon the transférée, which vitiated the 
sale, and that the fact that the transférée had knowledge of the sale 
did not deprive him of the right to relief against it in equity. 

In Chancery. 

Eose, Hemmingway & Rose, for complainant. 
Scott & Jones and E. D. Owen, for défendants. 

EOGERS, District Judge. The facts in this case which are im- 
portant to its décision are thèse: In the year 1896 the complainant, 
William H. Fahrney, by varions transfers from the défendant W. J. 
Kelly, became the owner of |287,5(H) of the capital stock of the White 
Cliffs Portland Cernent & Chalk Company, one of the défendants in 
this suit. It appears that this stock had been transferred as a bonus 
by William J. Kelly to the complainant, William H. Fahrney, and 
other membera of the Fahrney family, and others, who had become 
purchasers of certain bonds of the défendant company, and the pro- 
ceeds of the bonds had gone into developing and improving the plant 
of the défendant company, situate in the Texarkana division of the 
Western district of Arkansas. This stock was transferred in writing 
by the said William J. Kelly to the aforesaid purchasers of the bonds, 
as above stated. On the 29th of April, 1898, the défendant D. B. 
Coulter, who was familiar with thèse transfers of stock at the time 
they were made and up to that date, instituted a suit by attachment 
against W. J. Kelly and John Kelly in the circuit court of Little River 
county, Arki, and caused an attachment to be issued and levied on 
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^aid stock as the property of W. J. Kelly. Afterwards he recovered 
a judgment against the said défendants William J. Kelly and John 
Kelly, and said stock was condemned to be sold to satiefy said jndg- 
ment, whieh was accordingly done, and the sale approved by the Little 
River circuit court. At that sale D. B. Goulter, the judgment créditer, 
became the purchaser of ail of said stock, which was, at his request, 
sold in a lump for the sum of |1,000. He paid no money, but his judg- 
ment was credited with that amount. As stated, he knew when the 
attachment was levied that W. J. Kelly had assigned this stock, and 
was not the real owner thereof. He also was notifled at the sale, and 
before the sale was made, that the complainant was the owner, — a 
fact which it is fair to say, from the proof in the case, he knew before- 
hand. It is not found that there were any irregularities in the levy- 
ing of the attachment on the stock. This bill is filed to vacate that 
sale, to quiet complainant's title to said stock, to cause the title of the 
said Coulter to be canceled, and to enjoin the corporation and its secre- 
tary from transferring said stock on the corporate booka to the said 
Coulter, and to register the same as the stock of the complainant, 
and for other proper relief. 

On the 12th of April, 1869, the législature of Arkansas passed an 
act entitled "An act to provide for the création and régulation of in- 
corporated companies," the twelfth section of which is in the follow- 
ing words : 

"The président and seeretary of every corporation, organized under the pro- 
visions of this act, shall annnally make a certJficate showing the condition of 
the affairs of such corporation, as nearly as the same can be ascertained, on 
the first day of January or of July, next preceding the time of making such 
certificate, in the folio wing particulars, viz.: The amount of capital actually 
paid in; the cash value of its real estate; the cash value of its Personal es- 
tate; the cash value of its crédits; the amount of its debts; the name and 
number of shares of eaeh stocliholder; which certificate shall be deposited on 
or before the iifteenth day of February or of August, with tlie county clerk 
of the county in which said corporation transacts its business, who ahall record 
the same at length in a book to be kept by him for that purpose; and whenever 
any stockholder shall transfer his stock in any such corporation, a certiflcate 
of such transfer shall forthwith be deposited with the county clerk, as afore- 
said, who shall note the time of said deposit, and record it at fuU length in a 
book to be kept by him for that purpose; and no transfer of stock shall be 
valid as against any créditer of such stockholder until such certiflcate shall 
hâve been so deposited." 

This. section of that act has been divided by the digester into two 
sections, namely, sections 1337, 1338, Sand. & H. Dig. Ark. At the 
time said attachment was levied that provision of the section of the 
etatute above quoted, which is as follows: "Whenever any stock- 
holder shall transfer his stock in any such corporation, a certiflcate of 
such transfer shall forthwith be deposited with the county clerk afore- 
said, who shall note the time of said deposit, and record it at full 
length in a book to be kept by him for that purpose; and no transfer 
of stock shall be valid as against any creditor of said stockholder until 
such certiflcate shall hâve been so deposited," — ^had not been com- 
plied with by the complainant. In other words, from the time of the 
transfer of this stock, in the year 1896, down to the institution of the 
attachment suits, in the year 1898, the certiflcate required by the 
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statute which is quoted Lad not been filed with. the county clerk of 
Little Biver county, Ark., where said corporation transacts its business 
and its properties are located. 

The question, therefore, arises whetlier, under the facts of this case, 
the défendant Ooulter acquired any title to said stock aa against the 
complainant in this suit. In view of the elaborate briefs and oral 
arguments and the exhaustive examinations of the décisions of the 
various state and fédéral courts throwing light upon this subject by 
the eminent counsel interested therein, if time permitted it would be 
an unprofltable work for the court to enter upon the discussion, either 
upon principle or upon authority, of the numerous cases which hâve 
been cited, or to review the able and exhaustive arguments, oral and 
written, which hâve been made upon the subject. The court in this 
case must content itself with stating its conclusions. 

It may be admitted that the very able and persuasive arguments of 
the eminent counsel for the plaintifl, if addressed to a législative body, 
would be well-nigh conclusive of the manif est impropriety of permit- 
ting the section of the statute quoted above to continue longer upon 
the statute books without amendment. A literal interprétation of 
that statute practically paralyzes the handling of the stocks of corpo- 
rations, organized under the statutes referred to, by the commercial 
world, and the statute itself is entirely out of harmony with the great 
mass of etatutory law of the différent states in this country, and is 
hostile to that free transfer of corporate stocks found essential to the 
commerce of the country at this day. But, while tbis is true, it is 
the province of the court, not to amend the statute, but to interpret 
and enforce it. 

An effort was made in two cases (Deutschman v. Byrne, 64 Ark. 
111, 40 S. W. 780, and Batesville Tel. Co. v. Myer Schmidt Grocer 
Co. [Ark.] 56 S. W. 784) to secure an interprétation of this statute by 
the suprême court of Arkansas. The flrst case passed off upon an 
irregularity in the levy of the attachment, and the second was dis- 
posed of, as was also the case of Masury v. Bank, 35 C. C. A. 476, 93 
Fed. 603, decided by the United States circuit court of appeals for the 
Eighth circuit, in both of which casés it was held that the word 
"transfer," found in the statute, did not embrace stock assigned as 
collatéral security; so that the précise question now presented in this 
case, of an absolute sale of stock, bas never been passed upon either 
by the suprême court of this state, or by any other appellate tribunal. 
Tlaere is little in either of thèse décisions from which the court can 
obtain any light as to what construction this statute should hâve, ex- 
cept that in Batesville Tel. Co. v. Myer Schmidt Grocer Co. there was 
a dissenting opinion by two of the judges, who held that the word 
"transfer" embraced not only stock absolutely sold, but also that 
which had been transferred as collatéral security. 

After the most careful considération which I am Capable of giv- 
ing this case, I ha vè reached the conclusion that thé language of this 
statute is so plain as to forbid the court to place any interprétation 
upon it which would hâve the eflect of interpolating into it any change 
whatever. It states in so many words that "no transfer of stock shall 
be valid as àgainst any creditor of such atockholder until such certifl- 



FAHENEY V. KELLY. 407 

cate shall hâve been so deposited." It limits the provisions of the 
statute to a créditer. By its tenus it makes it applicable to ail crédit- 
ors of such etockholder. To uphold the contention of the complain- 
ant, the court would be compelled to interpolate into tins statute 
language so as to make it read; ''And no transter of stock shall be 
valid as against any créditer of such stocidiolder until such certificate 
shall hâve been so deposited, unless such creditor had notice before or 
at the time the attachment was levied (or at some subséquent time 
that the court must arbitrarily adopt) that the judgment debtor had 
made a transfer of the stock attached." It is insisted that this is pre- 
cisely what the suprême court of Arkansas did in the case of Byers v. 
Engles, 16 Ark. 543. This is not strictly true, because the statutes 
are worded differently, although the court did impor-t, by construction, 
into the terms of that statute, language équivalent to that which is 
now contended for with référence to this. The statutes, however, 
are différent. It is, however, a difiicult thing, notwithstanding the 
différence in the terms of the statutes, to draw a well-deflned distinc- 
tion, upon any well-recognized principle, between the construction 
which should be placed upon the statute under considération and the 
one which was under considération in Byera v. Engles, supra; and it 
is equally as dilïicult a thing to draw any well-defined distinction, 
upon any well-recognized principle, between the statute now under 
considération and the statute under considération in Main v. Alex- 
ander, 9 Ark. 112, where a différent construction was placed upon a 
eimilar statute. It is not deemed essential to the décision of this 
case that the court should undertake it. It is enough to say that in 
the statute under considération the législature has said that "no trans- 
fer of stock shall be valid as against any creditor of such stockholder 
until such certiflcate shall bave been deposited." It is not within 
the province of the court to deflne what shall be the public policy 
of the state with référence to the transfer of corporate stocks. That 
is a matter which should be remitted to the législature of the state. 
In Erwin v. Turner, 6 Ark. 17, the court approvingly quote the lan- 
guage of Lord Coke to the effect that, "where the législature hâve 
made no exceptions, the judge can make none, and that infants and 
feme coverts would hâve been barred by the common act of limita- 
tions had they not been excepted therein." 

Tlie case at bar présents one of great hardship, — one which does 
not address itself to the moral sensé of the chancellor; but it is not 
for the chancellor to nullify a statute because he does not approve 
the principle it establishes. The statute of this state regulating the 
transfer of stock has been in force for more tlian 30 years, and if 
persons who deal in stocks fail to inquire into the methods of transfer 
as iîxed by the statutes of the state where the corporations are cre- 
ated, and elect to sleep upon thcir rights, it is their own fault, and 
they must suffer the conséquences which follow their own neglect. 
Bank v. Morris, 13 Ark. 291; Pryor v. Ryburn, 16 Ark. 694; Bennett 
T. Worthington, 24 Ark. 493; Railroad Co. v. Carlley, 39 Ark. 246; 
Sims V. Cumby, 53 Ark. 421, 14 S. W. 623. 

But it ia insisted that Coulter, purchasing under his own attachment, 
having paid nothing, but only crediting his judgment with the amo\mt 
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of Ms bid, is not an innocent purchaser, but acquired only such 
title as the judgment debtor had in the property purchased. The gên- 
erai principle may be conceded; but, in the absence of fraud, is the 
complainant in an attitude to raise that question as against Ooulter? 
If the court tas not misconstrued the statute, as against an attach- 
ing creditor complainant acquired nothing by his purehase of the 
stock from Kelly. As to an attaching creditor, Kelly held both the 
légal and équitable title to the stock claimed by complainant. There 
wasi nothing in the statute prohibiting Ooulter from purchasing at 
the sale, if it be conceded, therefore, that Ooulter is not an inno- 
cent purchaser, his title, such as it is, is not open to assault by 
plaintiiï on that ground, since as to Ooulter, he being a creditor of 
Kelly, complainant had no title, either légal or équitable. To hold 
otherwise is to practically nullify the statute. It is to say, in effect: 
"Ooulter's debt was honest, his levy by attachment légal and in con- 
formity to the statute, his judgment against Kelly, his order sus- 
taining the attachment, and the sale under it were regular and légal, 
but nevertheless he acquired nothing by his purehase as against com- 
plainant, who had no title, although Ooulter had a perfect right, un- 
der the law, to become a purchaser at the sale." The fact is, the 
principle contended for has no application to a case such as this, 
and that question must relate back to the question of the proper 
construction of the statute. It must be borne in mind that what 
is hère said proceeds upon the assumption that the proceedings in 
the attachment suit were free from fraud. But it is insisted that 
Kelly and his counsel and Ooulter and his counsel colluded together 
to hâve Ooulter, who knew that W. J. Kelly did not own the stock 
in controversy, attach it, not for the bona flde purpose alone of col- 
lecting Ooulter's debt, but for the further purpose of sweeping away 
Fahrney's stock, thereby depriving him of a voice in the control of 
the défendant company. An examination of the proof leads the 
court to the conclusion that, when Coulter first placed his note upon 
which the judgment in the attachment case was rendered in the hands 
of Scott & Jones, it was done with the purpose of taking such steps 
as would make the debt safe, and because he was apprehensive of the 
flnancial condition of the Kellys, to whom he had made concessions 
until he had no security whatever for the note. 

Mr. E. D. Owen, who was the attorney for the White Cliffs Port- 
land Cément & Ohalk Oompany, which was under the management 
of the Kellys, being questioned by Mr. Jones, attorney for Coulter, 
tegttifies: 

"When was the first time that the relation of attorney and client ever exist- 
ed between you and Col. Coulter? A. At the time that the question came up 
In regard to this attachment I was Consulting with Mr. Kelly as to the atti- 
tude of the White Cliffs Portland Cernent & Chalk Company and of themselves 
towards such an attachment. We went to your office to talk the matter over. 
You at that time advised that you thought the attachment would be légal. 
I hesitated. Afterwards I became convlnced that the attachment would 
stand, and then consented to join forces in this matter, In View of the fact 
that my clients would be benefited by the transaction. But up to that time 
I never represented Col. Coulter in anything. Q. In what manner did you 
consider that your clients would be benefited if Ooulter succeeded in his 
attachment? A. The Fahmeys had, for a good while, been taking steps lead- 
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ing towards the foreclosure of their mortgage. The antagonism of the Fahr- 
neys to the Kellys and the gênerai stock of this company was well known 
to me. They held at that time the first mortgage. The company had no 
money to pay the interest on that mortgage. There was danger of the stock 
being wiped eut by the Fahrneys, which was the effort on their part. It 
was better for the stockholders of the White Clilïs Portland Cément & Oialk 
Company, and better for the Kellys, and better for me as a stockholdcr, 
outside of this stock that bas been spoken of, that this stock shoiild be in the 
hands of a friend of the company, rather than in the hands of an enemy, 
who was trying to destroy it. It was therefore obviously to the interest of 
ail concerned, so far as those I represented were interested, that Col. Coultftr 
should hâve this stock in préférence to the Fahrneys. I knew ail about tlie 
varions transactions between the Kellys and the Fahrneys, and I knew ail 
about the claims of the Kellys in regard to the violation of their contracts. In 
View of ail those facts, I considered it to the advantage of the White Cliffe 
Portland Cernent & Chalk Company and ail the rest of us that Col. OoultcT 
should hâve this stock." 

D. B. Coulter, being interrogated by Mr. Jones, in Mb évidence tes 
tifies as follows: 

"Q. Now State, Col. Coulter, the reasons you had for levying upon the Fahr 
ney stock, and not upon the other stock, in which Kelly had an interest, and 
which had been assigned to Edenborn. A. To hâve levied upon the Kelly 
stock would hâve embarrassed that stock. Fahmey had a mortgage upon this 
property, and if he foreclosed that it would hâve made the balance of it wortli- 
less, and squeezed me out. * * * Q. Now, levying upon the Fahrney 
stock, and leaving the other stock unincumbered, what effect, in your judg- 
ment, would that hâve upon the value of the stock V A. Upon the stock I 
woiild levy on, or the other stock? Q. The stock of the entire plantV A. I 
think it would hâve made it more valuable by getting hold of this stock. I 
would leave the other stock unincumbered, and it would be in the hands of 
parties who would raise the money on It. Q. After we arrived at this conclu- 
sion as to what stock it was better to levy upon, state if you gave your attor- 
neys any further instructions, or whether they, after that, managed the case 
according to their judgment. A. They managed it nearly entirely. I don't 
think I had but one or two little Interviews. We had correspondence on the 
subject, and very little of that. I merely carried out your instructions. 
* * * Q. You say that up to the time you went to Chicago, Judge Owen 
had never represented you as attorneyV A. No, sir; I had never met Judge 
Owen. Q. Had he ever represented you as attorney np to the time that you 
met him in Scott & Jones's ofHce? A. No, sir. Q. Was he your attorney 
then? A. Yes, sir; he was in the case from that time on. Q. Then, in that 
Interview at Scott & Jones's office, Judge Owen and Messrs. Scott & Jones 
were ail advising in your interest? A. Yes, sir. Q. Judge Owen was the 
attorney for the Kellys and for the White ClifC Portland Cément & Chalk 
Company aiso? A. I suppose so. Scott & Jones had the meeting, and did 
most of the talking. I présume he was. I don't know what interest he had. 
I never employed him in that business. I could not testify what he had to do 
with the White ClifC Portland Cernent & Chalk Company. Q. That was for 
the purpose of enabling you to sell this stock? A. Yes, sir; they advised me 
to attach that stock. Q. .Tudge Owen with the others? A. Yes, sir; I think 
Judge Owen with the others. * • ♦ Q. What efforts hâve you made since 
you recovered the iudgment to enforce its collection, outside of the levy upon 
the stock which was sold? A. I présume that there has been no effort further 
than that, that I Ivnow of; that I remember of. Q. Why was it, colonel, 
that you didn't levy upon the stock held by the Kellys, or which appears on 
the books of the company to belong to Kellys, at that time, and why didn't 
you levy upon the stock which had been sold to Edenborn, or upon that which 
had been assigned to Edenborn as collatéral? A. I believe I stated that; that I 
didn't want to embarrass that part of the stock, and I was acting entirely tmder 
the advice of my counsel about the stock. Had I done the other, and embar- 
rassed that, that would give Mr. Fahrney an opportunity to foreclose the mort- 
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gage, and doing what he said he Tvas golng to do, and close the mortgage out. 
Q. If you had levied upon tlie stock, could not the person who afterwards pur- 
chasedat the sale, or could not you hâve purchased at the sale, and permitted it 
to be used as it was used? (Objeeted to as asking for a conclusion, immaterial, 
and argumentative.) A. I am not sufficiently posted as to the law points in 
tliis csise, and I was acting entirely under the advice of my counsel. I left it 
entirely with them. I told them to save me in the matter, if they could, and 
collect my money. I hâve done ail along what they sald, as near as I could." 

It is impossible to read tliis testimony without the conviction tliat 
from the time of the meeting in Scott & Jones' ofiBce, at which it 
was determined what stock should be levied upon, that both Owen, 
who v?as the attorney for the White Clifls Portland Cernent & Chalk 
Company, and also for William J. Kelly, became also, in conjunction 
with Scott & Jones, the attorney of D. B. Coulter, and that the at- 
tachment proceedings had in view two objects: First, to wipe out 
the stock of the Kellys by transferring it through the attachment pro- 
ceedings tô Coulter; and at the same time to collect Coulter's debt. 
It is impossible to avoid the conclusion that, whatever may hâve 
been Col. Coulter's désire, it was a war between the Kellys and the 
Fahrneys as to who should control the stock of the company, and 
thereby its management Otherwise, the attachment might hâve 
been levied upon the stock of Kelly and that of other persons, which 
latter occupied precisely the same attitude as that of the Kellys. 

The query, therefore, arises whefher or not the institution and 
prosecution of this attachment suit for the double purpose stated con- 
stituted a fraud upon the rights of the complainant in this suit. In 
the argument, as the court understood it, it was broadly conceded 
that the objèct of the suit was to collect the debt, and also to get 
the stock of the iFahrneys into hands friendly to the existing manage- 
ment of the company, and it was contended that, admitting that to 
be true, it fell far short of establishing' a fraud. Assuming, there- 
fore, thàt there were no irregularities in the levy, or in any of the 
proceedings, up to the. time of the sale, the court is of opinion that 
such joint action upon the part of Coulter, of the White Clilïs Com- 
pany and the Kellys, and their respective counsel, did not, in law, 
of itself constitute a fraud; for the reason that there can be no 
such thing as a fraudulent collusion to do a thing which in itself is 
perfectly légal, if done in a légal way. In other words, the insti- 
tution and prosecution of the attachment suit, and the levy of the 
attachment upon the stock of the complainant for the purpose of 
satisfying the debt of the Kellys, with the full knowledge of ail the 
parties that Kelly had transferred his title to the stock to Fahrney, 
was not a fraud, because the statute made the assignment of the stock 
of Kelly to the Fahrneys invalid until a certiflcate thereof had been 
filed with the county clerk of Little River county. Nor doeg the 
mère fact that the White Cliffs Company, the Kellys, and Coulter 
had also the ulterior purpose of depriving the Fahrneys of their stock, 
of itself, constitute a fraud, for the reason above stated. And this 
brings us to the considération as to whether or not, keeping in view 
the double purpose of thèse attachment proceedings, it was a fraud 
against the rights of the complainant to cause to be sold in bulk 
$285,000 of stock to satisfy a debt of about $12,000. It is somewhat 
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difHcult to place an accurate estimate upon the value of this stock, 
but the court is satisfled, from an examination of the évidence, that 
it was worth niany times the value of Coulter's judgment. 

In the case of Byers v. Surget, 19 ïïow. 3Q6, 15 L. Ed. 671, the 
court stated the facts of that case as f ollows : 

"Upon this extraordinary Judgment, tlie appellant, as the attorney for the 
défendant in the inferior court, assumed to himself the power to tax the 
costs adjudged to the défendant; to tax them, not in the capacity of clerk, 
the agent created by law for the performance of that service, nor in that of 
the légal deputy or subordinate of that otticer, but, as it has been asserted, 
as a sort of amicus clerici, and with equal benevolence, or in order to remedy 
the ignorance and imbeeility which, by way of justification of the appellant's 
acts, it is attempted to be shown characterized the ministers of the law in that 
unfortunate locality, assumed to himself the power and the right not only of 
selecting the final process, but of prescribing also the description and the 
quantity of the property which he chose to hâve seized in satisfaction of the 
process; of furnishing a list of the parcels and amounts which he chose to 
hâve thus seized; of ordering the sheriff to levy upon the whole of what he 
had so deseribed; of preparing himself and furnishing to the offlcer such adver- 
tisement for the sale of the property levied upon as he approved; of requiring 
of the sheriff, under péril of responsibility for refusai, towards the satisfaction 
of an exécution for thirty-nine dollars and ten cents, peremptorily to make 
sale of more than fourteen thousand acres of land, estlmated by the witnesses 
from forty to seventy thousand dollars; and finally, under a proceeding irregu- 
lar in its origin, commenced by himself, and by him controlled and managed 
to Its consummation, of becoming the purchaser of the property estimated as 
above for the sum of nine dollars thirteen and one-half cents." 

In that case the judgment was criticised by the court as being ir- 
regular, but the opinion of the court in that case was not based upon 
any irregularities in the judgment, for the court say: 

"It is true that, with respect to the regularity of that judgment, or of any 
légal errors in obtaining it, this court or the circuit court could not take cog- 
nizance, nor exercise any appellate power for its reversai, and, in any collat- 
éral attempt at law to impeach that judgment, it must be regarded as binding 
and opéra tive. But with any fraudulent condiict of parties in obtaining a judg- 
ment, or in attempting to avail tiiemselves thereof, this court can regularly, 
as could the circuit court, take cognizance. Such a proceeding is within the 
legitimate province of courts of equity, and constitutes an extensive ground 
of their jurisdiction. The true and intrinsic character of proceedings, as well 
in courts of law as in pais, is alike subject to the scrutiny of a court of 
equity, which will probe, and either sustain or annul, them, according to their 
real character, and as the ends of justice may require." 

The court then proceeds to criticise varions irregularities in the 
proceedings. 

It should be stated in this connection that no irregularity in the 
proceedings of the court, down to the recovery of the judgment, has 
been called to the attention of the court, and it must also be assumed 
that the judgment which Coulter recovered was upon a bona flde 
debt. But with référence to the gross inadequacy of considération 
the court in Byers v. Surget, supra, said: 

"To meet the objection made to the sale in this case, founded on the Inade- 
quacy of the price at which the land was sold, it is insisted that inadequac.y 
of considération, singly, cannot amount to proof of fraud. This position, 
however, is scarcely reconcilable with the qualification annexed to it by the 
courts, namely, unless such inadequacy be so gross as to shock the conscience; 
for this qualification implies necessarily the affirmation that If the inadequacy 
be of a nature so gross as to shock the conscience It will amount to prool of 
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fraud. Again, In answer to the same objection, It Is Insisted that, whatever 
presumption arising frora Inadequacy of considération may be permitted wlth 
respect to transactions strictly limited to vendor and vendee, no unfavorable 
inference from tbat cause is permissible witti respect to sales made under 
judicial process. Certainly the tacts tliat sales are made by the otiicers or 
ministers of the law, and under its authority, may properly weaken the usual 
presumption arising from gross inadequacy; but to déclare that such Inade- 
quacy, connected with other facts and circumstances evincing fraud or un- 
fairness, could never be regarded as affectlng sales under process, would be 
as rational as the assertion that process of law could never be abused, and 
that the ministers of the law must necessarily be intelligent and upright, and 
incapable of being ever wllllngly or unwittingly made the instruments of 
fraud or oppression. But the transaction now under review can with no 
show of proprlety be tested by the single faet of Inadequacy of considération, 
however gross and extraordinary that inadequacy bas been. We perceive 
in this transaction other ingrédients, that hâve been mingled therewith by 
the appellant, that give to the objection of Inadequacy an efCect that, stand- 
ing isolated and alone, could not be ascribed to or deduced from it. Thus, 
when we advert to the irregular and extraordinary character of the judgment 
procured through the agèncy of the appellant; to bis eagerness, that could 
not await the action of the offlcer of the court; bis assumption of the func- 
tions of the clerk, in taxlng the costs, and in writing out the exécution; 
his préparation and dellvery to the sherlfC of a description and list of the 
lands of the appellee, amountlng to more than fourteen thousand acres; his 
réquisition of a seizure of the whole of those lands in satisfaction of the sum 
of thirty-nine dollars; his Inflexible demand upon the sheriff, under threats 
of prosecution, to expose to sale the entire levy; his purchase of ail thèse 
lands for the sum of nine dollars and thirteen and a half cents; and his refusai 
after the sale and purchase to accept, in rédemption of thèse lands so sacrl- 
ficed, a sum of money tendered to him much more than equal to the costs, 
with ail the expenses incident to the judgment, — when ail thèse acts on the 
part of the appellant are adverted to, they impel irresistibly to the conclusion 
that gross inadequacy of considération in the sale and purchase of thi;se lands 
was the premeditated resuit which the proceedings by the appellant were put 
in practice to insure. They betray that malus dolus in which the design of the 
appellant was conceived, which appears to hâve presided over and regulated 
the progress of the design from its blrth to its consummatlon, to which design 
the appellant bas tenaciously clung, in the seeming expectatlon that it was 
beyond the corrective powers of law or justice" 

While there are striking différences between the case of Byers v. 
Surget, supra, and the case at bar, it cannot but be observed that there 
are striking similarities also. It does not appear what motive influ- 
enced Byers to levy upon 14,000 acres of land for the purpose of 
satisfying a judgment for costs amounting to less than |30, nor is it 
important to inquire, since it could not possibly aller the resuit. In 
the case at bar, however, it was not simply the collection of a debt 
that was sought, but there was a war between the Kellys and the 
Fahrneys, and the daim of Coulter (though perhaps not so intended 
when it was flrst placed in the hands of Scott & Jones for collection) 
afterwards became an instrument of warfare, offensive and défen- 
sive; and the court cannot resist the conviction that the terms of the 
order of sale (which I cannot think was ever called to the attention 
of the court, providing that "11,500 shares of capital stock be sold 
for cash, and that the same be sold in solido, or in blocks to suit the 
purchaser, of not less than 1,000 ahares in each block") were taken, 
and the sale in bulk of |285,500 of stock estimated to be worth |200,- 
000 had to satisfy a judgment of $12,000, because of a désire not 
alone to collect the debt, but also to get the stock of Fahrney into the 
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hands of some one friendly to the Kelly interests. Nor does the fact 
that the statute does not prohibit or direct how personal property 
shall be sold palliate the injustice of this order, nor does the additional 
fact that the sale was made in conformity with the terms of the order 
alcer the situation. 

In Graffam v. Burgess, 117 U. S. 180, 6 Sup. Ct. 686, 29 L. Ed. 839, 
the court laid down thèse two propositions: 

"A iudlcial sale of real estate will not be set aside for inadequacy of price 
unless the Inadequacy be so great as to shock the conscience, or unless there 
be additional circiimstances against its fairness. Great inadequacy of price 
at a judicial sale of real estate requires only slight circumstances of unfairness 
in the conduct of the party beneflted by the sale to raise a presumptlon of 
fraud." 

In the body of the opinion they say: 

"It is insisted that the proceedings were ail conducted according to the 
forms of law. Very likely. Some of the most atrocious frauds are committed 
in that "way. Indeed, the greater the fraud intended, the more particular the 
parties to it often are to proceed according to the strictest forms of law." 

In that case the property sold was worth $10,000, and it was sold 
for a paltry sum of less than $200. In that case the défendant knew 
that her property had been sold, but she let the year expire in which 
she could redeem it. The parties who bought it, after the purchase 
used varions devices for the purpose of lulling to security the owner 
of the property until the year had expired, and then procured the deed 
thereto, but the court vacated the sale, and allowed her to redeem; 
the effect of which was to absolutely set aside the tenus of the stat- 
ute because of the fraud which had been perpetrated upon her by 
lulling her into security until the year for rédemption had passed by. 

In paragraph 296, 2 Freem. Ex'ns, the author lays down the rule 
that: 

"Where several distinct parcels of real estate or several articles of personal 
property are to be sold, what is called a 'lumping' sale can rarely be justifled. 
Such a sale, when objected to in due time, will not be upheld, unless spécial 
cireamstances can be shown from which It can be inferred that such sale was 
either necessary or advantageous." 

Upon this précise point, and where no fraud, either actual or con- 
structive, is involved, the authorities are not entirely uniform. In 
some States the sale is held absolutely void where two or more tracts, 
or two or more articles of personal property, are sold in a lumping 
sale. In others it is held that the sale is not absolutely void, but only 
voidable. But it is believed that the great weight of authority in 
both state and fédéral courts is to the effect that, where fraud has 
entered into the transaction, neither exécution sales, nor judicial 
sales, even where the sale itself has been confirmed by the court, or 
decrees or judgments of any kind, will be permitted to stand in the 
way of the vacation of sales, where the proper remedy is sought in 
apt time. At ail events, such is the rule established by the suprême 
court of the United States. The case of Monger v. Shirley, 22 L. Ed. 
449, is a case strongly in point In that case, like this, the pro- 
oeeding was by attachment in the circuit court of Hamilton county, 
Tenn. The note upon which the suit was brought was a forged note. 
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Judgment was recovered upon it by Monger, and the farm belonging 
tp Shirley sold, and bought in by Monger. A bill was filed in the féd- 
éral court to anmil the whole proceeding upon which the judgment 
was recovered and the land sold. The court in that case say: 

"The power of a court of equlty to annul judgments and decrees, and ail 
titles acquired under them, for fraud, where the rights of bona flde purchasers 
hâve net Intervened, is too well settled to requlre discussion. Freem. Judgm. 
§§ 486, 489, 491; 1 Story, Eq. § 262." 

In conclusion the court add: 

"It would be a reproach upon the administration of Justice It such a title, 
thus acquired, could avail to defeat the rights of the complainant, and give 
triumph to the Iniquity which has been practiced upon him." 

In U. S. V. Steenerson, 4 U. S. App. 332, 1 G. C. A. 552, 50 Fed. 504, 
the court said: 

"Fraud vltlates any transaction based thereon, and will destroy any as- 
serted title to property, no matter In what form the évidence of such title may 
esist. The Amistad, 15 Pet. 518, 10 L. Ed. 826; League v. De Young, 11 How. 
185, 13 L. Ed. 657." 

Jennings t. Carter, 53 Ark. 242, 13 S. W. 800, wae a case of this 
kind: Three separate plaintiffs had recovered judgments against Car- 
ter. Executions were sued out and levied on Carter's homestead, 
without his knowledge. The sale of the property was advertised in 
a paper remote from the homestead, but in the same county, and with 
no circulation likely to reach Carter. Notice of the sale was poeted 
on a fence rail on Carter's fence, some distance from his résidence. 
It was also posted on a tree, a quarter of a mile from Carter's rési- 
dence. The sheriff explained this conduct by saying it saved dis- 
tance, and he wanted to avoid the unpleaeantness of publishing the 
notice where Carter's family could see liim. At the sale, West, who 
was the attorney for one of the plaintiffs in exécution, and who con- 
ducted ail the proceedings for the sale, bought the land for Devin. 
Under another judgment in favor of Jennings, Jennings became the 
purchaser, and Vernin and 'Skillern, the other judgment creditors, also 
became purchasers under a third sale. Subsequently Jennings pur- 
chased the interests of Devin, Vernin, and Skillem, got deeds from 
them, and agreed to pay for the land in case of recovery. The défend- 
ant knew nothing of either levy or sale until the sale of his homestead 
had been made. Jennings biought ejectment against Carter to recover 
the land. Carter filed a cross bill, had the case transferred to equity, 
and the court canceled ail the varions deeds. The suprême court, in 
passing upon the case, said: 

"Upon a careful reading of the évidence in this case, vre are led to the con- 
viction that the proceedings before the sale were conducted under the direction 
of the plaintiffs in exécution with the hope and to the end that the appelles 
would never learn of the pending sale, and thereby lose his homestead. In 
order to accomplish the wrong, they attempted to defeat the purpose of the law 
in providing notides for a sale, while making a pretense of observing it. They 
could acquire no rights tirough such a proceeding. It is contended that title 
passed, untainted with fraud, to Devin, who was a stranger to the proceed- 
ing. and from him to appellant. To this it is a sufilcient answer that Devin 
purchased through West, his attorney, who piaced the proceeding to sell upon 
foot, and consummated it after the relation was fixed. Devin Is affected 
with the linowledge of West, and on trial he testifled that he 'thought it likely 
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the notice had been published wltli the Intent of preventlng appellee and hls 
friends from seeing it.' We think the appearances justified that impression. 
Creditors cannot take advantage of tbe temporary absence of tUeir debtors 
to obtain exécution, glve notice of sale, whlch wlU never reacb tbe debtors or 
tbelr friends, and thereby deprlve them of their constitutlonal exemptions. 
Such efforts should not be made, and can never recelve the countenance of the 
court. As the land bas not passed to a bona flde purchaser for value, the ap- 
pellee was entltled to the relief asked [and the judgment was affirined]." 

It will be observed that in this case every requirement of the stat- 
ute was literally and punctiliously observed, but the niethod in which 
the notice was given was a fraudulent device to defeat the very 
objects for which the notice was gi%'en. The court pronounced it a 
fraud, and set aside the sale. Perhaps no stronger case can be fonnd 
in the books of how a fraud may be perpetrated, and yet every re- 
quirement of the law be observed, than that case, which met the con- 
demnation of the suprême court of Arkansas. 

In Atkins v. Dick, 14 Pet. 119, 10 L. Ed. 381, the suprême court of 
the United States say: 

"Tbe question is whether a party who bas received payment of bis debt 
shall be permitted by a court of equlty to aval! himself of a judgment at law 
to enforce a second payment, and that, too, agalnst a party who did not know 
of that payment untU after the judgment was obtalned. To state such a prop- 
osition Is to answer It Tbe bill furtber charges tbe défendants with fraud, 
and thls, too, is admitted by the demurrer. If there be any one ground upon 
whlch a court of equlty affords relief wltb more unvarying unlformity than 
another, It Is an allégation of fraud, whether proved or admitted." 

It must be admitted that in the case at bar there was no conceal- 
ment, so far as the record discloses, in the actions of the counsel who 
conducted the attachment proceedings for Coulter. "WTiat they did 
seeras to hâve been done openly, and with the conviction that no 
légal right of the complainant was invaded thereby, nor is the court 
prepared to say that either Coulter or they intended by the attach- 
ment proceedings to commit any fraud upon the rights of the com- 
plainant. But the question is not what their conviction of the law 
was nor what they intended. The question now under discussion is, 
was the action of Coulter, under the advice of his counsel, in taking 
the order of sale referred to, and in causing |285,000 of stock to be 
sold in bulk for the payment of a judgment of but $12,000, such an 
action as would operate as a constructive fraud upon the rights of 
the complainant? It is, of course, conceded that, as between W. J. 
Kelly and ail other persons, except the creditors of Kelly, Fahrney 
was the owner of this stock ; and, while he is not in an attitude to 
assail the attachment proceedings so long as they are free from fraud 
and are regxilar, it is equally clear that, being the real owner of the 
stock as to ail persons except a creditor, he has the right to be heard 
before he can be deprived thereof by any proceedings (even by a cred- 
itor fortified by the statute) which are not free from either actual 
or constructive fraud. 

In view of the décisions which I hâve quoted, and the principles 
which they establish, and which are sustained by ample authority, 
the court is of opinion that the sale of this stock in bulk was a con- 
structive fraud upon the rights of the complainant. The order of 
sale by the Little River circuit court, directing the stock sold in solide 
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or in blocks to suit tlie purchaser of not less than $25,000, was, of 
itself, to say the least, unusual; and it must be assumed that if the 
facts had been fully understood by the court, instead of the stock 
having been sold in blocks of |25,000, it had been sold in bulk, and 
that the stock, shown by some of the évidence to be worth 80 cents 
on the dollar, had been sold for one cent on the dollar, it would 
not hâve confirmed the sale, notvpithstanding the terms of the order, 
since such action upon the part of a court would scarcely comport 
with enlightened judicial procédure. The probabilities are that the 
court never read the order of sale or the report. It vras doubtless, 
as is customary in such cases, prepared by counsel and entered by 
the clerk, and the report flled, and, no exceptions having been inter- 
posed, indeed, none desired, by Kelly, and Fahrney not being a party, 
it was approved by the court without explanation or représentations 
of any kind. Such is the practice as it generally obtains in the 
courts in some circuits, — a practice which might well be abandoned. 
This stock waa ordered sold in bulk by Mr. Coulter himself. He 
testified that he followed the advice of his attorneys in the manage- 
ment of this suit, and presumably they advised him on this point, and 
it is certain that his and their purpose was to coUect the debt as far 
as the stock sold would bring it, and also to wipe ont the stock, and 
silence the voice of the complainant in the affairs of the company. 
In a proceeding having in view such a purpose, and where the price 
the property brought was grossly inadéquate, careful scrutiny should 
be had by a court of chancery of every step taken, and if it appears 
that the interests of the complainant hâve been unfairly or unjustly 
dealt with at any stage of the proceedings, whether it resulted from 
an improper motive or an error in judgment, however honest, the 
wrong should be righted by vacating the sale. The sale of |285,000 
of stock, variously estimated in value at from $200,000 to par, at a 
county seat in an interior connty, in bulk, upon a judgment amount- 
ing in the aggregate to f 12,000, must, of necessity, hâve had the 
effect of destroying ail compétition in bidding. The object of every 
judicial sale should be to secure the highest price for the property 
sold, thereby relieving the debtor as much as possible of his indebted- 
ness, and paying the creditor the largest possible amount upon his 
judgment. This object, purpose, and policy of the law was defeated 
by the course pursued, and |285,000 of stock belonging to a person 
not indebted to the complainant to the amount of a single cent was 
sacriflced for the paltry sum of $1,000. The proceeding is such as 
to shock the conscience of a chancellor, and where such a sale is 
made in bulk, so as to destroy ail compétition, that fact alone, taken 
in connection with the gross inadequacy of price, is sufflcient to raise 
a presumption of constructive fraud, and vacate the sale, without 
regard to what may hâve been the motives or purposes of the parties 
conducting thë same. But when it is made to appear that the ulterior, 
if not the primary, object of the attachment proceeding was to sub- 
ject Fahrney's stock to the payment of Kelly's debt to Coulter, and 
at the same time get rid of Fahrney, it is difiScult to resist the con- 
clusion that the stock was sold in bulk for the purpose of destroying 
compétition, and of accomplishing the premeditated purpose of get- 
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ting rid of Fahmey in the management of the company, and that 
otherwise tlie stock would hâve been sold in such a way as to hâve 
made it pay as much as possible upon Coulter's debt. 

It is said that Fahrney was présent by his counsel at the sale, 
and made no requesta that the stocli should be sold in quantities 
otherwise than in solido, and also caused notice to be given that 
the stock belonged to him, and not to Kelly, the necessary effect of 
which was to cause the stock to sell at a lower price than it otherwise 
wonld hâve done, and that, therefore, the sale should not be set 
aeide because of inadequacy of price. To this it may be answered 
that Fahrney was not a party to the proceeding. The law enjoined 
upon him nothing in regard to that suit. He elected, as he had a 
right to do, to stand upon his rights, and to test the construction 
of the statute as well as the regularity and validity of the proceed- 
ings in the attachment suit. This he did, and in so doing he waived 
nothing. 

The conclusion reached by the court makes it unnecessary to con- 
eider other questions presented and argued by complainant's counsel. 
The sale in this case will be vaoated, set aside, and held for naught, 
and such title as the said D. B. Ooulter acquired by the sale in the 
stock sold, and VFhich belonged to the complainant in this suit, will 
be canceled, and the défendant corporation restrained from transfer- 
ring said stock on the corporate books of the said company to the 
eaid Coulter, and the défendant company required to register said 
stock on the books of the said company as the same stood on the 
day the attachment was levied. 



GAMEWELL FIEBV-ALARM TEL. CO. v. CITY OF LAPORTB, 

(Circuit Court of Appeals, Seventh Circuit. June 5, 1900.) 

No. 649. 

Municipal Corporations— Dltka Vires Contbacts— Remedt dp Partt in 
Equity. 

Complainant Installed and delivered to the défendant city, for municipal 
use, a fire-alarm telegraph System, under a eontract -which was void 
because It created an Indebtednesa on the part of the city beyond the 
constitutional limit. Held, that a court of equity could not change the 
eontract into one glvlng to complainant an Implied franchise to maintain 
and operate the System for Its own benefit, or authorlzing a recovery by 
complainant of possession of the plant as an entlrety, where certain of 
the apparatus was furnlshed by the city, and the wlres over part of the 
Unes were strung on pôles owned by the city. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The appeal is from a decree, entered on demurrer, which dismissed the blU 
of eomplaint, as amended, for want of equity. 96 Ped. 664. The blU allèges 
substantially the following facts as the grounds for équitable relief: The 
complainant is a New York corporation, and engagea in the business of mail- 
ing and installing "flre-alarm and police telegraph Systems," and on July 16, 
1890, made proposai, in wrlting, to furnish to the city of Laporte, for the 
102 F.— 2T 
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sum of $3,500, lis "System of automatlc fire-alarm telegraph," according to 
speelfleatlons stated in the proposai, to be completed and ready for opération 
withln four months. Tlie apparatus, material, and worlc to be supplied by 
the complainant included a "tower bell striker," but net the bell, and ail the 
new pôles "necessary to complète the line circuit." Payment of the eontract 
price was to be made by the city on May 1, 1891, and on receipt thereof the 
proposai States that "unrestricted llcense to use and perpetuate the apparatus" 
is thereby conveyed to the city. It further provides that the city shall furnish 
a sultable room for the station, and "shall secure the right of way through 
the public highways for the wire circuit, give the use of ail pôles now standing 
that may be owned or controUed by said city, and the use of such bell as may 
be selected for giving alarms." This proposai was accepted on behalf of the 
city af ter an opinion was glven, in writing, by the city attorney to the efCect, 
among other matters, that objections "that the city cannot incur a debt, as 
they now owe more than the constitutional limit," are not sufflcient to defeat 
the wlsh of the common coimcil, because there existed in the gênerai fund an 
unappropriated balance whleh could be employed for the payment contem- 
plated by the eontract, and. If no funds were applicable, warrants could be 
drawn, payable when the tax of the current year was eollected. "Relying upon 
said eontract, and said opinion as to its legality," the complainant furnished 
and installed the System accordingly, which was accepted by the city on 
December 19, 1890; and the System thus instailed "Is complète and entlre, 
and incçipable of dismemberment or disintegration without destroying the use 
thereof, and without irréparable injury to the several parts composing the 
same." When the time for payment matured, the city refused to pay the 
eontract price; and the complainant brought suit in the state court for its 
recovery, which resulted in a décision by the suprême court of the state (City 
of Laporte v. Gamewell Fire-Alarm Tel. Oo., 146 Ind. 466. 45 N. E. 588, 35 
L. E. A. 686), that the eontract was void by reason of the indebtedness of the 
city bèyond the constitutional limit, and judgment was rendered against the 
complainant accordingly. The System so constructed !s "of great utility and 
even of prime necessity" to the city, and, belng in the possession of the com- 
plainant after completion, was tumed over to the city in the faith and belief 
that the eontract was obllgatory on the city and payment would be made; 
and after such décision the city was permltted to retain possession pending 
negotiatlons for an adjustment, and "solely for the publie use and safety," 
and "not With intent to waive or part With any interest or right tberein." The 
indebtedness of the city has since become reduced to such extent that it may 
lawfully become obligated "to buy said plant and System," and many fair 
proposais were made to the défendant to that end, but were ail rejected; 
and finally, about February 28, 3898, the complainant became convinced that 
it was necessary, "In justice to itself, to acquire possession of and to operate 
said plant, through and by its own oflBcers, agents, and employés," and there- 
upon, "with such objects in vIew, • • • demanded possession of said plant 
from said city." The city refused compllance, and has since wrongfuUy with- 
held the plant ffom complainant, and continued the use thereof; and, although 
such use Is reasonably worth $600 per annum, the city has refused to pay rea- 
sonable compensation therefor, after deducting its proper expense and outlay. 
The complainant "tenders and holds itself réady and willing to perform and 
discharge ail public dutles" Incident to said systenl, and avers that It is with- 
out adéquate remedy at la#. The prayers for relief are, in substance: (1) 
That the défendant be enjoined pendente lite from use of the System In any 
manner unless fair compensation Is paid, jurisdiction over the plant to be 
retained by the court to enforce such payment; (2) that an accounting be had 
for past use; (3) that the défendant be adjudged as holding the System and ail 
easements and franchises as trustée for the use and beneflt of the complain- 
ant, subject only to considérations of public safety and convenience; (4) 
that, in default of satisfactory arrangement between the parties, the défend- 
ant be requjred to make over to the complainant's possession the System, witù 
ail easements and franchises, as an entirety; (5) that the défendant be there- 
after perpetually enjoined from Interférence with the management, opération, 
or disposition of the plant. 
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James B. Curtis, for appellant 
James S. Harlan, for appellee. 

Before WOODS and GEOSSCUP, CSrcuit Judgea, and SEAMAN, 

District Judge. 

'SEAMAN, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The appellant, who was the complainant below, contracted to 
furnish a fire-alarm System or plant, to be owned and operated by 
the city of Laporte, at a purchase priée to be paid by the city in the 
folio wing year after completion and accep tance; and this in the face 
of the fact, then known to ail parties, that the existing ihdebtedness 
of the municipality was beyond the amoimt limited by the constitution 
of the state, and that it was thereby prohibited from incurring further 
indebtedness. The plant, having been installed in conformity with 
the contract, was accepted, and went into the possession and use of 
the city, but payment was refused; and thereupon the appellant sued 
in a state court to recover the purchase price, resulting in a final 
adjudication dismissing the action on the ground that the contract 
violated the constitutional provision referred to, and waa invalid. 
City of Laporte v. G-amewell Fire-Alarm Tel. Co., 146 Ind. 466, 46 
N. E. 588, 35 L. B. A. 686. On such state of facts, équitable relief is 
sought through the présent bill, which is predicated on the conclusive- 
ness of that adjudication to bar recovery upon the contract; and it is 
conceded in the argument for support of the bill, as clearly held in the 
kindred case of Litchfleld v. Ballou, 114 U. S. 190, 193, 5 Sup. Ct. 
820, 29 L. Ed. 132, that the invalidity is equally effectuai against any 
implied promise to pay for the reasonable value of the property so 
furnished. The question is not presented of right on the part of the 
appellant to recover and remove any severable material or appliances 
furnished by it under the contract, and so appropriated by the city, 
for the reason that relief of that character is inadmissible, if not im- 
possible, under the allégations of the bill, even if otherwise the sub- 
ject of équitable remedy. It is expressly alleged that the plant, which 
includes portions contributed by the city, constitutes an entirety, 
and is "incapable of dismemberment or disintegration without destroy- 
ing the use thereof, and without irréparable injury to the several parts 
composing the same," and, in effect, that the only available remédies 
in favor of the appellant are (1) an accounting in référence to the past 
use, to ascertain just compensation therefor; (2) an arrangement be- 
tween the parties for future compensation in an annual rental for the 
use; or, in default of such arrangement, (3) the plant to be turned over 
as an entirety, "complète and ready for opération," to the appellant, 
as owner, for management and use, together with a perpétuai fran- 
chise for that purpose, to be implied from the contract. 

The bill rests on the theory that the contract is so far severable that 
laying aside the void promise of the city to pay for the plant, as pur- 
chaser, there remains the permission which was granted by the city 
for its construction, together with the fact of the actual ox)eration of 
the plant by the contracter for a brief period before it was delivered 
over, and that out of thèse circumstances equity may imply a grant 
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by the city of a franchise to the contracter to operate and manage 
the System as the bénéficiai owner, and will enforce both ownership 
and franchise in his favor whenever the contract of purchase becomes 
inoperative. How thé intended public nature of the System, described 
as one "of great utility and even of prime necessity to the city," can 
thus be preserved, is neither disclosed nor intimated. In other words, 
the appellant invokes équitable relief, not only to set aside the con- 
tract, which was deliberately made between the parties, but to substi- 
tute a new contract, and establish relations with the municipality 
not contemplated in the original transaction. The contract provided 
for a plant to be owned and operated by the city, for municipal pur- 
poses, clearly within its power; and the invalidity arose out of the 
création of a debt to accomplish the purpose, and not in the purpose 
for which it was made. To save the contracter who furnished work 
and materials under this contract from sacrifice of his contribution in 
whole or in part, a decree is demanded to create and enforce a con- 
tract between the parties departing radically from that which was 
intended and entered into ; placing the plant and its control in private 
hands, together with a perpétuai franchise to so maintain and operate 
the System. The terms of the contract as made afford no semblance 
of support for the contention that the grant of a franchise to that end 
may be inferred, and, aside from the considération of the inviolable 
nature of municipal powers in that regard, the doctrine is well estab- 
lished that no measure of relief which would so change the contract 
purposes and relations can be granted by a court of equity, even in the 
absence of ail remedy at law. Magniac v. Thomson, 15 How 281, 
299, 14 L. Ed. 696; Hedges v. Dixon Oo., 150 U. S. 182, 192, 14 Sup. 
et. 71, 37 L. Ed. 1044. As stated in Magniac v. Thomson: 

"Whenever the rights or the situation of the parties are clearly deflned and 
established by law, equity bas no power to change or unsettle those rights or 
that situation, but in ail such Instances the maxim, 'JBquitas sequitur legem,' 
is strictly applicable." 

The case presented by the bill is within the rule held in Litchfleld v. 
Ballou, 114 U. S. 190, 5 Sup. Ct. 820, 29 L. Ed. 132, where the condi- 
tions were analogous in many respects. Bonds were there issued by 
the municipality, beyond the constitutional limit, for the construction 
of waterworks, and were finally held invalid for that reason. The 
bondholders then proceeded in equity to obtain satisfaction of the 
bonds through a sale of the waterworks plant, but their claim of an 
équitable lien for that purpose was declared untenable, and the bill 
was dismissed. So in the case at bar the decree properly dismisses 
the bill for want of equity, without préjudice to proceedings at law, 
and it is accordingly affirmed. 
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STUBEB V. LOUISVILLE & N. R. CO. 

(Circuit Court, W. D. Tennessee. May 15, 1900.) 

Eailboads— Négligence— Injurt to Employé— Feixow Servants. 

Plaintiff, who was a skilled machinist, and employed by défendant to 
keep its pumps, tanks, wells, etc., in good worklug order, wliile ridlng on 
one of defendant's engines to reacli a point where his duties called him, 
was injured by the engineer's negligeutly running the engine Into a 
freight train. Held, that plaintiff and the engineer were not fellow serv- 
ants in such sensé as to prevent recovery by plaintiff for the damages 
sustained. 

At Law. 

Action for Personal injuries by collision of an engine with a freight train. 
The plaintiff was riding in the cab of the engine, and, being thrown violently 
upon his head, was seriously and permanently Injured. ïhe négligence of 
the engineer was not contested, but admitted, by the défendant company, 
which discharged him because of this occurrence. The plaintiff, in his tes- 
timony, described himself as the "supervisor of the water supply," but on 
cross-examination and otherwise it turned out that he was not quite entitled 
to that rank in the service. By a new arrangement his wages had been eut, 
along with others, to make another the "supervisor," possibly of the whole 
System, while he continued to do the same work as before on the Memphis 
branch of the System, though his précise status was not brought out very 
clearly by the proof, and perhaps It is not very important. What does clear- 
ly appear is that the plaintiff was a skilled machinist in the branch of me- 
chanics pertaining to water pumps and their appliances. For a long time 
he had been in the faithful service of the company, until he had been put 
in charge of ail the water stations between Bowling Green and Memphis. 
It was his duty to keep the pumps, tanks, wells, etc., in good working order. 
By his own labor, or with the assistance of others when necessary, he made 
ail repairs, changes, and betterments whenever and wherever needed. Con- 
stantly traveling in this service of inspection and repairs, he carried "a 
pass," and orders admittlng him to ail trains, often riding on "wild engines," 
hand cars, or however else was most convenient. He was paid $80 per 
month for this service. On this occasion an engine was going, in charge of 
one Hummel, from Paris down the road, to bring up a train. The plaintiff, 
having occasion to go down the road below where the engine would stop. 
but hoping to catch a train at that point, took passage on this engine. being 
admitted on his orders or "pass," with his kit of tools. On the way, through 
the grossest carelessness of the engineer, the engine ran almost at full speed 
înto the rear end of a lumber train being shunted in one of the yards at a 
station. The plaintiff does not remember whether he jumped voluntarily or 
was thrown off by the concussion, but when found he was unconseious, and 
has since been, admittedly, in a condition of mental and physical weakness 
quite hopeless in its character, caused by some injury to the brain or its 
tissues. The fact of serions injury was apparent, though the plaintiff man- 
aged, by great effort, to overcome the nervous agitation of his physical and 
mental dlstress, and give a sensible aceount of the occurrences. The défend- 
ant company made no défense except that of fellow service, suggesting, how- 
ever, contributory négligence in being on an engine contrary to the com- 
pany's rules forbidding any one to ride on the engines. This suggested dé- 
fense the court overruled on the ground that the orders or pass the plaintiff 
had abrogated the rule as to him. There was no proof offered by the com- 
pany to contradlct the plaintiff's statement that his orders or pass required 
that he should be recelved on any "train," and the nature of his service 
made this reasonable. He testified that for many years he was in the habit 
of riding on engines or anywhere most convenient or necessary to get him 
along. Another rule of the company defined the word "train" as including 
an engine running alone as this was, and his orders had always been so 
construed in the service. The court overruled the defendant's motion to 
direct a verdict on the ground of fellow service, and, submitting only the 
Question of damages, the jury returned a verdict of $6,000 for the plaintiff. 
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Tbomasson & Williams, for plaintiff. 
Sweeney & Farrabaugh, for défendant. 

HAMMOND, J. (after stating the facta as aboveÇ. In denying the 
defendant's aiotion it is possible the court is misconstruing the efl'ect 
of the case of Eailroad Co. v. Conroy, 175 U. S. 323, 20 Sup. Ot. 85, 

Adv. S. U. S. 85, 44 L. Ed. , the latest exposition of the law of 

fellow service by the suprême court of the United States. Because 
that court has overruled the Ross Case (112 U. S. 377, 5 Sup. Ct. 184, 
28 L. Ed. 787) it does not follow that it has established the broad con- 
tention of the learned counsel for the défendant company that the 
exemption from liability for the négligence of fellow servants covers 
ail employés from the président down, except where the company 
has failed to furnish — ^First, a reasonably safe place; or, secondly, 
adéquate appliances; or, thirdly, to make diligent inquiry as to the 
competency of co-servants. 

The court does quote cases that enunciate thia extrême doctrine, 
apparently, but it is one of the features of the case that the learned 
justice delivering the opinion of the court is most careful to confine 
its efifect to the précise facta involved, and déclines to educe a rule 
applicable to ail possible circumstances, — such as the rule insisted 
on by the defendant's counsel hère. Each case dépends on its own 
circumstances. And this must be so, for, as Judge McKinney says in 
Washburn v. Bailroad Co., 3 Head, 638, 642: 

"If tblB be correct,— that the board of directors only is to be regarded as 
the principal or master,— it will inevitably follow that the company cannot 
be held liable, In a case like the présent, unless it can be shown that the In- 
Jury resulted from the direct action of the company in its corporate capac- 
ity. This is absurd. The corporation, of necessity, acts through the instru- 
mentality of its offlcers and agents. If not prohibited by the charter, it may 
delegate its authority to its offlcers and agents, so far as it may be neces- 
sary to etfect the purposes of its création. It must act In this mode, or not 
act at ail." 

In a very wide sensé ail engaged in the opération of a railroad, 
from the président to the axle greaser, are fellow servants, to be sure; 
but this is not what the cases mean by that expression. In this case 
the company had delegated to some proper officiai the authority to 
contiact with this plaintiff that he should inspect and properly care 
for ail the appliances for water supply at the water stations from 
Bowling Grreen to Memphis, and to contract with him for his safe 
transportation from one place to another for the performance of that 
service, for which he was supplied with the necessary passes and 
orders to receive him on any train; and by means of thèse orders 
he was admitted to the engine on which he was injured by collision 
through the négligence of its driver. He had not the leaat connec- 
tion with the movement of that engine, or of any train on which he 
might be traveling. It was, indeed, not going ail the way to the 
point he wished to reach. He was not chargea with any duty even 
remotely connected with ils movements imposing on him any care 
to guard himself against the négligent management of the engine, 
jointly or otherwise; nor of that character which would imply, neces- 
sarily, that the dangers of the engineer's négligence were assumed by 
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Mm. The suggestion tliat he performed a like service to that of 
the fireman when shoveling coal or receiving it on the tender is a 
very strained one. He did not attend the water tank or deliver 
water to the engine, but only kept the pumps in repair. Not any 
more than a machinist engaged in repairing car wheels or locomotive 
machinery was he jointly employed in the business of running the 
trains or engines on which he toolc his passage. It was the duty 
of the Company to transport him, and the engineer was its agent in 
doing that work for him. Mr. Justice Brown, in Eailroad Co. y. 
Hambly, 154 U. S. 349, 857, 14 Sup. Ct. 984, 38 L. Ed. 1012, says this: 

"If the departments of the two servants are so far separatecJ from eaeh 
other that the possibility of coming in contact, and hence of incurring dan- 
ger from the négligent performance of the duties of such other department, 
could not be said to be within the contemplation of the person injured, the 
doctrine of fellow service should not apply. In this view it is not difflcult 
to reconcile the numerous cases whicii hold that the persons whose duty it is 
to keep railroad cars in good order and repair are not engaged in a common 
employment with those who run or operate them." 

And he pronounces this the most satisfactory test. He cites, by 
way of illustration of what is meant by the test he is applying, the 
case of Eailroad Co. v. Herbert, 116 U. S. 642, 6 Sup. Ct. 590, 29 L. 
Ed. 735. If the case we hâve in hand were reversed in its facts some- 
what, so that the engineer had been injured by some négligence of 
the plaintiff, Stuber, in making repairs of a pump, let us say, it is con- 
clusively estahlished by this last-cited case and its approval by Mr. 
Justice Brown's opinion and reasoning on the subject that the doc- 
trine of their fellow service would be no défense. ÀVhy, then, should 
it be now, when the injury is the other way? for there is mutuality 
of risik in the doctrine. Again, let us suppose that the plaintilï's con- 
tract had been to do the work of keeping the water appliances in re- 
pair for a compensatory sum that would contemplate the payment 
by him of his travel fares; would it then be claimed that he was a 
fellow servant with the engineer? In effect, he does the work for 
|80 per month plus travel fares, since they give him free transporta- 
tion. Or, suppose he should be traveling in his own conveyance, or 
otherwise independently, while on duty in the company's service, and 
were injured by the engineer; would they then be fellow servants? 
Only in the widest sensé that would, by the universality of the applica- 
tion, be a réduction to that absurdity mentioned by Mr. Justice McKin- 
ney in the case above quoted, 

Overrule the motion. 



GALLIVAN V. JONES et al. 

(Circuit Court of Appeals, Ninth Circuit May 14, 1900.) 

No. 578. 

ExECUTORS— Parties to Suit on Claim against Estate— Caltforkia Statutb. 
Code Civ. Proc. Cal. § 1490 et seq., provides that claims agalnst the es- 
tate of a décèdent must be presented to the exécuter or administrator 
and to the judge of the superior court for allowance, and. if rejected, 
suit may be brought thereon against the executor or administrator. It 
also provides (section 1510) that, if the executor or administrator is a 
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créditer, hls claim must be presented to thé judge, and, If disallowed, 
sait may be brought thereon against the estate, and summons served 
upon the Judge, who Is authorlzed to appoint counsel on behalf of the 
estate. Held, that the latter section was not applicable where one of 
two or more executors was a ereditor of the estate, but that in such 
case his claim should be presented for allowance to the other executors, 
and, If disallowed, suit should be brought against them, and not against 
the estate eo nomine. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

J. B. Clarke, R. Percy Wright, and Black & Leaming, for plaintifE 
in error. 
H. G. Platt and Richard Bayne, for défendants in error. 
Crittenden Thornton, amicus curiaB. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge, 

ROSS, Circuit Judge. The plaintiflf in error was plaintiff in the 
court below. The action was commenced by him in that court, 
upon the ground of diverse citizenship of the parties, to recover 
$6,525, — the alleged value of his services as physician and surgeon, 
rendered to the deceased, Henry C. Nelson, during his lifetime. 
The original complaint alleged that by the last will of the deceased, 
which was duly admitted to probate on November 29, 1897, by the 
superior court of Colusa county, Cal., the plaintiff and the defend- 
jants J. Thad Jones, J. W. Goad, and R. E. Smith were appointed 
executors thereof, to ail of whom letters testamentary were duly 
issued, and ail of which executors duly qualifled and entered upon 
the diseharge of their duties. The original complaint further al- 
leged that at ail times therein mentioned the Honorable H. M. Al- 
bery was, and still is, the judge of the superior court of Colusa 
county, Cal., and that on or about the lOth day of October, 1898, the 
plaintiff presented to him his verifled claim for the said services, 
which the said judge refused to allow as presented, but on the lOth 
day of November, 1898, allowed for the sum of $575. The prayer 
of the original complaint was for judgment against the défendants 
Jones, Goad, and Smith, as executors, for the sum of |6,525 and 
costs of suit, to be paid in due course of administration of the es- 
tate. A demurrer interposed by the défendants to the original 
complaint upon the ground that it did not state facts suflficient to 
constitute a cause of action against the défendants was sustained 
by the court below, with leave to the plaintiff to amend. There- 
upon, and on April 13, 1899, the plaintiff flled an amended com- 
plaint, in which the estate of the deceased, Nelson, eo nomine, was 
made défendant, together with the original défendants, and in which 
the plaintiff repeated, in substance, the averments of the original 
complaint in respect to the rendition of his professional services 
to the deceased during his lifetime, their value, the death of the 
deceased, the probate of his will, the appointment and qualiâcation 
of the plaintiff and défendant executors, and alleged that, by rea- 
son of the fact that the plaintiff is a claimant against the said es- 
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tate, the plaintiff is not made a défendant as exécuter thereof, and 
further alleged that on October 4, 1898, the plaintiff presented Lis 
verifled claim to the défendant executors at the place designated 
in the notice to the creditors of the estate as the place at which ail 
claims should be presented; that his said claim has never been al- 
lô wed by the défendant executors, or any of them; that at ail the 
times mentioned in the amended complaint the Honorable H. M. 
Albery was, and still is, the judge of the superior court of Colusa 
county, Cal.; and that on or about the lOth day of October, 1898, 
the plaintiff presented to him his verified claim for the said serv- 
ices, which claim the said judge refused to allow as presented, but 
on the lOth day of November 1898, allowed in the sum of |57o, 
which allowance the plaintiff refused to accept. He prayed judg- 
ment against the défendant executors and against the estate, eo 
nomine, for the sum of $6,525 and eosts of suit. The défendant 
executors thereafter moved the court to strike from the amended 
complaint the allégations respecting the présentation to them of 
the claim of the plaintiff, and their failure to allow the same, and 
also demurred to that pleading on the ground that it did not state 
facts sulïicient to constitute a cause of action against them. The 
court below denied the motion to strike out, and overruled the 
demurrer of the défendant executors, whereupon they filed an an- 
swer to the amended complaint, in which they denied that the serv- 
ices rendered by the plaintiff to the deceased, Nelson, were of any 
greater value than |575, and setting up, among other things, that, 
under and by virtue of the provisions of section 1510 of the Code 
of Civil Procédure of the state of California, the défendant exec- 
utors had no authority to allow or reject the plaintiff's claim, and 
therefore did not act upon it; that, under and by virtue of that 
section of the California Code, the plaintiff's claim could only be 
presented to the judge of the superior court of the county of Colusa, 
and upon its rejection suit could be brought thereon only against 
the estate, eo nomine, and not against the executors of the estate, 
each of whom, they alleged, was improperly joined with the défend- 
ant estate. To the amended complaint the défendant estate also 
filed a demurrer, upon the following grounds: (1) That it did not 
state facts sufflcient to constitute a cause of action against said 
estate; (2) that there is a misjoinder of parties défendant therein, 
to wit, that the défendant executors are, and each of them is, im- 
properly joined with the défendant estate as défendants therein; 
and (3) that the cause of action stated in the amended complaint 
against the estate of the deceased, Nelson, is barred by the provi- 
sions of section 1498 of the Code of Civil Procédure of "the state of 
California, The court below sustained the last-mentioned demurrer 
on the ground that the action against the estate, eo nomine, was not 
commenced within the time prescribed by the statute of the state 
of California. Thereafter the défendant executors moved the court 
for judgment upon the pleadings, which motion was granted, and 
a judgment entered in favor of ail of the défendants, dismissing the 
action at the plaintiff's cost, from which judgment the plaintiff 
sued out a writ of error, and assigned as the errors relied on for 
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a reversai the ruling of the court below in sustaining the demurrer 
of the défendant executors to the original complaint, the sustain- 
ing of the demurrer of the estate of the deceased, Nelson, to the 
amended complaint, the granting of the motion of the défendant 
executors for judgment upon the pleadings, and the entry of the 
judgment complained of. 

If the court below was right in overruling the demurrer of the de- 
fendant executors to the amended complaint, it must hare been 
wrong in granting their motion for judgment on the pleadings. The 
cause of action counted on is the implied promise of the deceased, 
Nelson, to pay the plaintiff the value of the services rendered by 
him. True, he was, by the statute of Califomia, required, as a con- 
dition to his right to bring suit against the estate of the promisor, 
which had passed into the control of the probate court of Colusa 
county, to présent his claim therefor. How and to whom? Sec- 
tion •li'dO of the Code of Civil Procédure of Califomia provides: 

"Every exécuter or admlnistrator must, Immefllately after his appointment, 
cause to be published in some newspaper of the county, if there be one, if 
net, then In such newspaper as may be designated by the court, a notice to 
the creditors of the décèdent requiring ail persons having claims against the 
estate to exhibit them, with the necessary vouchers, to the exécuter or ad- 
mlnistrator, at the place of his résidence or business, to be specifled In the 
notice," etc. 

Section 1494 pro vides: 

"Every claim which is due, when presented to the executor or admlnistrator, 
must be supported by the affldavlt of the claimant, or some one in his behalf, 
that the amount is justly due, that no payments hâve been made thereon 
which are not credlted, and that there are no ofCsets to the same, to the 
knowledge of the affiant. If the claim be not due when presented, or be 
contingent, the partlculars of such claim must be stated," etc. 

Section 1496 provides: 

"When a claim, accompanled by the affldavlt required In this chapter, is 
presented to the executor or admlnistrator, he must indorse thereon his ailow- 
anpe or rejection, with the day and date thereof. If he allow the claim, it 
must be presented to a Judge of the superlor court for his approval, who must 
in the same manner indorse upon it his allôwance or rejection. If the execu- 
tor or admlnistrator, or the Judge, refuse or neglect to indorse such allôwance 
or rejection for ten days after the claim bas been presented to him, such re- 
fusai or neglect may, at the option of the claimant, be deemed équivalent to a 
rejection on the lOth day," etc. 

Section 1503 provides; 

"Whenever any claim Is presented to an executor or admlnistrator, or to a 
judge, and he is willing to allow the same in part, he must state in his in- 
dorsement the amount he Is willing to allow. If the créditer refuse to accept 
the amount allewed In satisfaction of his claim. he shall recever no costs in 
any action therefor breught against the executor or admlnistrator, unless ' 
recover a greater amount than that offered to be allowed." 

Section 1500 déclares: 

"No holder of any claim against an estate shall maintain any action thereon. 
unless the claim Is fîrst presented to the executor or admlnistrator," with an 
exception not pertinent to the présent case. 

Section 1498 provides: 

"When a claim Is rejected elther by the executor or admlnistrator, or a 
Judge of the superior court, the holder must bring suit In the proper court 
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against the exécuter or administxatoT within three mc^nths after the date of 
its rejection, if it be then due, or within two montis after it becomes due, 
otlierwise tlie claim shall be forever barred." 

By section 17 of the same Code it is provided that the singular in- 
cludes the plural. 

Section 1510 proTides that: 

"If the exécuter or administrator is a creditor of the décèdent, his claim, 
duly authenticated by alHdavit, must be presented for allowance or rej-^ition 
to a judge of the superior court, and its allowance by the judge is sufficient 
évidence of its correctness, and must be paid as other claims in due course 
of administration. If, however, the judge reject the claim, action thereon 
may be had against the estate by the claimant, and summons must be served 
upon the judge, who may appoint an attorney, at the expense of the estate, to 
défend the action. If the claimant recover no judgment, he must pay ail 
costs, including defendant's reasonable attomey's fées, to be fixed by ttie 
court." 

The provisions of the state statute in respect to the présentation of 
claims against the estate of a deceased person apply equally to ail 
creditors, be they citizens of the same or some other state, or aliens. 
If, after such présentation, a controversy arises concerning the claim, 
an action at law or in equity may arise, of which the proper United 
States court may take cognizance where the requisite jurisdictional 
facts are shown to exist, but not until then. In the présent instance 
the plaintifif in error presented his claim to his co-executors as well 
as to the judge of the probate court. His co-executors did not allow 
it at ail, and the probate judge allowed it in part only. Thereupon 
a controversy arose in respect to the debt, which the plaintiff in error, 
being an alien, and his co-executors and the probate judge being citi- 
zens of the state of California, had the right to hâve determined by 
the court below. Clark v. Bever, 139 U. S. 97, 11 Sup. Ct. 468, 35 
L. Ed. 88; Byers v. McAuley, 149 U. S. 615, 620, 13 Sup. Ct. 906, 
37 L. Ed. 867. Thig is not directly denied on the part of the défend- 
ants in error. Their contention is that the plaintiff in error's co- 
executors were not suable at ail; that the estate of the deceased, 
Nelson, eo nomine, could only be sued; and that it was not made a 
party to the action until after the time allowed by the state statute 
for the bringing of a suit on the plaintiff's cause of action had ex- 
pired. But, as a matter of course, if the plaintiff in error's co-execu- 
tors were not suable, the diverse citizenship of the parties requisite 
to give the court jurisdiction of the action would not exist; for 
it certainly will not be claimed that the estate of the deceased, NeU 
son, is a citizen of any state. "The estate of a décèdent," said Mr. 
Justice Miller in delivering the opinion of the suprême court in Hess 
V. Reynolds, 113 U. S. 73, 76, 5 Sup. Ct. 378, 28 L. Ed. 928, "is neither 
a person nor a corporation. It can neither sue nor be sued. It con- 
sists of property, or rights to property, the title of which passes, 
on his death, with right of possession, according to the varying laws 
of the states, to executors of a will, administrators of estâtes, heirs or 
devisees, as the case may be. Thèse parties," continued the court 
in the case cited, "represent, in their respective characters, the rights 
which hâve devolved on them in any controversy, légal or équitable, 
which may become a matter of judicial contest with other parties 
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having conflicting înterests. In regard to controvereîes with debt- 
ors and creditors, the executor, if there be a will, or the administra- 
tor, if one bas been appointed, représenta the rigbts and the obliga- 
tions which had been those of the deceased. The right of the ad- 
ministrator or executor to sue in the ordinary courts of the country 
to enforce the payment of debts owing the décèdent in his lifetime, 
and unpaid at his death, bas always been recognized; and it is be- 
lieved that no System of administering the estâtes of decedents bas 
changed tbis principle. The courts of the United States bave always 
been open to such actions wben the requisite citizenship exists, and 
for tbis purpose the citizenship of the administrator or executor con- 
trols, and not that of the décèdent. So, also, until récent times, the 
administrator or executor was liable to be sued in the ordinary courts, 
wbetber state or national, on obligations contracted by the décèdent; 
and such is probably the law of most of the states of the Union at 
tbis day. To such a suit the administrator could, at common law, 
bave pleaded that there were no assets in his hands unadministered, 
or he could bave denied the cause of action set up by plaintifl. How 
far a déniai of assets would be a good plea now dépends on the stat- 
utes of the varions states, and the various modes of obtaining equality 
of distribution among creditors wbere there is not enough to pay 
ail. Such suits, in the absence of any controlling law, can be brought, 
and bave been brought, in the courts of the United States, where the 
requisites of jurisdiction between the parties exist. Tbis jurisdic- 
tion of the courts of the United States, in controversies between citi- 
zens of différent states, cannot be ousted or annulled by statutes of 
the states assuming to confer it exclusively on tbeir own courts. It 
inay be convenient that ail debts to be paid ont of the assets of a 
deceased man's estate shall be eetablished in the court to which the 
law of the domicile bas confided the gênerai administration of thèse 
assets; and the courts of the United States will pay respect to tbis 
principle, in the exécution of the process enforcing tbeir judgments 
out of thèse assets, so fàr as the demands of justice require. But 
neither the principle of eonvenience, nor the statutes of a state, can 
deprive them of jurisdiction to hear and détermine a controversy 
between citizens of différent states, wben such a controversy is dis- 
tinctly presented, because the judgment may affect the administration 
or distribution in another forum of the assets of the decedent's estate. 
The eontroverted question of debt or no debt is one which, if the rep- 
résentative of the décèdent is a citizen of a state différent from that 
of the other party, the party properly situated bas a right, given by 
the constitution of the United States, to bave tried, originally or by 
removal, in a court of the United States, which cannot be defeated 
by state statutes enacted for the more convenient settlement of es- 
tâtes of decedents." 

In the case of The Burns, 9 Wall. 237, 19 L. Ed. 620, it was at- 
tempted to âustain certain writs of error by virtue of the statute of 
Missouri known in that state as the "Boat Law," by which act pro- 
ceeding was authorized against the res, and the vessel was a good 
deal treated of by the act as the défendant in the case. In the course 
of its opinion the suprême court observed: 
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"It Is said that the statute of Missouri allows the steamboat to be sued by 
name, and allows a défense to be made by the owner in the name of the 
vessel. But the states cannot in this manner confer on an inanimate object, 
without sensé or reason or légal capacity, the right to prosecute légal pro- 
ceedings in the fédéral courts." 

For the same reason it would be very difflcult to resist the conclu- 
sion that the states cannot, should the attempt be made, In a case 
like the one at bar, where there are executors representing the rights 
of the estate, and capable of acting in their représentative capacity, 
provide that they cannot be sued, but that an inanimate object,— 
the estate, eo nomine, — without sensé or reason or légal capacity, 
should be; thereby ousting the jurisdiction of the fédéral court in 
a case, like the présent one, where the plaintiff would otherwise hâve 
the constitutional right to hâve the controverted question of debt or 
no debt determined by a fédéral court. However, we do not find 
it necessary to décide that question ; for we do not find that the su- 
prême court of California has ever held that by the terms of the stat- 
ute of that State, the provisions of which are quoted above, the es- 
tate, eo nomine, only can be sued by an exécuter having a claim 
against it in cases where there are more than one executor of the 
estate duly qualified and acting, which is the exact case at bar; nor 
does our construction of the provisions of the California statute lead 
to any such resuit. Sections 1490, 1494, 1496, 1503, 1500, and 1498 
of the Code of Civil Procédure of California are manifestly gênerai 
provisions, by which provision is made for the publication by the 
executor or executors, administrator or administrators, as the case 
may be, of a notice to the creditors of the décèdent, requiring ail per- 
sons having claims against the estate to exhibit them, with the nec- 
essary vouchers, to the executor or executors, administrator or admin- 
istrators, as the case may be, at a designated place and within a 
designated time. It is also thereby declared how claims shall be veri- 
fled, and provision is then made for their allowance or rejection by 
the executor or executors, administrator or administrators, as the 
case may be, and by the probate judge. It is then provided by section 
1498 that "when a claim is rejected either by the executor or admin- 
istrator, or a judge of the superior court, the holder must bring suit 
in the proper court against the executor or administrator within 
three months after the date of its rejection, if it be then due, or 
within two months after it becomes due, otherwise the claim shall 
be forever barred"; and by section 1500 it is declared that "no holder 
of any claim against an estate shall maintain any action thereon, 
unless the claim is first presented to the executor or administrator," 
with an exception not important to mention. Thèse provisions 
clearly cover and apply to cases where there is more than one execu- 
tor or administrator, and one of them is a créditer of the estate; 
for in ail such cases there is a qualified représentative of the estate, 
capable of acting, and who is by the statute required to act, on the 
claim. But the législature of the state recognized the fact that there 
might be cases in which there would be but one executor or admin- 
istrator, who himself might hâve a claim against the estate, and, fur- 
ther, that the judge of the probate court might be a creditor of the 
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estate, in neither of whicL instances should the daim be passed upoa 
by the claimaût himself. So provision was made for eâch of such 
cases, — in the case of the judge, by section 14&5, which provides, "Any 
judge of a superior court may présent a claim against the estate of 
a décèdent for allowance to the exécuter or administrator thereof; 
and if the executor or administrator allows the claim, he must, in 
writing, designate some judge of the superior court of an adjoining 
countjj who, upon the présentation of the daim to him, is vested 
"with the same power to allow or reject it as he would hâve if the will 
had been proved or administriation granted in his own county; and 
the judge presenting such daim, in case of its rejection by the execu- 
tor or administrator, or by such judge as shall hâve acted upon it, 
has the same right to sue in the proper court for its recovery as other 
persons hâve when their claims against an estate are rejected;" and 
in the case of a single executor or administrator, who is also a créd- 
iter of the estate, by section 1510 already quoted. îThese are plainly 
spécial provisions to meet the particular cases provided for, and are 
inapplicable to cases covered by the preceding gênerai provisions. 
No décision of the suprême court of the state otherwise construing 
thèse provisions of the state statute has been called to our attention^ 
nor hâve we been able to find one. We must therefore construe the 
provisi<>ns fop ourselves, whieh seem to us plain enough. The judg- 
ment is reyersed, and the cause remanded to the court below for fur- 
ther proceedings not inconsistent with this opinion 



MONTANA MIN. 00., Limited, v. ST. LOUIS MIN. & MILL. CO. OF 

MONTANA. 

(Circuit Court of Appeals, Ninth Circuit. May 14, 1900.) 

No. 567. 

1. MiNtNG Claims— CoNTETANCB to Settle Disputed Boundart— Construc- 

tion. 

In conjpllance with a decree for speciflc performance of a contract made 
between the owners of two adjoining minlng claims In settlement of a suit 
brought to détermine à disputed boundary between tbem, the owner of 
one claim conveyed to the owner of the other the strip in dispute, "to- 
gether with ail the minerai therein contalned, together with ail the dips, 
spurs. and angles, and; aliso ail the metals, ores, gold and sllver bearing 
quartz rock.and earth therein." Eeld, tbat such conreyançe had no other 
effect than tp flx the surface boundary between the two claims in accord- 
ance with the original contention of the grantee, and did not deprive the 
grantor of any extralâteral rlghts under the ground so conveyed; such 
boundary being a side Une of its claim.> 

2. Same— Action FOR Conversion of Obe— Pleaping. 

A complaint which allèges that plaintlff is the owner of a minlng clalm, 
and of ail the precloùs metals contalned in any vein or Iode, through its 
entire dépth, whose apex is wlthln the surface lines of such claim, and 
that défendant, the owner of a claim which adjoins one of the side lines 
of plaintiff's, has minçd and removed, pre from a vein which has Its apex 
In plalntifCs claim, Is sufflcient, In the absence of a démarrer thereto, to 
support a jûdgment in favor of plaintiflf for the conversion of such ore, 
although It does not speclfically allège the facts which show that tlie 
boundary between the claims of the parties Is a side Une of plaintlfC's 
claim, beyond which it bas extralâteral rights. 



MONTANA MIN. CO. V. ST. LOUIS MIN. à MILL. CD. 431 

8. Same— Possession of Vein. 

Possession of the surface of a mlning clalm is possession of a veln or 
Iode having its apex wittiin the surface lines of the claim, although, In 
extending downward, such vein may pass beyond the vertical side lines 
of the daim, and ■will support an action of trespass for the removal of ore 
from such vein, beneath the surface of an adjoining claim. 

4. Same— Tkespass — Damages Recovekable. 

Where, in an action for the conversion of ore, an Injunction has been 
issued, in compliance with which the défendant has stored certain ore 
theretofore mined, it is not entitled to hâve the value of such ore taken 
into account in réduction of damages uniess it proves such value, and re- 
turns or tenders the ore to the plaintifC. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Chas. J. Hughes and Cullen, Day & Cullen, for plaintiff in error. 

Arthur Brown, Thomas C. Bach, E. W. Toole, and H. P. Henderson, 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error, the St. Louis 
Mining & Milling Company of Montana, was the plaintifE in an action 
brought against the plaintiff in error, the Montana Mining Company, 
Limited, for trespass and conversion of ore which was alleged to hâve 
been taken from the plaintiff's mine by the défendant in the action. 
The plaintiff in the action owned the St. Louis mining daim, and the 
défendant owned the Nine Hour mining claim, which adjoined it on 
the east. The principal contention in the case concerns the construc- 
tion to be given to a conveyance which was executed by the owners of 
the St. Louis daim to the owners of the Nine Hour daim. The con- 
veyance was made to settle a contre verey that had arisen concerning 
the easterly boundary line of the St. Louis claim. That was the older 
of the two claims. At the time of applying for a patent the locators 
thereof included in their survey a portion of the premises which were 
claimed by the owners of the Nine Hour claim. The latter made an 
adverse claim, and brought an action thereupon. Before the cause 
came on for trial the suit was compromised. It was agreed that, as 
soon as patent was obtained to the St. Louis claim, the owners there- 
of would convey back to the owners of the Nihe Hour claim the strip 
of land which was in controversy, — a strip 30 feet wide, to be de- 
scribed by metes and bounds, — "together with ail minerai therein con- 
tained." The owners of the 'St. Louis claim, having obtained the pat- 
ent, refused to make the conveyance. Suit was brought by the owners 
of the Nine Hour claim for spécifie performance of the contract. In 
the complaint in that suit it waa alleged that the contract had been 
made "for the purpose of settling and agreeing upon the boundary line 
between the said Nine Hour lode-mining claim and the said St. Louis 
mining claim." A decree was rendered in the suit in favor of the 
plaintiff therein, and in pursuance thereof a conveyance was executed 
by the St.LouisMining & Milling Company, the défendant in error hère, 
conveying to the Montana Mining Company, Limited, the 30-foot strip, 
by metes and bounds, "together with ail the minerai therein contained, 
together with ail the dips, spurs, and angles, and also ail the metals, 
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oreis, gold and silver bearing quartz rock, and earth therein," etc. It was 
shown upon the trial of the case at bar that in the St. Louis claim tbere 
are two veins, — one, the discovery vein, running through tbe daim 
from end to end, northerly and southerly, and dipping to the east; 
and a second vein apexing for a long distance within the daim, and 
dipping easterly underneath the Nine Hour claim, a portion thereof 
dipping underneath the premises which were conveyed by the deed 
above referred to. The question involved in the suit is the ownership 
of the ores of said second vein, which lie beneath the said conveyed 
premises, and of which the apex .of the vein which canies the same 
lies entirely within the St. Louis claim. 

It is contended by the plaintiff in error that by the deed above re- 
ferred to there was conveyed to it, from the owners of the St. Louis 
claim, title to ail the ores lying beneath the surface of the strip of land 
therein described, and lying eastward of a vertical plane extended 
downward on the division line so created between the two daims. We 
are unable to assent to this contention. In interpreting the convey- 
ance in question, regard must be had, not only to its terms, but to the 
subject-matter involved and the surrounding circumstances, in order 
to ascertain the intention of the parties. Said the court in Richmond 
Min. Co. v. Eurêka Min. Co., 103 U. S. 846, 26 L. Ed. 560, "The 
language used is to be construed with référence to the peculiar prop- 
erty about which the parties were contracting." The court, in the 
light of the circumstances of that case, held that a line "continued 
downward to the center of the earth was not a vertical plane, but must 
be construed as extending the boundary line downward through the 
dips of the veins or Iodes wherever they might go in their course to- 
wards the center of the earth." The controversy between the own- 
ers of the St. Louis and the Nine Hour daims was one which involved 
surface lines only. No dispute had arisen concerning the ores be- 
neath the surface. The owners of the Nine Hour claimed nothing 
more than that the eastern side line of the St. Louis, as it was surveyed, 
encroached upon their territory. They based their adverse action 
upon that contention. The compromise was an admission that their 
claim was just. When the suit was brought for the spécifie perform- 
ance of the compromise contract, it was brought by the successors in 
interest of those who had represented the Nine Hour daim at the time 
of the compromise. The plaintiffs therein were not the assignées of 
the contract. They maintained the suit solely as owners of the Nine 
Hour claim, and upon the theory that the strip of land so contracted 
to be conveyed was a portion of the Nine Hour claim. Ail thèse anté- 
cédent circumstances leading up to and culminating in the deed are 
properly considered in determining what was the intent of the parties 
to the contract. If the adverse action which was brought by the 
owners of the Nine Hour claim had gone to trial, and had resulted in 
a judgment fully sustaining thdr contention, the resuit would hâve 
been to fix a surface line of division between the two daims, without 
aiïecting rights to the ores beneath the surface otherwise than as they 
are controUed by the mining laws of the United States. The owners 
of the St. Louis claim would still hâve retained the right to f ollow their 
vdn extralaterally in its dip beneath the surface of the strip of land 
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which was the subject of the conveyance. Upon wliat theory can it 
be said that the owners of the Isine Hour claim acquired more by the 
conveyance which was made to compromise the action than they could 
hâve acquired by a judgment in the action itself, flxing the boundary 
upon the very line which they contended was the true line? It is not 
to be supposed that the owners of the St. Louis claim intended, by 
the compromise contract, not only to surrender the whole of their 
contention concerning the true location of the boundary line, but also 
to devest their claim of its extralateral rights, — rights that had not 
been in litigation, and had not been assailed by the owners of the ad- 
joining claim. To manifest such an intention, the terms of the con- 
tract and of the conveyance would, under the circumstances, need to 
be clear and explicit. The use of the words "together with ail the 
minerais therein contained" is not sufflcient. Those words so inserted 
in the eontract and in the deed are not more inclusive or more sig- 
niflcant than the words universally employed in grants of mining 
claims, "together with dips, spurs, angles, and also ail the metals, 
ores, etc., therein." Counsel for the plaintiff in error rely upon two 
décisions which, it is said, favor the construction which they contend 
for, — the Eurêka Case, 4 Sawy. 302, Fed. Cas. No. 4,548, and Stinch- 
fleld V. Gillis, 107 Cal. 86, 40 Pac. 98. In the first case two owners of 
several adjoining claims had fixed and agreed upon a line running 
northerly for a fixed distance, which should be a division between the 
claims. It was not a line running with the strike of the vein, but 
across it. Thereafter a controversy arose concerning the right to mine 
the ores of the vein at a point beneath the surface further north than 
the line of division extended. The court held that the line so arbi- 
trarily adopted must be projected as far as the Iode extended, and must 
necessarily divide ail that the location upon the surface carried. In 
that case the parties to the agreement had, by the terms thereof , made 
so clear their intention to divide their claims by a vertical plane, and to 
confine their mining rights to either side thereof, that there was no 
room for construction. In the case of Stinchfield v. Gillis it was held 
that if the locator of a mining claim should convey a portion of his 
claim by metes and bounds, without any réservation in his deed of con- 
veyance, his grantee would be entitled to ail the gold that might be 
found within the ground conveyed, in any vein whose apex was within 
the surface lines of his deed. Said the court (page 90, 107 Cal., and 
page 100, 40 Pac), "Ail that we hold is that inasmuch as the gold in 
question was within the giound conveyed by Gillis to the plaintiff, and 
in a vein whose apex was within the surface lines of that ground, it 
belonged to the plaintiff." We do not see that either case affords light 
upon the proposition involved in the case at bar. Upon considération 
of ail the circumstances, we entertain no doubt that it was the purpose 
of the contracting parties to fix a boundary line between the two 
mining claims, reserving to each claim the rights that would hâve 
attached if the boundary line had been settled without controversy; 
and the language of the contract and of the deed sustains that con- 
clusion. 

It is earnestly contended that the complaint does not state a cause 
of action, for the reason that it appears therefrom that the vein which 
102F.— 28 
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ikië défendant in error daims the right to pureue under the surface so 
conveyed to the plaintiff in error is not the discovery vein, and that 
there is no allégation that the discovery vein runs in any particular 
<iirection, or that its strike would intersect the end lines, or that it 
runs lengthwise of the claim, rather than across, or that it dips in any 
given direction, and that for want of thèse allégations the complaint 
wholly fails to show a right in the défendant in error to pursue beyond 
its vertical side lines the vein f rom which the ores in controversy were 
taken. It is true that the complaint does not mention the direction of 
the discovçry vein or its dip. It contains the allégation, however, that 
the défendant in error is the owner of, and in the possession of, the 
St. Louis quartz lode-mining claim, "and of the quartz, rock, and ore 
and precious metals eontained in any and ail veins, lodea, and ledges 
of mineral-bearing rock, through their entire depth, the tops or apices 
of which lie within the surface lines of the said fractional portion of 
said St. Louis lode-mining claim." It describes the mining claim by 
metes and bounds, and shows that it is about 1,500 feet in length by 
nearly 600 feet in width. The description closes with thèse words: 
"Said lots, Nos. 54 and 55A, extending 1,500 feet in length along said 
St. Louis vein or Iode." It allèges that the strip of land beneath the 
surface of which the ores in controversy were mined lies east of the 
east side line of the claim. It allèges that the dip of one of the 
veins, having a portion of its apex inside of the surface of the St. 
Louis claim, is to the east, and dips under and beneath the 30-foot 
strip of the Nine Hour claim, and proceeds to allège that from said 
vein so apexing within the St. Louis claim, and extending beneath the 
Nine Hour claim, the ores in controversy hâve been taken by the 
plaintifif in error. No motion or demurrer was flled to the complaint, 
but the plaintiff in error answered upon the merits. 

In Walrath v. Champion Min. Co., 19 C. C. A. 328, 72 Fed. 978, this 
court said : 

"The aet of 1872, in granting ail other veins that were 'within the surface 
lines of préviens locations, did not creale any new lines for such other veins, 
nor invest the court with any authority to make new end lines for such other 
veins. • * • When the end lines of a mining location are once fixed, they 
bound the extralateral rights to àll the Iodes that are thereafter found within 
the surface lines of the location." 

In Del Monte Min. Co. v. Last Chance Min. Co., 171 U. a 89, 18 
Sup. et. 908, 43 L. Ed. 86, it was said: 

"Our conclusions may be summed up In thèse propositions: First. The lo- 
cation as ruade on the surface by the locator détermines the extent of rights 
below the surface. Second. The end lines, as he marks them on the surface, 
with the single exception hereinafter notlced, place the limits beyond which 
he may not go in the appropriation of any vein or veins along their course 
or strike. Third. Every vein, 'the top or apex of which lies inside of such 
surface lines extended downward vertically,' becomes hls by virtue of his 
location, and he may pursue it to any depth beyond his vertical side lines, 
although in so doing he enters beneath the surface of some other proprietor. 
Fourth. The only exception to the rule that the end Unes of the location as 
the locator places them establish the limits beyond which hé may not go 
in the appropriation of a vein on its course or strilce is where It is developed 
that in fact the location bas been placed, not along, but across, the course 
of the vein. In such case the law déclares that those which the locator 
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called hls side Unes are hls end Unes, and those whlch he ealled end Unes are 
in fact side lines." 

Upon the expressions of the suprême court just quoted, and upon 
the assumption that the locator of a mining claim bas, unless the con- 
trary be shown, complied with the law in locating his claim, the de- 
fendant in error contends that the presumption arises that the dis- 
covery vein in this instance runs lengthwise with the claim, and not 
across the same. This contention it is unnecessary hère to consider. 
We flnd in the complaint the distinct allégation that the défendant in 
error owns ail the precious metals contained in any vein or Iode of 
mineral-bearing rock, through their entire depth, whose apex is within 
the surface of the St. Louis quartz lode-mining claim, and the further 
averment that the ores in controversy were mined from a vein which' 
so apexes within the surface of the claim. Thèse averments are suf- 
ficient to show that a cause of action existed, and are sufScient to sus- 
tain the judgment. 

It is contended that the court erred in refusing to instruct the jury, 
at the request of the plaintiff in error, that the défendant in error was 
not in Buch possession of the vein as to maintain the action of trespass. 
It is urged that the possession of the apex of the vein in the surface of 
the St. Louis claim was not the actual possession of the vein, as it ex- 
tended beneath the surface of the Nine Hour claim. We are able to 
discover no reason why the actual possession of the surface of a mining 
claim does not extend to ail that belongs to the claim. Such a posses- 
sion is not constructive, but actual. Said the court in Mining Co. v. 
Cheesman, 116 U. S. 533, 6 Sup. Ct. 483, 29 L. Ed. 713: 

"It Is obvlous that the vein, Iode, or ledge of whlch the locator may hâve 
'the exclusive right of possession and enjoyment' Is one whose apex is found 
inside of his surface lines extended vertically; and this right follows such 
vein, though In extendlng downward it may départ from a perpendlcular, and 
extend laterally outslde of the vertical lines of such surface location." 

In Pardee v. Murray, 4 Mont. 2^4, 2 Pac. 16, it was held that posses- 
sion of the surface is possession of ail veins or Iodes whose apices are 
within such surface lines. Said the court (page 277, 4 Mont., and page 
17, 2 Pac): 

"The possession of the respondent was sufRcient to maintain this action. 
* * ♦ Possession of the surface of a mining-clalm location is possession 
of ail veins, Iodes, and ledges, the tops or apices of which are înslde the sur- 
face lines, although such veins, Iodes, and ledges, as they go downward, may 
extend outside such surface lines." 

The case of Hugunin v. McCunnifl, 2 Colo. 367, cited by the plaintiff 
in error, does not sustain his contention. In that case the défendants 
had conveyed a mine, and delivered a shaft and level in the mine to the 
vendor of the plaintiffs, retaining a certain other shaft and level in 
the same Iode, not connected with the first. The défendants after- 
wards took ore from the level and shaft, which they retained. In 
trespass for the ore so taken, it was held that the plaintiffs had 
not the actual or the constructive possession of the place from which 
the ore was taken, for the reason that, throughout the length of the 
level retained by them, the défendants had actual possession, ex- 



436 102 FEDERAL REPORTER. 

tending to ail depths and levels from the surface to the center of the 
earth. 

Error is assigned to the refusai of the court to instruct the jury not 
to include in their verdict the value of certain ores which had been 
mined, but which had been gtored by the défendant therein, under an 
injunction issued in the action enjoining it from "disposing of, treat- 
ing, and reducing any ores heretofore removed or extracted from said 
premises," for the reason that such ores were held subject to the order 
of the court, and had not been converted to the use of the défendant. 
There is nothing in the pleadings or in the bill of exceptions to show 
that such ores had been returned or tendered to the défendant in error, 
or in any way accounted for; nor waa évidence offered for the purpose 
of definitely fixing the value of such ore, so that the court could hâve 
properly instructed the jury to take the same into account. It was for 
the plaintifO.in error, if it desired to hâve the value of such ores de- 
ducted from the amount of the verdict, to hâve caused the record to 
show that the ores were offered to, or were left in the possession of, the 
défendant in error, and to hâve submitted évidence of their value. 
But there is another answfer to this contention of the plaintiff in error. 
Although the instruction which was so requested was refused by the 
court, it dôes not appear from the bill of exceptions that the court did 
not, in its charge to the jury, fuUy and properly instruct upon that 
branch of the case. The bill of exceptions does not purport to contain 
ail of the charge of the court. It recites but two instructions, and says 
that the court, "among other things," so instructed the jury. Consider- 
ing the whole record and aH the assignments of error, we flnd no 
ground for reversing the judgment, and it is accordingly afflrmed. 



BIEN & CO. V. HESS. 

(Circuit Court of Appeals, Second Circuit May 28, 1900.) 

No. 28. 

1. LANDLonD ANC Tenant— Bkbach op Covenant to Repaie— Evidence. 

Evidence tliat want of repair of leased premises diminlatied the produe- 
tiveness of a part of the lessee'a manufacturing plant from 20 to 25 per 
cent, is too Indeflnite to warrant the jury In mailing a flndlng as to what 
extent the rental value of the premises was decreased by the iessor's 
failure to keep in repalr pursuant to a covenant of the lease, though the 
rental value of the whole is known. 

2. Same — Losses Recoverable. 

A tenant cannot recover of the landlord, as damages for breach of a 
covenant to keep the leased premises In repair, profits which he might 
hâve made, or for losses which he might hâve avoided, but only for the 
différence between the rental value of the premises as they were and 
what it would hâve been if in repair, taklng into considération the pur- 
poses for which they were to be used. 

3. Same— Mbasure of Dimisdtion of Rental Value. 

Where a tenant of premises used for manufacturing purposes claima 
damages for diminution In the rental value of leased premises by reason 
of the Iessor's breach of a covenant to keep the premises in repair, the 
decreased rental value of the premises should be ascertained by deducting 
from the agreed rental the sum which the lessor was obllged to expend 
for help and In operatlng the plant after the usual hours in order to turn 
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out the quantity of work, which, but for the defective condition, could 
hâve been turned out during tiie usual worlîing hours; hence it is error 
to exclude évidence tending to show the amount expended to keep the 
plant running overtime to turn out a normal quantity of work. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon a writ of error to review a judgment 
of the circuit court, Southern district of New York, entered upon a 
verdict which was direct ed in favor of the plaintiff below, who is 
défendant in error. The action was brought to recover for one quar- 
ter's rent of premises No. 140 Sixth avenue, under a lease made by 
Sayles to défendant (plaintiff in error), at a rent of |10,000 a year. 
The facts sufflciently appear in the opinion. 

Franklin Bien, for plaintiff in error. 
M. G. Holstein, for défendant in error. 

Before LA.COMBE and SHIPMAN, Circuit Judges, and THOMAS, 
District Judge. 

LACOMBE, Circuit Judge. There is no dispute as to the lease, as- 
signment, rent, etc.; the only questions arise upon breach of cove- 
nant to keep the premises in proper repair. 

In directing the verdict the trial judge said: 

"I am of the opinion that the lessor under the lease was bound to keep 
the premises In proper repair, to render them tenantable for the uses and 
purposes for which, by the lease, it was contemplated they would be oc- 
cupied. The covenant of tie lease in this respect is somewhat vague, and 
there Is some reason, perhaps, for the position taken by the plaintiff In this 
case, that the terms were not such as to compel the lessor to make the re- 
pairs. However, from that view I differ. But I am of the opinion that 
there Is not sufficient compétent évidence to enable the jury to ascertain 
what the damages were. The only damages which the law recognizes in 
such a case is the extent of the diminution of the value of the leased premises 
during the time when the repairs were not made, and we are given nothing 
hère by which we may détermine how much that was. The lesaee claims 
that, because his landlord has not repaired the premises according to the 
covenant of his lease, he can recover for ail damages to his business, conse- 
quential and remote. But he cannot recover such damages. The law does 
not recognize that rule of damages. It would open the door to too many un- 
certainties altogether. If the repairs are of a trlfling nature, then the lessee 
has a right to make them, and deduct the cost from the rent; if they are of 
a serious nature, then he is entitled to recover for the impaired rental value 
of the premises during the time of the existence of the breach. That is the 
measure of damages, and no other, and there is no évidence in this case by 
which we can détermine that; so I direct the Jury to find a verdict for the 
plaintiff." 

Many of the matters originally in dispute are, upon this review, to 
be taken as decided in favor of the défendant. Thus, it will be as- 
sumed that the lessor was bound to keep the premises in repair and 
tenantable; that for part of the time he failed to do so as to a sub- 
stantial portion of the premises; and that the repairs were not of 
such a trifiing character as to warrant the restriction of recovery for 
damages to the cost of making them. 

The measure of damages adopted by the circuit judge, viz. the im- 
paired rental value of the premises during the time of the existence 
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of the breach, is sanctioned by the authoritîes quoted by both sides. 
In Cpok V. Soûle, 56 N, Y. 420, the leaky roof of a stable was held 
a breach of thé covenant to repair. Evidence was given tending to 
show the value of the use of the premises in the condition they were, 
and what they would hâve been worth if in good repair, and also 
(under exception) further évidence showing that because of the leaks 
wagons and harness were injured.' The gênerai term (1 Thomp. & 
G. 116) sustained the admission bf the évidence excepted to on the 
ground that the jury migbt allow as damages either the différence in 
value of the use of the premises or the injury to the tenant's prop- 
erty, but the court of appeals repudiated such a rule, although they 
held the évidence admissible on othèr grounds. "The only rule of 
damages given to the jury * * ♦ was the différence in value of 
the use of the premises as they were and as plaintifif agreed to put 
them. • ♦ • That the rule of damages is correct was deter- 
mined by this court in Myers v. Burna, 35 N. Y. 269," In the case 
last referred to there was a leasfe of hôtel propertyL During some 
portion of the time four rooms, through a defect in the fines of the 
chimney, were of no use to défendant. The court of appeals ap- 
proved tt Charge that défendant was entitlëd to counterclaim "the 
fair value of the Use of such rooms for the time they were unoccu- 
pied." In Hexter v. Knoi, 63 N. Y. 561, the lessee of the Prescott 
House, a hôtel property, brought an action to recover damages for 
breach of cohtract to complète a new building and for failure to 
make repairs, by reason whereof cçrtain rooms were nntenantable. 
It wàs held that the lessée was entitlëd to the rental value of the 
rooms for iotél purposes during the time he was deprived of them 
by the default of the lessor, and that as to such of the rooms for 
which plàihtiff had furnîture he was entitlëd to damages based upon 
the value of their use as furnished rooms. 

Two questions, therefore, are presented: First, whether there 
was évidence in the case from which the jury might détermine the 
value of the use of the premises as they were and the value as they 
would hâve been had they been kept in proper repair, or, in other 
words, what was the rental value, for the purposes of the manu- 
facturing business which défendant carried on, of that part of the 
premises of which, by reason of the lessor's neglect, it temporarily 
lost the Use ; and, second, whether évidence was improperly exclud- 
ed froni which, with thât already in the case, the jury might hâve 
determined such value. , 

The theory of défendant is shown by the request to go to the jury 
with which it supplemented the exception to direction of verdict for 
plaintifif: 

"That the défendant In thls action has proved that he was deprived from 
the use and possession of the premises between December, 1896, and May, 
1807, at least twenty per cent, and that, the rent belng flxed by the terms 
of the lease, the jury bave the right tb détermine the amprint of damages, 
during that time." 

There is some évidence in the record as to an interférence with 
the enjoyment of the premises while certain construction work (the 
placing of new girders and trusses) was going on; but this waa 
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prior to the assignment to Hess, and it is stated in the brief of plain- 
tiff in error that no claim is made for it. The breach of covenant 
upon which défendant relies was the failure of the landlord to repair 
or to prevent a brealî in the cément floor of the cellar under the 
water-tight compartments behind the boilers. Water flowed in 
throngh the brealv. The effect of the influx of water is best de- 
scribed by the engineer (Loftus) : 

"The flow of water had the effect of retarding the draft to the point that 
we could not get the combustion in the combustion cliamber to get tlie 
amount of steam to run the engines to the proper capacity. * * * The 
water it gradually cornes and raises, and I hâve seen it raising from one inch 
to eleven inches, and going down as it raises, during a period of time that 
I did not take data of. * * * In December, 1896, and the three foUowing 
months, I had trouble with it. The water appeared there from December, 
1896, to May, 1897. In order to absorb this water, I had to be there, and 
get steam up with a dead fire, te siphon the water out— pump it eut — ^to the 
best of my ability; and then I couldn't get it ail out against the regular time, 
«nd the energy of the boilers — what pre.ssure 1 had raised when I started 
the engine to give power to the plant — would die right down. During the 
time of this trouble the same power that was given prior thereto— before 
that time— couldn't be given. • • * The water entered the ash box, and 
rose to in the neighborhood of about six inches from the grate bars. » * • 
I was during the trouble absorbing the water as fast as I could to prevent it 
reaching the fire." 

The witness English, employed in the press room, explains the ef- 
fect of the réduction of steam pressure as f ollows : 

"I was running a press of a certain make, and whenever the steam run 
low I had to shut down, and wait unt.il the steam got up again, before I could 
run it, owing to the construction of the press. • • * There were four- 
teen presses, * * • ail connected by one belting, so if one press stopped 
ail the steam presses stopped. 1 couldn't tell you whether during the period 
covered by December, 1896, to May, 1897, those steam presses stopped, but 
yarious times they stopped. They stopped nearly every day for certain pe- 
riods. When thèse presses stopped or slowed there was an effect on the 
work that was being doue. The press that I was working would not reg- 
ister. The cylinder used to drop by not running at the proper speed, and, of 
course, I had to stop or spoil the work. Some of the work on my press went 
tiirough spoiled, and that was occasioned by the fact that the steam run 
down, and slowed the press." 

The testimony of thèse two witnesses gires a very clear descrip- 
tion of the trouble, but it is wholly vague as to the extent of inter- 
férence with the bénéficiai use of the premises. Bien, the secretary 
and gênerai manager of the défendant company, testified that its 
business was lithographing, and gave a similar acconnt of the break 
in the floor and the influx of the water. To an inquiry as to how 
much breakage there was and how much water came in he said that 
he could only answer on reports made to him in a gênerai way. 

"The leakage [said the witness] prevented us getting the full capacity of 
product from our steam machinery, and necessitated the addifional expendi- 
ture for the purpose of seeuring it by working at night, or else by working 
a greater number of days for tiie purpose ot turning out our work. * * * 
The working hours of the corporation were from 8 a. m. to 5:30 p. m. • * • 
We had only two boilers for the opération of our engine. We had at one 
time 14 steam presses, ail of which were affected by it to so great an ex- 
tent that in order to get a day's product we were compelled to work at 
night. Q. That Is to say, they were affected about half their normal ca- 
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pacity; Is that It? A. No, not that mucli; It was less than half. It varied. 
I hâve known at times they were affected probably lialf, sometimes stopped 
ba.lt, or may be 20 or 30 per cent., of thelr normal capaclty. It was a varia- 
ble quantlty. • * • Q. The capaclty [of the presses] was decreased how 
much? A. I hâve said It would vary sometimes, — sometimes half, and some- 
times 20 per cent, or 30 per cent. It was irregular. Q. Average it. A. 
Well, during that time I should Judge It affected our capacity 20 per cent, or 25 
per cent. * • • [During this period] we suspended business so far as the 
running of our machinery was concerned for hours at a time, owiug to the 
fact that we eould not get proper steam power because of the defect. That 
was at odd times — not consecutively — between December, 1896, and May 1, 
1897. * • * The suspension was ail at différent times,' — différent hours 
during the day. * • • We were eompelled by reason of that suspension 
during the day to do the night work." 

This additional évidence was not materially helpful to a solution 
of the question presented. The estimate of 20 per cent, or 25 per 
cent, was manifestly a vague guess, and was conflned to the capac- 
ity of the presses, which occupied one floor and a half of promises 
consisting of four floors, with an annual rental for the whole of |10,- 
000. The jury would not hâve been warranted upon such testimony 
in flnding the différence in value at 20 per cent, or 25 per cent, of 
the whole rent for the period in question. In the absence of further 
proof tending to show the rental value of the promises in the con- 
dition of disrepair, ail effort to flx the "fair value" of the premises 
as they were would hâve been mère blind guesswork. 

It is contended, however, that the court erred in excluding compé- 
tent testimony, which, if admittedj would probably hâve made the 
opération of assessing damages an easy one. As has been already 
shown by référence to the authoritiee supra, the tenant is not entitled 
to recover for profits which he might hâve made, nor for losses which 
he might hâve avoided, but only for différence between the rental 
value of the premises as they were and as they would hâve been, tak- 
ing into considération the purposes for which the premises were to be 
used; or, as the trial judge expressed it, the damages are "the es- 
tent of the diminution of the value of the leased premises during the 
time when the repairs were not made." In the authorities above cited 
there was evidently some direct testimony as to rental value, but, in 
the fédéral courts at least, such direct tçstimony is not essential. The 
record does not show whether the attention of the trial judge was 
called to the case, but in Mining Co. v. Fraser, 130 U. S. 611, 9 Sup. 
et. 665, 32 L. Ed. 1031, the suprême court seems to hâve approved 
of liberality in the admission of évidence indirectly bearing upon the 
question of rental value. In that case défendant had undertaken to 
supply a roasting cylinder and a 20-stamp dry-crushing silver mill, 
with connected apparatus. They were put up at plaintifl's mine, and 
proved defective, subjecting plaintiff to great loss and damage by rea- 
son of the long period during which the mill could not be operated. 
The suprême court approved a charge that for the delay in the opéra- 
tions of the mill caused by defective machinery défendant was un- 
doubtedly entitled as damages to the rental value of the mill for the 
period in question. There was no direct évidence of rental value. 
Défendant called one expert, to whom he put the question, but his 
answer was excluded on the ground that his past expérience had been 
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■wholly with gold mines. The character of the indirect évidence suffi- 
ciently appears in tlie following excerpt from the opinion of the su- 
prême court: 

"Evidence to show that the capacity of the mill was forty tons a day had 
been offered and reeeived to prove the rental value of the mlU, and perhaps 
very properly, as that might be a necessary preliminary fact leading up to 
the détermination of its value for rental. But after the défendant utterly 
failed to show, by any admissible évidence, that there was any rental value 
for a mill of the kind, we thinls the court did net err in holding that such 
rental value could be shown by proving the value or the amount of ore de- 
livered and milled." 

The trial judge in Mining Co. v. Fraser charged that, "in the ab- 
sence of ail évidence as to the rental value, the jury were at liberty to 
add interest [at the statutory rate, 10 per cent] on the investment," 
and that the "wages of the men employed in the mill whose time was 
lost while the mill was idle" were a proper élément of damages, which 
charge the suprême court approved. 

It will be quite apparent from the statement of facts in the case at 
bar that it is fairly to be inferred that there may be indirect évidence 
available to prove the rental value of the premises in their condition 
of disrepair. Indeed, it seems not improbable that without such évi- 
dence no expert could give an intelligent estimate of such rental value. 
Défendant did not vacate the premises, nor any part of them, — not 
even the locality where the water leaked. It still continued to main- 
tain iires under its boilers to run its presses and to conduct its busi- 
ness, only for certain periods nearly every day subséquent to Decem- 
ber, 1896, the running of the presses was suspended while the steam 
was diverted to the pump, or the rising water interfered with draft 
until its level was reduced. But despite thèse drawbacks defendant's 
work continued, and for each 24 hours the output was the same as 
it would hâve been if the establishment had run for regular hours 
(8 a. m. to 5 :30 p. m.) unobstructed by water. This was accomplished 
by employing men to work at night, feeding the boilers, pumping the 
water, and running the presses, and the wages paid to those men for 
working after hours, in order to accomplish the work which, but for 
the leak, they could hâve donc in working hours, would seem to be 
the exact measure of defendant's loss. The rental value of the prem- 
ises in the condition in which they should hâve been kept may fairly 
be taken at that named in the lease, and it would seem that their 
rental value in the condition of disrepair would be the same amount, 
less the extra sum it would cost to do an equal amount of work in 
the premises, which, by reason of the lack of repair, were rendered 
less convenient for a manufacturing business. The plaintiff in error 
claims that he had such évidence, which was excluded by the court. 
It appears that after the witness Bien had testified that défendant was 
not able to hâve 'the full use and enjoyment of the premises during 
business hours between 8 a. m. and 5:30 p. m., and that it was com- 
pelled to use other means and other time for the use of the premises, 
in order to enable it to complète the work which it could hâve done 
within business hours if the premises were fit, he was asked this ques- 
tion: "Q. And were you compelled to pay and make greater outlays for 
wages for people working there at night for work that you were un- 
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able to do during the business houra by reason of the failure of the 
construction of the building?" Tbis was objected to and excluded, 
exception being reserved. This question seems fairly to call for the 
very testimony which has been suggested, and under Mining Co. v. 
Fraser, supra, we think it should hâve been allowed. It may be 
doubtful, judging from the other évidence in the case, whether testi- 
mony sufficiently spécifie to be helpful would thereby hâve been 
elicited. The statements as to time and extent of interférence were 
of the vaguest character, and it might be difficult to show how rauch of 
the wages for night work paid during the period in question was due 
solely to the interférence of the water with work by day. So much 
of the wages for night work as was due to mère press of business, 
and would hâve been required even if the promises were in perfect 
order, should not be taken into considération in fixing rental value of 
the unrepaired premises. It is, however, unnecessary to speculate 
on this subject. The question fairly called for testimony proper to be 
received upon the issues before the jury, and we think it was error 
to sustain the objection. The judgment is reversed, and a new trial 
ordered. 



LOUISVILLE TRUST CO. v. KENTUCKY NAT. BANK. 
(«rcult Court, D. Kentucky. June 2, 1900.) 

1. National Banks— Action to Recovbr Penalty for Usurt— Parties. 

Wliether an assignée for the beneflt o( creditors under a common-law 
deed of assignment is the "légal représentative" of the assigner, with- 
In the meaning of Rev. St. i 5198, and as such entitled to maintain an 
action in his own name against a national bank to recover usury paid 
by his assigner, qusere. 

2. Same— Limitations— Accrual of Right to Action. 

On a settlement between a national bank and a debtor who owed the 
bank some $69,000 on a number pf notés, a payment wàs made which 
reduced such indebtedness to $30,000, for which a new note was glven. 
Eelê that, both on gênerai princlples, in aecordance with the presumed 
intention of the parties, and under Ky. St. § 2219, ci. 3, which provides 
that "partial payment on a debt bearing interest shall be flrst applied 
to the extinguishment of the interest then due," ail past interest, whether 
iisurioua or otherwise, mnst be regarded as having been paid in the set- 
tlement, and that limitation commeneed to run on that date against ah 
action under Rev. St. § 5198, to recover the penalty for tisury previousiy 
contracted for. 

8. Samb— Amodnt dp Pbnalty — Limitations. 

Where a national banli discounts a note at a usurlous rate, the maker, 
or his légal représentative, on payment of the note, is entitled to recover 
as a penalty, under Rev. St. § 5198, double the amount of the discount 
so taken, and of ail interest subsequently paid on the note or its re- 
newals, although separate payments of interest were made from time to 
time after its maturity, and ail at légal rates; and limitation does not 
begin to run against an action to recover such penalty until full pay- 
ment of the note or its renewals. 

This was an action by plaintiff, as assignée for the beneflt of cred- 
itors of the flrm of W. H. Thomas & Son, to recover the penalty im- 
posed by the national banking act for usury paid the défendant by 
plaintiff's assignors. 
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Gibson, Marshall & Gibson and Helm, Bruce & Helm, for plaintiff. 

Humphrey, Burnett & Humphrey, for défendant 

EVANS, District Judge. When this case was before tbe court 
upon a previous occasion my leamed predecessor, Judge Baxr, in dis- 
posing of the demurrer to the plaintiff's pétition, announced, as re- 
ported in 87 Fed. 143, three propositions, in substance as follows, 
namely: First, that the plaintiiï, as assignée under a voluntary deed 
of assignment for the benefit of the creditors of W. H. Thomas & 
Son, might, as the "légal représentative" of that insolvent partner- 
ship firm, sue in its own name to recover, under section 5198 of the 
Eevised Statutes, any usury which had been paid to the défendant by 
the insolvent firm before the assignment; second, that the plaintiiï 
might, under that section, recover twice the amount of the entire 
interest paid, and was not limited merely to twice the amount of the 
excess of interest over the légal rate; and, third, that usurious in- 
terest on a note is not paid, so as to set running the statute of limi- 
tations against an action to recover it back by giving a renewal note 
which includes the interest, but that the statute only begins to run 
from the time the renewal note is paid. To the two last proposi- 
tions we think there can be no valid objection, but to the first we 
give our consent, not because it may be entirely sound (for that is 
possible), but because it has been so decided in this case by my pred- 
ecessor. It has been my uniform custom not to reverse any décision 
previously made by him in the progress of a particular case. For 
doing that there is an appeal to a higher tribunal. I say this because, 
while I might also hâve reached the conclusion announced by Judge 
Barr on the first proposition, I am not inclined to think that I should 
hâve done so. I rather believe that a "légal représentative," to come 
within the meaning of that phrase as used in section 5198, must be 
a représentative who is made such by law, as distinguished from 
the voluntary action of the parties; such, for example, as an executor, 
an administrator, a trustée in bankruptcy, or the like. They are rep- 
résentatives by the force and oi)eration of positive law, and there- 
fore the "légal" représentatives of their constituent. And so, indeed, 
under the présent statute of Kentucky, which, however, was not 
in force when the assignment was made, an assignée under a statu- 
tory assignment may be a légal représentative by force of the provi- 
sion making him such. Being représentatives by law (otherwise 
"légal représentatives"), ail such flduciaries as those mentioned might 
sue in their own names. Hère, however, is the case of a plaintiff 
undertaking to sue in its own name, who is not a représentative by 
any law as such, but is a mère assignée under a voluntary common- 
law deed of assignment of what is possibly only a mère nonnegotiable 
and nonassignable chose in action, if, indeed, it amounts to that. 
The claim sued upon is not described, nor in spécifie terms embraced, 
in the deed of assignment, and yet the assignée attempts to bring an 
action in its own name without joining W. H. Thomas & Son as plain- 
tiffs upon a cause of action which did not accrue to the plaintiff, 
but to other persons, who, by no express provision in the deed of as- 
signment, transferred it to the plaintiff, and which, under section 
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474 of the Kentucky Statutes, at least, is not assignable so as to vest 
the right of action in the assignée. That section, which is the only 
authority for assigning choses in action in this state, is in the fol- 
lowing language: 

"Sec. 474. Ail bonds, bllls or notes for money or property shall be assign- 
able so as to vest the right of action in the assignée; but except in case of 
bills of exehange, not to impair the right to any défense, discount, or offset 
that the défendant has and might hâve used against the original obligée, or any 
Intermediate assigner, before notice of the assignaient." 

W. H. Thomas & Son had the option to claim and demand the 
penalties given for receiving usurious interest from them, or not to 
do so, as they pleased. They were sui juris, and capable of making 
the élection at ail times. A dead person or a banl^rupt is not capable, 
and, if an élection is made at ail in such cases, it must be made by the 
"légal représentative," and it seems to me that this is what section 
5198 means, It is upon considérations like thèse that I am inclined to 
think that, if the proposition were open in this case as it cornes be- 
fore me, I should hold that the plaintifl waa not, by force of any law, 
the "représentative" of W. H. Thomas & Son; that we must look 
alone to the deed under which it claims, and not to the law, to ascer- 
tain its rights; and that, not being the "légal représentative," it 
could not lawfully sue in its own name for the recovery sought, but 
must leave that to its assignors, who, of course, however, could hâve 
sued for plaintifif's benefit, or both might hâve joined. We think thèse 
views can be powerf ully supported, in the absence of any express de- 
scription or mention in the deed of assignment of the claims sued on, 
by the doctrine of the Kentucky court of appeals in the case of Estill 
V. Bodes, 1 B. Mon. 321, where it is held that a right to recover usury 
is not even a chose in action until the debtor has manifested his élec- 
tion to make the claim. There was no such élection made by Thomas 
& Son in the deed of assignment as I think might hâve been done, 
nor by any suit or demand, nor, indeed, in any other way. But, pass- 
ing this question, we come to the matters of material importance to 
be determined upon this hearing. Was any usurious interest "includ- 
ed" in the note for $30,000 executed July 8, 1893, and due 60 days 
thereafter; and, if so, how much? Or, if not, was there any excessive 
interest paid upon it, or upon any of the other notes or bills mentioned 
in the agreed ândings of fact, after that date, and within two years 
of the 13th day of November, 1895, when this action was brought? 
On the 8th day of July, 1893, the indebtedness of W. H. Thomas & 
Son to the défendant upon varions items of mercantile paper exceeded 
$69,000, and the only note for an amount which in any way approxi- 
mated $30,000 was one for $24,500, which had been given in February 
previously in settlement of the balance then unpaid of a note for over 
$46,000, at which time it is probable that ail previous usury and inter- 
est were paid upon it. On July 8, 1893, there appears to hâve been. 
a gênerai settlement between the défendant and Thomas & Son, with 
the resuit that over $39,000 was paid to the bank, — mostly, if not en- 
tirely, in whisky, — leaving a balance then due of $30,000. For this 
sum, a note was given, due at 60 days, and was discounted at that 
time by the bank at a usurious rate. The amount of discount retained 
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on this note at that time, and which included this usury, was $373.33. 
It was deducted from the face of the note, and Thomas & 'Son credited 
with the net proceeds. Ail of the notes, probably 9 or 10 in number, 
and ail of which bore interest, which were embraced in the settlement 
of July 8, 1893, were at that time marked "Paid and canceled." Af ter 
the maturity of this P0,000 note, Thomas & Son paid the interest 
upon it from its maturity to April 1, 1894, at the lawful rate of 6 
per cent, per annum only, and on the 18th day of the same month 
made the deed of assignment. On April 20, 1894, the note was paid 
by the plaintiff, with interest from April Ist to the date of payment 
at 6 per cent, only, amounting to $95. It will be observed from the 
flndings of fact that in no way is it ascertained, either expressly or 
otherwise, that there was any usury actually included in the $30,000 
note; and it seems to me that it would be an unjust conclusion to 
assume, in the absence of direct proof or finding to that effect, that 
there was any. The burden in a pénal action like this is manifestly 
upon the plaintiff to show that there was usurious interest included 
in the note, whether it was a renewal of former notes or not. There 
was no presumption that there was any usury included in it, and, to 
say the least, the agreed facts may well excite the gravest doubt of it. 
Such a doubt should preclude a recovery in an action of this character. 
Certainly, on July 8, 1893, the gross indebtedness of Thomas & Son 
to the bank may hare included usurious interest, but it also included 
principal to an amount very greatly in excess of $30,000, and there is 
no express finding as to whether the payments then made were applied 
to principal or interest. The flndings in no way differentiate the pay- 
ment or its application. The Kentucky Statutes, by which alone we 
are to détermine what is lawful and what is unlawful interest, in sec- 
tion 2219, cl. 3, expressly provides that "partial payment on a debt 
bearing interest shall be flrst applied to the extinguishment of the in- 
terest then due." The word "extinguishment," as thus used, must 
be équivalent to the word "payment." 

Beginning in 1890, there had been an active séries of transactions 
between Thomas & Son and the défendant in which many notes had 
been discounted, and some large notes frequently renewed, a new 
discounting occurring at each renewal; but apparently in no in- 
stance was interest added to principal, though at each discounting 
there had been a more or less excessive rate retained from the face of 
the note. There has been much contention as to whether the interest 
should be considered as having been "paid" at each renewal (thèse 
transactions having mostly occurred more than two years before the 
action was brought, and at each of which, at the time, the bank's 
books, as well as its account with Thomas & Son, showed that the 
discount was paid), or whether any part of the interest should be con- 
sidered as paid until the principal itself was paid; and many au- 
thorities hâve been cited and examined. The agreed flndings of fact 
do not entirely clear up the difiiculty, but, as the burden of proof 
was on the plaintiff, it seems to the court that the questions of law 
so much discussed by the respective counsel are, in the main, ab- 
stract, because the agreed facts of the case do not seem at ail to 
show that there was any interest whatever, either usurious or other- 
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wise, included in the note for $30,000 given July 8, 1893. Ali in- 
terêstj whether excessive or otherwise, which hâ,dbeen chargea by 
the défendant up to the giving of that note, under the stress of the 
statutory provisions last referred to, must probably be considered as 
having been "extinguished" by the payment then made, and, if this 
be so, the statute of limitations as to this phase of the case began 
to Pun as of that date, which was more than twb years béfore this 
action was brought. But, apart from the provision of the Kentucky 
statute just qnoted, and vphatever weight it may be entitled to, it 
would be difiScult either to i'éach or to sustain ahy other conclusion 
than that it veas intended, alike by the défendant and by Thomas & 
Son, that everything, including interest, usury, as such, and a large 
amount of principal, was settled at that date, except the $30,000 note 
then given. Thomas & Son were always in need of money. Theybor- 
rowed it. They voluntarily paid the excessive interest. They mani- 
fested no élection to reclaim it at the time of the settlement of July 
8, 1893, and no other conclusion could be fair than that it was meant 
upon that occasion to extinguish every obligation of the défendant 
and of Thomas & Son respectively, except that of the latter to pay 
to the bank $30,000, as provided for in the note of that date. After 
the payment of $39,000, then, it would be grossly unjust to hold that 
there was anything but principal in the $30,000 note. So that, as 
there was then no pretense by Thomas & Son of any claim to insist 
upon usury, and as they make none now, and hâve never made any, 
either in the deed of assignment or by demand or otherwise, there 
does not seem to be any reason why section 5198 of the Eevised Stat- 
utes should not be strictly construed as against the plaintiff, who 
has not, under the deed of assignment, any express right to it by 
spécial mention or description. Neither the plaintiff nor Thomas & 
Son paid any usurious interest on this note after its maturity. It 
is true that, subséquent to that event, some interest was paid by W. 
H. Thomas & Son as a separate transaction, and it is equally true 
that in another separate transaction after the maturity of the note 
the plaintiff paid a small amount of interest, and that in each case it 
was paid at the lawful rate. It is contended that the interest thus 
paid in separate transactions cannot be the basis of a recovery for 
double its amount merely because in the previous transactions usuri- 
ous interest had been charged; that the payment of the usurious 
interest was an illégal transaction, and stood apart; and that to 
punish the défendant for taking lawful interest in a separate trans- 
action was not contemplated by congress in section 5198. But the 
express décisions of the suprême cO^urt hâve closed the question. 
The only illégal charge, it is true, in respect to the $30,000 note made 
by the défendant, was in the original discount, which embraced 
usurious interest. Upon that illégal trahsaction thè pehalties of the 
statute must, of course, be visited. In the case of Brown v. Bank, 
169 U. S. 416, 18 Sup. Ct. 390, 42 L. Ed. 801, and more particularly 
in that of McBroom v, Investment Co., 153 U. S. 318, 14 Sup. Ct. 852, 
38 L. Ed. 729, the suprême court holds that double ail the interest 
charged or chargeable on a note under like circumstances should ba 
recovered, whether taken out more than two years before suit was 
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brouglit or not. Thèse décisions proceed upon the idea that tlie 
person receiving the usury may, at any time before the principal 
of a particular note is paid, repent, and crédit it in settlement upon 
the debt, or treat it as having been paid upon principal, or else re- 
fund it outright; and, indeed, the principal has been carried to the 
extent of being applied where a note which in fact included usury 
lias been renewed. But in this case the |30,000 note did not include 
any usury, and was never renewed. But for the décisions referred 
to, it might be possible to hold that what was retained as discount 
on July 8, 1893, was actually paid on that date, and therefore barred, 
and that what was paid afterwards was lawful. But they forbid 
such a ruling. The case before us is not one where, the principal 
debt being sued for, the interest may be abated because of usury. It 
is an action to recover the penalty of double the interest which "has 
been paid" upon the ground that some of it was usurious. Barnet 
V. Bank, 98 U. S. 535, 25 L. Ed. 212. We must, therefore, ascertain 
when the interest was "paid," and whether within two years before 
the suit was brought. In my opinion, upon the agreed facts, no re- 
suit can fairly be reached which does not find the further fact to be 
true that ail the interest sued for, whether usury, paid as such or 
otherwise, except such as was retained or paid in way of discount 
and intérêt on the $30,000 note dated July 8, 1893, and such as was 
retained or paid on the other small notes discounted af ter that date, 
was ail "paid" on or before July 8, 1893, within the meaning of sec- 
tion 5198, and that the right to recover it was barred by the statute 
when this action was begun on December 13, 1893. While the 
agreed facts may possibly trace usury into the $69,000 due the de- 
fendant on July 8, 1893, 1 do not think that the plaintiff, by proof or 
otherwise, has traced any of it into the note for $30,000 given for 
the balance then not paid, although resting under the burden of do- 
ing so in order to manifest a clear right to the extrême penalty it 
seeks to enforce. As already stated, there is no presumption that 
there was any usury included in the note,, and the Kentucky statute 
and the action of the parties seem clearly to négative the idea, I 
do not think, upon ail the agreed facts, that the court would be 
justified in reaching any conclusion except that, by the voluntary 
action of the parties, ail claim for interest and usury as such which 
accrued previous to July 8, 1893, was "extinguished" by what then oc- 
curred. Certainly, after what then took place, the plaintiff, as mère as- 
signée under the deed offered in évidence, has no claim to it, and 
particularly as Thomas & Son made none. If this be correct, we are 
now to deal only with the interest accruing after that date. Under 
the case of Brown v. Bank, 169 U. S. 416, 18 Sup. Ct. 390, 42 L. Ed. 
801, the plaintiff (if entitled, as légal représentative, to recover any- 
thing) must be adjudged double the entire interest afterwards ac- 
cruing on ail the notes discounted on and after July 8, 1893, because 
of the very small amount of usury obtained at the original discount- 
ing of each. There were varions discounts by Thomas & Son of mer- 
cantile paper after July 8, 1893, upon which they paid usury; and 
where subsequently they paid lawful interest, as did also the plain- 
tiff in a manner very similar to the transactions respecting the |30,- 
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000 note. To each of thèse transactions the same prînciples must 
apply as I hâve announced in respect to the $30,000 note. Yielding 
with much doubt to Judge Barr's view, I hold that the plaintifE, as 
légal représentative of W. H. Thomas & Son, is entitled to recover 
double the sums indicated, but none of the various large amounts 
claimed for payments made previous to July 8, 1893. A judgment 
can be prepared accordlngly. 
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(Circuit Court of Appeals, Third Circuit May 23, 1900.) 

No. 21. 

1. Pkomissort Note— Failtjrb dp Considération — Dépense to Action bt In- 

DOKSBB— PlEADING— APPIDAVIT OP DEPENSE. 

An affldavit of défense to an action upon a note, alleging that the same 
was given in part pâyment of certain machinery, which, by written con- 
tract, therein set forth, was guarantied by the payée to be of flrst-class 
material and workmanship, and to perform the work for which it was 
made, wlthont breaking, and at a speed speclfled; but that the payée 
wholly failed to carry out Its contract, that the machinery had failed to 
perform the work called for therein, had broken down, and had never 
been able to perform the work at the rate guarantied, owing to defects 
In workmanship; that said note was given in pursuance of an express 
oral agreement that It was to be pald at maturity If said guaranty of 
the payée was satlsfactorily performed, and that otherwise an ofCset for 
damages was to be ajlowed; that défendant Indorsed said note for ac- 
commodation only, and that plalntifiC is only the holder of said note, the 
payée belng the real owner thereof , — is sufflcient to prevent judgment, and 
to reqalre the submission of the case to the jury, since it allèges a failure 
of the considération for which the note was given, whlch défense Is 
available to an accommodation Indorser. 

2. Bame. 

An aôdavlt of défense to an action upon a promissory note, alleging a 
failure of considération, in that the note was given in payment of certain 
machinery, which was guarantied to be of flrst-class workmanship, and to 
do certain specifled work, and that the payée had whoUy failed to perform 
eaid guaranty, is not defective for not afflrmatlvely alleging that the 
machinery was "properly handléd," since this is to be presimied In the 
flrst Instance. 

Bradford, District Judge, dlssenting. 

In Error to the Circui* Court of the United States for the Eastern 
District of Pennsylvania. 
John A. McCarthy, for plaintifE in error. 
George E. Johnson, for défendant in error. 

Before ACHESON and GBAY, Circuit Judges, and BKADFORD, 
District Judge. 

ACHESON, Circuit Judge. In Thompson v. Clart, 56 Pa. St. 33, 
the court said that it is not necessary that an affldavit of défense be 
drawn with such nicety that no critical skill can suggest an objection. 
In Twitchell v. McMurtrie, 77 Pa. St. 383, the rule wae laid dovsrn that 
a reasonable intendment is to be made in favor of aiïidavits of défense; 
and in Moeck v. Littell, 82 Pa. St. 354, it was declared that the facta 
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set forth as constituting the défense need be averred with reasonable 
précision and distinctness only. In ttese cases, and in many other 
cases, some of which are hereinafter cited, the suprême court of Penn- 
sylvania has ruled that, if the afiSdavit sets forth substantially a good 
défense, it should be supported. New, it must be conceded that the 
affldavit of défense which this writ of errer brings before us is not well 
drawn. Nevertheless, read fairly, giving to its averments a reasonable 
intendment, the affidavit discloses, we think, a substantial défense. 
The suit is by the Northern National Bank of Toledo, Ohio, against 
Herman Hoopes upon his irregular indorsement of a promissory note, 
of which the following is a copy: 
"$3,100. Philadelphia, April 1, 1899. 

"Four months after date I promise to pay to the order of Volcan Iron- 
Works Co., thirty-one hundred dollars at Northern National Bank, Toledo, 
Ohio, without défalcation, for value received. John McGill White." 

This note is indorsed thus: First, "Frank C. Smythe," second, 
"Herman Hoopes," and thereunder as follows: 

"Pay to the order of Northern National Bank, of Toledo, Ohio. 

"The Vulean Iron-Works Co., 

"By Alex. Backus, Pres't and Tr. 
"Alexr. Backus." 

The aflSdavit of défense présents at length a written contract and 
spécifications attached thereto, dated May 11, 1898, between the Vul- 
ean Iron-Works Company, the payée of the note in suit, and the Boise 
Dredging Company, whereby the former company agreed to furnish to 
the latter company, for a specifled priée, certain machinery for an 
elevator bucket dredge. The contract contains the following stipula- 
tion on the part of the Vulean Iron-Works Company, namely: 

"We will guaranty ample strength and good construction In every part, and 
that the material and workmanship shall be first class." 

"We will guaranty the machinery we furnish to perform the work specifled 
without breaklng down, If properly handled." 

And the attached spécifications stipulate: 

"The buckets » « * will hâve two ninning speeds; one at the rate 
of eleven buckets per minute, and one at the rate of sixteen buckets per min- 
ute." 

The contract provided for part payment of the price of the ma- 
chinery in the notes of the Boise Dredging Company. 

The defendant's affidavit of défense allèges that in December, 1898, 
"at request of the Vulean Iron-Works Company, said company agreed 
to accept in payment personal notes of John McGrill White, treasurer 
of the aloresaid Boise Dredging Company, indorsed by déponent and 
Frank C. Smythe, directors of said Boise Dredging Company, upon an 
express oral agreement that sàid notes were to be paid at maturity if 
the aforesaid guaranty of the Vulean Iron-Works Company was satis- 
factorily performed; otherwise, an offset for damages was to be al- 
lowed, and in no event was payment to be made till full test was 
made." The affldavit of défense then proceeds thus: 

"Déponent avers that he signed said note as accommodation Indorser under 
said agreement, and that the Vulean Iron-Works Company has wholly falled 
102 F.— 29 
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to carry out sald contract wlth said Boise Dredging Company; that said 
dredge and machinery hâve falled to perform the work called for by said 
contract, hâve brolîen down repeatedly, and hâve never been able to worlc at 
the rate of slxteen buckets per rnlnute, owing to defficts In workmanship." 

And the affîdavit contains tMs further statement, namely: 

"Déponent believes, avers, and expects to be able to prove at trial that plain- 
tifl is only the holder of said note, and that the Vulcan Iron Company are 
the real owners tihereof." 

Under this last averment it must be assumed for présent purposes 
that the plaintiff is not the bona flde holder for value of the note in 
suit, but is suing thereon for the beneflt of the payée, the Vulcan Iron- 
Works Company, and the case is to be treated as if the suit were by 
that Company itself. Eyre v. Yohe, 67 Pa. St. 477; Bank v. Ellis, 
161 Pa. St. 241, 28 Atl. 1082. Now, incontestably, the considération of 
every promissory note is open to inquiry for the purpose of a défense 
between any of the immédiate parties to the note. Clément v. Eep- 
pard, 15 Pa. St. 111; Peale v. Addicks, 174 Pa. St. 543, 34 Atl. 201. 
The présent case, upon the averments of the aflBdavit, clearly cornes 
within this rule, for the nominal plaintiff stands upon the rights of the 
payée, and the défendant is an original accommodation indorser. The 
affldavit of défense discloses that the note in suit was given for part of 
the price of the machinery furnished to the Boise Dredging Company 
by the Vulcan Iron-Works Company under the recited written con- 
tract. The aflSdavit clearly connects the note with that contract. It 
is also quite plain from the affldavit that the note was not taken in 
absolute settlement, but was given and accepted under and subject to 
the provisions of the contract for the machinery. According to the 
alleged facts, the payée took the note subject to défenses arising from 
the breach, by the payée, of that contract. The real défense hère set 
up to the note is the failure of the payée to perform its contract. We 
are of opinion that the breach of the contract is set forth with suf- 
flcient particularity and fullness to send the case to a jury. It is 
averred that "the Vulcan Iron-Works Company has wholly failed to 
carry out said contract" ; that "said dredge and machinery hâve failed 
to perform the work called for by said contract"; that they 'Tiave 
broken down repeatedly, and hâve never been able to work at the rate 
of sixteen buckets per minute"; and the cause for thèse failures is 
specifled, namely, "owing to defects in workmanship." The draftsman 
has not hère nicely distinguished between the dredging machinery and 
the dredge boat, but, giving to the language of the affldavit a reason- 
able construction, it discloses an out and out breach of the contract 
by the Vulcan Iron-Works Company; virtually, a total failure of the 
considération for which the note in suit was given is averred and 
shown. tlndoubtedly, the défense is available to this défendant, who 
is an accommodation indorser, and is hère to be treated as a surety. 
Moeck V. Littell, 82 Pa. St. 354; Gunnis v. Weigley, 114 Pa. St. 191, 
6 Atl. 465. The affldavit, we think, is not def ective in that it does not 
afflrmatively allège that the machinery was "properly handled." TMs 
is to be presumed in the flrst instance. If improper handling caused 
the failure, that is to be shown in rebuttal of the défense. Martinez 
V. Earnshaw, 143 Pa. St. 479, 486, 22 Atl. 668. An affldavit of défense 
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need not be framed with the technical accuracy of formai pleadings. 
Kaufman v. Mining Co., 105 Pa. St. 537, 542. 

Our conclusion that this afadavit of défense is suiHcient to carry 
the case to a jurv is well sustained by the décisions. Bronson v. Sil- 
veman, 77 Pa. St. 94; Moeck t. Littell, 82 Pa. St. 354; Kaufman 
V. Mining Co., 105 Pa. St. 537; Ludington v. North, 141 Pa. St. 
184, 21 Atl. 517; Martinez v. Earnshaw, 143 Pa. St 479, 22 Atl. 
668; Bacon v. Scott, 154 Pa. St. 250, 26 Atl. 422; Lane v. Sand Co., 
172 Pa. St. 252, 33 Atl. 570. 

In Bronson v. Silverman, supra, which was a suit by the holder of 
a note against the maker, the defendant's aifidavit, after alleging 
that the plaintiff was not a bona âde holder, averred that the note 
was given for part of the purchase money of land, and that the 
payées were to exécute and deliver to him a written contract as his 
title thereto, but had failed to do so. This was held to be suiïicient 
to prevent judgment, the court saying: 

"As évidence of hIs title, tlie written Instrument would be of great value 
to him. The deprivation of it might worlj him great injury. Be tbat as It 
may, it was an indivisible part of the agreement which entered into the 
considération for which the note was given." 

In Kaufman v. Mining Co., supra, an averment in an afBdavit of 
défense that the plaintiff sold the iron ore for the price of which 
the suit was brought upon a warranty as to quality which had been 
broken, was held sufficient to prevent judgment, although damages 
were claimed according to an alternative measure, and were stated 
only approximately. Speaking of the damages, the court said: 

"We can only détermine that question when it cornes properly before tis. 
It is now essential to the proper adjudication of the matters involved in thia 
record." 

In Ludington v. North, supra, an averment in an affldavit of dé- 
fense that the note in suit was given in payment of pianos purchased 
under a contract by which the défendants were to be the exclusive 
sales agents of the payées for flve years, and that by reason of the 
revocation of the agency without cause the défendants had been 
unable to dispose of the pianos, was held sufficient to prevent a 
summary judgment, although the aifidavit set up an erroneous meas- 
ure of damages. The court said: 

"The question to be determined in this motion is, not whether the défend- 
ants hâve adopted a correct measure of damages, but whether they hâve stated 
faets from which a right to damages results. * * * Thèse facts show a 
cause of action, and they are, therefore, good as matter of défense to an ac- 
tion by the vendors on a note for part of the price of the stock thus depre- 
eiated by their breach of their agreement." 

In Martinez v. Earnshaw, supra, the plaintiffs had sold to the de 
fendant "dry iron ore" of usual quality, "guarantied to contain a 
yield of fifty per cent, of iron in the natural state," and in a suit 
for damages for a refusai to accept the full quantity of iron ore 
sold the défendant filed an afSdavit of défense averring that a por- 
tion delivered did not contain .50 per cent, of iron in the natural 
statej and that, as soon as he discovered this, he refused to receive 



452 102 FEDERAL REPORTER. 

anyi nacre ore under the contract. This was held sufflcient to pre- 
vent judgment, and the court said: 

"We know at thls time only that a literal treach by the plalntiflfs is alleged 
and claimed, and a literal breacli is enough to defeat a compulsory Judgment 
wlthout a hearing." 

The judgment of the circuit court is reversed, and a procedendo 
is awarded. 

BRADFOED, District Judge (dissenting). I am constrained to 
dissent from the judgment of the court. In my opinion it is sus- 
tained neither by principle nor authority. The note in suit is for 
Î3,100, dated April 1, 1899, and payable four months after date. 
It was given in part payment of the price of certain machinery for 
an elevator bucket dredge furnished by the Vulcan Iron Works Com- 
pany to the Boise Dredging Company. The affldavit of défense 
sets ont as an exhibit thereto attached a certain written contract 
between the two companies above mentioned dated May 11, 1898, 
whereby the Vulcan Company agreed for the considération therein 
named to furnish to the Boise Company the machinery for the 
dredge. This contract contained the fôllowing stipulations: 

"We will guarantee ample strength and good construction in every part and 
that the material and wprkmanship shall be flrst class. We will guarantee 
the machinery we fumlsh to perform the work specifled wlthout breaking 
down If properly handled." 

The spécification attached to the contract and forming part there- 
of contains several hundred items, including, among others, the fôl- 
lowing: 

"The buçkets are to be of flve cubie feet capacity each. They will hâve 
two running speeds. One at the rate of eleven buekets per minute and one at 
the rate of slxteen buekets per minute." 

The affidavit of défense further sets forth that in December, 1898, 

"At request of The Vulcan Iron Works Company said company agreed to 
accept In payment Personal notes of John McGiU White, Treasurer of the 
aforesaid Boise Dredging Company, endorsed by déponent and Frank C. 
Smythe, Directors of said Boise Dredging Company, upon an express oral 
agreement that said notes were to be paid at maturity if the aforesaid guaran- 
tee of The Vulcan Iron Works Company was satisfaetorily performed otherwise 
an offset for damages was to be allowed and in no event was payment to be 
made till fuU test was made. * * * And that The Vulcan Iron Works 
Company has whoUy failed to carry out said contract. with said Boise Dredg- 
ing Company, that said dredge and machinery hâve failed to perform the work 
called for by said contract, hâve broken down repeatedly and hâve never been 
able to work at the rate of sixteen buekets per minute, owing to defeets in 
workmanship." 

It appears from the contract attached to and made part of the 
affldavit of défense that the total considération to be received by 
the Vulcan Company was to vary from |9,750 to $10,250, according 
to dates of shipment. The learned judge below held that the affl- 
davit was fatally defective in several particulars and, among others, 
in that "no information is given as to whether the défendant claims 
an 'offset for damages,' and if so for what amount either exact or 
approximate." In this spécifie holding the learned judge was, in 



HOOPES V. NOKTHERN NAT. BANK. 463 

my judgment, clearly right Without discussing the other grounds 
of alleged insufficiency in the affldavit, I shall confine my remarks 
to the point last stated. It will be observed that this is not a 
case in which an affldavit of défense sets up several independent 
or distinct matters of défense any one of which if sufiScient would 
prevent a summary judgment. ïïere, on the contrary, the several 
matters alleged by way of défense constitute a chain and each 
material link must be sufiiicient in order that the affidavit of dé- 
fense may be sustained. Therefore, on the assumption that the 
Northern National Bank, défendant in error, and Hoopes, plain- 
tiff in errer, stand in the shoes of the Vulcan Company and the 
Boise Company, respectively, with respect to the transaction in 
question, the case is narrowed to the point whether such facts are 
presented in the afilidavit of défense as if proved would hâve de- 
feated a recovery by the Vulcan Company against the Boise Com- 
pany in a suit directly between those companies. The court says: 

"Now It must be conceded that the affidavit of défense whîch this writ of 
error brings before us is not well drawn. Nevertheless, read fairly — giving 
to its averments a reasonable intendment — the affldavit discloses we think, 
a substantial défense. « * * According to the alleged facts the payée took 
the note subjeet to défenses arising from the breach, by the payée, of that 
contract. The real défense hère set up to the note is the failure of the payée 
to perform its contract. We are of opinion that the breach of the contract is 
set forth with sufficient partieularity and fuUness to send the case to a jury. 
* * * Virtually a total failure of the considération for which the note In 
suit was given is averred and shown." 

The averments in the alfidavit on which the court relies to sus- 
tain its conclusion are the following: 

"That The Vulcan Iron Worlîs Company has wholly failed to carry out said 
contract, with said Boise Dredging Company, that said dredge and machinery 
hâve failed to perform the work called for by said contract, hâve brolsen down 
repeatedly and hâve never been able to work at the rate of sixteen buckets 
per minute owing to defects in workmanship." 

Now, assuming, as is necessary at this stage of the case, that ail 
the above averments are true, they do not clearly and distinctly, or 
even by reasonable infereuce, set forth a total failure of considération 
for the note in suit or a claim as "an offset for damages" equal to or 
greater than the amount of the note, nor do they specify either exactly 
or by approximation, or allège any excuse whatever for not so specify- 
ing, the amount of any "offset for damages" by way of partial défense 
to the note. The allégation that the Vulcan Company "has wholly 
failed to carry out said contract with said Boise Dredging Company" 
is vague, indefinite and ambiguous. It may mean one or more of sev- 
eral différent things. If it could be treated as asserting a breach of 
the warranties relating to "ample strength and good construction," 
to the character of "the material and workmanship," and to the per- 
formance by the machinery of "the work specifled without breaking 
down if properly handled," it would obviously be insufiScient. It does 
not appear that the contract was at any time rescinded nor that the 
machinery was returned to the Vulcan Company. The mère alléga- 
tion of the breach of such warranties cannot of itself support the affi- 
davit of défense, for in such a case the breach of warranty is not a 
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/Condition, bqt can be taken adyantage of only in an action, on the 
;;vifarran;tj fpr damages or by way of set off in an action for the pur- 
chase money; and be who bas suffered by such breacb is bound to 
proye the breach and the amount pf damages resulting to him there- 
îrom and cap recover or défend, as the case may be, only to the ex- 
tent of such damages. As aboyé stated, the speciâcation annexed to 
thç cpntract includes seyeral hundred items of machinery. One who 
may properly be said to hâve yvhçîly broken bis warranty may never- 
thçless be entitl^d to recover the price of the warranted property sub- 
jeiçt to a set off hj way of damages arising from such breach. If one 
s.ells; à horse with warranty of gpod eyesight, and it turns out that it 
is blind in one eye, there is a total breach of warranty, yet if the ven- 
deç keeps the horse he cannpt in -an action for the price rely, by way 
of d^ense, on the mère breach of warranty, but has a défense only 
to the extent to which he hasi sustained damage through such breach. 
Or if an iron chain besold for |10(> with a warranty that it is sound 
and Qtrong,,,tbe war.ranty extends to the whole chain; but if it turns 
eut that spme pf the ïipks are defective and weak,; yet can be re- 
placed or repaired for a trifling swn, he is entitled to recover the pur- 
chàseptdcejess the damage siïstained by him through such faulty 
links, uniessother éléments of légal damage açe sh,own to bave been 
incurred suffi cieut in amount whoUy to defeat the suit. Indeed, the 
contraet in question recognizes this rule of law when it states that 
"said nPtë^ wei'e to be paid at màturity if the aforësaid guarantee 
of The Vulcan Iron Works Company was satisfactorily performed, 
otherwise an offset for damages was to be allowed," etc. If, however, 
the averment in the affidavit of défense that "The Vulcan Iron Works 
Company has wholly failed to carry out said contraet with said Boise 
Dredgijçig Company" is not to beqonflned to the alleged breach of war- 
ranty, it is still vague, indeflnite and ambiguous. The learned judge 
below Well said: 

"If thIs averment had ended with the général assertion that the Vulcan 
Company has failed to carry out its contraet, it would, under ail the authori- 
tles, hâve beejQ clearly defective as laeklng spécification and deflniteness." 

It may ïÉ^gan à total failure to carry out the contraet with respect 
tp each àndevery of thé; several hundred items induded in the spéci- 
fication eithër through omission to deliver any portion of the ma- 
chinery ot thrPugh failure of each and every item delivered to con- 
form to the warranty, or it may mean a total failure with respect to 
the delivery of some' pf the items included in the spécification or 
their non éohformîty T<fith the warranty. There is no déniai in tjie 
afildavit of • défense that in conséquence of the contraet machinery 
was delivérëd by the Vulcan Oom'pany to the Boise Company. On 
the contrai^ It is plainly to be inferred from the àfiidavit that the 
machiùefj' MS so delivered. It states: 

"Said drèdge and niach}nery hâve failed to perform the work called for by 
said contraet, hâve broken down repeatedly and hâve neyer been able to vrork 
at the raté? of sixteen buckëts per minute, owing to def ects In workmanship." 

A steamship built and delivered with warranty that she should be 
constructed of goodi materials, be of first dass workmanship and 



HOOPES V. NORTHEEN NAT. BANK. 455 

make seventeen knots an hour, may through some def ect in her pro- 
peiler or imperfection in Connecting rods or the misplacement of a 
few bolts, fail to make the required speed and repeatedly break down. 
An affidavit of défense in an action for the purchase money that the 
builder had wholly failed to carry ont his contract, that the vessel 
had failed to do the work for which ehe was ordered, and that she 
had repeatedly broken down, would be perfectly consistent with such 
a condition of things, but without alleging any répudiation of the 
vessel or specifying the defects and averring either exactly or ap- 
proximately the amount of damages sustained by the vendee, and of- 
fering no excuse for the omission of such averment, would obviously 
be insufladent. And, as before stated, there is no allégation of any 
rescission of the contract or return of the machinery. While the 
affidavit discloses a breach of the contract and warranty, it does not 
allège either exactly or approximately the amount of damages sus- 
tained thereby or srtate whether such damages were or were not in 
excess of the note in suit, nor does it suggest any excuse for omission 
to mention the amount of the damages. They may be in excess of 
the amount of the note or they may be equal only to a small portion 
of that amount. The affidavit does not, in my judgment, disclose 
"virtually a total failure of the considération for which the note in 
suit was given", as held by the court. In American Electric Const. 
Co. V. Consumers' Gas Co. (C. C.) 47 Fed. 43, it appeared that the 
plaintiff's statement of claim set forth a written agreement between 
the plaintiff and défendant for the sale and érection by the former 
of an electric-light plant. The plaintiff sued for the balance, amount- 
ing to 17,749.25, due on the contract. An affidavit of défense was 
âled which, among other things, alleged as follows: 

"That the said American Electric Construction Company llmlted, dld not 
and bas not eomplied with its contract, and that the said Consumers' Gas 
Company Has aiready been put to great delay and expense and damages to 
the amount of $10,000." 

Judge Eeed delivering the opinion of the court said, among other 
things : 

"An affidavit of défense has been filed by the défendant, and the plaintiff 
has moved for judgment for want of a sufficient affidavit of défense. It Is 
not necessary to cite authority for the rule that the affidavit of défense 
sbould State speciflcally and at length the nature and character of the dé- 
fense relied on, and should set forth such facts as will warrant the légal infer- 
ence of a full and légal défense to the plaintiff's cause of action, nor of the 
equally well settled rule that upon the hearing of a motion for judgment ail 
the material averments of the affidavit must be taken as true." 

And with respect to the portion of the affidavit above quoted, he 
said: 

"This is clearly insufflcient, stating conclusions, and not facts. The défend- 
ant should hâve specified the various matters in which it was claimed that 
plaintilï had failed to comply with its contract." 

Judgment was rendered in favor of the plaintiff, notwithstanding 
the affidavit of défense. This case was taken on a writ of errer to 
this court (1 C. C. A. 663, 50 Fed. 778), where the judgment of the 
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court below was affirmed, Judge Acheson delivering the opinion. 
Among otlier things he said: 

"An affldavit of défense is Insuflacient to prevent judgment, unless It sets 
forth ail the facts n«cegsary to eonstitute a substantlal défense. Mère gênerai 
averments amounting to légal conclusions will not do. The spécifie facts must 
be stated, so that the court may draw proper conclusions. Nothing should be 
left to conjecture, for that which is not stated must be talien not to exist. 
Thèse principles hâve been repeatedly declared and enf orced. * * * 
Finally, the gênerai allégations, wlthout further spécification, that the plain- 
tiffi 'has not complied wlth its contract,' and that the défendant 'bas already 
been put to great delay and expense and damages to the amount of $10,000' 
are altogether too vague, indeflnite, and uncertaln, as the authorities cited 
at the opening of this opinion demonstrate. The court below was entirely 
right In holding that the affldavit of défense was insufficlent, and in entering 
judgment for the plaintiflf." 

In Ëeed v. Raymond (C. G.) 37 Fed. 186, an affldavit of défense was 
âled in an action of scire facias upon a mortgage for the balance of 
the pui-chase money of certain lands. In a well considered opinion 
Judgé Acheson said, among other things: 

"It is well settled that an aflîdavlt of défense is Insufficlent unless It sets 
forth àll the facts necessary to eonstitute a substantlal défense. Bryar v. 
HarïiSon, 37 Pa. St. 283; Marsh v. Marshall, 53 Pa. St. 396. General aver- 
ments, amounting to légal conclusions will not do; the facts must be stated 
in order that the court may draw the proper conclusion. • • • Nothing 
should be left to Inference, for what is not stated in the affldavit must be 
talien not to exist. Brick v. Coster, 4 Watts & S. 494; Peck v. Jones, 70 Pa. 
St. 83; Asay v. Lleber, 92 Pa. St. 377. An affldavit of défense to a portion 
of a claim must state the amount admitted to be due. Griel v. Buckius, 114 
Pa. St. 187, 6 Atl. 153. In an affldavit of défense setting up a breach of war- 
ranty of thé quallty of goods sold, the mère averment of a warranty, without 
more, is b'ad. * • • Furthermore, the affldavit of défense does not allège 
that the défendant has sustalned àny damages whâtever by reason of the 
non-supply , of natural gas. Glving the utmost allowable effect to the aver- 
ments qf the defendant's affldavit, It shows only a partial failure of considéra- 
tion susceptible of compensation in damages, if any loss was sustalned. Yard 
V. Patton, 13 Pa. St. 278-282. But the défendant dœs not allège that he has 
sufCered any actual damage. * ♦ ♦ In the opinion of the court, the afflda- 
vit of défense is Incomplète, vague and evaslve in its statement of facts, and 
under the authorities altogether insufficlent to prevent judgment." 

One may look in vain through the affldavit of défense in question 
for any averment of actual damage sustalned. There is no such 
statement. The only damages tô which the défendant is entitled so 
far as the averments in the affldavit are concemed are purely nom- 
inal, arising by law from the fact of the breach of the contract. 
If ail the facts alleged in the affldavit of défense were submitted 
to a jury, without supplementary évidence, no court would permit 
the jury to flnd that the Boise Company or défendant had sustalned 
more than purely nominal damages. I find it impossible to recon- 
cile the reasoning of the court in the several cases above cited with 
the décision of the court in this case. Référence will now be made 
to a f ew récent décisions of the Suprême Court of Pennsylvania 
bearing on the point under discussion. Most of them are later than 
the latest décision referred to in the opinion of this court bearing 
on that point, and as such should furnish a guide to this court in 
the matter of construction of Pennsylvania statutes and ruies reg- 
ulating practice. 
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Thomas v. O'Donnell, 183 Pa. St. 145, 38 Atl. 597, was an action 
brought to recover a balance alleged to be due on a building con- 
tract. The défendant in his affldavit set up several distinct and in- 
dependent matters by way of défense. One of them was departure 
in spécifie particulars from fhe spécification and defects in the work. 
The amount of the damage resulting from such departure and de- 
fect was not stated. While the court sustained the aflfidavit on 
other grounds, it recognized the proposition of law embodied in the 
syllabus as f ollows : 

"In an action to recover a balance alleged to be due on a building contract, an 
afBdavit of défense is insufflcient which spécifies certain departures from the 
spécifications and defects in the worls, but fails to state the amount of the ré- 
sultant damage." 

Vollmer v. Magowan, 180 Pa, St. 110, 36 Atl. 571, was an action ou 
promissorj notes for over |30,000 given for fumiture and carpets 
sold to the défendant. The afBdavit of défense averred, among 
other things, that the goods were ail to be of first class quality and 
manufacture, but in fact were détective in various particulars speci- 
fled, unknown to the défendant when he gave the notes, and also 
that the plaintiff had failed "to deliver some of the articles of a 
very valuable character, which still remain undelivered, to the ex- 
tent of about at least |1,000." The affidavit did not otherwise de- 
scribe the goods not delivered or state their value nor did it state 
the amount of damage sustained by the défendant by reason of the 
détective character of the goods delivered. It was, however, aver- 
red that "by reason of the aforesaid herein recited defects in the 
said goods, wares and merchandise, and the failure of said plaintiff 
to fully comply with his said agreement, he, déponent, is greatly 
damnifled and injured." The court said: 

"The affidavit of défense in this case is too vague and Indeflnite to carry 
the case to a jury, and hence there was no error in making the rule for judg- 
ment absolute." 

Bridge Co. v. Bonta, 180 Pa. St. 448, 36 Atl. 867, was an action 
to recover a balance alleged to be due on a contract for building a 
plate glass mill. The affidavit of défense averred, among other 
things, that by reason of the plaintiff's delay in completing the work 
the défendant was prevented from carrying out a contract with a 
corporation in which he held stock and that thereby his stock had 
depreciated in value. The court thus dealt with this point: 

"The third item was a cross-demand amounting to about three times as much 
as the plaintiff's claim, and was for an alleged fall in the value of the defend- 
ant's shares of stoclî in the plate glass mill. The allégation is that the 
défendant held two thousand three hundred and thirty six shares; and that 
thèse shares were depreciated at the rate of 'about $5 per share' by reason 
of the failure to complète the mill on the day named In the contract; and 
that the défendant has therefore sufCered in damages beeause of the déprécia- 
tion in the value of his stocks about twelve thousand dollars. The real con- 
test in the court below and hère is over the sufflciency of this item. It will 
be noticed that the value of thèse shares before and after the day when the 
mill was to be completed is not stated in the affidavit. The time when the 
dépréciation took place, in what manner the extent of the dépréciation is as- 
certained, how long the dépréciation continued, and what was the value of 
the stocks when this action was brought, are circumstances that the allidavit 
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ïurnlslied no light upon. No faets (rom which dépréciation, or Itç extent, can 
be Inferred are glven. Khether the stock ever had a market or selling 
value, whethei' any of It has been sbld, and at what priées, and how the 
défendant Is ablë to flx the dépréciation at 'about $5 per share' we are not 
told. So far as we can leam from the affldavlt, this is but the unsupported 
guess of the défendant at what mlght liave taken place if he had put his 
shares upon tlie market. This is not enough. Without assenting to this mode 
of rneasuring his damages for a delay In the completion of the plate glass mill, 
we are satisfied that the défendant has not made such a statement of facts as 
could support this item. If It was clear that he would otherwise be entitled to 
rest upon it. The affidavit is insufflcient in relation to both the first and chird 
items. The second Item was well stated, and the défendant has the beneflt of 
it'in The judgment appéaled from. Thé assignments of error are oveiTuled 
and the judgment is afiirmed." 

Light Co. V. McCorkell, 161 Pa. St. 227, 28 Atl. 1088, was an action 
to recover for designated quantities of electricity at a flsed price 
per lamp-hour alleged to hâve been furnished to the défendant. 
The aflSda.;Vit of défense, although not stating the amount of elec- 
tricity used by the défendant, was under the peculiar circumstances 
of the case held sufificient. But the opinion of the court is clearly 
in Une with the doctrine of the cases aiready cited. The court said: 

"Whlle !t Ï8 true the défendant does not state what the correct measurement 
of the electricity consumed was, or would hâve been, h e proceeds to state a 
reason wljy it la impossible for him to make such a statement He says the 
meter for the measm'ement of lamp-hours is the property of the plaintiff and 
under their 'sole controï, that It was removed from the premises by the plain- 
tiff, and he had no opportunlty to test by a new and correct meter. He avers 
that because of this reason he cannot tell in what sum he is indebted to the 
plaintiff for electricity actnally consumed and concludes by saying he is per- 
fectly ■Willlng to pay what is justly due upon a proper test of the current by 
a proper instrument. It Seems to us that this affidavit discloses a reasonable 
excuse for not expressing the amount he does owe. The meter being removed 
from the premises the défendant would hâve no opportunlty of examining it 
with a vlew of determinlng the correctness of the quantity registered, or of 
comparfng'it with the quàntlty which he clàims it ought to hâve registered." 

The law does not require the performance of impossibilities in 
order to prevent the sacri&ce of a man's rights. This was the 
ground 6p which the court proceeded. It held that the défendant 
was excnsed from doing that which it was impossible for him to 
ido, but wbiçh had it been practicable the défendant must hâve done, 
namely, set' forth in his affldavit the amount of electricity he had 
used. ', ',':' 

After carefui examination of ail the authorities cited by the 
court they are, in my judgment, without exception, clearly dis- 
tiilguishabïè from and inapplicable to this case, so far as the point 
under discussion is concerned. I now refer to them in some détail. 
In Thompson v. Clark, 56 Pa. St. 33, the défendant averred in his 
affidavit that the draft in suit, of which he was the acceptor, did not 
belong to the plaintiff but to oiie Gray who had done certain work 
for the Thompson Oil Company, aijd that the "défendant has over- 
paid said Gray for the work done for said Thompson Oil Company, 
and that n&thing is now due him from défendant." Twitchell v. 
McMurtrie, 77 Pa. St. 383, was an action of scire facias on a mort- 
gage. The défendant in her affidavit, among other things, averred 
that at the time of the exécution of the mortgage in suit, 
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"She and her husband were conflned In prison, and said mortgage was given 
as securlty for any expenses that might arise from their approacbing trial, 
and imder tlie express agreement witli the said O'Byrne, that lie would never 
in any nianner assign or part with said mortgage. * » * And the said 
O'Byrne immediately after the said assignaient to liim, took possession of the 
said property, and has retained the same imtil jnst prior to this suit; has 
rented the premises, coUected the rents. ruade the repairs, paid the taxes, 
and generally acted as a mortgagee in possession, and that she has never re-. 
ceived any return therefrom in any way, nor any account thereof, although 
she has often demanded the same from him. That she has never received 
from the said O'Byrne any statement or acconnt of the expenses of her and 
her husband's trial, or either of them, notwithstanding she has nrged the 
rendering of such acconnt or statement by him." 

The afBdavit further averred that O'Byrne, though not appointed, 
acted as administrator of her mother's estate, Selling the personal 
property and "collecting the crédits in his OAvn name" and that 

"Upon a citation, the account of said administration was filed Aprll 26th, 
18T2, and has been referred to an auditor, before whom she belleves and ex- 
pects to be able to prove that a large portion of the assets of said èstate are 
unaccounted for, amounting to more than the principal sum of said mortgage." 

Moeck V. Littell, 82 Pa. St. 354, was an action against the endorser 
of a promissory note. The défendant in his afiidavit averred, among 
other things, that he purchased from one Rowley the lease of a cer- 
tain tavern and certain personal property therein for the sum of 
$1,700, paying 1500 in cash and giving llowley two notes, one for $500, 
on whieh suit had been brought and judgment rendered, and the other 
for |700, being the note in suit; that the personal property on the 
leased premises was "almcst worthless," and that in a very short time 
the tavem stand became "entirely untenable, and had to be entirely 
abandoned." The aflEidavit concluded as follows: 

"The défendant avers that the considération for the note In suit has not 
only entirely failed, but more than failed, but affiant further avers, expects 
to be able to prove and show in the trial of this case, that James Littell, the 
plaintiff above named, is not the owner and holder for value and before matur- 
ity of the note in suit, but the same was handed over to him by John Row- 
ley, the payée, for the purpose of debarring the maker and endorsers thereof 
from a défense to the same." 

Eyre v. Yohe, 67 Pa. St. 477, was an action on a negotiable note 
for $2,703.75, by an endorsee against the malier. The défendant in 
his afiidavit averred that the note was the property of one Gordon, the 
payée, and not of the plaintiff; that the note included "usurious and 
unlawful discount and intereet" to the amounj: of |8i5; and alleged as 
follows: 

"Déponent therefore claims a déduction of $815 on the note now sued upon, 
being the amount of usurious and unlawful discount over and above six dol- 
lars to the hundred allowed on said note." 

The affidavit was sustained as setting forth a défense pro tanto. 
Clément v. Reppard, 15 Pa. St. 111, does not relate to an afQdavit 
of défense and has no bearing on the point under discussion. Nor 
does Peale v. Addicks, 174 Pa. St. 543, 34 Atl. 201, bear directly or 
indirectly on the point. In Bank v. EUis, 161 Pa. St. 24, 28 Atl. 
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1082, ît was held that the plaintiff's statement was însufflcîent with- 
out référence to the affidavit of défense. The court said: 

"It follows that the plaintiff's statement In this case is fatally defective; 
and withotit référence to any of the averments of the affidavit of défense, it 
Is not in a position to demand judgment. But waivlng ail that, the défendant 
in his affidavit avers In substance that no considération was paid either by 
the maker of thê note in suit, or by the plaintifl bank; that the latter 'paid 
nothing either for or on acconnt of said note to anyone,' but is a mère trans- 
férée without value and holds the same merely for collection for account of 
De SavlUe, the maker, who is indebted to déponent 'in large sums of money 
much in excess of the amount of said note.' For présent purposes we must 
assume that thèse averments of fàcts' are true." 

Gunnis V. Weigley, 114 Pa. St. 191, 6 Atl. 465, while supporting 
the proposition for which it is cited by the court, does not seem to 
hâve any deflnite hearing on the point under discussion. Bronson v. 
Silvçnnan, 77 Pa. St. 94, was an action on a promissory note for part 
of the pûrchase money of lands. The défendant in his aCadavit, among 
other tbings, averred as follows: 

"That the said note wàs given by afflant for the pûrchase money, in part, of 
a cert9.In tract of land, for which Hugh Maher and the Chicago Petroleum 
and-Mliting Oo. were to màke, exécute and dellver a written contract to affl- 
aiitiMtifiibls title thereto, which paper has never been delivered to afflant, as 
aJK^ed Qt)on, and he has no written çvidence of his contract or the pûrchase 
<(f s^td }ai)d, nor title thereto." 

The Court said: 

"Wherever the land lies, the agreement was to furnish written évidence of 
title. Thia ds the spécifie contract averred and a breach of it is afflnned. 
* • ♦ As évidence of his title, the written instrument woiild be of great 
value to him. The deprlyation of It might work him great Injury. Be that 
as it înay, It was an indivisible part of the agreement which entered into the 
considération for which the note was given." 

In my judgment, this case is not in point. The delivery of written 
évidence bf the title was the consummation and an indivisible part 
of the agreement for which the note was given. It woiild plainly 
hâve been impossible for the défendant to hâve stated either exactly 
or approximately the amount of damage resailting to him from the 
failure to deliver the title papers, and the affidavit was properly sus- 
tained. Bacon v. Scott, 154 Pa. St. 250, 26 Atl. 422, was an action 
on promissory notes given in part payment of the price of certain 
moldings, blinds and doors sold under an express warranty. The 
défendant averred in his afSdavit that the goods fumished were "un- 
suitable for the purposes ordered and not as represented in size and 
kind, and déponent was 'compelled to sell the same at the foUowing 
losses." The losses were speciflcally stated in amount. The défend- 
ant further averred in référence to the priées obtained by him, as fol- 
lows: 

"And that thèse prlces wçre the best that could be obtained for the same, and 
were ail' thèy were worth. That déponent suffered a further loss, by reason 
of thé S&me, of an amount greater than the entire amount of notes in suit." 

The court said: 

"The spécifie loss on each of the articles thus sold is then set forth and It 
is followed by the avermefat that the priées for which they were sold were 
the beat prlces that could be obtained, and that they were ail they were 
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worth. The affldavits thus ayer an express warranty, Its breach, and the 
damages resulting therefrom." 

Ludington v. North, 141 Pa. St. 184, 21 Atl. 517, was an action on 
a promissory note for $345 given by the défendants in part payment 
of the priée of certain pianos. The défendants averred in their afS- 
davit, among other things, that they became the purchasers of the 
pianos under an agreement that the défendants should be the ex- 
clusive sales-agents of the payée for the balance of a term of flve years ; 
that subsequently in violation of the agreement the payée took away 
the agency for the pianos from the défendants without just cause or 
reason and before the expiration of the balance of said term and en- 
tered into a contract of agency with another dealer. The affidavit 
then States: 

"That In conséquence of the taking away of said agency from défendants, 
twelve of the pianos purchased by them remain upon their hands unsold, al- 
though they hâve made diligent efforts to sell the same; that défendants, by 
reason of the breach of said contract, hâve lost the price of said pianos whieh 
remain unsold, which would amount to $2,000, and in addition thereto défend- 
ants hâve lost their time and expense of advertislng, ail of which bas been 
rendered useless by reason of the taking away of said agency from them." 

Hère there was a statement of a definite pecuniary loss in excess 
of the amount of the note in suit. Kaufman v. Iron Oo., 105 Pa. 
St. 537, supports the proposition of law which has repeatedly been 
recognized that "a claim of set-off in an afSdavit of défense need not 
be of a certain liquidated amount, where the facts out of which the 
alleged set-off arises, as stated in the affidavit, are such that an ap- 
proximate amount only could be stated." It is merely an application 
of the maxim that the law does not require the performance of that 
which is impossible. The action was on the common counts for the 
recovery of $1,338.75 as the price of iron ore sold and delivered at 
13.50 per ton. The défendants in their afifldavit averred, among 
other things, that the défendants purchased from the plaintiffs through 
the agents of the latter 300 tons of iron ore on the express agreement 
that ail of it should be well roasted and in ail respects equal in 
quality to 50 tons of iron ore theretofore purchased from the plain- 
tiffs, and that the ore when furnished was poor in quality, unlike the 
previous 50 tons and utterly unflt for the manufacture of foundry 
iron. The affldavit f urther averred as follows : 

"The said iron ore was not and is not worth more than one dollar and sev- 
anty flve cents per ton. Through the violation of the said contract by the 
plaintiffs and the shipment of an inferior quality of ore as aforesaid, the 
défendants incurred damages in an amount exceeding the plaintilïs' claim 
for the priée of the said ore. Défendants were at the time of the said con- 
tract manufacturing foundry iron and had the entire product of their fumace 
Bold for upwards of a month in advance to foundry men and for foundry pur- 
poses. * * • The number of tons of iron, spoiled by the inferior quality 
of the said ore was about three hundred, and the différence between the 
value of the Iron which défendants could and would hâve made from ore of 
the quality stipulated for, and the iron actually made of the said ore, was 
three dollars per ton." 

The défendants in a supplementary affidavit of défense averred, 
among other things, as follows: 

"The said Iron ore was not and is not worth more than one dollar and 
seventy five cents per ton, and the défendants claim to set off agalnst the 
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plaintifl's claim;the différence betweçn the actual value of the said ore, vlz: 
one dollar and seventy flve cents per ton, and the value it would hâve pos- 
sessed if It had conformed to the vsrarranty, viz: three dollars and flfty cents 
per ton, makiag altogether upon the three hundred tons the sum of four hun- 
dred and flfty dollars." 

The court said: 

"The affidavlts flled in this case set forth, we think, a valid défense against 
the plalntiffs' clalm at least pro tanto; the facts stated in each are difEerent, 
and on that account should be careflilly examined; but they do not contain 
alternative allégations upon the subject-matter of the defeqse. » * * The 
damages resulting f rom the breach are, It ; is true, assessed aceordlng to an 
alternate measure, and the défendant claims to recoup or recover by way of 
set-off, according to one, or other, or both of thèse, as the lavr may entitle 
him. What may bé the proper meastire of damages, vi^e will not now consider; 
the rule entered vcas for judgment on the plaintifCs' claim, not for any part 
of It. It is sufflcient for the purpose of this case, as now presented, if a 
valid défense is asserted for part," : . ■ . , 

The inapplicability of Kaufmàn v, tron Co. to the présent case 
is toc apparent to require argument. Lane v. Sand Co., 172 Pa. St. 
252, 33 Atl. 570, was an action to recover a balance of $2,184.26 al- 
légea tb be due on a vSTitten contract ïor furnishing and erecting 
machinery and a mil! plant. The plaintîffs' statement of claim set 
forth the contract which eontained, among other things, the following: 

"The said machinery, etc.,; Includlng ànd iritending to Include ail things 
necessary and needful for sètitlng up and furnishing a complète apparatus for 
crushing, washing, conveying : and drying sand to the full capacity herein 
guaranteed. by said flrst parties. * * • The said flrst parties further agrée 
to guaraitêe said grindlhg ànd washing machinery when put up to hâve a 
capacity of eight tons per hour, and the dryer to bave a capacity of four tons 
per hour." '*'' 

The afSdavit specifled ainong other damages sustained by the de- 
fendant items of damage aggregating some |1,700. The opinion of 
the court su jfiaciently shows the nature of the défense set up in the 
defendant's affîdavits, as follows: 

"Without referring at length to the aflîdavits of défense, It is sufflcient to 
say that they expressly deny that plaintîffs substantially performed their con- 
tract, and avéi* that 'the mill, plant or machinery' they agreed to put up under 
thé contract 'was hot erectéd or constnicted in accordance with the terms of 
said contract, but in such an unworkmanliiie and defective manner as to cause 
the défendant great loss and damage,' etc. That the same was 'so def ective»'y 
constructed in workmanship and of such defective material as to render the 
saiiû piant almost wholly uSeless for the purpose for which it was intended.' 
After speclfying wherein the; plaintîffs, falled to comply with their contract, 
etc., it is further averred, 'that without toj5;ing into considération the Injury 
défendants stistained by reason of the defective work done by the mill, owing 
to faulty materlàl and construction, andïailurp of the plaintiffs to perform 
their contract, the défendants sustained daplages to more thah the amount al- 
leçed to be due on the original contract,' etc." 

The case i'ust referred to does not in any manner, in my judgment, 
sustàin the décision of this, court. On tlip contrary, it is an authority 
against it; the court recognizing as material and essential the aver- 
ment "that the défendant sustained damages to more than the 
amount àlleged to be due on the original contract." The only remain- 
ing case cited by the court is Martinezy. Eamshaw, 143 Pa. St. 479, 
22 Atl. 668. The action was for an alleged breach by the défendant 
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of a written contract for the purchase by tlie défendant from the plain- 
tifls o( a certain quantity of dry iron ore warranted in the contract to 
contain a certain percentage of iron in the natural state, The de- 
fendant in his afiidavit averred that upon the arrivai of the ore it was 
tested and ascertained not to accord with the samples or the guaranty 
in the contract. The aiïïdavit further averred as follows : 

"The défendant did not discover thèse facts until after the iron had been 
delivered at the furnaces and It had become impracticable to reject and re- 
turn the ore, nor could he, in the usual course of business of this Itind, hâve 
discovered the fact sooner. Immediately on ascertaining the fact that the 
ore shipped did not correspond to the quality guaranteed, the défendant re- 
pudiated the contract that had been made and refused to receive any more 
ore under it." 

It was properly contended on the part of the défendant "that the 
défendant is not in court on the effect of a delivery and acceptance, 
but on the obligation to accept a thing that differs from the thing 
bought." The court sustained the affldavit of défense, saying among 
other things: 

"We know at this time only that a llteral breach by the plaintiffs is alleged 
and claimed, and a literal breach is enough to defeat a compulsory judgment 
without a hearing." 

This language waa undoubtedly correct as applied to the facts of 
that case, but has no proper application hère. There the défendant 
promptly "repudiated the contract." Hère nothing of the kind oc- 
curred. There was no rescission of the contract nor retum of the 
machinery. That, in the absence of rescission or répudiation, the 
allégation of a mère breach of warranty as to the quality of goods 
sold and delivered, without averring damages, is sufficient in an affl- 
davit of défense, was not held in that case. To pût such a construc- 
tion upon the words quoted would bring that case into irreconcilable 
conflict not only with later cases decided by the Suprême Court of 
Pennsylvania, to which I hâve referred, but also with the fédéral dé- 
cisions to which allusion has been made, and particularly the state- 
ment by Judge Acheson in Keed v. Raymond (C. C.) 37 Fed. 186, that 
"in an affldavit of défense setting up a breach of warranty of the qual- 
ity of goods sold, the mère averment of a warranty, without more, is 
bad." I hâve now, without exception, referred to ail the cases cited 
by the court. Not one of them, in my opinion, supports or tends to 
support the judgment in this case against the objection to the affidavit 
as being fatally détective in not alleging either exactly or approxi- 
mately the damages, if any, sustained by the Boise Company or any 
excuse for omitting such an averment. The manifest intent of the 
statutes and rules in Pennsylvania relating to afifldavits of défense 
is that the défendant, while not held to the niceties of spécial plead- 
ing at common law, must nevertheless by his affidavit, as far as prac- 
ticable plainly and fuUy inform the plaintifl of the nature and extent 
of the défense on which he reliea If it goes either to the entire 
amount or to only a portion of the amount claimed by the plaintifif 
it must be so shown by the affldavit. In averring a counter-claim or 
claim for damages by way of set-off, the défendant must, when prac- 
ticable, state the exact amount, as held in Griel v. Buckius, 114 Pa. 
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St. 187, 6 Ml. 153. If it be impracticable to state the exact amount, 
as in the case of an unliquidated claim, tLe défendant must, if pos- 
sible, state approximately the amount of his set-ofl, as recognized in 
Kaufman v. Iron Co., 105 Pa. St. 537. If the circumstances of the 
case are such as to render it impossible for the défendant to state 
either exactly or approximately the extent of his damages, he is ex- 
cused from so doing, as held in Light Co. v. McCorkell, 161 Pa. St. 
227, 28 Atl. 1083, and Twitchell v. McMurtrie, 77 Pa. St. 383. But 
hère the défendant bas averred no excuse whatever for omitting to 
state approximately, if not exactly, the amount of damage sustained 
as he might hâve done by specifying the defects, and stating that he 
verily believed that thereby the Boise Company sustained damage to 
an amount not less than so many dollars. He fails to give to the 
plaintiflf information it has a right to receive. He is wholly silent 
on the subject. Nor does the afftdavit disclose any circumstances 
from which it might fairly be inferred that he was unable to state 
by way of approximation, at least, the amount of damage sustained. 
The clear resuit of ail the cases heretofore cited, state and fédéral, 
is that in view of thèse facts, the aflfidavit is fatally defective, and re- 
quires that the judgment of the court below should be aflQrmed. It 
may be that the défendant employed a careless or incompétent at- 
torney. But persons who entrust their légal aflfairs to such attomeys 
must abide the conséquences of their improvidence, To sustain such 
a defective afBdavit as that flled in this case, in my judgment, involves 
a clear departure from the law as recognized not only by the Suprême 
Court of Pennsylvania but by thie court, and virtually puts a premium 
on the making of insufflcient or evasive affldavits calculated, if not de- 
signed, to hiuder and delay the due administration of justice. 



In re ALBXANDER et al. 
(District Court, N. D. Georgia. May 30, 1900.) 

BANKnupTCT — Pkoop and Allowaîtcb of Olaims — Prbfkbrbd Creditors. 

Where a créditer, Iioldlng an open account against his debtor, recelves 
from tiim payments on account in the ordinary and usual course of busi- 
ness, and within four months thereafter the debtor becomes bankrupt, 
the credltor wIU not be required to surrender the amount so received 
as a condition upon being allowed to prove the balance of his debt as a 
claim against the bankrupt's estate, in the absence of évidence to show 
that the debtor was insolvent at the time the payments were made, or 
that the credltor knew, or had reason to believe, that a préférence was 
Intended. 

In Bankruptcy. On exceptions to décision of référée in bankmptcy 
disallowing Ûie claims of certain creditors. 

Smith, Hammond & Smith, for créditera. 
Starr & Erwin, for trustée in bankruptcy. 

NEWMAN, District Judge. The question certified by the référée 
to the court in this case is as follows: Whether or not a claim which 
had been duly proven and allowed should be reconsidered and dis- 
allowed on objection thereto by the trustée, upon proof showing pay- 
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ments made by the bankrupts to said provant witliin four months 
prior to the flling of the original pétition in banliruptcy; no évidence 
being adduced showing insolvency of said bankrupts at the time any 
of said payments were made. The claims as to which this question 
arose were those of wholesale mercantile establishments dealing with 
the bankrupts, and holding indebtedness for merchandise sold. ïhe 
involuntary pétition in bankruptcy was filed January 30, 1900. As 
to one claim it is shown that the last payment made to the creditor 
was |90, on October 14, 1899; the indebtedness then amounting to 
considerably over |1,000. On aaother the last payment was on No- 
vember 10, 1899, |178.78, the indebtedness at that time being over 
$900. On another the last payment was on December 28, 1899, 
1171.54, being one-half of the indebtedness then existing. There were 
some prior payments within four months, but thèse dates are given 
as the last dates of payments, and will be sufflcient to illustrate the 
conclusion reached by the court in this matter. 

It is conceded on the argument that thèse creditors had no knowl- 
edge at the time thèse payments were made of the insolvency of the 
debtor. Indeed, the référée certifies that there is no évidence before 
him to show insolvency at the time the payments were made. An 
examination of the amount of the indebtedness, the amount of the 
payments, and the dates of the same shows that they must hâve been 
made in the ordinary course of business, and discloses nothing what- 
ever showing any intention to prefer on the part of the debtor, or 
any knowledge whatever of a préférence being received on the part of 
either of the creditors. In order tO' justify the court, therefore, in 
confirming the action of the référée in this case, it is necessary to 
hold that ail payments made by the debtor, who subsequently becomes 
a bankrupt, to creditors within four months, must be repaid by the 
creditor receiving the same to the trustée, before such creditor can 
be allowed to prove his debt. 

Section 57g of the bankrupt act provides that "the claims of cred- 
itors who hâve received préférences shall not be allowed unless such 
creditors shall surrender their préférences." Section 60b is as follows : 

"If a bankrupt shall hâve given a préférence within four months before 
the flling of a pétition, or after the flling of the pétition and before the ad- 
judication, and the person receiving It or to be benefited thereby, or his agent 
acting therein, shall hâve had reasonable cause to believe that It was Intended 
thereby to give a préférence, it shall be voidable by the trustée, and he may 
recover the property or its value from such person." 

It will be perceived that there may be a distinction between the 
character of préférence which will act asi a bar to the proof of claims 
of creditors unless ail préférence is surrendered, and a préférence 
such as would authorize the trustée to recover the same back from 
the person receiving it. Under section 57g, knowledge by the creditor 
that he is receiving a préférence is not necessary to prevent the proof 
of the claim, although under section 60b it is necessary to give the 
trustée a cause of action for the recovery of the same. Some of the 
courts, in dealing with the provisions of this act in this respect, hâve 
fully recognized this distinction. In the case of Electric Co. v. Wor- 
den, 3 Am. Bankr. Eep. 634, 39 C. C. A. 582, 99 Fed. 400, decided by 
102 F.— 30 
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the circuit court of appeals for the Seventh circuit, Circuit Judge 
Jenkins delivering the opinion of the court, the first headnote is as 
follows: 

"Where a créditer who bas Innooently received a payment upon hls debt 
within four months of his debtor's bankruptcy cornes into the court of bank- 
ruptey seeking to share with other creditors In the estate of the bankrupt, 
he must surrender the préférence whlch he has received; In other words, 
he has his élection to ablde by what he has received or to surrender that, 
and share with the other creditors." 

To the same effect are In re Conhaim (D. C.) 97 Fed. 923; Strobel 
& Wilkin Co. v. Knost, 3 Am. Bankr. Eep. 631 (D. C.) 99 Fed. 409. 

To the contrary, holding that there is no préférence under section 
57g unless the créditer had notice of the insolvent condition of the 
person subsequently becoming a bankrupt, is the case of In re Piper, 
2 Nat. Bankr. N. 7, decided by Judge Wellborn of California. The 
language of the court is as follows: 

"The use of 'préférence' in section 57g the court holds to Include and mean 
a préférence in the full sensé of that term; that is, ail the éléments of a 
préférence must attach to the use of the word in that connection, viz. the in- 
tent of the credltor as well as that of the debtor. That a préférence, as 
applied to the creditor, includes the élément of intent or reasonable cause 
to believe that the debtor is insolvent is further evidenced by section 60c, 
whlch provides: 'If a credltor has been preferred, and afterwards, in good 
faith, gives the debtor further crédit without securlty, * » * It may be 
set off against the amount whlch would otherwise be recoverable from 
him.' " 

Deciding that, even under 60b, payments within four months will 
not constitute a préférence, unless the creditor has knowledge of the 
intention to prêter, is Blakey T. Bank, 1 Nat. Bankr. News, 411 (D. 
C.) 95 Fed. 267, decided by Judge Baker of Indiana. In the case of 
Electric Co. V. Worden, supra, it is said: "The bankrupt hère in- 
tended to prefer the appellant in the sensé that while insolvent it 
sought to give an advantage bver other creditors." While the case 
is not discussed in that view, it seems that the court assumed that 
at the time the payment was received by the creditor the debtor was 
insolvent. If the record of the case at bar showed insolvency of the 
debtor at the time the payments in question were made, it would be 
necessary to décide the question Of what consti tûtes a préférence 
under section 57g; but, in the absence of évidence showing insolvency, 
it will be necessary to présume the same for a period of four months 
prier to the institution of the bankruptcy proceedings, if the question 
of solvency or insolvency is to control in the détermination of the 
rights of thèse creditors to prove their claims without repaying the 
amounts received. 

The contention of counsel for the trustée in this case is that the 
intent of the bankruptcy act is that the eettlement of a bankrupt es- 
tate shall relate back to a period of four months prior to the com- 
mencement of the bankruptcy proceedings, and that equality shall 
be brought about as of that period. He contends that everything 
received within four months must be turned back into the hands of 
the trustée, and equally divided between the creditors. Hia argu- 
ment is that ail who wish to share in the distribution of the bank- 
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rupt's estate in bankruptcy must stand upon an equality as of a 
period four months before the institution of the proceedings in bank- 
ruptcy, and tliat it is immaterial wbether the bankrupt was solvent 
or insolvent at the time the payment within four months was made, 
because the purpose of the act is to cause an equal distribution as 
suggested. 

I do not think the position thus taken is sound in reason or under 
the provisions of the bankrupt act. The définition of "préférence" 
given in the act (section 60a) is as follows: 

"A pei'son shall be deemed to hâve given a préférence if, being insolvent, 
he bas procured or sufCered a judgment to be entered against himself in favor 
of any person, or made a transfer of any of his property, and the efCect of 
the enforcement of such judgment or transfer v^ill be to enable any one of 
his creditors to obtain a greater percentage of hls debt than any other of such 
eredltors of the same class." 

Assuming that the payment of money is embraced in the expression, 
"transferred any of his property," it is still necessary, in order to 
constitute a préférence, that the person making the payment should 
hâve been insolvent at the time the payment was made. Certaiuly 
payments made by one entirely solvent at the time the payments are 
made are not obnoxious to any provisions whatever of this act, and 
where, as in this case, the payments appear to hâve been made in 
the ordinary course of business, without any knowledge whatever 
of the insolvency of the debtor on the part of the créditer, the fact 
that the debtor is subsequently declared a bankrupt seems insulfi- 
cient to render thèse payments objectionable, even under section 
57g, with regard to the proof of claims. As has been stated, the fact 
that the debtor was adjudicated a bankrupt on January 30, 1900, 
would render it necessary, in order to avoid thèse payments, to pré- 
sume insolvency in December, November, and October preceding. 
There certainly can be no such presumption in fact. Caeualties of 
many kinds may render a perfectly solvent business flrm insolvent in 
a day. And I am not aware of any provision of the bankruptcy act 
which requires, or even authorizes, any such presumption. Four 
months is fixed as the period within which préférences are avoided, 
but not as a period within which insolvency is necessarily presumed. 
Where, therefore, as in this case, the évidence fails to disclose insol- 
vency at the time payments were made, or any knowledge or reason 
to believe on the part of the créditer that a préférence was being 
received, or was intended, but the facts seem to indicate, on the con- 
trary, that the payments were made in good faith, and in the regular 
and ordinary course of business, there is no reason whatever to apply 
the provisions of section 57g of the bankruptcy act to the proof of 
the balance of the creditor's claim. Consequently I must hold that 
the action of the référée in this matter was not justifled, and an 
order will be made directing him to revoke the order disallowing the 
proof of the debts mentioned in the record. 



468 102 FEDERAI. REPORTER. 

In re KINNEY, Collector of Internai Revenue. 

(District Court, D. Ehode Island. May 26, 1900.) 

Intehnal Revenue— Oleoviakgakine Law— Powers of Coi.lector. 

The provisions oï icev. St. § 3173, autlioriizing a collector of Internai 
revenue to summon before him for examinatlon any person charged by 
the law wlth the duty of maklng returns of "objeets subject to tas," do 
not apply to persons requlred under the oleomargarine law to make re- 
turns of "materials and products." Such provisions relate only to objeets 
of taxation upon which the tax Is coUected by the niethod of return and 
assessment, and not to those upon which the tax is required to be pald by 
a stamp, and a collector has no power under section 3173 to compel a per- 
son to appear and testify to the correctness of the returns made under 
the oleomargarine law. 

This was a pétition by W. Frank Kinney, collector of internai 
revenue, to the district judge, asliing the issuance of an attachaient 
for contempt. 

Charles A. Wilson, U. S. Atty., for petitioner. 
Comstock & Gardner, for respondent 

BEGWN, District Judge. The coUector's pétition, addressed to 
the district judge, représenta the refusai of Frank M. Mathewson, 
président of the Oakdale Manufacturing Company (a corporation 
engaged in the manufacture of oleomargarine), to obey a summons 
issued by the collector under section 3173 of the Revised Statutes, 
and prays that, in accordance with the provisions of section 3175 of 
the Revised Statutes, "an attachment may issue against the said 
Frank M. Mathevi^son, directed to the United States marshal of said 
district, commanding him to arrest said Frank M. Mathewson, and 
bring him before you, to show cause why he should not be adjudged 
in contempt, and punished according to law." This summons, as 
well as a previous summons upon a printed form, contains this 
clause: "Failure to comply with this summons will render you lia- 
ble to attachment as for contempt and punishment by the court, as 
provided by section 3175, Eevised Statutes of the United States." A 
flrst reading of this section would certainly seem to justify the view 
which the collector has taken of this statute. And yet it is clear, un- 
der the reasoning in Interstate Commerce Commission v. Brimson, 
154 U. S. 447, 48a, 14 Sup. Ct. 1137, 38 L. Ed. 1061, that if section 
3175 does in fact authorize a judge or commissioner to arrest and 
punish for a contempt of the order of a collector of internai revenue 
it is unconstitutional and void. In Brimson's Case it was said: 

"Of course, the question of punishlng the défendants for contempt could not 
arise before the commission; for, In a judiclal sensé, there is no such thing 
as contempt of a subordinate administrative body. No question of contempt 
could arise until the issue of law in the circuit court is determlned adversely 
to the défendants, and they refuse to obey, not the order of the commission, 
but the final order of the court." 

Section 3175 can be sustained only upon a construction that would 
make the procédure thereunder similar to that sustained as consti- 
tutional in Brimson's Case. I hâve serions doubts whether it is not 
a straining of the terms of section 3173 to make it read otherwise 
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than as a plaîn direction to the judge or commissioner to "arrest as 
for a contempt" of the collecter, and to punish as for a contempt of 
the collecter a witness who refuses to testify and produce docu- 
ments before him. The interstate commerce act provided for no 
summary arrest before hearing on the question of right, and the dé- 
termination of the right of the commission to the évidence and of 
the duty of the witness to answer was given to the circuit court, 
and not to a single judge or commissioner. Upon the présent ap- 
plication, however, I do not deem it necessary to décide the questions 
of constitutionality which hâve been raised by the counsel for Mr. 
Mathewson upon the hearing of the order to show cause why a writ 
of attachment should not issue; for assuming that the collecter may 
now apply for an order to the witness to testify and produce books 
and documents before the collecter, and that for disobedience to this 
order the witness might be dealt with as for contempt, I am of the 
opinion that such an order should not be granted, for the reason 
that section 3173 does not confer upon the collecter a right to the 
testimony of this witness. Mr. Mathewson was summoned to tes- 
tify "in a certain case arising under the internai revenue laws de- 
pending before me [the collecter], to wit, the correctness of the 
monthly returns or reports required by law to be made and made by 
the Oalcdale Manufacturing Company, manufacturers of oleomar- 
garine," etc., "to wit, the returns made by said company between the 
following dates, January 1, 1896, to and including December 31, 
1899; said returns, in my [the collector's] opinion, being false and 
fraudulent, and containing undervaluations and understatements." 
In re Kearns (D. C.) 64 Fed. 481, is a décision directly adverse to 
the collector's contention. Though that décision related to a Whole- 
sale dealer in oleomargarine, and not to a manufacturer, this dis- 
tinction is immaterial; for the reasoning of the court is equally ap- 
plicable to the case of a dealer and of a manufacturer. In that case 
it was held that the act of August 2, 1886, called the "Oleomargarine 
Law," was not a supplément to or amendment to other revenue lég- 
islation, but was a distinct and independent act, creating a com- 
plète and comprehensive System in itself, and flxing punishments for 
violation of its provisions. The title of the act, "An act deiining 
butter, also imposing a tax upon and regulating the manufacture, 
sale, importation, and exportation of oleomargarine," affords some 
support to this view. The learned judge dwells chieily upon the fact 
that the act itself expressly enumerates in section 3 certain gênerai 
provisions of the internai revenue laws, to wit, sections 3232-3241, 
inclusive, as well as section 3243, as applicable to the spécial taxes 
imposed by section 3, and to the persons upon whom they are im- 
posed, and omits ail référence to other gênerai provisions of the 
internai revenue laws. The inquiry is then made: "If congress 
deemed it necessary to specify such sections of the revenue System 
to extend them to oleomargarine, how can its omission to extend 
section 3173 be considered other than a deliberate déclaration that it 
was not extended? To say otherwise is at variance with the recog- 
nlzed rule of construction, 'Expressio unius est exclusio alterius.' " 
A careful examination of section 3173, and a eompa.rison of the re- 
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tums therein ref erred to with the returns ref erred to in the oleomar- 
garine law, to wit, returns of "materials and products," discloses im- 
portant différences, and supports the view that section 3173 is not 
in terms broad enougli to extend the inquisitorial powers of the col- 
lector to the reports required by: régulations made by the commis- 
sionerj in accordance with section 5 of the oleomargarine law. Pow- 
ers such as are conferred by sections 3173 and 3175 are not to be 
extended by analogy, andmust be strictly limited within the express 
terms ol the sta tûtes. Section 3173 provides, among othèr things, 
that: 

"Whenever any person who Is requirea to dellver a monthly or other return 
of objecta suWect to tax falls to do sp;at the tlme required, or dellvers any 
return whlch, In the opinion of the col|le.ctQr, is false or fraudulent or containa 
any vmdervaluatlon or unslèrstatement, it shàll be lawful for the collector 
to sùmmon such person or ariy other person, having possession, custody or eare 
of boolcs of account containlng entrles relattng to the business of such person, 
or any other person. hemay deèm pro^er, to appear before him and produce 
suel) books, at a tlme and place named in the summons, and to give testlmony 
or answer Interrogatories, under oati, respectlng any objects llable to tax 
or the returns thereof." 

The (Character of the returns to which this section of the statu te 
refers is shown by the ârst proviso, tO the effect that if any person 
shall fail to exhibit a list or return required by law, but "shall con- 
sent to disclose the particulars of any and ail the property, goods, 
wares, and merchandise, articles and objects liable to pay any duty 
or tax^ Qi; any business, or occupation liable to pay any spécial tax 
as aforesaid, then, and in that case, it shall be the duty of the 
deputy, collector to make such list or return, which, being distinctly 
read, consented to, and signed and verified by oath or affirmation by 
the person," etc., "may be received as the list of such person." 
This list is to serve as a basis for an assessment of the tax. It 
should be observed that section 3173 does not apply generally to ail 
objects of internai revenue taxation. The statutes of the United 
States disclose at least two distinct methods of taxation, — one re- 
quires a return containiag a list of objects liable to tax, upon which 
return an assessment is made, and the other method requires that 
the tax be paid by a stamp afàxed tp the taxable article. This lat- 
ter method is deemed adéquate for the collection of numerous taxes, 
without the requirement of any returij or assessment. This dis- 
tinction is recognized in the war revenue act (30 Stat. 450), wherein, 
after providing for certain returns, the statute says: "The commis- 
sioner of internai revenue shall assess and collect the taxes found to 
bedue as other taxes not paid by stamps are assessed and collected." 
Section 3173, in my opinion, relates to the former mode of taxation 
by return and assessment, and not tothe latter method of collect- 
ing a tax by a stamp. So cautious was congress not to impose upon 
the person liable to taxation any duty beyond that of disclosure of 
his liability tç» taxation that it relieved him, if he so elected, of the 
préparation of the list or return, and made his disclosure of the ob- 
jects liable to a tax, and his vérification of a list, prepared by a 
deputy collector upon his disclosure, équivalent to a performance of 
the requirement to make a return. • 
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The collector's powers, under section 3173, are confined to in- 
quiries "respecting any objecta liable to tax or the returns thereof," 
and the duty of tlie witness to testify is respecting any "objects lia- 
ble to tax" or the returns thereof. The légal purpose of the inquiry 
is solely to enable the collecter to assess and coUect a tax. The 
powers of the collector are conditional upon the failure, neglect, or 
refusai of some person to deliver a return of "objects subject to tax," 
or upon the delivery of a return of "objects subject to tax" which 
was false, fraudulent, or contained uuderstatements or undervalua- 
tions. In re Archer, 9 Ben. 455, Fed. Cas. No. 506; Wells v. Shook, 
8 Blatchf. 254, Fed. Cas. No. 17,406. There is no language in 
this section that would warrant a collector in summoning a witness, 
or requiring the production of books, for the enforcemeut of a stat- 
ute, or a régulation of a department, which required reports or re- 
turns other than those of objects subject to tax. For example, sec- 
tion 3358 relates to certain inventories and monthly abstracts re- 
quired to be made by manufacturers of tobacco or snuff. The pur- 
pose of thèse requirements is to aid in the collection of internai rev- 
enues, and yet a failure to comply therewith subjects the manu- 
facturer to no proceeding by the collector under section 3173. 

Section 3173 is part of a chapter entitled, "Of Assessments and 
Collections." The term, "objects subject to tax," is used in various 
sections of the act. In U. S. v. Mann, 95 U. S. 580, 24 L. Ed. 531, it 
was held that "paid bank checks, unless it is alleged and proved that 
they were not duly and sufBciently stamped at the time they were 
made, signed, and issued, are not articles or objects subject to tax- 
ation," and that a person might lawfully refuse to suffer a collector 
to examine them, though section 3177 provided that a collector 
might enter upon premises to examine articles subject to tax. A 
return, therefore, of objects which hâve paid a tax, whether re- 
quired by law or by régulation, is not a return of objects subject to 
tax, and is not within section 3173. 

It is furthermore apparent that returns or reports are required by 
law or régulations for other purposes than to enable the collector to 
assess a tax upon the person who is required to make the return. 
They may be useful to aid in the détection of évasions of law by 
other persons than the one liable to taxation. They may furnish a 
test of the correctness of the list of objects subject to tax, or of the 
quality of the object of taxation. For example, returns of materials 
used in the manufacture of oleomargarine are required by régula- 
tion; but thèse are not returns of objects subject to tax, and are 
clearly not such returns as are referred to in section 3173. A dis- 
trict judge would hâve no power, under section 3175, to order a per- 
son to make such returns, or punish his failure to do so as a con- 
tempt, despite the fact that returns of materials might assist in de- 
termining the amount of the product. Nor are returns of "products" 
returns of objects liable to tax. U. S. v. Mann, 95 U. S. 580, 24 L. 
Ed. 531, is exactly to the point that an article or product upon which 
the tax has been paid with a stamp is no longer an object subject to, 
tax. By the terms of the oleomargarine law, only that part of the 
product which is sold or removed for use is subject to a tax stamp. 
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The only part of the product wMch would be an object subject to 
tax would be tbat part which had been sold or removed in violation 
of law, witbout proper stamps. , 

The difficulties that arise in trying to apply the procédure under 
sections 3173 and 3175 to the oleomargarine law are a strong reason 
for following the view taken by the learned judge in the case of In re 
Kearns, supra. If we hold that the oleomargarine law was intended as 
a complète act in itself, that the taxes on the commodity were to be col- 
lected through tax-stamp requirements similar to those whereby the 
tax on tobacco and snufE is coUected, and not through the distinct 
method of return and assessment contemplated by section 3173 and 
subséquent sections of the same chapter, we escape the difficulties 
which arise if we attempt to apply the procédure of return and as- 
sessment to returns which are not objects subject to tax, but of "ma- 
terials and products." 

Purthermore, the oleomargarine law contains no positive require- 
ment that any returns shall be made. This, in itself, strongly sup- 
ports the view that the method of return and assessment was not 
contemplated by the act. By section 5 it is left discretionary with 
the commissioner of internai revenue, contingent upon the approval 
of the secretary of the treasury, to make by régulation requirements 
of returns of materials and products. If no such régulations are 
made, the law is still suflScient. The inf erence is strong that for the 
collection of , the tax of two cents per pound the stamp provisions 
and heavy penalties and forfeitures were considered adéquate. 
While there are précédents for tax-collection proceedings of an ex- 
tremely inquisitorial character, I do not attach much weight to the 
argument that without the powers conferred by sections 3173 and 
3175 the collector is powerless to enforce the oleomargarine law. 
The gênerai laws of the land are enforced by judicial proceedings 
and pénal sanctions, without recourse to inquisitorial proceedings by 
spécial tribunals, and it is reasonable to infer that in enacting the 
oleomargarine law congress preferred to follow in the ordinary path, 
without extending the extraordinary powers conferred by sections 
3173 and 3175 to new objeets of législation. 

Furthermore, it seems improbable that, after enumerating in the 
oleomargarine law certain sections of the Revised Statutes, and 
omitting any référence to section 3173, it should be left to the com- 
missioner of internai revenue to décide whether section 3173 should 
or should not be employed as a means of collecting the tax upon 
oleomargarine. The régulations established by the commissioner 
with the approval of the secretary of the treasury require a detailed 
statement of the quantity of oleomargarine sold or consigned, with 
the name, place of business, résidence, county, and state of the con- 
signée or purchaser. The returns to which the summons relates are 
"the monthly returns or reports." Thèse are required to contain ac- 
counts of the quantifies and kinds of materials used, of the quantity 
of oleomargarine produced, a spécial account of tax-paid oleomar- 
garine returned to the factory, as well as a detailed statement of the 
oleomargarine sold or removed or destroyed, with the name and 
place of business of the vendee or consignée. It would be a most 
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unjustiflable extension of the provisions of section 3173, and an un- 
warranted enlargement of its words, "returns of objects subject to 
taxation," to make the section include sucb returns as those re- 
ferred to in the summons. 

Upon the whole, I am of the opinion that the pétition of the col- 
lecter must be denied, not alone for the reason that it prays that the 
witness be attached to show cause why he should not be adjudged 
to be in contempt and punished according to law, and does not pray 
for an order directing him to answer to inquiries of the collecter 
(thus failing to make a case to support which Brimson's Case, 154 
U. S. 447, 14 Sup. et. 1125, 38 L. Ed. 1047, is applicable as an author- 
ity), but because, in my opinion, neither the oleomargarine law, nor 
any régulation established thereunder, imposes upon the Oakdale 
Manufacturing Company the duty of maldng such "returns of objects 
subject to tax" as are referred to in section 3173 of the Kevised Stat- 
utes of the United States, and because the collecter has no power, 
under section 3173, to compel the witness to testify to the correct- 
ness of such monthly returns or reports as are required by the rég- 
ulations. The pétition is denied. 



JACKSON V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 14, 1900.) 

No. 570. 

1. ASSAULT WITH DbADLT WeAPON—EvIDENCB— ATTENDANT ClRCtlMSTANCBS. 

On tlio trial of a défendant for an assault witli a dangerous weapon, 
ctiarged to hâve been committed during an aftray between défendant and a 
number of associâtes on one side. and a number of persons on the other, 
during vphich one person on eaeh side was Icilled, the prosecution is en- 
titled to prove the attendant facts and circumstances which show the 
nature of the assault; and the défendant cannot complaln that the char- 
acter and acts of the associâtes with whom he was acting were such 
as tended to préjudice his case before the Jury. 

2. Criminal Law — Appeal — Review. 

To authorize an appellate court to reverse a judgment of conviction In 
a criminal case, it is not sufBcient to show that error may hâve occnrred, 
but it must be afBrmatively shown by the record that there was a prej- 
udicial departure from established principles in the rulings of the trial 
court. 

8. Grand Jury— Grodnds for Challenge of Jdror — Statdtes. 

The Impaneling of a grand jury in Alaska is governed by the statutes 
of Oregon, extended by aet of congress to that territory; and under such 
statutes, which provide that no challenge shall be allowed to an Indi- 
vidual juror except for some one of the grounds of disqualification enu- 
merated, it was not error to refuse to discharge a grand juror from the 
panel on a challenge for actual bias made by an accused, whose case 
would come before such jury, but the rights of the accused were suffl- 
ciently protected by a direction to such juror not to take part in or vote 
upon that particular case. 

4. Indictmbnt— Caption — Inaccurate Designatton of Court. 

The entitliug of an indictment returned in the district court for the 
district of Alaska, "In the District Court of the United States for the 
District of Alaska," although inaccurate, is merely a clérical or technical 
error, which does not vitiate such indictment, elther upon gênerai prin- 
ciples, or under the statute of Oregon in force in the territory. 



474 102 FBDBRAL ZtBF0RT3B. 

S. Bame— PoRMiL Requisites— Conclusion. 

The conclusion of an Indlctment retumed In the district court for the 
district of Alaska, "against the peace and dlgnity of the United States," 
Is proper; the only laws in forCe in the territory, and which an accused 
•^n be charped with violating, belng those provided by the congres» of 
the United States. 

1 Bame— Inaccuratb Désignation of Grand Jurors. 

The désignation of the grand Jurors In au indictment found In the dla- 
trict. court for the district of Alaska as "the grand jurors of the United 
Sta,te3 of America, selected, impaneled, sworn, and charged within and 
ifor tlie district of Alaska," Is not a substantial error which vitlates the 
Indictment; and under the Code of Oregon (HlII's Ann. Laws, § 1280), 
also, such defect must be disregarded, as not tending to the préjudice 
of the substantial rlghts of the défendant upoa the mérita. 

t. Chiminal Law—Evidbnce— Admissions. 

Admissions made by a person under arrest, charged with crime, to a 
coinmittee of citizens met to Investigate the charge, at a tlme when there 
was no public excitement or danger of violence to him, and which were 
not Induced by threats or promises, were voluntary, and are admissible 
In évidence against him, 

& AssAutiT WITH Danghroos Wkapon— Sufficienct ot Indictment. 

Under Hill's Ann. Laws, § 1744 (Cr. Code Or. § 536), maklng It an of- 
fense "if any person, being armed with a dangerous weapon, shall assault 
another with such weapon," and the provision of section 1279 that an In- 
dictment Is sufflcient If the act charged Is clearly set forth In ordinary 
and concise language. In suçh manner as to enable a person of common 
understandlng to know what is intended, an Indictment charging an as- 
sault with a dangerous weapon, substantlally in the language of the stat- 
ute, and which spécifies that such weapon was a revolver charged with 
gunpowder and leaden buUets, Is sufflcient; and it need not aver that at 
the tlme of the assault the défendant was wlthin striklng distance of the 
person assaulted, or wlthin the distance that the revolver would carry. 

9. Samb—Bufficibnct of Evidence. 

To warrant a conviction for an assault with a dangerous weapon, char- 
gea to hâve been a loaded revolver; it is not essential that the fact that the 
revolver *as loaded should be proved by direct évidence, but It may be 
inferred by the Jury from otJier facts and circumstauces shown ta évi- 
dence. 

10. Criminal Law— Evidence. 

The admission of testlmony by a wltness as to the apparent freshnesa 
of the cartrldges In a revolver tàken from the défendant on bis arrest, 
some hours after the alleged commission of an assault with sueh re- 
volver^ is not èrror, although the wltness Is not shown to be an expert. 

IL Samb— Objection to Verdict. 

An objection that the jury recelved évidence during their délibérations, 
if the fact l8, known to défendant or his counsel, should be made before 
the verdict is recelved; and it is not error for the court to overrule such 
objection when not made until the verdict bas been recelved and read, 
and then only on the unverifled statement of counsel. Nor Is the court 
required, merely upon such statement, to ihterrogate the jury as to the 
facts. 

IS. Same— Triai,— Remarks of Counsel. ■ 

A remark by counsel for the proseeutlon, in argument to the Jury, 
"Why didn't the défendant put a sworn wltness on the stand?" is not 
necessarily to be considered as a comment on tbe faiiure of the défend- 
ant to take the stand, where It appeared from the testimony that there 
were many wltnesses of the act charged in the indictment; and it is not 
such a pjain error as to require a reversai on appeal, in the absence o( 
an assignment of error thereon, especially where the Jury were promptly 
admonished by the court that they should not be Influenced thereby. 



JACKSON V. UNITED STATES. 476 

13. Sajie— Sentence— Cbuel and Unusual Punishment. 

A sentence to imprisonment in a penitentiary, on conviction for viola- 
tion of a crimlnal statute, for a term not exceeding thiat prescribed by 
the statute, cannot be regarded as a cruel or unusual punishment, with- 
in the provision of article 8 of the constitution of the United States; 
and its imposition furnishes no ground for reversai of the judgment. 

14. Samb — Excessive Sentence — Correction by Appbllatb Coukt. 

Where a statute under wliich a défendant is convicted in a court of 
the United States prescribes "imprisonment in the penitentiary" as a 
punishment for its violation, it is error to add the words "at hard labor" 
to a sentence thereunder, although hard labor may be required of the 
prisoner under the disciplinary régulations of the prison where the sen- 
tence is directed to be executed; but such error does not render the sen- 
tence void, or require the reversai of the judgment and the granting of 
a new trial, but it is voidable only, and may be corrected by amendment, 
and such correction may be made by the circuit court of appeals, where 
the case is before it for review on a writ of error. 

In Error to the District Court of the United States for the Dis- 
trict of Alaska. 

W. T. Hume, for plaintifl in error. 

Robert A. Friedrich and Franli L. Coombs, U, S. Dist. Attys. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. The plaintiff in error was indicted, 
tried, and convicted in the district court of the district of Alaska 
for the crime of an assault with a dangerous weapon, and sentenced to 
10 years at hard labor in the penitentiary at McNeil's Island, in the 
state of Washington. The entire proceedings, from the impaneling 
of the grand jury to the passing of the sentence by the court, are 
claimed to be either absolutely null and void or erroneous. The juris- 
diction of the court is attacked, and the punishment prescribed claimed 
to be cruel and inhuman. The case is interesting and important. 
Prior to the discussion of any points raised by the assignments of er- 
ror, a brief statement of some of the facts will be made, in order that 
some of the points will be better understood. From the argument of 
counsel it appears that in the spring of 1898 one Jeff Smith, who was 
commonly known, and is designated in the testimony, as "Soapy 
Smith," a man of alleged desperate character, located in Skaguay, 
Alaska, and there conducted a saloon and gambling house, and had 
gathered around him a half-dozen or more men of like character, as 
his associâtes, who are referred to in the testimony as belonging to 
"Smith's gang," and by his gênerai conduct had made himself ob- 
noxious to the law-abiding citizens of the town. Smith and some of 
his associâtes (not including Jackson) were, among other things, ac- 
cused of having enticed a miner into Smith's saloon, and of robbing 
him of a large amount of money. This, added to other events which 
had occurred, created great excitement in the community. Almost 
a reign of terror existed. Matters flnally reached a climax, which re- 
sulted in the commission of the offense chargea against Jackson. On 
July 8, 1898, about half past 9 o'clo<;k p. m., the citizens of the town 
assembled at Sylvester'e wharf, and detailed four men, namely, J. M. 
Tanner, J. M. Murphy, Frank Reed, and J. H. Landis, to guard the 
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approaches to the wharf. The record shows that soon thereafter 
Smîth and his associâtes, including the plaintiff in error, Jackson, 
arrived at the approach to the wharf, where they came to a hait, and 
then started forward, — Smith bei»g in the lead, with a Winchester 
rifle in his hand, cursing and swearing, using violent and obscène 
language, — and ordered the assembled citizens to get ofE the wharf, 
and, with oaths, threatened to drive every one off. Smith continued 
right along through the center of the wharf (which was about 16 feet 
wide) for about 60 feet, going by Tanner and Murphy, and when he 
got opposite Eeed he wheeled around and struck at Reed with his 
gun. Shooting immediately occurred between Reed and Smith, re- 
sulting in the immédiate death of Smith, and mortally wounding 
Eeed, who subsequently died. At the time of this shooting the plain- 
tiff in error, an associate of Smith, drew his revolver and pointed it at 
Tanner, which is the assault for which Jackson was tried and con- 
victed, further particulars of which will be hereafter given. When 
Smith was killed, Jackson withdrew his revolver, and he and the other 
associâtes of Smith hastily retired from the wharf. The citizens then 
met for the purpose, as is contended by the plaintiff in error, of or- 
ganizing a vigilance committee to hang the associâtes of Smith, and, 
as claimed by the défendants in error, for the purpose of checking the 
acts of the outlaws, and, if possible, to arrest and bring them to trial. 
The court seems to hâve confined the acts of Soapy Smith and his 
associâtes within proper limits, in the admissibility of évidence in re- 
gard to the offense committed by Jackson. It was impossible to ex- 
clude the main facts as to what occurred at the time of the assault. 
It was proper that the circumstances leading up to the assault should 
be admitted. There ought not to be any question but what the défend- 
ant, if he had claimed to hâve drawn his revolver as a matter of dé- 
fense or protection, or that it was drawn purely in jest or under cir- 
cumstances tending to show it was not serious, should hâve been al- 
lowed to do so. The government, equally with the défendant, should 
be allowed the same rights and the same privilèges. Either party had 
the undoubted right to introduce évidence tending to show the nature, 
character, and extent of the assault. If the facts were such as to 
show that the défendant was associated with men of low, depraved, 
vicions, or criminal tastes or habits, and was acting with them in 
such a manner as tended to préjudice his case before the jury, that 
was his misfortune, and not any fault or error on the part of the 
court. The présentation of such facts cannot be said to hâve been 
done for the purpose of "railroading" the défendant to prison, and 
convicting him, on "gênerai principles," for the wrongful and illégal 
acts of others. He must, however, be held responsible for his own 
conduct. It was, of course, the spécial duty of the court, which it 
seems to hâve faithfuUy observed throughout the whole trial, to see 
that the défendant, however low and degraded he or his associâtes 
might hâve been, was not to be prejudiced by the admission of any im- 
proper évidence. Every person, whether of low or high degree, is 
entitled to a fair and impartial trial, which is the most inestimable 
privilège and right that belongs to any individual accused of crime. 
The rights of the defehdant in this respect were sedulously guarded 
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by the court, and, if the défendant was prejudiced before the jury, 
it was owing to the facts and circumstances which immediately led 
to the assault, and the manner in which it was made. Such a préju- 
dice it is impossible to avoid. If the offense was of an aggravated 
character, resulting from the acts and conduct of tlie accused, he has 
no one to blâme but himself. At the outset it is deemed proper to 
State, as is clearly shown by the record, that, in some of the points 
made by the plaintiff in error, we are called upon to assume that error 
might hâve occurred, without any attempt to show, as a matter of 
fact, that any did occur. Error will not be assumed by this court un- 
less there was a prejudicial departure from the eetablished rules in 
the formation of the jury, in the admission of évidence, or other rul- 
ings of the court. If error occurred during the trial, it must aflQrma- 
tively be shown by the record, instead of by appealing to the imag- 
ination, and claiming that error might hâve occurred. In Jones v. 
Territory, 4 0kl. 45, 52, 43 Pac. 1075, the court said, "There is no ex- 
cuse for claiming the valuable time and attention of this court in the 
investigation of objections which hâve nothing in the record for a 
basis." With thèse gênerai observations, we proceed to notice the 
18 errors assigned, under appropriate heads. 

1. It is claimed that the court erred in overruling the challenge to 
one Frank Burns as a grand juror, on the ground of actual bias. The 
facts are that, before the grand jurors were sworn, George W. Wilder, 
Van B. Triplett, W. E. Foster, John Bowers, and Turner Jackson, 
the associâtes of Smith, challenged Frank Burns, who was summoned 
as one of the persons to act as a grand juror, and objected to said 
Burns being sworn for the following reasons, viz.: 

"ïhat said Wilder, Triplett, tester, Bowers, and Jackson are In custody, 
liaving been Iield to answer to said grand jury upon charges of felony, which 
charges it will become the duty of said grand jury to investigate. That said 
Burns was one of a committee who Investigated testimony against thèse de- 
fendants and caused their arrest, and said Burns had signed a written report, 
which had been pubUshed in the Daily Alaslcan, in which report said Burns 
had expressed bis opinion as to the guilt of the défendants, and that the 
évidence in the possession of said committee was sufficient to convict." 

Whereupon the com-t overruled said challenge, and declined to ex- 
cuse said Burns from service on said grand jury, but instructed Burns 
that he should not participate in the investigation of the charges 
against said défendants, nor vote upon the indictments. 

We are of opinion that this action of the court was not erroneous. 
The procédure relative to summoning and impaneling grand jurors 
is often expressly provided for by statute. In such cases the courts 
substantially conform to such procédure. In Eeynolds v. U. S., 98 
U. S. 145, 153, 25 L. Ed. 244, the court held that section 808 of the 
Revised Statutes, providing for impaneling grand juries, applies only 
to the circuit and district courts of the United States, and that the 
laws of the territory govern and control the impaneling of a grand 
jury. See, also, Publishing Co. v. Fisher, 166 U. S. 464, 17 Sup. Ct. 
618, 41 L. Ed. 1079. 

In the organic act providing a civil govemment for Alaska it is 
enacted: 

"That the gênerai laws of the state of Oregon now in force are hereby 
declared to be the law in said district, bo far as the same may be applicable 
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and not ta conflict with the provisions of this aet or the laws of the United 
States." 23 Stat. 25, § 7. 

Thestatute of Oregon provides as follows: 

"Before accepting a person drawn as p grand jurer, the court must be sat- 
isfled that sueli person is duly qualifled to act as a juror, but when drawn 
and fonnd qualifled he must be accepted, unless the court, on the application 
of the juror and before he Is swom, shall excuse him from such service for 
any of thé reasons prescribed by chapter 12 of the Code of 01 vil Procédure." 

Chapter 12 provides for the gênerai qualifications and exemptions 
of jurors. HilFs Ann. Laws Or. § 1233 (34): 

"Sec. 1234 (35). No challenge shall be made or allowed to the panel from 
■whlch the grand jury is drav?n, nor te an Indivldual grand juror, imless vfhen 
made by the court for want of qualifications as prescribed In section 1233 
(34)." 

No question is raised as to the gênerai qualifications of Burns 
to act as a grand juror. It must be remembered that there is a 
marked distinction between a grand juror, who merely makes an 
accusation of the commission of a crime, and a petit juror, who 
tries the question of the guilt or innocence of the défendant who is 
so accused. It is well understood that, in flnding indictments, grand 
jurors may act, and are generally instructed to act, upon their own 
knowledge, or upon the knowledge of one or more of their number. 
Grand juries are usually impaneled for an entire tenu, to inquire 
into ail offenses committed within the body of the district or county. 
It is, therefore, manifest that if objections to individual jurors were 
tp be allowed, before they were sworn on the panel, which went to 
disqualify them in some particular case; it would be impracticable or 
diflScult to sélect an unexceptionable grand jury. It has accordingly 
been held in most jurisdictions, and sUstained by the great weight 
of authority, that, where there is no express provision of the stat- 
ute to the contrary, it is no objection to the validity of an indict- 
ment that one or more of the grand jurors, who were otherwise 
qualifled, had f ormed or expressed an opinion of the guilt of the 
accused, and, instead of being discharged from the panel, was in- 
structed not to participate in the particular cases in which he might 
be biased. U. S. v. Williams, 1 Dill. 485, Fed. Cas, No. 16,716; U. 
S. V. Belvin (C. C.) 46 Fed. 381, 384; U. S. v. Clune (D. C.) 62 Fed. 
798, 800; Tucker's Case, 8 Mass. 286; Corn. v. Woodward, 157 Mass. 
516, 518, 32 N. E. 939; State v. Hamlin, 47 Conn. 95, 105; State v. 
Chairs, 9 Baxt. 196; Musick v. People, 40 111. 268, 272; Brown v. 
Corn., 76 Pa. St. 319, 336; Lee v. State, 69 Ga. 705; 10 Enc. PL & 
Prac. 358. And it has frequently been held, in the absence of any 
statute to the contrary, that an interest or bias in the case, not of 
a pecuniary nature, cannot be urged as an objection. State v. 
Easter, 30 Ohio St. 542; Koch v. State, 32 Ohio St. 353, 356; Com. 
V. Brown, 147 Mass. 585, 590, 18 N. E. 587, 1 L. R. A. 620; State v. 
Brainerd, 56 Vt. 532, 537; State v. Eickey, 10 N. J. Law, 83; State 
V. Maddox, 1 Lea, 671; State v. Sharp, 110 N. C. 604, 14 S. E. 504. 
In Com. V. Woodward, supra, it was contended that the indictment 
should be set aside because one of the grand jurors by whom it was 
found, being otherwise compétent and qualifled to serve, had, be- 
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fore the meeting of the grand jury, made a personal investigation 
into the guilt of the accused, and had secreted himself in a room, 
with an officer, for the purpose of listening to déclarations and ad- 
missions made by the accused concerning the crime, and had heard 
such déclarations and admissions, and had listened to statements 
of officers to the eflect that the accused was guilty, and had there- 
upon formed an opinion, and believed him to be guilty before and 
at the time of the investigation of the case by the grand jury. The 
court said: 

"We are of opinion that thèse facts constitute no légal objection to the va- 
lidity of the indictment. ïhis opinion Is in accordance with wliat appears 
to us to be the clear weight of judicial décision elsewhere, though in some 
instances views to the coutrary hâve been held." 

In the présent case the court acted in favor of the défendant, and 
instructed Burns not to participate in the investigation of the 
charges against him, or vote on the indictment. That the court 
had the right to do this, in the interest of justice, under the circum- 
stances, is too plain to require f urther discussion. 

2. It is claimed by the plaintif? in error that the indictment is en- 
titled in a court having no légal existence, and that the court erred 
in overruling a demurrer thereto on the ground that "the facts stated 
in said indictment do not constitute a crime." The indictment is 
entitled, "In the District Court of the United States for the District 
of Alaska." We are not disposed to hold that the use of the words 
in italics was erroneous. The indictment would hâve been good if 
the words had been omitted, but they are used in the caption of 
every paper flled in the case, and in the minutes of the court kept 
by the clerk. In mosrt cases the words used are, "In the United States 
District Court," etc. We are clearly of opinion that the use of the 
words "of the United States," at most, could only be considered a 
clérical or technical error. In no sensé can it be held that the use 
of the words is such an error as would vitiate the indictment, or make 
ail or any of the proceedinga had thereunder null and void. The dis- 
trict court for the district of Alaska is not, strictly speaking, a court 
of the United States, and does not come within the purview of the 
acts of congress which speak of "courts of the United States" only. 
Clinton v. Englebrecht, 13 Wall. 434, 447, 20 L. Ed. 659; Eevnolds v. 
U. S., 98 U. S. 145, 154, 25 L. Ed. 244; McAllister v. U. S', 141 U. 
S. 174, 11 Sup. et. 949, 35 L. Ed. 693; Thiede v. Utah, 159 U. S. 510, 
514, 515, 16 Sup. a. 62, 40 L. Ed. 247; U. S. v. McMillan, 165 U. S. 
504, 510, 17 Sup. et. 395, 41 L. Ed. 805. But in a certain sensé the 
district court for the district of Alaska is a United States court, 
and is often so designated. It was created by an act of congress. It 
is not a state court. The organic act pro vides that the territory of 
Alaska "shall constitute a civil and judicial district," and "that there 
shall be, and hereby is, established a district court for said district, 
with the civil and criminal jurisdiction of district courts of the United 
States, and the civil and criminal jurisdiction of district courts of the 
United States exercising the jurisdiction of circuit courts, and such 
other jurisdiction not inconsistent with this act, as may be estab- 
lished by law." 28 Stat. 24, § 3. In McAllister v. U. S., 141 U. S. 
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174, 179, 11 Sup. et. 951, 35 L. Ed. 694, cited by the plaintifl in error, 
thé court lield that a person appointed by the président to be judge 
of the district court of the district of Alaslta is not a judge of a court 
of the United States, within the meaning of the exception in section 
1768, Eev. St. U. S., relating to the tenure of ofSce of certain civil 
officers. But the court, after citing varions provisions of the organic 
act of Alaska, said: 

"It is clear that the district court for Alaska was invested with the powers 
of a district court and a circuit court of the United States, as well as with 
gênerai jurisdictlon to enforce in Alaska the laws of Oregon, so far as they 
were applicable, and were not inconsistent with the act and the constitution 
and laws of the United States." 

See, also. In re Cooper, 143 U. S. 472, 494, 12 Sup. Ot. 453, 36 L. 
Ed. 232; The Coquitlam v. U. S., 163 U. S. 346, 350, 16 Sup. Ct. 1117, 
41 L. Ed. 184. 

In the Coquitlam Case, cited by plaintiff in error, the court held 
that the circuit court of appeals for the Ninth circuit could not re- 
view the final judgment or decrees of the Alaska court by virtue of its 
appellate jurisdiction over the district and circuit courts of the United 
States mentioned in the act of March 3, 1891, but further held, in 
view of the fact that there was only one court in Alaska, it was in 
every substantial sensé "the suprême court of that territory," from 
which the appeal would lie; and in the course of the discussion upon 
this point the court said, "The title of a territorial court is not so 
material as its character." The Oregon Code (section 1279) provides 
as follows: The indictment "is sufflcient if it can be understood there- 
from (1) that it is entitled in a court having authority to reçoive it, 
though the name of the court be not accurately stated." 

In the light of the facts, and of the principles announced in the dé- 
cisions of the suprême court, and of the provisions of the Oregon 
Code, it is manifest that the plaintiff in error could not hâve been 
misled or deceived by the words used in the caption of the indictment. 
In People v. Biggins, 65 Cal. 564, 566, 4 Pac. 572, the court, referring 
to objections urged to the title of an indictment, said: 

"We thlnk the omission of the name of the county in the title Is a technieal 
error or defect which did not affect the substantial rights of the défendant. 
It must, therefore, be disregarded by the court." 

It is argued that the indictment is insufflcient because it concludes, 
"against the peace and dignity of the United States." How should it 
conclude? It would not hâve been proper to say, "against the peace 
and dignity of the state of Oregon," nor "against the peace," etc., of 
the territory of Alaska, because the territory was not granted the 
power to make laws. It might hâve been sufficient to hâve concluded 
with the words, "contrary to the statute in such case made and pro- 
vided." But in view of the provision of the organic act of Alaska, 
which adopta the laws of Oregon, the contention of counsel is wholly 
untenable. The United States having acquired the territory of 
Alaska, and provided the laws under which it was to be govemed, 
it is évident that no other govemment could impose upon its citizena 
any other law. In Shively v. Bowlby, 152 U. S. 148, 14 Sup. Ct 566, 
38 L. Ed. 349, the court said: 
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"By the constitution, as is now well settled, tlie TJnited States tiaving riglit- 
fully acquired the territories, and, being the only government wbich can im- 
pose laws upon them, bave the entire dominion and sovereignty, national and 
municipal, fédéral and state, over ail the territories, so long as they remain 
in a territorial condition." 

See, also, Endleman v. U. S., 30 C. C. A. 186, 86 Fed. 456, 459, and 
autliorities there cited. 

A violation of any of the laws adopted by congress for the govern- 
ment of the territory of Alaska would not only be "contrary to the 
form of the statutes in sueh case made and provided," but would also 
be against "the peace and dignity of the United States." 

The next objection of eounsel is that the indictment does not state 
the proper party plaintifE. The language is, "The grand jurors of the 
United States of America, selected, impaneled, sworn, and chargea 
within and for the district of Alaska, accuse Tumer Jackson," etc. 
The views we hâve already expressed sufficiently answer this objection. 
It is, however, proper to add, as applicable to ail the questions dis- 
cussed in relation to the sufficiency of the indictment, that the Code 
of Oregon expressly provides that "no indictment is insufBcient, nor 
can the trial, judgment, or other proceedings thereon be affected by 
reason of a defect or imperfection in matter of form which does not 
tend to the préjudice of the substantial rights of the défendant upon 
the mérite." Hill's Ann. Laws Or. § 1280. The last spécifie objec- 
tion to the indictment, "that no crime is charged therein," is raised 
in other points, and will be elsewhere discussed. 

3. It is assigned as errer that "the court erred in overruling the 
objection of défendant to the questions asked of the witnesses F. 
F. Clark and Frank Burns with référence to statements made by the 
défendant after the time of the alleged assault, in the nature of ad- 
missions of guilt, for the reason that no proper foundation was laid, 
and the admissions were made through fear and under duress." 
The record shows that Tanner arrested Jackson about half past 10 
o'clock p. m. the day after the commission of the offense; that he 
found him in the Astoria Hôtel, lying on a cot, with his head cov- 
ered up with a blanket; that, upon striking a match and reraoving 
the blanket, he recognized Jackson, and told him he was the man 
he had been looking for; that Jackson replied: 

"You are mistaken. Q. At that time, did you tell this man why you ar- 
rested him? A. I told him at the jail. Q. What else did you do witb him? 
A. He was in there two or three days, and then I took him down to the 
Burkheart Hôtel, before a committee of citizens. Q. Did he make any state- 
ments there as to what had occurred at the wharf, — whether he was there 
or whether he wasn't? • • * State, Captain Tanner, whether, previous 
to his making diiîerent statements, if he did make any eoncerning his prés- 
ence there on that occasion, there was any threats made to him that un- 
less he did confess he would be hung, or any other violence would happen 
him, or if there was any iuducements held out, or whether the statement 
was voluntary or involuntary? A. His statement was voluntary. Q. Any 
inducement held out to him? A. There was not. ♦ * • Q. By the Court,: 
Did you, as an individual, or did any member of this committee that you re- 
fer to, or did any other person, to your knowledge, directly or indirectly 
give this man to understand that he would receive any kind of immunity 
from punishment if he would make a statement? A. I never did. I did not 
myself, and I never heard of any one else. Q. Did you or any member of 
102 F.— 31 
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thia commlttee, or any one else, prlor to the statement of the défendant, 
direcUy or indirectly threaten him to the effiect that, 1£ te did net make a 
statemeBt coneerning the aft'alr, that It would go harder with him, or that 
he would be more liable to be punished? A. No, sir." 

The court thereupon overruled the objections made by counsel, 
and the examination continuéd: 

"Q. I will ask you what, If any, statement he made on that occasion con- 
eerning his pulling a gun on you, if any? A. After the commlttee examined 
him in regard to the killlng, I asked him (I said), 'Didn't you puU a gun on 
me at the wharf ï' and he said: 'I puUed a gun on somebody. I do not lînow 
If you are the man.' I said, 'Don't you know I am the man?' He said, 
'It was somebody that stood on the corner of the wharf.' Q. Did you refer 
to the time and place where the killing took place? A. I did." 

He further testifled that there had been a gathering of the citi- 
zens two or three days before, but at the time of defendant's making 
said statenaent the town was perfectly quiet. 

Thé witness Clark testifled that the flrst time he saw Jackson was 
in the committee room three or four days after the diflScuIty on the 
wharf. 

"Q. I wlll ask you flrst if he made any statement at that time with rcifer- 
ence to his connection with this afflalr at the wharf. A. Yes; he did. Q. 
Previotts to his making that statement, did you, or any person présent, hold 
out any inducement that it would be better for him to confess or make a 
statement, or any ttireats that It would be worse for lilm If he did not, or 
otiier threats or inducement to get him to make a statement? A. No, sir; 
we did nbt. Q. Notbing of that klnd oeeurred? A. No. sir. Q. You can go 
on and state what, if anything, he said coneerning his being présent at the 
time Reed and Smith were killedi and what he did." 

Before ânswering this question he testifled that on the day after 
Reed was shot a large number of citizens, some of them armed, as- 
semjbled, and considérable excitement existed, and some threats were 
made, after the parties had bëen arrèSted, to hang some of the men 
in çustody, but that at the time of the meeting of the committee 
with Jackson the town was "în a perfect state of peace and quié- 
tude." 

".Q. Did your committee advise him àt that time • • • that anything 
he^might say might be used against him? A. No, sir. Q. Did your com- 
mittee advise this man that anything he' might say there might be a bene- 
fit to him in any way:? A. I do not remember anything of the kind. Q. 
Did you offer him any protection, or tell him that the mob would not be 
allowed to hang him? A. No; that was ail over. He knew it himself, — 
that he wasn't in any danger; that the excitement was ail over." 

He then proceeded to answer the question. 

"Q. Go on and state what he said. A. He said he was on the dock, and 
pulled a gun on a man there. Q. Did he say he knew who the man was? 
A. No; he said he did not. I think Tanner said, 'I am the man you pulled 
the gun on.' 'Wéll,' said Jackson, 'I do not know whether you are or not. 
I do not recognize you. 1 pulled a gun on some man.' Q. It was supposed 
this oeeurred at the time Smith and Eeed were killed? A. Tes, sir." 

The witness Burns testifled substantially to the same effect as the 
witness Clark. 

It is unnecessary to discuss the question, or to refer to the au- 
thorities cited by counsel to the effect that confessions, admissions, 
or statements made by a défendant charged with crime, which are 
induced by fear, threats, hope, or promise of reward, are not ad- 
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missible in évidence. It is enough to say that the facts above re- 
cited clearly show that the confession was voluntary. Jackson did 
not make the statements testifled to because of any threat, induce- 
ment, or promise on behalf of the committee, or through fear of Per- 
sonal danger. The confession was therefore clearly admissible. 
Cornell v. State (Wis.) 80 K W. 745, 748; State v. Vaughan (Mo. 
Sup.) 53 S. W. 420; Corn. v. Cressinger (Pa. Sup.) 44 Atl. 433. In 
Corn. T. Cressinger, supra, the court held that a confession obtained 
by a trick was admissible. The court said: 

"The fact that It was obtained by a triet is no objection to its compe- 
tency, unless the circumstances are such as to suggest an inference that, 
through fear or hope, a false confession may be made. There were no such 
circumstances in the présent case, nor anything which required the judge to 
dwell particularly upon them in liis charge. A linife was produced, and the 
pris'oner led to believe that it was his. Under this supposition, he told where 
he had hld his, and then told the story of the murder. The object of évi- 
dence is to get at the truth, and a triclï which bas no tendency to produce a 
confession, except one In aecordance wlth the truth, is always admissible. 
Society and the criminal are at war, and capture by surprise or ambush or 
masked battery Is as permissible in one case as in the other." 

In 6 Am. & Eng. Enc. Law (2d Ed.) 536, it is said: 

"The fact that a confession was made by the accused while under arrest 
or In confinement, and to the sheriff, constable, jailer, or other officer hav- 
ing him in custody at the time, will not render it involuntary, so as to ex- 
clude it from évidence, unless there is also proof that it was indueed by 
hope or fear. In such case it Is not necessary the confession should be pre- 
ceded by an admonition placlng the prisoner on his guard." 

Numerous authorities are cited in support of this text. 
4. In the seventh assignment of error it is claimed that: 

"The court erred in refusing to grant defendant's motion for a peremptory 
Instruction to the jury to retum a verdict of not guilty In this cause, on the 
ground and for the reason that the government had whoUy failed to make 
a case against the défendant, in this: That they had totally failed to show 
by any testimony whatsoever that the défendant on the occasion was armed, 
or had in his possession a dangerous weapon; that there was no testimony 
whatsoever to show that any pistol he may hâve had, or was charged with 
having, in his possession was loaded, or that he was within a striking dis- 
tance of the prosecutJng witness, or had any revolver, pistol, or any other 
weapon charged in the indictment, or attempted to be proved upon the trial, 
that was dangerous. On the other hand, it affirmatively appeared from the 
testimony of the government in this cause that the défendant was not in 
striking distance of the prosecuting witness, and there is no testimony what- 
ever to show that he was armed with a dangerous weapon, or that. If so 
armed, that he was In a position to inflict any Injury upon the prosecuting 
witness." 

Under this assignment we will notice the point, previously urged, 
that the indictment does not state facts sufflcient to constitute a 
crime, as well as the points suggested as to the insuflQciency of the 
évidence. The indictment was drawn under the provisions of sec- 
tion 536 of the Oregon Code, which reads as f ollows : 

"If any person, being armed with a dangerous weapon, shall assault an- 
other with such weapon, such person, upon conviction thereof, shall be pun- 
ished by imprisonment In the penitentiary not less than six months nor more 
than ten years, or by imprisonment in the county jail not less than one month 
nor more than one year, or by fine not less than one hundred nor more than 
one thousand dollars." HlU's Aim. Laws Or. § 1744. 
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The charging part of the indictment reads as follows: 
"The said Turner Jackson, at or near Skaguay, within the said district of 
Alaska, and within the jurisdiction of thls court, on the 8th day of July 
in the year of our Lord 1898, belng then and there armed with a dangerous 
wéapon, to wit, a revolver chargea wlth gunpowder and leaden buUets, and 
with whlch a mortal wound could he infllcted, did unlawfuUy and feloniously 
assault one Josias M. Tanner with said revolver, by pointing the same to- 
vards and at him, the said Josias M. Tanner, and threatening hlm, the said 
Josias M. Tanner, therewith, with the intent then and there and thereby 
to assault with said dangerous weapon the said Josias M., Tanner by so do- 
ing as aforesaid." 

The words relating to the intent with which the weapon was 
drawn need not hâve been used, and may be treated as surplusage, 
although as used they are ndt objectionable. The law is well set- 
tled that congress or the législature of a state or territory may enact 
laws for the violation of which, irrespective of the criminal intent, 
punishment and penalty are attached. It is the act itself, the doing 
of which constitutes the crime. The charging part of the indict- 
ment stibstantially charged the crime in the language of the stat- 
ute, and this is generally held to be sufflcient. But the provisions 
of Hill's Ann. Laws Or. § 1279, in addition to the provisions here- 
tofore cited, déclare that the indictment is sufBcient if it can be 
understood therefrom: 

"(6) That the act or omission charged as the crime is clearly and dis- 
tinctly set forth, in ordinary and concise, language, wlthout répétition, and in 
such a manner as to enable a person of common understanding to know 
what is intended. (7) That the act or omission charged as the crime is statel 
with such a degree of certainty as to enable the court to pronounce judgment, 
upon a conviction, acoording to the rlght of the case." 

This, taken in connection with the statute deflning the crime, 
makesit perfectly clear that the indictment in the présent case 
statès facts sufficient to constitute the crime charged. It is too 
clear for argument that the facts are stated in such a manner as to 
enable a person of common understanding to know what was in- 
tended, and with such a degree of certainty as to enable the court 
to pronounce judgment. The essential élément of the crime charged 
was the assault made by Jackson upon Tanner with a dangerous 
weapon. The court charged the jury that: 

"The drâwlng of a dangerous weapon upon the person is not necessarily 
criminal, because it may be done in inere jest; but, if it Is done in a 
menaciag and threatening manner, the assa,tilt is complète, notwithstanding 
the fact that no words were used, and notwithstanding that the défendant 
did not Intend to shoot and kill the person at the time he présents the re- 
volver, and it is a violation of the statute to threateningly présent a deadiy 
weapon at another witMn the range that the gun might carry, if it be a 
gun. A dangerous weapon, urider the meanlng of this law, is one likely to 
produce death or great bodily harm; and I instruct you, as a matter of law, 
a gun In the hands of a person capable of uslng it, and at a distance within 
which it will carry, loaded with gunpowdçr and leaden buUets, is a dangerous 
we;apon." 

It is admitted by counsel for the plaintifif in error that this portion 
of the charge is correct. 

This.brings us to the question whether the évidence was sufS- 
cient to authorize the court to submit the case to the jury. The evi- 
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dence in the record, independent of the admissions of Jackson, is 
clear, direct, positive, and undisputed tliat Jackson, at the time of 
the shooting between Keed and Smith, did draw and point a revolver 
at Tanner in a threatening manner. The witnesses varied in their 
testimony as to the distance between Tanner and Jackson at the 
time the revolver was drawn and pointed at Tanner. One witness 
(Landis) said it was "about flve feet"; another (Toney), that, in 
his best judgment, it was "ten or fifteen feet"; and Tanner testi- 
fled that it was "possibly twenty or thirty feet." The assertion of 
counsel that there was no évidence that Tanner was "within shoot- 
ing distance" of Jackson at the time the revolver was drawn vanishes 
before the light of the évidence. 

The remaining point, that there was no évidence that the revolver 
was loaded, is equally without merit. It is true that there was no 
positive or direct évidence that it was loaded. How could there 
be? It was not discharged. Jackson kept possession of it, and got 
away as speedily as possible after Smith was shot. Whether it was 
loaded or not was a question of fact, to be determined by the jury. 
The testimony was circumstantial. The jury had to infer the fact 
from ail the testimony and the surrounding circumstances. What 
was the object or purpose of Smith and his associâtes in going 
down to the wharf? What was the natural inference to be drawn 
from the acts and conduct of Jackson at or about the time he drew 
and pointed his gun on Tanner? The jury heard this testimony, 
and were authorized to draw the inference therefrom that Jack- 
son's revolver was loaded. 

In this connection we will notice the objection made at the trial, 
and assigned as error, that the court erred in permitting any évi- 
dence as to the freshness of the cartridges in the revolver. The 
facts are that after Tanner had testifled that he arrested Jackson 
within 26 hours after the shooting on the wharf, and took the re- 
volver from him, and that Jackson then stated that it was the re- 
volver that he had on the wharf, and Tanner further testified that it 
had remained in the same condition as when he received it, he 
was, against the objection of the plaintiff in error, allowed, in the 
language of the court, to "describe the appearance of the cartridges, 
if he noticed them, and the jury would be the judge," and testifled, 
"I can't always tell as to the freshness, but I examined the gun 
the next moming, and I considered them fresh cartridges." The 
objections urged by counsel were that the évidence was insufflcient 
to show that Tanner was an expert. This was immaterial, except 
as it might tend to influence the jury as to the weight to be given 
to the évidence. Tanner testifled that he had been accustomed to 
handling flrearms for 30 or 35 years. When the objection was made 
to the admissibility of one of the questions upon this point, the 
district attorney remarked, "The gentleman seems to be very afraid 
to hâve the facts shown." This remark was objected to by the 
plaintiff in error. The court said: "The witness has described the 
appearance. AU the witness can say he has said, and the jury are 
the judges of the facts." There wag no error in the ruling of the 
court concerning the admission of this évidence, and no substantial 
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objection to the remark of counsel, which was evidently called forth 
by the frequency of the objections to the admission of any évidence 
upon this point. The remark might with proprie ty hâve been omit- 
ted, but it constitutes no réversible error. 

5. Objections are urged, and assignments of error made, against 
the action of the court in refusing to give certain instructions re- 
quested by the plaintiff in error. We do not deem it necessary to 
«pecify the grounds of objection. It is enough to say in regard thereto 
that the charge of the court, in its entirety, was clear, concise, and 
correct, absolutely fair and impartial, and covered every material 
point in the case, and vi'as in every respect as favorable to the défend- 
ant as the law VFOuld warrant. 

6. The flfteenth assignment of error reads as follows: 

"The court erred In overruling defendant's objection to the receipt of the 
verdict of the jury on the ground that the said jury, while deliberating, had 
received and accepted évidence other than what was introduced upon the 
trial, and that that évidence was material évidence, construed by them In 
determinlng the question as to whether or not the said weapon alleged to 
hâve been used by the défendant was loaded, and that said évidence deter- 
mined the action of thé jury, and brought about the verdict of the jury, in 
that the said jury exploded and shot ofC cartridges, which had been intro- 
duced in évidence and not Identified, while they were deliberating in their 
jury room, to which said action of the jury the défendant duly exoepted, and 
objected to the receipt of the verdict obtained upon such évidence illegally 
construed by said jury, which said objection of the défendant the court over- 
ruled, and the défendant then and there duly excepted, and the court re- 
ceived the verdict of said jury." 

This assignment is objectionable in many respects. It is based upon 
an unverifled statement of counsel. There was no évidence pre- 
sented or aflûdavit made by any one to lay the foundation for bringing 
the matter properly before the court. It conveys the idea that the 
objection was made before receipt of the verdict, whereas the record 
shows that after the jury had retired they "retumed a verdict into 
court, against the défendant, of guilty as charged in the indictment," 
and that counsel then stated to the court that he was informed that 
the jury had "discharged one of the cartridges," and asked the court 
to "inquire of the jury whether or not the pistol was flred off during 
their délibération"; and, the court declining to ask any questions, 
he objected "on the ground that the jury considered évidence not in- 
troduced upon the trial of the cause." It is évident from the facts 
stated in the record that there was nothing properly brought before 
the court to justify any such inquiry or examination. Moreover, the 
objection was not made until after the receipt of the verdict, and came 
too late. If counsel knew that the jury had received évidence ont 
of court, he should hâve brought the facts before the court in a proper 
manner, and made his objection before the verdict was received. 
The plaintiff in error could not, with knowledge of the facts, remain 
silent, wait and speculate upon the chances of a verdict being in his 
favor, and then, when it was found to be against him, raise this objec- 
tion. Lee V. McLeod, 15 Nev. 158, 163; Thomp. & M. Jur. § 428, and 
authorities there cited; 8 Enc. PI. & Prac. 186, and authorities there 
cited. 
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7. The record shows that: 

"Tlie défendant put no évidence before the jury, and connsel proceeded 
witli the argument. (Counsel for the défendant excepted to the remarks of 
counsel for the proseeutlon, made on hls closing argument, to the elïect, 
'Why didn't the défendant put a sworn witness on the stand?') By the 
Court: Gentlemen of the jury, the remarks of counsel with référence to the 
défendant net putting any witnesses on the stand must not préjudice your 
mind in any way. (Counsel for the défendant objected to the remarks of 
the counsel for the prosecution to the eft'cct tJiat the jury should not stultify 
themselves, and that the défendant was a convicted criminal. Objection 
overruled by the court, to which ruling counsel for the défendant then and 
there duly excepted.)" 

It is argued that such remarks tended unduly to préjudice the dé- 
fendant, and constituted such an error as requires a reversai of the 
case. It is a sufficient answer to this objection to state that there is 
no assignaient of error which présents the questions to this court, and 
that the facts set forth in the record do not constitute such "a plain 
error not assigned" as would require any notice thereof to be taken 
under rule 11 of this court. We désire, however, to state that the 
remark, "Why didn't the défendant put a sworn witness on the stand?" 
does not necessarily imply, and would not ordinarily be understctod 
to mean, that the attorney was commenting on the fact that the de- 
fendant had not taken the witness stand. The ordinary meaning 
would naturally be that counsel was referring to the fact that there 
were a large number of people on the wharf, and that it was a sig- 
nificant fact that the défendant had not called any of thèse witnesses 
to disproTe the testimony of the prosecution, if it were not true; and 
upon this point the court charged the jury that the remarks of counsel 
must not préjudice their minds in any way. 

8. Finally it is claimed and assigned as error that the court erred 
in rendering judgment and passing sentence that the défendant "be 
imprisoned at hard labor in the penitentiary at McNeil's Island, in the 
state of Washington, for the period of ten (10) years, and to stand 
committed until this sentence be performed," upon the ground that 
this judgment and sentence "was cruel, unusual, and excessive." Is 
this assignment well taken? That the sentence of 10 years was a 
severe oue must be admitted. If not unconstitutional, it cannot form 
the basis of a writ of error. The fact that the court imposed the 
maximum punishment furnishes no ground for the reversai of the 
case. The estent of the sentence was within the discrétion of the 
judge who tried the case, and who was well advised as to the facts. 
Article 8 of the constitution of the United States provides that "ex- 
cessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted." The sentence imposed in 
the présent case cannot be considered in violation of this provision of 
the constitution. The gênerai rule is well settled that the sentence 
and punishment imposed upon a défendant for any violation of the 
provisions of the statute, which is within the punishment provided 
for bv the statute, cannot be regarded as excessive, cruel, or unusual. 
Pervèar v. Com., 5 Wall. 476, 480, 18 L. Ed. 608; Jones v. Territorv, 
4 0kl. 45, 50, 43 Pac. 1072; Ligan v. State, 3 Heisk. 159, 164; State 
V. Becker, 3 S. D. 29, 40, 51 N. W. 1018; People v. Whitney, 105 Mich. 
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622, 627, 63 N. W. 765; 8 Am. & Eng. Enc. Law (2d Ed.) 440, and 
autliorities there cited. It is true that there may be exceptional cases, 
in relation to the whipping post, pillory, or other extrême, isolated, 
and exceptional cases, where the courts hâve interfered, and held the 
sentence to be in violation of the provisions of the constitution. 
Cooley, Const. Lim. (6th Ed.) 402. The right to punish a person who 
commits an offense dépends upon the right of society to protect itself. 
Crimes should be severely punished which are most destructive to 
public safety and the peace and quiet of a community. The exteut of 
the punishment, upon conviction, ought to be such as is warranted 
by law, and such as appears to be best calculated to answer the ends 
of précaution necessary to deter others from the commission of like 
offenses, in addition to the punishment of the individual oflender. 
When ail thèse things are considered in connection with the par- 
ticular facts and circumstances surrounding the commission of the 
offense in the présent case, it cannot be said that the pimishment of 
10 years in prison, though severe in extent, is so out of ail proportion 
to the offense for which the défendant was convicted as to "shock 
public sentiment and violate the judgment of reasonable people." 
In Ligan v. State, supra, the court, in discussing the provisions of a 
statute of the state of Tennessee which flxed "imprisonment in the 
penitentiary for a long period (ten to twenty years)" for a felony, said: 

"But this Is nelther cruel nor unusual, in the sensé of the constitution. 
When we loolc at the evils intended to be checlted and offenses f orbidden by 
thls aet, and turn to the proof in this case, and see the character of acts 
shown to hâve been committed by some one, we feel no hesitancy in saying 
that whenever parties shall be regularly convicted after a fair and impartial 
trial, In accordance wlth the forms of law, of such offenses, we shall feel no 
hesitancy In enforcing sternly the penalties provlded by the statute." 

The only légal objection to the sentence is in the insertion of the 
words "at hard labor," which are not authorized by the statute under 
which the défendant was convicted. The words "at hard labor" 
should not hâve been included in the sentence, but authorities hold 
that the use of such words, where not authorized by the statute un- 
der which the prisoner was convicted, does not render the sentence 
void; that, at most, it is only voidable, and can be amended by striking 
out the words "at hard labor"; and that it does not constitute such 
an error as to justify the court to reverse the case and grant a new 
trial. In Ex parte Karstendick, 93 U. S. 396, 399, 23 L. Ed. 890, it 
was contended on behalf of the petitioner that where the punish- 
ment provided for by the statute is imprisonment, alone, a sentence 
to confinement at a place where hard labor is imposed as a consé- 
quence of the imprisonment is in excess of the power conferred. The 
court said: 

"We hâve not been able to arrive at this conclusion. In cases where the 
statute makes hard labor a part of the punishment, It is Imperative upon the 
court to Include that in Its sentence. But where the statute requires im- 
prisonment, alone, the several provisions which hâve just been referred to 
place It within the power of the court, at Its discrétion, to order exécution 
of Its sentence at a place where labor Is exacted as part of the discipline and 
treatment of the institution, or not, as It pleases. Thus, a wlder range of 
punishment Is given, and the courts are left at liberty to graduate their sen- 
tences so as to meet the ever-varylng circumstances of the cases which come 
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before them. If the offense is flagrant, the penitentiary, wlth its discipline, 
may te called into réquisition; but, if slight, a eorresponding punishment 
may be Inflicted within the gênerai range of the law." 

In U. S. V. Pridgeon, 153 U. S. 48, 61, 14 Sup. Ct. T51, 38 L. Ed. 
636, the court, after quoting from other cases, among other things, 
said : 

"It is doubtful whether, upon a wrlt of errer, the prlsoner would bave been 
entitled to a modification of his sentence by striklng eut the 'hard labor' 
portion thereof. By section 5539, Eev. St., it is provided that 'whenever any 
crimiual, convicted of any offense against the United States, Is imprisoned in 
the jall or penitentiary of any state or territory, such criminal shall in ail 
respects be subject to the same discipline and treatment as convicts sen- 
tenced by the courts of the state and territory in which such jail or peni- 
tentiary is situated; and while so coniined therein shall be exclusively under 
the control of the offlcers having charge of the same, under the laws of such 
state or territory.' Suppose the five years sentence had embodied the provi- 
sion of this section, which It could lavvfully hâve done; vcould it hâve carried 
with it, in point of fact, 'hard labor,' as a part of the discipline of the Ohio 
penitentiary? This being so, it is difficult to see upon what principle it can 
be held that the sentence of imprisonment is vitiated and rendered void for 
expressly including the élément or feature of 'hard labor,' which would hâve 
been otherwise implied in the sentence of simple imprisonment. * » • 
The Sound rule is that a sentence is légal so far as it Is within the provi- 
sions of law, and the jm-isdiction of the court over the person and offense, 
and only void as to the excess, when such excess is separable, and may be 
dealt with without disturbing the valld portion of the sentence. Many well- 
considered authorities, in England as well as in this country, hold that, where 
there is jurisdiction of the person and of the offense, the excess in the sentence 
of the court beyond the provisions of law is only voidable in proceeding upon 
a writ of error. Ex parte Lange, 18 Wall. 163. 21 L. Ed. 872; Sennott's Oase, 
146 Mass. 489, 493, 16 N. B. 448; People v. Kelly, 97 N. Y. 212; l'eople v. 
Liscomb, 60 N. Y. 559; People v. Jacobs, 66 N. Y. 8; Ex parte Shaw, 7 Ohio 
St. 82; Ex parte Van Hagan, 25 Ohio St. 426; In re Graham, 74 Wis. 450, 

43 N. W. 148; Elsner v. Shrigley, 80 lowa, 30, 45 >". W. 393; Ex parte Max, 

44 Cal. 579." 

The cases above referred to were decided upon application for a 
writ of habeas corpus. In Gardes v. U. S., 30 C. C. A. 596, 87 Fed. 
172, 184, the court of appeals for the Fifth circuit, in discussing the 
question under considération, said: 

"It may be difficult to perceive, and more difficult to aeeurately express, 
the distinction which we suggest; but we believe there is a material distinc- 
tion in the public thought between a sentence to confinement at hard labor, and 
a sentence to confinement in a designated state penitentiary, where hard labor 
will be required of the persan sentenced, as a part of the discipline of the 
prison. 'At the présent day, imprisonment in a state prison or penitentiary, 
with or without hard labor, is an infamous punishment'; and, 'by the express 
provisions of acts of congress, either a sentence "to imprisonment for a period 
longer than one year," or a sentence "to imprisonment and confinement to 
hard labor," may be ordered to be executed in a state prison or penitentiary' 
(Macliin v. U. S., 117 U. S. 348, 6 Sup. Ct. 777, 29 L. Ed. 909), and thus In 
either case stamp the convict with the stigma of subjection to an infamous 
punishment. StlU we think that the embodying in the sentence the words 
'at hard labor' gives the stigma an emphasis which the statute does not re- 
quire in this case. We conclude, from a caieful considération of the subject, 
that the sentence should not go beyond the language of the statute in describ- 
ing the character of the confinement, and we modify the sentence In this case 
by striliing out the words 'at hard labor.' " 

In Re Christian (C. C.) 82 Fed. 199, 204, other authorities are cited 
and reviewed upon this subject. The court ordered the petitioner 
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discharged from the custody of the marshal, "but without préjudice 
to the right of the United States to take any lawful measures to 
hâve the petitioner sentenced, in accordance with the law, upon the 
verdict of guilty against him." The courts are not entirely uniform 
as to the particular manner in which the correction in the sentence 
should be made, — whether by the court that imposed the sentence, 
or by the appellate court. The différence in this respect, however, 
seems to dépend upon the particular way in which the question is 
raised, — whether by habeas corpus or by writ of error; but ail the 
authorities agrée that the défendant is not entitled to a new trial, 
and that the error can be corrected by striking out the illégal part 
of the sentence. In re Bonner, 151 U. S. 243, 260, 14 Sup. Ct. .323, 
38 L. Ed. 149, and authorities there cited; Haynes v. U. S., 101 Fed. 
817, 820. We are of opinion that the action taken by the circuit court 
of appeals in the Fifth circuit in striking out the words "at hard labor" 
was correct. Especially should this rule be followed when applied 
to the facts of the présent case, where the prisoner is conflned in a 
piison remote from the place where he was sentenced. To hâve him 
taken back for a modification of the sentence would incur great ex- 
pense, without any benefit whatever to the prisoner. 

After a careful examination of ail the points made in the record, 
whether specially noticed or not, we are unable to discover any error 
that would justify a reversai of the case. It is therefore ordered 
that the judgment herein be modified by striking out the words 
''at hard labor," and as thus modified it is in ail respects afiSrmed. 



POTTER DRUG & CHEMICAL CORP. v. PASFIELD SOAP CO. 
(Circuit Court, B. D. New York. June 2, 1900.) 

1. TrADB-MaHKS— iNFRINftEMKNT— AïlTrPICrAL WORDS. 

A person cannot fashlon a word not theretofore existing, and, by uslng 
the same as a trade-mark or trade-name, exclude the use by another of 
an existing word in its meanlng suitably adapted to the nature of the 
article to be sold, where the meanlng of such word is quite distinct from 
the meanlng suggested by the artificial word. 

3. Samb— " CnTicuRA. " 

The word "CuUcura," used as a trade-mark for a soap, Is not infringed 
by the use of the word "Cutlcle," also as a name for a tollet soap. 

S. Bamei— Unfair Compétition. 

Compl^nant was the proprietor of the word "Outicura," as a trade- 
mark for a tollet soap. Défendant also put up for sale and plaeed upon 
the market a toilet soap, under the name "Cutlcle Soap." In circulars 
whlch défendant inclosed In the wrapper with each cake of soap, it copied 
some of the reading matter from complalnant's circulars similarly inclosed. 
The style of letters used in printlng the name "Cutlcle" was also some- 
whàt slmllar to those In which the name "Cutlcura" was printed by com- 
plainant. Held, that such facts dld not establlsh unfair compétition, 
where defendant's soap itself was of a dilîerent color from complainant's, 
and the wrappers inclosing each cake and the boxes in whlch a number 
of cakes were inclosed were so entirely dissimilar In color and gênerai 
appearance that no purchaser of ordinary observation would be deceived 
thereby.i- 



1 As to unfair compétition In trade, see notes to Scheuer v. MuUer, 20 C. 0. 
A. 165, and Lare v. Harper Bros., 30 0. O. A. 376. 
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In Equity. Suit for infringement of a trade-mark. 
Livingston Kutherford (J. E. & Wm. Maynadier, of counsel), for 
oomplainant. 
Noali Tebbetts, for défendant. 

THOMAS, District Judge. The complainant shows that it îs, and 
for roany years bas been, the owner and user of the duly-registered 
name "Cuticura" as a trade-marli for soap, and that during such time 
it bas used a peculiar style of type, and that the name "Cuticura" was 
printed on the covers of the boxes; that a capital "C" of peculiar 
design was used; and that the name of "Cuticura" was also printed 
on the sides and ends of the boxes, and on the top and sides of the 
package in which each cake was wrapped. The bill charges that : 

"Since the Ist day of August, 1898, the défendant bat been «nlawfully put- 
tlng up for sale and selling a soap inferior in quality to that of the com- 
plainant, in wrappers and packages on which were printed the name 'Cutlcle,' 
and bas imitated the style of type used by your orator in printing its labels 
and packages aforesaid, and still continues so to do, and that the défendant 
bas thereby deeeived and mislead the public, and led tbem to buy the soap so 
put up for sale by the défendant as and for the Cuticura Soap made and sold 
by your orator. • • * That the use of the said name 'Cutlcle' on the pack- 
ages and wrappers of soap by the défendant Is an effort on the part of the 
défendant to imitate and simulate the trade-mark of your orator, and bas been 
adopted by the défendant for that purpose, and that the same îs in faet an 
imitation and simulation, and is calculated to decelve the public, and that 
the public bas been deeeived by sucb Imitation and simulation. And, further, 
that the défendant sells its soap at a less price than your orator's regular, es- 
tablished, and well-known price, for the purpose of more readily induclng the 
public to buy its soap as the soap of your orator's make." 

It will be observed that the charge is that the défendant uses the 
name of "Cuticle," and that he bas imitated the style of type used by 
the complainant, and that he has thereby deeeived and misled the pub- 
lic. The facts show that the défendant does manufacture and sell 
Cuticle Soap. Both the complainant and the défendant include 
three cakes of soap in each box. The defendant's box is approximate- 
ly one-quarter of an inch longer, and slightly wider, than the complain- 
ant'» box. The complainant's box is colored black, and the defend- 
ant's box is of a brick-red color. On the cover of the complainant's 
box are the words: 

"Fragrant and refreshing Cuticura Soap. For cutaneous attections, the toi- 
let, the bath, and nursery. This soap contains, in a modilied form, iUJ the 
médicinal properties of 'Cuticura,' the great skln cure." 

The defendant's cover contains the following: 

"Soothing, protective, & restorative, fragrant & refreshing Cuticle Soap, for 
the toilet, nursery, bath, & cutaneous diseases. Kecommended for athlètes. 
Cures chafes, sunburn, bllsters, prickly beat, redness, sore eyes, old sores, 
skin Irritation, eczéma, chapped hands, hemorrboids." 

The ends of the complainant's box show thèse words, "Quarter Doz- 
en Cuticura Soap," while the ends of the defendant's box show, 
"Quarter Dozen Cuticle Soap." On the front and opposite sides of the 
complainant's box are the words, "Cuticura, Cuticura Eesolvent, and 
Cuticura Soap," and the words, "Prepared by Potter Drug & ChemicaJ 
Corporation, Boston, U. S. A.," while on the same relative sides of the 
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defendant's box are the words, "Soothing, protective, and restorative, 
for tke toilet, nursery, bath, & cutaneous diseases; ail skin irritation. 
Does not dry & slirivel the skin & hair. Use after shaving." In the 
matter of type there is some similarity, especially in the peculiar style 
and position of the letters "C" and "S" wherever the name of the soap 
is exhibited, but the appearance of the defendant's outer box is so ab- 
solutely dissimilar and distinctive that no déception or confusion çould 
reasonably arise. 

Passing from the boxes to the wrappers immediately about the 
soaps, the following conditions are found. On the face of the com- 
plainant's package are the words, "Cuticura Soap, médicinal and 
toilet," — each word being placed under the word which précèdes it; 
and beneath ail, on a single line, are the words, "Price, 25 cents." 
The same identical arrangenaent occurs on the defendant's soap, except 
that above the word "Cuticle" are the words, "Trade-mark registered," 
and beneath the word "toilet" are the words, "Price, 15 Cents." But 
the paper surrounding the complainant's soap is black, while the card- 
board surrounding the defendant's soap is bright red. The words are 
printed on the complainant's package in red letters, and on the defend- 
ant's package in white letters. There is some similarity in the type, 
especially in the use of the capital letter "C" in "Cuticura" and 
"Cuticle." The defendant's soap is înclosed in a paper box, while 
complainant's soap is wrapped in paper, sealed at the ends. On the 
two shorter sides of the defendant's package are the words "Cuticle 
Soap," while on the complainant's package is a monogram composed 
of the initial letters of the words composing the name "Potter Drug 
and Chemical Corporation." One end of the complainant's package, 
also, is coTered by a revenue etamp, which is placèd in a position 
différent from that on the defendant's package. On the longer sides 
of the defendant's package also appear the words "Cuticle Soap," 
while the complainant's package in the same relative position shows 
thèse words on one side, "This soap contains, in a modifled form, ail 
the médicinal properties of Cuticura, the great skin cure," and on the 
other side, "Healing, soothing & cleansing, fragrant & refreshing. 
For ail cutaneous affections. The toilet, bath, and nursery. For 
shaving and shampooing." Beneath the exterior covering of the com- 
plainant's package are two circulars of a pink hue, one wrapped im- 
mediately about the cake of soap, with the intervention of a paper 
covering, and the other wrapper encircling the package in the form 
of a belt. On the upper wrapper is placed an adhesive stamp of a 
bright orange color, containing the words, "Cuticura, Cuticura Soap, 
Cuticura Eesolvent," showing the names of the manufacturera, etc. 
Around the defendant's cake of soap is a single white circular, bearing 
no cuts or illustrations, save that of the face of the soap itself, and 
bearing conspicuously at its head the words, 'Tasfleld's Cuticle Soap," 
while on the complainant's circular, whose heading is "Cuticura Soap," 
is displayed a figure calculated and intended to attract spécial atten- 
tion. There is not the slightest similarity in the appearance of thèse 
circulars, although there is obvions copying of some portion of the 
c-ontents of the circular connected with the Cuticura Soap into the 
other circular, to which attention will be called. 
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Corning to the cakes of soap themselves, there is positive dissimi- 
larity. The complainant's cake is diiîerent from the defendaat's 
soap in shape and size, différent in its color, which is deep green, 
while the defendant's soap more nearly approaches a blue. On the 
face of the complainant's soap are the words, "Cuticura Soap, médic- 
inal & toilet," while on the face of the defendant's soap are the 
words, "Pasfleld's Cuticle Soap, for skin and complexion." 

It is not obvions how any person of usual eyesight or observation 
could be misled or confused respecting thèse articles, by the appear- 
ance of the articles, by the wrapping immediately about the same, by 
the exterior wrapping, or by the exterior surronndings. In other 
words, what a purchaser would ordinarily and necessarily se€ in select- 
ing the article could in no instance lead him into error in making his 
purchase. The contents of the inner circulars, however, show greater 
similarity, although there is absolute dissimilarity in appearance. It 
is very obvions that the person composing the defendant's circular 
copied whole sentences directly from the complainant's circular. 
For instance, the complainant's circular, under its immédiate heading, 
contains the words, "Médicinal and toilet, an exquisitely perfumed 
skin beautifier, and toilet, bath, and nursery sanative." Although the 
complainant's circular shows some other words in conjunction with 
those quoted, the quoted words are transferred bodily into the defend- 
ant's circular, so as to occupy the same relative situation. In the 
body of the complainant's circular are at least three sentences or 
paragraphs, the very words of which hâve been transferred to the de- 
fendant's circular. This pilfering of language is obvions, but the 
circulars themselves are entirely unlike in appearance, size, and usually 
unlike in matter, although there are similarities other than those to 
which attention bas been called. The reverse side of the defendant's 
circular is blank, while that of the complainant contains advertise- 
ments in several foreign languages. Notwithstanding the unfavorable 
opinion that must attach to this act of the défendant in using the 
language of the complainant's circular, yet it cannot be concluded 
that such act had any effect in misleading persons proposing to pur- 
chase complainant's soap. 

The remaining question is whether the use of the words "Cuticle 
Soap" by the défendant infringes complainant's trade-mark, "Cuti- 
cura Soap." The words are to a considérable degree unlike to the 
eye, unlike to the ear, unlike in spelling, unlike in meaning, and unlike 
in suggestion. The complainant's word, "Cuticura," suggests that 
the soap is curative in its application to the skin. The defendant's 
word, by itself, bas no such meaning, although the indorsements upon 
the back illustrate that it is recommended for various diseased condi- 
tions of the skin. But such recommendation is quite apt to accompany 
the advertised sale of any soap used for toilet purposes, and it is quite 
beyond the power of the complainant to monopolize such advantage. 
In Chemical Corp. v. Miller (C. C.) 75 Fed. 656, the défendant offended 
by using the words "Curative Soap," with such lettering and arrange- 
ment as to produce a deceptive resemblance to the complainant's 
trade-mark. It appears from the décision of the learned judge in 
that case that the défendant branded his soap "Curative," with suCh 



4Si 102 FEDERAL RBPOETBR. 

lettering and arrangement as to: produce a deceptive resemblance to 
the complainant's trade-mark, and "that the defendant's soap was 
put upon the market in such wrappers and boxes, and with such imita- 
tive derices, as to deceire purchasers, and to lead them to believe that 
théy were buying the plaintifE's soap"; and at least one of the défend- 
ants acted with positive bad faith, in intending to deceive the public. 
The facts présent in the case cited are not now présent, nor is there 
any such resemblance between the word "Cuticura" and "Cuticle" as 
to indicateJnfringement of the complainant's trade-mark. It is con- 
sidered that a person cannot fashion a word, not theretofore existlng, 
and thereafter exclude the use of an existing word, in its meaning suit- 
ably adapted to the nature of the article to be sold, where, as in the 
présent case» the meaning of such word is quite distinct from the mean- 
ing suggested by the'artiflcial word. It follows from the foregoing 
views that the bill of complaint must be dismissed, with costs. 



MçMtJLLHN et al, v. BOWBKS et al. 

: . ' (Cltcuit Court of Appeals,; Nlnth Circuit May 7, 1900.) 

:No. 576. 

JoRisçipTioTT OF FEDERAL iCqurtb—Casks Arising tjnpbr Patent Laws. 

, Cpniplalnant grantea a. license to a corporation to construct and use 
, wlthlna speclfied tferrit'ory dreâïrtng apparatus made lii accordance with 
'patenta owned by Mm, the co^ntract p'rovlfling for the forfeiture to com- 
îipteinant of any of such appajcatùs used outelde the terrltory named. The 
• , <^rporaition beeame Insolventj j and a dredging machine boUt under such 
. llcense.was sold by a receiver, and was subseguently purehased by défend- 
ant, ■trhb removed and used it d-utside the préscribed terrltory. Beld, that 
a siilt by complalnant for the forfeiture of the dredge and for infringe- 
ment! of his patents, alleged to hâve resulted from its use outside the 
terrltory -covered by the license, In which the validity of such patents was 
not denied, was not one arising under the patent laws of the United 
StàtésV but, one on contra ci, in which the rights of the parties were gov- 
erned by the gênerai prinëlpleS of law aiitt equity, and not by the patent 
laws, the> question of infringement belng dépendent entlrely on the con- 
struction of the oontract; and that, the parties belng citlzens of the same 
State, tte; fédéral coi^irts were wlthout JOTisdiction. 

Appeal from the Ciftiuit Court of the United States for the North- 
ern District bf Califorûia. 

R. Percy T¥right, fo,^',,appellant3. 
John 5. riSiiller, fop ^ppellees, .. 

Before GrLBERT and EOSS, Circuit Judge», and HAWLEY, Dis- 
trict Judge. . 

HAWLEY, District Judge. This is an appeal from an order grant- 
ing a preliminary injunction. The éséential facts are: That on De- 
cember 16^il889, A. B.; Bowers granted to the Bôwers Dredging Com- 
pany, au Illinois corporation, the foilowing written license or assign- 
ment to operate under his patents: 

"Know ait men by thèse présents, that ï, Alphonzo B. Bowers, of Washing- 
ton, D. 0., for and In' considéra tippiOf the: rSum of one dollar, and for other 



495 

good and sufflcient considérations, the receipt of whlch Is hereby acknowledged, 
do hereby give, grant, and convey to the Bowers Dredging Company, its suc- 
cessors and assigna, the Ml and exclusive right to use, and to manufacture 
from drawings and supervision furnished or approved by me, ail the Bowers 
liydraulic dredging apparatus and applianees for whlch letters patent of the 
United States hâve been or may hereafter be granted to me, to the fuU end 
of the term for which sneh letters patent hâve been or may be granted, for 
use in the state of Washington, exclusive of Gray's Harbor, and in that 
portion of Oregon lylng north of and including the Columbia river and its 
tributaries, but nowhere else. But thls conveyance is hereby made upon this 
express condition: That the use of said apparatus, or the sale of said ap- 
paratus for use outside of said territory witiout my writteo consent therefor, 
shall subject the machines so used to forfeiture to me wherever they may be 
found, and subject also to the payment by grantee, its successors or assigns, 
of the sum of forty dollars (.'î!40) for each of such patents as may hereafter 
be Issued to me by the t uited States," 

Acting under this agreement, the Bowers Dredging Company built 
two dredging machines, the Anaconda and the Phyton, from drawings 
and under supervision furnished by Bowers, and operated them in the 
territory mentioned in said agreement up to the year 1897. In that 
year the Bowers Dredging Company, having become insolvent, was 
placed in the hands of a receiver, and said receiver, on the 12th day 
of September, 1898, sold the dredgers Anaconda and Python, together 
with the rights of the Bowers Dredging Company, to one Smith, 
at Seattle, who subsequently sold ail of said property to the Puget 
Sound Dredging Company, a corporation created under the laws of 
Washington. That on the 17th day of March, 1899, the Puget Sound 
Dredging Company sold the dredger Python to the appellant W. N. 
Concanon at Seattle; and Mr. Concanon thereupon removed the said 
dredger from the licensed territory, and carried it to Coos Bay, and 
there operated the same for a short time, after which he procured 
from the United States government a contract to do dredging in the 
harbor of Eurêka, state of California, and thereupon he removed the 
dredger to Eurêka, and was performing work therewith at Eurêka 
when this suit was brought. It is alleged in the bill of complaint, 
among other things, that in ail of his acts respecting said dredger Con- 
canon was the employé and agent of the San Francisco Bridge Com- 
pany; that the other défendants herein were offlcers, directors, and 
stockholders of said company, and that they were ail interested in 
acquiring said dredger Python, and bringing it into this territory and 
operating it. It is further alleged that the bringing of said dredging 
machine Python into, and the use of it in, the state of California, 
is contrary to and in violation of the terms of the agreement of De- 
cember 16, 1889, and is an interférence with the rights held and owned 
by complainants under letters patent for the states of California and 
Oregon south of the Columbia, and is an infringement upon the claims 
of said patents and rights thereunder; that by reason of said acts of 
the défendants, complainants hâve suffered great and irréparable 
loss and injury. The prayer of the bill, among other things, is that 
the défendants, and each of them, "be enjoined and restrained, both 
provisionally on the flling of this bill of complaint and perpetually on 
the final hearing, from further using, selling, transferring or dispos- 
ing of the said dredging machine Python, or any of its parts, appli- 
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ancés, or appurtenances, and from making, using, or selling any dredg- 
ing machine containing or embracing tke invention described, claimed, 
and patented in and by said letters patent, and from infringing upon 
said letters patent in any manner whatever; * * * that it be or- 
dered, adjudged, and decreed that the said dredging machine Python, 
by reason of its having been brought ont of and used beyond the limit 
of the territory covered by the license of December 16, A. D. 1889, 
without the written consent of * * * Alphonzo B. Bowers, bas 
become forfeited" to him, and that the same be delivered over to 
Alphonzo B. Bowers by virtue of said f orfeiture, to be and become his 
sole property; and for an accounting. The validity of complainants' 
patents, as alleged in the bill, is not denied by the défendants. The 
complainants and défendants are allcitizens of the state of California. 
The contentions of the respective parties upon the merits of the 
case are, upon the part of appellants, that the dredger Python passed 
outside of the monopoly created by the Bowers patents on Septem- 
ber 12, 1898, and ail restrictions upon its use ceased at that time ; 
that the facts disclosed by the moving papers for a preliminary injunc- 
tion show no equity entitling the appelleés, or either of them, to an 
injunction; and that the circuit court érred in holding and deciding 
that the use of the dredger Python by ahy of the appellants could be 
an ïnfringem.ent of the Bowers patents. And upon the part of the ap- 
pelleés that under the law Concanon has no right to use the dredger 
Python outside of the licensed territory. At this point the court 
natùrally stops to consider the question, which présents itself to the 
judicial mind, viz. what is there in this case to bring it within the 
jurisdiction of the United States courts? The laws of the United 
States déclare that the circuit courts shall hâve jurisdiction "of ail 
suits at law or in equity arising under the patent or copyright laws 
of the United States." Rev. St. § 629, subd. 9. "This jurisdiction 
shall be exclusive of the courts of the several states." Id. § 711, 
subd. 5. Does this suit arise under the patent laws of the United 
States, or is it a suit upon a contract in relation to a patented dredging 
machine, which does not învolve any construction of the patent laws, 
or the force and validity of the complainants' patents? The juris- 
diction, as presented by thèse questions, has engaged the attention 
of courts in a great variety of case^. It has repeatedly been held 
that the national courts bave no right, irrespective of adverse citizen- 
ship, to entertain suits for the amount of an agreed license or royalty, 
or for the spécifie exécution of a contract for the use of a patent, 
or of other suits where a subsisting contract is shown goveming the 
rights of the parties in thé use of an invention; and that such suits 
not only may, but must, be brought in the etate courts. Wilson v. 
Sandford, 10 How. 99, 13 L. Ed. 344; Hartell v. Tilghman, 99 U. S. 
547, 25 L. Ed. 357; Albright v. Teas, 106 U. S. 613, 1 Sup. Ct. 550, 
27 L. Ed. 295; Manufacturing Co. v. Hyatt, 125 U. S. 46, 52, 8 Sup. 
a. 756, 31 L. Ed. 683; FeliX v. Scharnweber, 125 U. S. 54, 58, 8 Sup. 
Ct. 759, 31 L. Ed. 687; Marsh v. Nichols, Shepard & Co., 140 U. S. 
344, 355, 11 Sup. Ct. 798, 35 L. Ed. 413; Wade v. Lawder, 165 U. S. 
624, 17 Sup. et. 425, 41 L. Ed. 851; Pratt V. Coke Co., 168 U. S. 255, 
260, 18 Sup. et. 62, 42 L. Ed. 458; Goodyear v. Day, 1 Blatchf. 565, 
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y éd. Cas. No. 5,568; Blanchard v. Sprague, 1 Cliff, 288, Fed. Cas. 
^0. 1,516; Merserole v. Collar Co., 6 BlatcM. 356, Fed. Cas. No. 9,488; 
Fruit Jar Co. v. Whitney, 2 Ban. & A. 30, Fed. Cas. No. 3,133; Trad- 
ing Co. V. Glaenzer (C. C.) 30 Fed. 387; Williams v. Sand Co. (C. C.) 
35 Fed. 369; Washburn & M. Mfg. Co. v. Cincinnati Barbed-Wire 
Fence Co. (C. C.) 42 Fed. 675, 678; Routli v. Boyd (C. C.) 51 Fed. 821; 
Montgomery Palace Stock-Car Co. v. Street Stable-Car Line (C. C.) 
43 Fed. 329; Sboe Co. v. Bryant (C. C.) 81 Fed. 521. The object and 
purpose of tbe patent law is to create and préserve a monopoly in the 
patented invention in favor of the patentée. "The riglits of the 
patentée in the patented invention, considered as an article of prop- 
erty, and the obligation into which he enters with others as to his 
ownership or enjoyment, are matters collatéral to the existence and 
continuance of the monopoly, dépendent upon it, indeed, but not af- 
fecting it; and capable of assertion or répudiation without impairing 
the exclusive privilège which it bestows. Until, Iherefore, a contre- 
versy arises involving the existence or préservation of the monopoly, 
there can be no case under the patent laws." 3 Rob. Pat. § 836, and 
authorities there cited. There are a few of the earlier cases, vi'hich. 
contrary to the views we hâve expressed, held that any breach of 
condition by the licensee, even for the nonpayment of royalties or 
license fées, forfeited his license, and made him an infringer of the 
patent. This, at first blush, would seem to be in harmony with the 
gênerai nature of a license, but in the application of thèse principles 
two difficulties arose: "One, that it permits the licensor to inflict the 
extrême penalty, of his own motion, for every trifling violation of his 
contract by the licensee; the other, that in suits for infringement, 
when a license is set up as a défense, and its forfeiture alleged, a 
multiplicity of issues may arise, not involving the actual merits of 
the cause, and preventing ultimate justice to the parties. To avoid 
the first of thèse difficulties, the doctrine bas been modifled by the 
courts so far as to require an express stipulation to that effect in the 
license, in order for a mère breach of condition to work a forfeiture. 
To overcome the second, later décisions hold that licenses containing 
express stipulations for their forfeiture are not ipso facto forfeited 
upon condition broken, but remain operative and pleadable until 
rescinded by a court of equity." 2 Rob. Pat. § 823. The doctrines 
announced in the décisions referred to bave never been followed by 
the suprême court of the United States. The gênerai principles con- 
tained in the décisions we hâve cited are in accord with the views 
entertained by ail the courts at the présent day. It is true that 
several of them can be readily distinguished in their facts from the 
présent case, and that ail cases should be decided in the light of 
the particular facts presented by the case in hand. But, after a 
careful examination of ail the authorities, we are irresistibly led 
to the conclusion that under the facts of this case the United States 
courts hâve no jurisdiction to détermine the questions involved 
therein. This is clearly the settled law, unless it can be said, because 
it is alleged in the bill, and not denied, that the act of Conca- 
non in taking the Python outside of the licensed territory "is an in- 
fringement upon said above-specified claims of said patents" (referring 
102 F.— 32 
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to claims of différent patents held and owned by complainants) ; in 
other words, that the acts of Concanon amount, ipso facto, to a for- 
feiture of défendants' rights, and constitute an infringement to the 
same extent as they would had he constructed a new machine which 
did infringe upon the claims of complainants' patents. While it is 
true that there is no spécifie déniai of the language of the bill that 
défendants had infringed upon complainants' patents, yet the aifida- 
vits used upon the hearing set up a right in Concanon, which, if sus- 
tained, would allow him to use the Python. ïhe arerment of in- 
fringement is to be construed with référence to thèse facts. The 
question as to whether there has been any infringement dépends 
upon the construction that should be placed by the courts upon the 
covenants contained in the contract, and not upon the construction 
of any act of congress in relation to patents. As was said in Routh 
V. Boyd, supra : "The character of the complaint must be determined 
f rom the express and implied stipulations of the contract." The 
pleader hère, as there, "with great prolixity of averment" sets forth 
that the licensee had failed to perform the contract, and that ail his 
rights had ceased, and become forfeited, and deduces as a conclusion 
from the promises that the défendants are infringing complainants' 
patents; but whether they are invading the rights of the complain- 
ants "dépends on the question whether the conditions of the agree- 
ment hâve been performed or not. * ♦ * The primary and con- 
trolling question * * * is whether the agreement has been per- 
formed or violated. If it has been performed, the plaintiff has no 
cause of action. If it has been violated, he has a cause of action for 
its breach. • • * What is said about the infringement of the 
patent is incidental, and has no force until the question of the breach 
of the agreement is flrst settled in favor of the plaintiff." It cannot, 
therefore, be said that the controversy in this case is one arising un- 
der the patent laws. 

In Wilson v. Sandford, supra, a suit was brought in the circuit 
court of the United States to set aside a contract made by complain- 
ant, Wilson, with the défendants, by which he granted them per- 
mission to use, or vend to others to be used, "one of Woodworth's 
planing machines, in the cities of New Orléans and Lafayette"; and 
to obtain an injunction against the further use of the machine upon 
the ground that it was an infringement of his patent rights, which 
were fully set forth in the bill. Complainant averred that he was 
the assignée of the monopoly in the territory mentioned, and that the 
contract he had made with the défendant» had been forfeited by their 
refusai to comply with its conditions. The matter in controversy- 
between the parties arose under the contract, and it did not appear 
that the sum in dispute exceeded $2,000. The défendants demurred 
to the bill, and at the final hearing the demurrer was sustained, and 
the bill dismissed. The complainant took an appeal from the de- 
cree of dismissal to the suprême court; and the court, after constru- 
ing the provisions of the seventeenth section of the patent act of 
July 4, 1836 (5 Stat. 124), dismissed the appeal because the sum in 
dispute did not exceed |2,000. An examination of the seventeenth 
section shows that, if it had been a case "arising under any law of 
the United States granting or confirming to inventors the exclusive 
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dght to tlieir inventions or discovery," the appeal would lie without 
any référence whatever to the sum in dispute. The question there 
presented was identical with the question under discussion, namely, 
does this suit arise under the patent laws of the United States or un- 
der the provisions of a contract? The court, with référence to this 
question, said: 

"Now, the dispute in this case does not arise under any act of congress, 
nor does the décision dépend upon the construction of any law in relation 
to patents. It arises out of the contract stated in the bill, and there is no act 
of congress providing for or regulating contracts of this iiiad. The rights of 
the parties dépend altogether upon common-law and equity principles. The 
object of the bill is to hâve this contract set aside, and declared to be for- 
feited; and the prayer is 'that the appellant's reinvestiture of title to the 
license granted to the appellees by reason of the forfeiture of the contract 
may be sanctioned by the court,' and for an injunction. But the injunetion he 
asks for is to be the conséquence of the decree of the court sanctioning the 
forfeiture. He allèges no ground for an injunction unless the contract la set 
aside. And, if the case made in the bill was a fit one for relief in equity, it 
is very clear that whether the contract ought to be declared forfeited or not 
In a court of chancery depended altogether upon the rules and principles of 
equity, and in no degree whatever upon any act of congress concerning patent 
rights. And whenever a contract Is made in relation to them which is not 
provided for and regulated by congress, the parties, If any dispute arises, 
stand upon the same ground with other litigants as to the rights of appeal." 

In Hartell v. Tilghman, supra, the question of jurisdiction vras 
again presented and discussed. There, as hère, the parties to the 
suit were citizens of the same state; there, as hère, a contract had 
been entered into for the use of a certain patented machine, which, 
as hère, it was alleged had been violated; and there, as hère, the de- 
fendant was chargea as an infringer. The court, after quoting sub- 
division 9, § 629, Rev. St., and section 55 of the act of July 8, 1870 
(16 Stat. 206), and stating that thèse provisions were substantially 
the same as the act of 1886, discussed at considérable length the 
question whether the suit arose under the provisions of the patent 
laws or under the provisions of the contract, and came to the con- 
clusion that the case was one in relation to a contract, and was not 
cognizable in a court of the United States by reason of its subject- 
matter. The opinion quotes with approval the views expressed by 
Chief Justice Taney in Wilson v. Sandford, and cites authorities in 
support thereof. Among other things, Mr. Justice Miller, who de- 
livered the opinion of the court, said: 

"We do not agrée that either party can, of his own volition, déclare the 
contract rescinded, and proceed precisely as if nothing had been done under 
it. If it is to be rescinded, it can be done only by a mutual agreement, or by 
the decree of a court of justice. If either party disregards it, it can be specif- 
ically enforeed against him, or damages can be recovered for its violation. 
But, until so rescinded or set aside, it is a subsisting agreement. whicb, 
whatever it is, or may be shown to be, must govern the rights of thèse parties 
in the use of complainants' process, and must be the foundation of any relief 
glven by a court of equity." 

And in the course of his opinion, touching the question whether 
the suit arises under the patent laws or under the contract, he gave 
the following apt illustration: 

"If a man owning a tract of land, his tltle to whieh is a patent from the 
United States, should sell or lease that land, and a controversy should arise 
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between him and his vendee or lessee as to tlieir rlghts In the premises, It 
could not be sald that any suit brought by tbe rendor to assert Ms rlghts was 
a suit arising under the land laws of the United States; and this would be 
beyond question if the défendant, admitting the title of plaintiff to the land, 
should make no other défense than such as was founded in rlghts derlved from 
plaintlff by contraet. That Is the case before us, with the varlance that plain- 
tilE's title is to a patent for an invention Instead of a patent for land." 

A similar illustration might well be given in relation to contro- 
versies over mining claims located and patented under the laws of 
tlie United States. There was a vigorous dissent on behalf of three 
justices from the conclusions reached by the court. But the viewa 
expressed and conclusions reached by the distinguished justices who 
wrote the opinions of the court in Wilson v. Sandford and Hartell 
V. Tilghman hâve ever since been maintained. In Manufacturing Ce. 
V. Hyatt, supra, which came before the court upon a writ of error 
to the city court of New York, the court held that an action upon 
an agreement in writing, by which, in considération of a license from 
a patentée to make and sell the invention, the licensee acknowledges 
the validity of the patent, and promises to pay certain royalties so 
long as the patent shall not hâve been adjudged invalid, is not a 
case arising under the patent laws of the United States, and is within 
the jurisdiction of the sta te . courts, and cannot be reviewed by the 
suprême court on writ of error. 

In Wade v. Lawder, supra, which came before the court upon a 
writ of error to the suprême court of Missouri, the court held that, 
where a suit is brought on a contraet of which a patent is a subject- 
matter, either to enforce such contraet or to annul it, the case arises 
on the contraet or out of a contraet, and not under the patent laws; 
and, if brought in a state court, the suprême court is without appellate 
jurisdiction to review the judgment unless it afîirmatively àppears 
that a right under the lawe of the United States was properly set up 
and claimed, which was denied by the state court. And in Pratt v. 
Coke Co., supra, which was an ordinary action of assumpsit upon 
the common counts for the price of a patented machine, and came 
before the court upon a writ of error to the suprême court of Illinois, 
the only fédéral question which was presented by the record related 
to the admission by the court of évidence tending to show that the 
patents issued to the plaintiffs were infringements upon prior patents 
issued to one Springer. It was contended upon the trial that the 
state court, in admitting such testimony, assumed jurisdiction of a 
patent case, in violation of the provisions of section 711, Eev. St. In 
the course of the opinion the court said: 

"The action under considération Is not one arising under the patent right 
laws of the United States in any proper sensé of the term. To constltute such 
a cause, the plaintlff must set up some right, title, or Interest under the pat- 
ent laws, or at least make it appear that some right or privilège will be de- 
feated by one construction, or sustained by the opposite construction, of thèse 
laws. Starln v. City of New York, 115 U. S. 248, 6 Sup. Ct. 28, 29 L. Ed. 
388; Germania Ins. Co. v. Wisconsin, 119 U. S. 473, 7 Sup. Ct. 260, 30 L. Ed. 
461. The State court had Jorisdictlon both of the parties and the subject- 
matter as set forth in the déclaration, and It could not be ousted of such 
jurisdiction by the fact that, incidentally to one of thèse défenses, the défend- 
ant claimed the invalidity of a certain patent. To hold that It has no right 
to Introduce évidence upon this subject Is to do it a wrong and deny it a 
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remedy. Section 711 does not deprive the state courts of tlie power to déter- 
mine questions arising under the patent laws, but only of assuming jurisdiction 
of 'cases' arising under those laws. There Is a clear distinction between a 
case and a question arising under the patent laws. The former arises when 
the plaintiff in hls opening pleading — be It a bill, complaint, or déclaration — 
sets up a right under the patent laws as ground for a recovery. Of such the 
State courts hâve no Jurisdictlon. The latter may appear In the plea or answer 
or In the testimony. The détermination of such question Is not beyond the 
competeney of the state tribunals." 

In the présent case no question is presented as to the validity of 
any of the appellees' patents. There is no question in the case that 
involves the construction of any act of congress in relation to the 
patent laws. Ail the cases hold, where the question is discussed, 
that suite growing out of contracts made in relation to patent rights 
are govemed by the gênerai principles of law and equity, and not by 
the patent laws, and are friable in the state courts, and that the 
rights of the patentée under the patent laws of the United States 
must be directly, and not collaterally, brought in issue to give the 
United States courts jurisdiction. The decree of the circuit court is 
reversed, and cause remanded, with instructions to dismiss the bill. 



SANTA CLARA VAL. MILL & LUMBEB CO. T. PRESCOTT. 

(Circuit Court of Appeals, Nlnth Circuit May 14, 1900.) 

No. 577. 

1. Patents— Construction of Claims. 

A elaim Is to be construed in accordance with the language In whlch 
It is expressed, unaided by the drawings and spécification, or It is to be 
narrowed to the construction shown in the drawings and spécification. 
It cannot be enlarged by readlng Into it as an élément a particular 
feature of the construction as shown In the drawings, while other 
features are treated as nonessentiaL 

2. Samb— Inpringkmknt — Band-Saw Mill. 

The Prescott patent, No. 369,881, for a band-saw mlll, if conceded to 
Involve Invention which will sustain its validity, is Umited by the prier 
art to the précise construction shown in the drawings and spécification, 
and, as so limlted, It Is not Infrlnged by a mill constructed In accordance 
with the WUkln patent. 

Appeal from the 'Circuit Ck)urt of the United States for the Northern 
District of California. 

D. W. Burchard, W. P. Booth, and William W. Dodge, for appellant. 
Lewis K Gillson and John H. Miller, for appellee. 

Before GILBERT and BOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The appeal in this case is taken from 
an interlôcutory decree of the circuit court adjudging that letters pat- 
ent No. 369,881, granted to De Witt Clinton Prescott, of date Sep- 
tember 13, 1887, for band-saw mill, are valid as to claim 1, and that 
the api>ellant has infringed the said claim, and ordering that he be 
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enjoined from further infringing. The improvement for wliich the 
letters patent were given refers to a band-saw mill, or a mill of which 
the essential parts are a frame in which are mounted an upper and 
a lower band wheel on horizontal shafts, one of which is adjustable 
towards and from the other, and around which wheels passes a saw 
blade in the form of an endless belt having teeth on one or both edges, 
and means for imparting a rotary motion to one of the shafts. The 
purpose of making one of the shafts adjustable is to permit the saw 
blade to be readily placed upon and removed from the wheels, and to 
draw the saw blade tant by a séparation of the wheels so that the 
bladè shall be kept nnder a strain eufflcient to prevent slipping, buck- 
ing, or vibration. The appellee's millconsists of an upright, cylin- 
dricàl column in the bîase of which is mounted the lower band wheel, 
and upon the upper part of which is surinounted an outer cylinder 
which has a verticaJ movement upoU the inner cylinder, and is lifted 
and lowered by a jackscrew. The outer and upper cylinder carriea 
bearings aûd boxes in which are mounted the ends of the upper band- 
wheel shàft. Aeide from the adjustment obtained by the jackscrew, 
thereîs automatic adjustment of the upper band whéèl, its shaft 
and boxes, whereby a proper tension of the saw is secured at ail times. 
The portions of the mill which are involved in the présent controversy 
may be thus desçribed with référence tp; the drawings: Upon the ver- 
tical column, b, is mounted and arranged to slide vertically an en- 
circling head or section, b^, sustained, raised, and lowered by a jack- 
screw, b'. The vertically movable section carries brackets, D, E, 
in which are fulcrummed two levers of the second order, the ends of 
which are united by a pin or boit, from -vyhich a rod, J, rises to one 
end of the lever, K, of the flrst order, fulcrummed in the movable 
head or section, and having a weight, N, suspended from its other 
end. Above the brackets, D, E, are tubular guides, one of which is 
an upward extension of bracket, D, and the other is cast upon the 
side of the movable section, b^. In thèse guides are mounted slides 
or stems, g" and g°, of forked bearing boxes, G and GS in which 
forked bearing boxes are pivoted boxes, f *, f *, in which are mounted the 
opposite euds of an upper band-Wheel shaft, f. Rods or stems, h 
and i, exténd from the lower ends of the slides or guiding stems, 
g^ and g°, of yoked bearing blocks, G-, G^, to the levers. H, I; rod 
h being pointed where it bears upon the lever. H, and rod i being 
pin-jointed to lever I. Rod i is made in two parts, threaded right 
and left, and connected by a sleeve or nut similarly threaded, whereby 
it may be lengthened or shortened to raise or lower the rear end of 
the upper b£|nd-wheel shaft without materially affecting the front 
end. The wèight, N, acting through the lever, K, draws upward 
the connected ends of levers H and I, thereby lifting the rods, h, i, 
the slides, g", g', the yoked bearing blocks. G, G^, and the boxes, 
f^ f*, the upper band-wheèl shaft> f, and the band wheel P. In the 
spécifications it was stated that the object pt thè invention was to 
"provide for adjusting the upper band wheel," and that the inventof 
was aware "that the lower band wlièel in mills of/this type has been 
made adjustable automatically for the purpose of taking up slack." 
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He pointed out an objection to that mode of adjustment, and thus 
concluded the description of his invention: 

"I do not wlsh to be understood as limiting my invention to tlie précise de- 
vices which are lierein sliown and described. The upper band-wbeel shaft 
rnay be made automatically adjustable by other devlces, and, as this Is the 
main characteristic of my invention, I claim it broadly." 

It is shown by tlie record that aa a matter of fact but one mill had 
been patented prier to the appellee's in which the lower wheel was 
made adjustable. Kumerous patents had been takeu out, however, 
in which an automatic adjustment was made of the upper wheel. 
Of this fact the inventer seems to hâve been unaware. His first 
claim, as his application was originally presented, read aa follows: 

"(1) In a band-saw mill, tlie upper band-wheel shaft, in combination with 
the vertically movable bearings in which said shaft is mounted, and antomatie 
adjusting mechanism applied to the bearings of said shaft, substautially as 
and for the purposes specified." 

He received notice from the examiner of the patent ofïice that his 
claim 1 did not distinguish his device from that shown in patent No. 
332,365, to S. Stephens, December 15, 18S5, and in No. 170,577, to 
W. G. Margedant, November 30, 1875, band-saw mills. Both thèse 
patents so referred to show an upper band-wheel shaft in combina- 
tion with vertically movable bearings in which the shaft is mounted, 
and an automatic adjusting mechanism applied to the bearings. Pres- 
cott thereupon amended his first claim to read as follows : 

"(1) In a band-saw mill, the npper band-vcheel shaft, in combination with 
independent vertically movable bearings In which the ends of said shaft are 
separately mounted, and automatic adjusting mechanism applied to each 
of the bearings of said shaft, substantially as and for the purposes specified." 

It will be observed that the manual adjustment of the upper band 
wheel by means of the jackscrew is not included in the claim, or re- 
ferred to therein. 

The question arises, what is the peculiarity of construction which 
is intended to be pointed out by the amendment? What is meant 
by the terms "independent vertically movable bearings?" A meaning 
which might be suggested is that the bearings move vertically, the 
one independently of the other. But that such is not the meaning 
of the patentée is obvious ùpon the most casual observation of the 
patent. It is clearly seen that the levers which support the stems 
npon which the bearings are mounted are pivoted together, and that 
a common weight opérâtes upon both, and that one of the bearings 
cannot be raised or lowered without a corresponding and simultaneous 
movement of the other. The appellee, in his spécifications, pointed out 
this fact: 

"It is obvious that any vibration of the lever, K, will cause a vibration of 
the levers H and I, and consequently a simultaneous adjustment of the two 
■bearing blocks of the upper band-wheel shaft in a vertical direction." 

Neither in the claim as amended nor in the spécifications is the 
te-nn "independent," as it is there used, deflned. The appellee, in 
his déposition, which was taken in rebuttal, eajs, in explanation of 
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it, that the expression "independent vertically movable bearings" 
means that the "bearing boxes alone are vertically movable, and 
that they are detached and independent of the arms, brackets, yokes, 
or flxed supports of which they hitherto formed a part, and that 
to said bearings by themselves alone are applied the automatie ad- 
justing mechanism substantially as specified. And, moreover, that 
the mechanical éléments found in claim 1 are independent of ail 
other portions of the movable upper portion of the band-saw mill 
patented to him and in suit, except as they are supplemental and 
are combined therewith." Conceding that this is the tnie meaning 
of claim 1, and that there should be read into the claim, in explana- 
tion thereof, that the bearing boxes alone are vertically movable, 
and that they are detached and independent from the yokes or 
flxed supports vphich in other band-saw mills sustain the bearings, 
it becomes necessary to inquire how the claim is affected by the con- 
dition of the prior art. But first it is to be noted that the language 
so quoted from the appellee's déposition manifestly does not pre- 
cisely describe the relation of the movable bearings to the supports 
on which they rest. It is not literally true that the bearing boxes 
alone -are vertically movable, or that they are detached from the 
arms which support them. The movable bearings are intégral with 
rods which support them, and the rods rest upon levers which are 
pinned together, and are operated by a weight which secures the 
automatie adjustment. Stripped of the hollow sleeves whereby the 
rods which support the bearings are held in alignment, and in 
which they vertically move, the appellee's device is identical with 
that of B. D. Whitney, patented July 13, 1875 (No. 165,463). But 
among the numerous band-saw mills which preceded the appellee's 
invention are at least two in which are found ail the éléments of the 
appellee's first claim after reading into it his own explanation of 
the terms "independent vertically movable bearings." On August 
14, 1877, letters patent No. 194,225 were issued to William H. Doane 
and George W. Bugbee for an improvement in band-saw mills in 
which the axle of the upper wheel is supported upon bearings upon 
either side thereof, and in which the bearings are independently 
vertically movable. Upon the one side the bearing is attached to 
a stem, which vertically moves in a sleeve, and rests upon a spring 
at the base, The other bearing is connected with a stem which is 
guided by a sleeve, and rests upon a lever. By means of the lever 
and the spring automatie adjustment is secured. The Gennan 
patent No. 28,833, granted to Krumrein and Katz, of date March 8, 
1884, exhibits independent vertically movable bearings upon either 
side of the upper wheel automatically adjusted by means of rods 
which rest upon a doubled forked weight lever. It meets ail of the 
requirements of the appellee's claim as the claim reads and as it is 
interpreted by the appellee. There is a différence, however, in the 
fact that in the German patent the points of support of the movable 
bearings are not in vertical lines passing through the same, but are 
removed to one side thereof, — a différence which vrill be alluded 
to hereafter. Belonging to the prior art are found also numerous 
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devices for automatically adjusting belt puUeys which operate in 
thfe same manner and are used for the same purpose as the devices 
for automatically adjusting the upper band-saw wheel, which is, 
in a sensé, a belt puUey, the band saw being the belt. Such a de- 
vice for tightening a belt pulley was patented to J. J. Squire on 
May 4, 1875 (letters patent No." 162,867). Eis belt-pulley shaft is 
mounted upon bearings at either end. The bearings are placed upon 
stems which move vertically in fixed sleeves which support them 
and rest upon levers which are operated by a weight whereby the 
shaft is moved equally at ail parts of its length to force the wheel 
flrmly against the belt, and hold it tant. It is said that the Krum- 
rein and Katz invention does not anticipate the device which is 
covered by the appellee's claim for the reason that the pressure 
upon the lever which carries the weight is not in the vertical line 
of the axes of the shaft wheel, but at one side thereof. In order to 
maintain a distinction based upon this différence, it is argued that 
the appellee's claim must be construed in the light of the device 
which was described in the drawings and spécifications, and that 
by virtue of the concluding sentence of the claim, "substantially 
as and for the purposes specifled," there is imported into the claim 
as one of its éléments that the point of support of each bearing shall 
be in a vertical line passing therethrough, since such is the form so 
described and exhibited. It may be said in answer to this that there 
is nothing in the drawings or spécifications to indicate that the in- 
ventor considered one of the éléments of bis claim to be the location 
of the points of support of the movable bearings in a vertical line 
beneath the same, and no intimation of such meaning is therein 
given to the public. On the contrary, it clearly appears that it was 
not his intention so to limit his claim. He believed himself to be 
the inventor of the combination which he specifically described in 
his claim. He said : 

"I do not wish to be understood as limiting my Invention to the précise de- 
vices which are herein shown and described. The upper band-wheel shaft 
may be made automatically adjustable by other devices, and, as this is the 
main characterlstle of my invention, I claim it broadly." 

There can be no doubt that an automatic adjustment such as that 
described in the German patent of Krumrein and Katz and that de- 
scribed in the Bugbee and Doane patent, if made subséquent to the 
appellee's invention, instead of prior thereto, would hâve been in- 
fringements of the latter, for they contain ail the éléments of the ap- 
pellee's claim as the same is written. One who might bave used 
the German device under those circumstances would not bave been 
permitted to défend against infringement upon the ground that he 
had placed the point of support of the movable bearings at one side 
of, instead of in a vertical line beneath, the same. The object of the 
claim in a patent is to publish to the world the précise nature of the 
invention which the patentée seeks to protect. He cannot demand 
that there shall be imported into it an élément which is not there 
distinctly stated or necessarily implied. What was there in the ap- 
pellee's patent to apprise Wilkin, who invented the mill which was 
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used by the appellant, that one of tlie éléments of the appellee's claim 
was the location of the point of support in a vertical line beneath 
the movable bearings? Upon what theory is the appellee to be per- 
mitted to sélect one from the varions features of his deviee as the 
same is presented in the drawings and spécifications, and to say 
that that, and not some other, is an élément of his combination? 
Either the claim is to be construed in accordance with the language 
in which it is expressed,. nnaided by the drawings and spécifications, 
or it is to be circumscribed by the drawinga and spécifications. If 
the latter, then it is to be narrowed to the construction which is so 
set forth, and not to any one specifled portion thereof. We are not 
at liberty to say that the location of the point of support of the mov- 
able bearings is a portion of the claim, and that the f orm of the levers 
and the construction of the flxed supports and their relation to one 
another are not. By examining the prior art, Wilkin could see what 
Krumrein and Katz had invented, and what the Bugbee and Doane 
deviee was. He was authorized to assume that, in view of the prior 
art, the appellee, if his deviee was indeed sufficiently novel to admit 
of protection as an invention, must be limited to the précise form in 
which his drawings and spécifications exhibited it. We think that 
this is the most that can be claimed for the appellee's patent. It may 
be that the location of the points of support in a line vertically passing 
through the center of the bearings is an important feature in both 
the Prescott and the Wilkin patents, and that it materially con- 
tributes to the sensitivenèss of the automatic adjustment of both. 
But, if it be true, there is nothing in the appellee's patent to show 
that the appellee was aware of that fact, or that he deemed it an 
élément of his combination, Concerning the sources of the sensitive- 
nèss of his invention, the only information afforded us is that it re- 
sults from the séparation of the independent movable bearings from 
the flxed sleeves which support the same, and the conséquent réduc- 
tion of the weight of the parts which are austained by the weighted 
lever. No suggestion of any other explanation or contributing cause 
is found in the évidence of the appellee or in that of his experts. As 
it was said in Fastener Co. v. Kraetzer, 150 U. S. 116, 14 Sup. Ct. 49, 
37 L. Ed. 1021: 

"If this feature be an advantage, as now Claimed, it is strange that no allu- 
sion la made to it in the spécifications." 

In Eailroad Oo. v. Mellon, 104 TJ. S. 112, 118, 26 L. Ed. 642, the 
court said: 

"In \'iew, therefore, of the statute, the practiee of the patent office, and the 
décisions of this court, we thinlc that the scope of letters patent should be 
limited to the invention covered by the claim, and that, though the claim may 
be illustrated, it cannot be enlarged, by the language used in other parts of 
the spécification." 

In White v. Dunbar, 119 U. S. 47, 52, 7 Sup. Ct. 74, 30 L. Ed. 305, 
Mr. Justice Bradley said: 

"The claim is a statutory requirement, prescribed for the very purpose et 
making the patentée deflne precisely what his invention is; and it is unjust 
to the public, as well as ah évasion of the law, to construe it In a manner 
diiïerent from the plain import of its terms." 
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In Manufacturing Co. v. Greenleaf, 117 U. S. 554, 558, 6 Sup. Ct. 
848, 29 L. Ed. 953, the court said: 

"We think this différence between the two locks does not give validlty to 
the Rosner patent, for two reasons: First, because the shape and size of the 
keyhole is not mentioned in the claim of the Rosner patent as one of the élé- 
ments of the combination. The scope of letters patent must be limited to the 
invention covered by the claim, and, while the claim may be illustrated, !t can- 
not be enlarged, by language used in other parts of the spécification." 

But we think that, in any view of the language of the claim, the 
prior art was such as neoessarily to limit the appellee to the specified 
form shown in his drawings and spécifications. In the Doane and 
Bugbee patent the point of support of the movable bearings is in a 
line passing vertically therethrough, and the force of this fact is not 
affected by the anequal distribution of the strain upon the two ends 
of the band-wheel shaft. The fact that the device is so constructed 
that the greater portion of the weight is sustained uj)on one of the 
bearings, instead of being placed equally upon both, is unimportant. 
If it be admitted.that the appellee's invention is to be protected in 
the précise form which is shown by his drawings and spécifications, 
we think that the Wilkin mill, which was used by the appellant, suffl- 
ciently diverges therefrom to avoid infringement. The Wilkin mill, 
instead of being constructed with a single column in which the weight 
and the lever System are contained, has two distinct columns, widely 
separated, and carries the lever system and the weight below the 
coîumns. There are différences in the order and adjustment of the 
levers which are unimportant to be considered. Taking it altogether, 
we think it differs from the appellee's mill more than the latter dif- 
fers from the devices of Doane and Bugbee and of Krumrein and 
Katz. The circuit court expressed doubt whether, in view of the prior 
art, the appellee's patent involved invention, but sustained the patent 
upon considérations suggested by the décision of the suprême court 
in the Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450, 36 
L. Ed. 154, 161, where it was said that the courts incline to sustain 
a patent to the man who takes the final step in the invention, which 
turns failure into success. We think, however, that the rule of that 
décision should be applied in this case to the spécifie form which the 
appellee devised. The fleld of his invention was necessarily limited 
thereto by what had preceded him. The decree of the circuit court 
is reversed, and the cause remanded, with instructions to dismiss the 
bill. 
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PARIES MFG. CO. V. BROWN et al. 

(Circuit Court of Appeals, Seventh Circuit June 6, 1900.) 

No. 676. 

Patents — Invention — Wirb for Chbck-Row Corn Pi-antees. 

The Barlow patent, No. 328,452, for improvements in wlre for check- 
row corn plantera, Is not so clearly void on its face for lack of invention 
as to justify Its being so adjudged on demurrer to a bill for Infrlngement. 

Appeal from the Circuit Court of th.e United States for the Southern 
Division of tlie Northern District of Illinois. 

C. E. Pickard and L. L. Bond, for appellant. 
Ephriam Banning, for appellees. 

Before WOODS and GEOSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

PER OURIAM, This suit was brought to recover damages for 
alleged infringement of letters patent No. 328,452, issued on October 
20, 1885, for "improvements in wire for check-row corn planters." 
The claims read as follows: 

(1) An Improved knot for check-row wlres, formed by coiling the wlre 
composing the knot back upon Itself, substantially as described. 

(2) The improved knot for clieck-row wires, composed of a primary coil and 
a reversely wound external coU, substantially as described. 

(3) The herein-described Improved knot and coupHng for check-row wlres, 
composed of the eye or loop, and the primary and reversed eoUs, the latter 
being formed by iirst wrapping thé end of the wlre around the body, and 
then back upon the coll so formed, substantially as described. 

The circuit court sustained a demurrer to the bill, and dismissed 
the suit. This court is of opinion that the patent is not so clearly 
and indubitably void of invention as to justify a ruling to that effect 
upon demurrer. The decree is therefore reversed, with direction to 
overrule the demurrer. 



RICHARDS V. MIOHIGAN CENT. R. CO. 

(Circuit Court of Appeals, Seventh Circuit. June 7, 1900.) 

No. 666. 

Patents— VALrDiTT— Grain Transfehring Apparatus. 

The Richards patent, No. 308,095, for a grain-transferring apparatus, Is 
void on Its face. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Edgar Madden, for plaintiff in error. 
George S. Payson, for défendant in error. 

Before WOODS and GEOSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 
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PER CUEIAM. This action was brought at law to recover damages 
for infringement of letters patent No. 308,095, issued on November 
18, 1884, to Edward S. Kichards. The circuit court, following the 
ruling of the suprême court in Richards v. Elevator Ce, 158 U. S. 299, 
15 Sup. et. 831, 39 L. Ed. 991, sustained a demurrer to the déclaration 
on the ground that the patent is manifestly invalid upon its face, 
because "the combination is a pure aggregation." That view was 
reasserted in response to a pétition for a rehearing. 159 U. S. 477, 16 
Sup. et. 53, 40 L. Ed. 225. It is urged that the présent déclaration 
contains additional averments, but they do not, and, in the nature of 
things, could not, affect the proposition that the claims of the patent 
are for aggregations. The judgment below is aifirmed. 



HANIFEN V. PEICE et al. 

(Circuit Court of Appeals, Second Circuit. May 19, 1900.) 

No. 126. 

Patents— Invention— Knitted Fabrtc. 

The Bywater patent, No. 374,888, for an improved knitted fabrie, having 
a smooth bacli, and a face made of moliair, woisted, or otlier yarn, looped, 
and being matted and curly, so as to give it the appearance of looped or 
Astralîhan cloth, Is void for laeli o£ patentable invention, In view of the 
prior art. 

Appeal from the Circuit Court of the United States for the Southern 
District of ISÎew York. 

The bill in equity in thls case was brought In the circuit court for the 
Southern district of New York to restrain the alleged infringement of the sec- 
ond claim of letters patent No. 374,888, applied for December 22, 1883, and 
dated December 13, 1887, to Levi Bywater, for an Improved knitted fabrie. 
Upon final hearing, no question exlsting in regard to infringement, the patenta- 
bility of the improvement was sustained ([0. C] 9(5 Fed. 435); the court, regard- 
ing the décision in Hanifen v. Godshalk Co., in the Third circuit, which sus- 
tained the validity of the patent, as controlling ([C. C] 78 Fed. 811, 28 C. 0. A. 
507, 84 Fed. 649, 55 U. S. App. 464). This appeal is from the interlocutory 
decree of the circuit court. 

Edmund Wetmore, for appellants. 
W. P. Preble, Jr., for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts as above). Be- 
fore the date of any of the knitted fabries which are described in the 
record, there was a woven fabrie used in the manufacture of ladies' 
wearing apparel, which was made to imitate the curled wool of the 
Astrakhan skin. Thie woven fabrie had a front and back face com- 
posed of différent or the same materials, the yarn of the surface 
being looped upon the back in the loom. Wiry, curly yarn was used 
for the surface. There were also knitted fabries, made upon a stock- 
inet machine, composed of face and back yams of différent or like 
materials, "in which the face yarn was looped at regular intervale, 



510 102 FEDERAL REPORTER. 

îind on alternate atitches of adjacent rows of tlie back yarn." The 
Kent & Leeson patent, dated March 9, 1875^ describes such a fabric, 
having a clean knitted face on one side, and a plush face on the other. 
The British patent to Bail & Wilkins, sealed April 3, 1857, describes 
another double knitted fabric for fleece-lined gloves. The invention 
of the Bywater patent in suit was said in the spécification to consist 
of a "textile fabric having the face yarn thereof looped on the stitches 
of the back yarn, as hereinafter set forth; the said face, which is 
formed of mohair, worsted, or other yarn, being beat up so as to 
présent a wavy or curly surface, and the back, which is formed of 
woolen or other yarn,. brushed so as to présent a smooth surface; 
the fabric having the appearance of looped or Astrakhan cloth.". The 
machine upon which the fabric is knitted is a well-known circular 
knitting machine, and there is nothing new in any part of the mode 
or process of manufacture, or in the method of the mechanical adjust- 
ment, or in the material (that is to say, yarn) of which the fabric is 
composed. Nothing of this sort is claimed, but it is said that the 
novelty of the fabric consdsted in the fact that, after being flnished and 
"beaten up" (which means whipped with a cane), it is matted and 
curly, and that this resuit was due to the new use of a coarse wiry or 
curly yarn, like mohair or worsted, for the face of the product ; or, as 
the complainant's counsèl described the invention, "He [Bywater] 
used â new thread for the face, and put it under new conditions, so 
that it became matted and curly"; or, to use again the language of 
complainant's counsel, "Bywater does not claim any novel mechanism 
or any novel process, but does claim to be the first to make a new and 
improved textile fabric by such a wise choice of parts and yarns as to 
produce a knitted fabric which bas the appearance of looped or 
Astrakhan cloth." 
Qaim 2 is as follows: 

"A knitted fabric composed of face and back yarns of différent materials; 
the face yarn beiniar looped at regular Intervais and on alternate stitches of 
adjacent rows of the back yarn, and helng matted and curly, and having a 
smooth back, whereby the said fabric has the appearance of looped or Astra- 
khan cloth, as described." 

The sole novelty in this invention, as thus described, is that the 
fabric is "matted and curly"; and, if the second claim had left out 
those words and the word "Astrakhan," "the claim would bave set 
forth nothing except what was common in large varieties of knitted 
fabrics which had been made on circular knitting machines for a great 
many years." 

At the outaet of the case, from the description of the invention, 
either in the language of the patentée or of the complainant, by his 
counsel, the question of the patentability of the alleged invention be- 
comes prominent; and attention is therefore turned to the spécifica- 
tion, to asoertain how the cause of the new resuit was described, and 
particularly if the novelty was attributed to a theretofore not used 
kind of yarn, or to an unknown method of its manipulation in the 
machine. Ail that is said about the thread of which the face is to be 
formed is that it consista of mohair, worsted, or other yarn, and that 
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the back is a woolen back, and after the knitted fabric bas been com- 
pleted the face is beat up in the ordinary manner, "whereby the loop* 
are matted or curled, so that the fabric has a rough, curly, or wavy 
surface." Nothing is said about a new mode of adjustment of the 
machine. It is insisted, however, that the knitter would know, as a 
matter of course, if the resuit was to be Astrakhan, that a curly yarn 
and long loops were to be used. This is undoubtedly true, and, being 
true, it suggests an invention of simple character. 

Bywater was an English knitter, an employé of Hargreave & ISTus- 
sey, of Leeds, England, stockinet manufacturera, and perfected his 
improvement in their factory on December 20, 1881, which was the 
date of the invention, although he had previously made advances to- 
wards it, which, it is conceded, had not reached knitted Astrakhan. 
No English patent was taken out, and in May, 1883, Bywater came to 
this country, entered into the employment of the complainant, and 
applied for a patent in December of that year. James Booth, of Hali- 
fax, England, is a partner in the flrm of James Booth, who are manu- 
facturers of knitted fabrics. He made an improvement in this class 
of goods in the early part of 1881, filed on February 22d of that year 
an English provisional spécification for a patent thereon, and the pat- 
ent was sealed in August, 1881. He placed his goods upon the 
English market early in 1881 under the name of "kyrie," sold six 
pièces to Luke Gledhill & Co., who shipped them to Herman Steinbach 
& Ce, of New York, on May 12, 1881, by whom flve pièces were sold 
to various dealers in this country. Samples of thèse Gledhill goods 
were preserved, and are an exhibit in this case. Booth's patent was 
in part for a wheel which was claimed to be new. 'Suit was brought 
upon it against an infringer. Hargreave & Nussey joined in the dé- 
fense. The wheel was found to be old, the suit was abandoned, and 
thereafter the fabric was made by rival manufacturers. James Booth 
and Hargreave & Nussey hâve each continued to make this class of 
goods to the présent time, which are called in England "curl" or 
"kyrie," or Astrakhan. The fabric of the Booth patent was formed 
upon a eircular knitting machine, and is described in the spécification 
as follows: 

"I form the back and body of the fabric of the ordinary looping threads, 
using for such purpose ordinary wool yarn, capable of being afterwards felted 
together; and I form the face of the fabric on that part which has usually 
been considered the back. For the face of the fabric I employ worsted or 
long-flbered yarn, which wlU not felt with the back or body, and which is laid 
in between the needles in any desired order; such face yarn being tied to the 
looping thread by the tie thread usually employed in the manufacture of fieecy- 
backed hosiery. The means I employ for laying the face yarn in between the 
needles are those ordinarily employed for laying in stralght threads. The 
fabric, after removal from the machine, Is subjeeted to the process known as 
'fulling' or 'felting,' whereby the back, ground, or knitted portion of the fabric 
becomes considerably shrunk, and the flbers thereof felted together, whilst the 
face yarn, being laid in straight, and tied to the body or back at longer or 
shorter intervais, is caused to project from the back or body of the fabric in 
the form of loops, thereby producing a very ornamental appearance." 

The fabric which is shown in the Gledhill samples has a smooth 
back, and a looped or somewhat curly face. The face yarn does not 
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felt, and therefore projects from the back in the fonn of loops, which 
are curled, but do not hâve the matted appearance of the modem 
Bywater loops. As the Booth loops are made of long-flbered worsted, 
they will necessarily twist and curl. There is no substantial différence 
in the material of the two fabrics, as described in the spécifications 
of the two patents. The Bywater looped face is made of "mohair, 
worsted, or other yarn, and the back is woolen." The Booth back is 
made of "ordinary wool yarn," and the face is formed of "worsted or 
long-flbered yarn which will not felt with the back." That ordinary 
woolen yarn and worsted yarn, which is a yarn of long staple and 
combed, are, as articles of trade and manufacture, différent articles, is 
well known. The alleged point of différence in the two patents and in 
the article from which the fabric is made is that knitted Astrakhan 
must be made of curly, crinkly yarn, and that Booth simply tells the 
public to take a long-flbered yarn. It is true that the fabric should be 
made of curly yarn, and it is also true that the Bywater patent does 
not say so, but leaves the sélection of the materials to the acquired 
knowledge of the workman. It is true that ail long-flbered wool does 
not hâve an inhérent tendency to curl, and that the spinning and comb- 
ing of the wool are varied to give it that tendency; but it is also true 
that a large part of long-flbered wool dœs curl, and, if the spinner 
seeks yarn of long fiber, he will probably flnd that his yarn is curly. 
The knitter, with either the Booth or the Bywater patent before 
him, ha» the knowledge of the craf t as to the character of the worsted 
which must be used to produce the effect which the public or which 
existing fashion prefers, and makes his sélection accordingly. The 
Bywater patent told the manufacturer, in express terms, nothing 
which the Booth patent had not told him previously, because àe had 
been told that a knitted fabric with a looped surface is made by using 
unfeltable worsted, and Bywater told him, in order to make a fabric 
having the appearance of looped or Astrakhan cloth, to use mohair, 
worsted, or other yarn. That the face yarn must not felt with the 
back was then obvions, and neither patent spoke of the necessity of 
changing the adjustment of the machine in order to produce longer or 
shorter loops, because such information was needlesa. It is doubtless 
true that a distinction can be traced in the two patents as to the 
purpose which was in the mind of each patentée; the earlier patentée 
having in mind to make a knitted fabric which resembled woven 
Astrakhan, in having a looped face varied according to the fancy 
of the knitter, and the later patentée having in mind to closely imi- 
tate woven Astrakhan. But, in our opinion, that fact gives to the 
Bywater improvement nothing of a patentable character. It consisted 
simply in the sélection of yarne to prod.uce a particular effect or par- 
ticular style of goods, and, after Booth had told the jjublic (if, indeed, 
he told them anything of novelty) how to produce a knitted loop fabric, 
there was nothing of an inventive character in the sélection of yams 
to make a looped curly fabric more curly and matted. The validity of 
the Bywater patent should not rest upon the fact that the Booth pat- 
ent said nothing about curly wool, but its validity dépends upon the 
question whether, after the Booth improvement had been described. 



HAKIFEN V. PEICE. 613 

tliere was anj^thing of an inveutive ciaracter left. Bywater, by a 
wise choice of yarns and continued mechanical improvement, succeed- 
ed in presenting to the public an attractive fabric, and liad the great 
merit of being patient in the work of mechanical development, but 
the inventive idea was absent. 

In the case of Hanifen v. Grodshalk Co., in the Third circuit, the 
décision turned, in the circuit court (78 Fed. 811), upon the question 
whether the Booth patent v?as an anticipation of the Bywater patent. 
Upon rehearing, Judge Dallas was led to change his opinion, and, 
upon the testimony of experts, held that the Bywater patent was an- 
ticipated. Upon appeal (28 C. 0. A. 507, 84 Fed. 649), a majority of 
the circuit court of appeals were of opinion that the testimony of the 
experts was not satisfactory, and that the Booth patent was not an 
anticipation. Judge Butler dissented, and concluded his dissent by 
saying, "Granting, however, that there is some différence in the 
two methods, it is not such, in my judgment, as involves the exercise 
of invention." In the record before this court, testimony not in the 
Godshalk Case had been introduced, — whether of vital importance or 
not, we hâve not considered, although it undoubtedly presented the 
défendants' view of the case more positively; but we do not regard 
the question of the Booth anticipation as the controlling one in the 
case. Indeed, the importance of the Booth patent consiste in its 
bearing upon the question of patentable invention, and we coïncide 
in the yiew of Judge Butler that, upon the admitted facts in the case, 
the work of Bywater was the mechanical work of an intelligent 
spinner, and was destitute of the élément of invention. That great 
déférence should be paid to the opinion of the circuit court of appeals 
of the Third circuit is true, and we hâve conformed to that duty, but 
bave not been able to accord with the resuit which that court reached. 
The decree of the circuit court is reversed, with costs of this court, and 
the case is remanded to that court, with instructions to dismiss the 
bill, with costs. 
102 F.— 33 
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PAERBLL V. CONTINENTAL IRON WORKS. 

(District Court, E. D. New York. June 2, 1900.) 

Négligence— Action fok Personal Injurt— Sdfficiency dp Evidence. 

Jiibelant contraoted to carry a cargo of coal on hls canal boat, and de- 
livèr the same to respondent, as consignée, and to tend the guy wliile 
the cargo was being discliarged by respondent. While holding the guy 
rope in the performance of such duty, it came untied from the chain to 
whlch it was fastened, and in conséquence libelant fell and was injured. 
The rope had been tied in the morning by an employé of respondent, but 
the knot was examined by libelant, who was compétent to judge of Its 
sufflciency, and he testified that It was suflicient and could not hâve come 
untied. Helê, that he assumed the risk of its sufflciency, and could not 
recover on the ground of the négligence of respondent' s servants; the 
prépondérance of évidence showing that none of such servants had dis- 
turbed the knot slnce it was flrst tied. 

In Admiralty. Suit to recover for personal injury on the ground 
of négligence. 

Martin A. Ryan, for libelant. 
Lamb & Johnson, for respondent. 

THOMAS, District Judge. The libelant, who waa the owner and 
captaiu of the canal boat Lizzie Farrell, entered into a contract with 
Coxe Bros. & Co., whereby the libelant agreed to carry on his boat 
certain coal from Perth Amboy, N. J., and deliver the same to the 
Continental Iron Works, the respondent, and receive therefor the 
sum pt 20 cents per ton alongside; and the libelant also agreed to 
tend the guy during the discharge of the boat. For the purpose of 
tending the guy, the libelant stood on one side of his vessel and held 
a ropç, which from his hands ran to and fastened to the chain Con- 
necting the bucket with the fall. • Some person, who seems to hâve 
been connected with the drawing away of the coal, tied the guy rope 
to the ring in the chain, in the présence of the libelant, and the latter 
tended the guy rope thus fastened from about 7 in the morning until 
12 noon. After an interval of an hour he resumed his work, and 
continued until about half past 3 o'clock, at which time the end of 
the rope fastened through the ring became untied, causing the libelant 
to lose his balance and fall back upon a load of coal in a canal boat 
behind him, and receive the injuries which are the subject of the 
présent action. 

In whatever légal relation the libelant stood to the respondent, the 
same degree of care was required of the latter, and the question is 
whether such care was exercised. The libelant testifies that before 
starting work in the morning he noticed how the guy rope was fas- 
tened ; that there were 12 or 14 inches hanging over on the short end, 
and that, as long as it was fastened as he found it in the morning, 
it was impossible for it to become untied ; that the reason he did not 
notice it in the afternoon was because he thought it was the same 
fastening as in the morning. The évidence of the libelant is explicit 
that he knew what the tie was in the morning, and that it was suffl- 
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cient. Therefore, by whosesoever hand it was made, it must be con- 
cluded that the respondent, or somebody acting in its behalf, had ex- 
ercised the reasonable care required to secure the safety of the libel- 
ant, so far as the manner of fastening the guy rope was concerned. 
The resuit shows that the tie was not secure, but the libelant had 
opportunity to see, and did see. He had the knowledge of an expert, 
which capaeitated him to pass upon the sufficiency of the knot, and 
he did pass judgment upon it. The respondent was not an insurer, 
nor bound to the highest care in adjusting the knot, and the judgment 
of the libelant is conclusive évidence that the respondent used the 
care imposed upon it. If there was risk, the libelant had an opportu- 
nity to know what it was, and, whatever it was, he assumed it. But 
the libelant urges that the fastening of the morning was not the 
fastening of the afternoon. He states that he thought it was the 
same. Therefore to his eye there had been no change. It appears 
that at the noon hour the fall was changed, by the rope of which it 
consisted being renewed in whole or in part. But, whatever was 
done, it was not necessary to untie the guy rope. Nor is it apparent 
what useful purpose would hâve been effected by untying it. But 
the several persons connected with the replacing or repairing of the 
fall stated that the guy roi)e was not interfered with, so far as they 
severally knew. But a witness produced by the libelant states that 
he saw a certain servant of the respondent tie the guy rope on before 
the beginning of the work in the afternoon after the replacing of the 
fall, and that two other persons named were then présent. That serv- 
ant and such person, being produced, said that the servant did not tie 
the guy at such time, but that he did tie it after it gave way in the 
afternoon, and after the libelant was hurt. The force of the évidence 
against the libelant is at least aa strong, and, it is thought, stronger 
than that in his favor, in this regard; and the conclusion must be 
reached that the guy rope was tied only in the morning, and that such 
tie was satisfactory to the libelant, who is himself expert in such mat- 
ters. The burden of proof is upon the libelant, inasmuch as the mère 
untying of the rope after several hours of use would not of itself 
raise a presumption of négligence. It is true that the libelant states 
that the tie in the morning could not become loosed, and that there- 
fore the guy rope must hâve been taken off at the noon hour. That 
is the libelant's opinion, and should be held of considérable value, 
but it cannot outweigh the fact which the prépondérance of évidence 
establishes. The libel should be dismissed, with costs. 
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tpB PEOTBCTION. 

(Circuit Court of Appeals, Ninth Circuit. May 7, 1900.) 

No. 561. 

1. Oabribrs— iBbœach of Contract to Carkt QooDg— Dépenses. 

Kepresentatlons made by a shlpper as to the size and weight of a 
machine to be transported, although not correct, are no défense to a suit 
against the carrier for its fallure to carry such machine on a particular 
ressel, in accordance with the terms of a bill of ladlng which was issued 
afterwards, and after the carrler's agents had seen the machine, and liad 
opportunity to obtain full information as to its dimensions and weight. 

a. Sàmui— Rbsoission of Contract or Caeria'gb— Tbansfer of Bill of Lad- 

ING. . 

After a blU of lading made negotiable by statute has been assigned by 
the shipper for value to another, the contract thereby made cannot be 
resclnded without the consent of the assignée, and the issuance of a second 
bill of lading to the shipper, without the surrender of the flrst or the 
consent of the assignée, cannot afCect his rights under the flrst contract. 

8. Same— Brbach of Contract. 

It is no défense to a suit for damages for the breach of a contract made 
by a bill of lading to transport goods by a particular vessel that the car- 
rier afterwards forwarded the goods by another vessel without additional 
cost or risk to the shipper. 

4 Shipping — Measubb of Damages for Loss of Cargo. 

A steamship company Issued a bill of lading by which it contracted to 
transport a machine by a particular vessel from Seattle to Sktigway, 
Alaska, which bill was indorsed to libelant, who proceeded to Skagway to 
reeeive the machine on arrivai. The vessel, however, did not bring It, 
, but it was forwarded by the company by another vessel, a month or so 
later, at which time libelant was not there to reeeive It, and it was 
entirely lost to him. Beld, that as the usual rule that the measure of 
damages for loss of goods is their market value at the port of destination 
eould not be applied, bécause of the impossibility of showlng the value 
of the machine at Skagway, libelant was properly allowed as damages its 
cost at Seattle, together with his expenses in going to reeeive it and the 
freight paid. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

Gorham & Gorham, for appellants. 
Richard A. Ballinger, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. It appears from the testimony that on 
the 21st day of January, 1898, one R. H. Ballinger, who was the owner 
of a steam sied sawing machine and four sied runners at Seattle, 
Wash., entered into an agreement with W. H. Lord (libelant herein) 
by the terms of which he sold to Lord a one-half interest in the ma- 
chine, and agreed to transport the same from Seattle to Skagway, 
Alaska, "as early as the same may be conveniently done," at his own 
expense. Authority was also given Lord to sell the one-half Interest 
of Ballinger in said machine upon its arrivai at Skagway, in accord- 
ance with the terms and conditions in said agreement specifled. After 
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the exécution of this agreement, to wit, on the 25ih day of January, 
1898, Ballinger received from the Columbia Navigation Company an 
ordinary receipt for |62.50 for freight and wharfage on said machine, 
to be forwarded on the steamship Protection. Lord visited the ofQce 
of the Company, and notiâed it that he was interested in the machine, 
and that it was important that it should be forwarded at an early day; 
that he was going to Skagway, and would be there to receive it. He 
was assured that it would be shipped on board the Protection; "that 
as soon as the Protection came in it would certainly go." Lord left 
Seattle on January 27th, and arrived at Skagway, February 7th. It 
further appears that, pursuant to the previous agreement between the 
parties, the machine and sied runners were delivered at the ship's 
tackle on the dock at Seattle, freight and wharfage thereon amounting 
to 162.50 having been previously i)aid ; that a bill of lading was issued 
January 29th to Ballinger, by a duly-authorized agent of said Com- 
pany, reciting that the machine and sied runners had been shipped in 
apparent good order and condition by R. H. Ballinger on board of the 
steamer Protection; that it contained an agreement on the part of said 
Company to carry said property on the said vessel to Skagway, and 
there deliver the same in like good order and condition at the vessel's 
tackle unto R. H. Ballinger or his assignée; this bill of lading was 
afterwards duly indorsed by Ballinger, and transmitted by mail to 
libelant. Lord, who had previously gone to Skagway to receive said 
property, there expecting to operate the same as a movable sawing 
machine; that the sawing machine, pursuant to the shipping receipt 
issued by said company, was by Ballinger delivered to said company 
at the Centennial Wharf before the arrivai of the steamer Protection, 
and prior to the issuance of said bill of lading, and thereafter, for the 
ccnvenience of said company, and at the joint expense of it and said 
Ballinger, it waa transferred from the 'Centennial Wharf to the Yesler 
Dock, and there delivered alongside the Protection and of the ship's 
tackle, in the présence of the ship's offlcers and Richard Chilcoot, the 
duly-authorized agent of said company; that the steamer Protection 
made the run from Seattle to Skagway according to expectations, but 
did not take the machine nor the sied runners, and the only excuse 
offered for the failure to fulflll the contract is that the machine was 
too large and heavy to be carried on said vessel; that the company 
afterwards sent the property to Skagway on a scow, which was towed 
up with the ship Prussia, which arrived there more than a month later 
than the date on which the Protection arrived; that in conséquence of 
the delay there was no one on hand at Skagway to receive the prop- 
erty, and it has been wholly lost to the libelant. A second bill of lad- 
ing for the Prussia was thereafter issued by the company, February 21, 
1898, after its failure to send the machine up by the Protection, 
and this bill of lading was put into the hands of said Ballinger, after 
the flrst bill of lading had been indorsed by him and mailed to the 
libelant at Skagway, without having received the surrender of the flrst 
bill of lading. Upon thèse facts the district court entered a decree in 
favor of libelant against the steamer Protection for failure to deliver 
said property according to the terms of said contract of aflreightment, 
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and awarded damages in the sum of $1,787.50, from whîch this appeal 
is taken. 

It is claimed by appellants that the steamship company was misled 
by the shipper conceming the size and dimensions of the sawing ma- 
chine, and that the misrepresentations in regard thereto, though unin- 
tentional, render the contiact voidabie, at the option of the carrier; 
and that the carrier having rescinded the original contract, and en- 
tered into a new agreement for transporting the machine by the Prus- 
sia, the libelant cannot recover npon tlie ârst bill of ladïng for the 
shipping pf the machine on the Protection. 

In relation to the alleged misrepresentations there is some conilict 
in the évidence. There is no pretense that Ballinger intentionally 
misrepresented the size of the machine; The inquiries made by the 
company and answers given by Ballinger upon this point were prior 
in time to the issuance by the company of the bill of lading. Before 
this contract was entered into the offlcers and agents of the steamship 
company had seen the machine, and had the opportunity to obtain the 
necessary information as to its dimensions, size, and weight. Under 
thèse circnmstances, the prior conversations and alleged misrepresen- 
tations as to the size of the machine become wholly immaterial, and 
it is unnecessary to examine the évidence, and détermine whether or 
not any mistake or misrepresentation was made by the shipper. The 
company made no objection upon this ground, but signed the bill of 
lading with the full knowledge of the character of the machine. In 
fact, no sueh objection was made by the company either before or 
after the Protection sailed. It cannot, therefore, urge this point as 
a légal défense to the libel brought to recover damages for a breach 
of the contract. 

The law is well settled that a party cannot avoid a contract on the 
ground of misrepresentation if he has personal knowledge of the facts, 
and acts upon his own infonnation and observation. Slaughter's 
Adm'r v. Gerson, 13 Wall. 379, 383, 20 L. Ed. 627; Farnsworth v. 
Duffner, 142 U. S. 43, 47, 12 Sup. Ct. 164, 35 L. Ed. 931; E. Bement 
& Sons V. La Dow (C. C.) 66 Ped. 185, 188. The authorities upon this 
point are too numerous to require further citation. 

In relation to the alleged second bill of lading on the Prussia, given 
by the company to Ballinger, there is a mass of évidence, more or less 
conflicting in its nature, which, under the views we take of this ques- 
tion, it will be unnecessary to examine in détail. It is not shown that 
Ballinger assumed any responsibility as to the subséquent bill of lad- 
ing, or made any statement that he was authorized to accept it in lieu 
of lie other. He was extremely anxious to hâve it forwarded to Skag- 
way in time to hâve it accepted by Lord, and repeatedly stated that if 
Lord would accept it upon the arrivai of the Prussia it would be ail 
right, but the company was expressly notifled by Ballinger that he 
no longer had any control over the ftrst bill of lading. 

There is no claim that there was any new considération for the sec- 
ond or new contract. The controlling question on this branch of the 
case is whether Ballinger had any légal power or authority to consent 
to any change of the first contract which had been assigned by him. 
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and forwarded to the libelant at Skagway. The testimony shows that 
the steamship company tried to rescind the flrst contract. But it takes 
two parties to make a bargain. There was no mutuality. Even Bal- 
linger, who, if it could be held he had the autbority to consent, did not 
accept the second bill of lading, except upon conditions that were 
never complied with. The fact is, as shown by the record and found 
by the court, that neither Ballinger nor Lord ever waived any righta 
acquired by them under the flrst bill of lading. As a matter of law, 
Ballinger could not rescind it without the consent of Lord. He had 
indorsed and assigned the bill of lading and forwarded it to Lord in 
good faith and for value. This passed the légal title to the libelant, 
and the subséquent issuance by the company of the second bill of lad- 
ing, without any surrender of the first, and without the consent of the 
libelant, could not aiïect the rights acquired and held by Mm under the 
first contract. 

The statute of Washington expressly déclares that ail bills of lading 
are negotiable, and may be transferred by the indorsement of the par- 
ty receiving it, and that ail the title to the machine which the flrst 
holder had "when he receives it passes to every subséquent indorsee 
thereof in good faith and for value, in the ordinary course of business, 
with like eflect and in like manner as in the case of a bill of exchange." 
Ballinger's Ann. Codes & St. §§ 3598, 3599. The steamship company, 
therefore, became liable to libelant upon its first contract, and had no 
légal right to rescind it without his consent, which was never obtained. 
The fact that the company shipped the machine on a scow towed by 
the Prussia, without any additional cost or risk, cannot be urged as a 
défense to the libel for the breach of the original contract. 

In Harrison v. Stewart, Taney, 485, Fed. Cas. No. 6,145, the court, 
upon somewhat similar f acts, said : 

"Neither can the opportunity which offered of shipping the goods by the An- 
dalusia, without any additioual cost or risk to the Ubelants, be used as a bar 
or in mitigation of damages. The shippers were not bound to seek or accept 
any other mode of conveyance. It was the diity of the shipowners to trans- 
port the goods in the manner specified in the bill of lading, and that contract 
required that they should be carried to the port of destination in the ship 
Charles. Nothing could excuse them from the performance of that duty but 
some unforeseen event, which they had not the power to control; and, if they 
failed to perform it, it is no excuse to say that the libelants might hâve accom- 
plished the same object by another ship or another contract. The shippers 
had a right to the faithtul exécution of the contract they had made, and to 
rely upon it, and were under no obligation to look further or accept any other 
contract as a substitute for it." 

The only remaining question relates to the amount of damages. 
The libelant claims damages (1) for the actual expenses incurred by 
him; (2) for the loss of anticipated profits from the opération of the 
machine in Alaska; and (3) the value of said machinery, including 
freight and wharfage. 

The court, following the gênerai rule that where the shipper or con- 
signée bas entered into a contract made with référence to embarking 
in a new business, held that the spéculative profits which might be 
supposed to arise, but whieh were defeated because of the carrier's 
delay in delivering the maierial necessary therefor, cannot be looked 
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to as an élément of damages, being too indeflnite and uneertain to con- 
stitute a basis of recovery. This ruling was in favor of the appel- 
lants. 

There is no spécifie objection to the allowance of $100 for the actual 
expenses proven to hâve been incurred by the libelant. But appellants 
object to the allowance by the court of the sum of $1,62S for the value 
of the machine. The cost and construction of the machine at Seattle 
are shown by the évidence to hâve been |1,625. The court in its opin- 
ion said: "There is no évidence as to its value at Skagway, and, in 
the nature of things, it is impossible for the libelant to prove by wit- 
nesses the actual value at Skagway." The contention of appellants 
is that the value at the point of destination governs the allowance of 
damages. "The gênerai rule is that in case of a loss of the goods the 
measure of damages recoverable by the shipper is the market value of 
the goods at the point of destination, with interest from the time they 
should hâve been delivered, less the amount of the freight charges due 
for their transportation." 5 Am. & Eng. Enc. I^w (2d Ed.) 373, and 
authorities there cited. But this rule is not nniversal. It is subject 
to be changea by spécial circumstances. In the présent case we are 
of opinion that the court's ruling was favorable to appellants because 
the value at the place of shipment may, ordinarily, be presumed to be 
less than at the place of destination, and, in the absence of any proof 
to the contrary, it cannot be eaid that the court committed any error. 
We agrée with the court below that, under ail the circumstances of 
this case, "it is simple justice for the respondent to compensate the 
libelant for his expenses, and pay as the value of the prOperty what 
it cost at Seattle, and repay the freight money and wharfage." The 
decree of the district court is affirmed, with costs. 



DAVIS V. ADAMS. 

(Circuit Court of Appeals, Ninth Circuit. May 21, 1900.) 

No. 575. 

1. Admiraltt Practice— Eppect of Vaetance— Amendment of Pleading. 

In the courts o( admlralty of the United States there are no technical 
rules of variance whieh wlll prevent a recovery by a libelant who shows 
a merltorious case, but under the libéral and équitable practice as to 
amendment he will be aUowed to amend hIs pleadlng at any stage of the 
case to conform to the évidence, even to the extent of changing a libel 
for a tort to one based on contract, where he has mlstaken his légal 
rights, and the allowance of such amendment will worli no hardship to 
the défendant, and is In accordance with the princlples of equity and nat- 
ural justice. 

8, Samk— Suit by Sbaman. 

Libelant brought suit In personam to recover damages for alleged for- 
cible détention on board a vessel by défendant, where he was Induced to 
go through false prêteuses, and for services rendered whlle so detained. 
l'he évidence showed that he went on board under shipping articles 
whlch he had voluntarlly signed, and by whlch he was boimd, but that 
he was wrongfully forced by the master to leave the vessel at a distant 
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port, in violation of such articles, and was refused any payment for the 
services rendered; and also that he suffered other wrongs and mistreat- 
ment at the hands of the master which gave him a right of action in per- 
sonam against the défendant. Held, that he should hâve been permitted 
at the close of the case to amend his libel to state his cause of action as 
disclosed by the évidence. 

Appeal from the District Court of the United States for the North- 
ern District of California, 

In Admiralty. On March la, 1899, a libel was filed by the appellant in the 
district court of the United States for the Northern district of California, 
in personam, against William J. Adams, appellee herein, as owner of the 
barkentine Eetriever, to recover damages not very clearly stated, but which 
appear to be claimed as wages for services rendered on board the vessel for 
one month at $35 per month; also damages at the rate of Ç35 per month 
for 14 months after the appellant had been discharged from the vessel, and 
while he was unable to obtain other employment; also damages for amount 
expended for board and lodgings during the latter period at $20 per month, 
and for damages by reason of exposure and want of necessary food and 
clothing in the sum of $2,000. According to the testimony on the part of 
the appellant, the facts are thèse: On May 10, 1895, and while a strike of 
the sailors' union was in progress in the port of San Francisco, rendering 
it very difflcult for shipowners and masters to secure the services of sea- 
men, the appellant, who never had been to sea, was approached by one 
John Curtin, who asked him if he wanted a job, and introduced him to Capt. 
Bogan, master of the Retriever. He was induced by said Curtin and Capt. 
Bogan to sign papers, which were represented to him to be only for the pur- 
pose of giving the person before whom the same were signed, purporting 
to be a United States shipping commissioner, something by which the said 
alleged shipping commissioner could keep track of him. Capt. Bogan told 
him, when he demurred to going on board ship for want of expérience, that 
ail he would hâve to do would be to help load lumber, and that he would 
reeeive therefor $25 per month and board. Under thèse représentations, ap- 
pellant went on board the Eetriever, then at anchor in the Bay of San 
Francisco. Five days thereafter, having then secured a full crew, the vessel 
proceeded upon her voyage to Port Hadlock, on Puget Sound, and during 
the trip the appellant remained on board, cleaning woodwork, sawing wood, 
and performing such other work as was required of him. On the voyage 
he suffered much hardship in conséquence of not being supplied with proper 
clothing, and from the fact that he had no beddlng at ail, both of which 
the master had represented to him would be furnished him on board the 
ship; and generally harsh treatment was aecorded the appellant and ail 
the members of the crew gave two, Harry Baker and William Baker, wit- 
nesses for the appellant, who were the only experienced sailors on board. 
WilUam Baker testifles that the mate said to him, five or six days after they 
had left port, referring to the port of destination, that they "were going to 
run them ail ashore there." And at about the same time the master said 
to Harry Baker, referring to ail the inexperienced men, that "he wanted 
to get rid of them on the Sound"; and again, that "he wanted to get rid 
of them on the Sound, and ship some sailors on the return voyage." The 
appellant says that a short time before the vessel's arrivai at Port Hadlock 
the master said in forcible language, 'I am going to put a plank ashore, 
and I want every one of you to leave the moment the anchor drops," where- 
upon the mate said to the appellant, "That means you, too," to which the 
appellant replied, "I am not going to leave this vessel until she takes me 
baek where she took me from." And it appears from the testimony of Harry 
Baker that ail of the crew but the two Bakers did leave the vessel at Port 
Hadlock, and the Retriever returned to San Francisco with a crew of ex- 
perienced seamen. Upon arrivai at Port Hadlock the vessel was beaehed, 
and the appellant, among others, was compelled to stand in the water, which 
was very cold, to paint the ship's bottom, which exposure caused him severe 
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physical suffiering. He flnally told the first mate, under whom he was work- 
ing, that he coull stand It no longer. The mate snatched the tools eut of his 
hands, raised a brush as If to strike him, and In profane language told 
him to "get away from hère." Upon attempting to work under the second 
mate, he receired similar treatment, and was then again driven away by 
the flrst mate. Thereupon he applied to the master for his pay, and the 
master replied: "You don't suppose you are going to get any pay, do you? 
You hâve got your pay. You had your board." This was just at the dinner 
hour. The appellant went on boai-d, got his dinner, took his clothes, and 
went ashore. The next day he made his way to Port Townsend with some 
difflculty, and thereafter (the record does not disclose when) returned to San 
Francisco. The appellee. In his answer, dénies generally the averments of 
the llbel, and contends that the appellant deserted the Eetriever at Port 
Hadlock, af ter having entered into a contract with the master to ship for 
the voyage, and, under the terms of said contract, is entitled to no rémunéra- 
tion for the services rendered by him. Capt. Bogan testifies that he flrst 
saw the appellant on board the Retriever; that he worked during the trip 
to Port Hadlock, doing what he was told to do; and that he was not paid 
for his services. The cashier of the Shipowners' Association of San Fran- 
cisco testifies that he enroUed the appellant in the register kept in the office 
of tïiat association at that time; that.he does not posltlvely remember, but 
thinks, from the articles, that the crew signed them in the ofBce. The only 
other évidence Introduced by the appellee Is the shipping articles, from which 
it appears that the crew of the Retriever signed for a voyage not to exceed 
six months in duration, between San Francisco as the home port and Port 
Hadlock. The articles contain the usual stipulations, among which are the 
foUowing; "And it is herein expressly agreed, without réservation of any 
sort, that In case of the désertion from the vessel of any of the crew, the 
sald persons so deserting shall forfeit to tbe owners Of the said vessel ail the 
wàges due them." "It Is expressly understood that thèse shipping articles 
ehall be construed to be a civil contract between the master of the vessel 
and the members of the crew, and that the essence of the contract is the 
undertaking of each member of the crew to complète the specified voyage 
before beeomlng entitled to any portion of his pay." The appellant, upon 
cross-examlnation, admltted that he signed thèse shipping articles, and agreed 
to go upon sald voyage, his compensation to be $25 per month. The court 
below. In îts opinion, held that, while the appellant was justified in leaving 
the ship, the llbel should be dlsmlssed, as there was a fatal variance between 
the case prove:ti and tlie cause of action set up In the libel. The llbel was, 
by the deereë, accordingly peremptorily dismissed. (D. C.) 93 Fed. 977. 
From thlS decree f n appeal h^s been taken to this court. 

George F. Shélton, for appellant. 
Charles Ë. Naylor, for appellee. 

Before GILBEET, ROSS, and MORROW, Circuit Judges. 

MOEROW, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

A considération of the évidence in the case fails, we think, to sus- 
tain the contention of the appellant, as expressed in his libel, that he 
was induced by false and fraudulent prêteuses to go on board the 
ship Retrieyér, and was then forcibly detained there. Itappeafs from 
thé record that the appell^pt, who, had been a university student, 
signed shipping articles of the usual and regularform for a voyage 
on said vessel, ànd that he thereafter voluntarily went aboard the 
vessel and perfdrmed such duties as were assigned to him during 
the voyage to the port of destination, Port Hadlock, where he left 
the vessel. 
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Tlie next question that arises is, was the appellant justified in 
leaving the ship? That is to say, under the facts of this case, was 
he, in efifect, discharged at Port Hadlock? The circumstances of 
his leaving the vessel are fully set forth in the foregoing statement. 
The only testimony on the part of the appellee in relation to this 
point is that of Capt. Bogan, who says, referring to the appellant, 
"He left the ship." The appellant's testimony, on the other hand, 
discloses such treatment, and such a chain of circumstances, that the 
court below found that he was justified in leaving the ship. This, 
we think, is correct. The évidence shows that the majority of the 
crew were inexperienced seamen, whose services were accepted be- 
cause of the inability of the master to secure men of expérience. It 
f urther appears that, shortly after his departure f rom the port of 
San Francisco, the master of the Eetriever stated to one of the ex- 
perienced seamen, in effect, that he intended to discharge the new 
men at the port of destination, and "ship some sailors on the return 
voyage." And, shortly bef ore reaching Port Hadlock, the master or- 
dered the appellant and others to "leave the moment the anchor 
drops." It would appear that this intention of the master was car- 
ried into effect, as the shipping articles show that four new seamen 
were secured for the return voyage, and that the only members of the 
original crew retained were the two Baker brothers, who were ac- 
knowledged to be the only experienced seamen on the ship when it 
left San Francisco. Thèse circumstances, in connection with the 
acts of the master and mate when the ship reached Port Hadlock, 
warranted the appellant in cpnsidering himself discharged. Upon 
making demand of the master at the time for the wages due him, 
he was net paid anything, nor has he been paid up to this time. 
The master did not tell him to remain on the ship and fulflll his 
contract, and that he would then receive the wages agreed upon, 
but said, according to the appellant's testimony: "You hâve got 
your pay. You had your board," — clearly indicating a désire on the 
part of the master to consider the transaction closed. This testi- 
mony was uncontradicted by the appellee, and is, therefore, conclu- 
sive upon the matters to which it relates. 

The court below, after concluding that the libelant was justified 
in leaving the ship, stated that the cause of action set forth in the 
libel was for a tort in the nature of false imprisonment, and not 
upon the contract established by the évidence, and that this vari- 
ance between the case proven and the cause of action set up in the 
libel is fatal to the appellant. Under the strict rules of procédure of 
the common law, and the civil law, the doctrine of secundum al- 
legata et probata is conclusive, and upholds the arbitrary rule of pro- 
ceeding as paramount to ail other considérations. But the prac- 
tice of the admiralty courts of the United States permits of more 
flexibility of procédure. And, in the endeavor to détermine the case 
submitted to it upon équitable prlnciples, the court will sometimes 
disregard mère technical rules and forms, and look only to the 
rules of natural justice. In this endeavor, the court uses its reason 
and discrétion as a means of defeating chicanery, rectifying mis- 
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takes, supplying deflciencies, and even suggesting to the party thé 
means of reconstructing his case, if necessary, without the loss of 
such real progress as he may hâve already made. The ruie is well 
stated by Benedict, in his work on the Jurisdiction and Practice of 
the American Admirai ty, in the following compreheiisive language: 

"It bas always been the practice of the American admiralty courts to allow 
every facility to the parties to place fully before the court their whole case, 
and to enable the court to adminlster snbstantial justice between the parties 
without clrculty of action, or tuxnlng round in court, and never to allow a party 
to overcome his adversary by the man traps and sprlng guns of covert chican- 
ery, or by the surprises and technlcalities of mère pleadings or practice. 
Therefore, on proper cause shown, omissions and deflciencies In pleadings 
may be supplled, and errors and mistakes in practice, In matters of substance, 
as well as of form, may be correeted at any stage of the proceedlngs, for the 
furtherance of Justice." Ben. Adm. (3d Ed.) § 483. 

This practice is conflrmed by the United States suprême court in 
the case of The Gazelle, 128 U. S. 474, 487, 9 Sup. Ct. 142, 32 L, Ed. 
500, where the court uses the following language: 

"In the courts of admiralty of the TJnlted States, although the proofs of 
each party must substantially correspond to his allégations, so far as to pre- 
vent surprise, yet there are no technical rules of variance, or of departure in 
pleadlng, as at common law; and If a llbelant propounds with distinetness the 
substantlve facts upon which he relies, and prays, elther specially or gener- 
ally, for approprlate relief (evea If there is some inaccuracy In his statement 
of subordinate facts, or of the légal effect of the facts propounded), the court 
may award any relief whlch the law applicable to the case warrants. Dupont 
De Nemours v. Vance, 19 How. 162, 15 L. Ed. 684; The Syracuse, 12 Wall. 
167, 20 L. Ed. 382; Dexter v. Munroe, 2 Spr. 29, Fed. Cas. No. 3,863; The 
Cambridge, 2 Low. 21, Fed. Cas, No. 2,334." 

In the case of Express Co. v. Platten, 36 C. C. A. 46, 93 Fed. 936, 
the circuit court of appeals for the Pifth circuit sanctioned an amend- 
ment of the déclaration after the conclusion of the plaintiff's évi- 
dence to make it conform to the proof, holding that the variance 
was not a fatal one, as there was no intimation that the défendant 
had been misled in maintaining its défense upon the merits by this 
variance, or that it was prejudiced thereby in any respect. In the 
case at bar no assertion is made that the appellee was misled by 
the character of case made by the appellant. Nor could the ap- 
pellee well make any claim to being surprised. The substantial 
controversy in this case is as to whether the appellant 'is entitled 
to recover from the appellee. This is clearly indicated in the libel, 
even though the libel asks for damages sustained for forced dé- 
tention under false prêteuses, while the proofs only show that the 
appellant is entitled to compensation for services under contract. 
The court below, in its opinion, states, in effect, that the appellant 
bas a meritorious case upon the facts proven, but dénies his right 
to recover because of the character of his pleading. This is a tech- 
nical defect mèrely, and under the authorities above cited the court 
should not allow mère technlcalities to overthrow the principles of 
equity, and defeat the ends of justice. It is assigned as error that 
after the court had rendered its opinion the appellant raoved the 
court to be permitted to amend his libel to conform to the flndinga 
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of the court. This motion does not appear in the record, but the 
opinion of the court is peremptory in its conclusion that the libel 
will "hâve to be dismissed, as there is a fatal variance between the 
case proven and the cause of action alleged in the libel"; and the 
decree, foUowing the language of the opinion, peremptorily dis- 
misses the libel. The libel being in personam, and the facts proven 
tending to establish a cause of action which might be prosecuted 
in personam, there does not appear to be any good reason why the 
libelant should not be permitted to amend his libel to conform to 
the facts of the case. Upon the subject of amendment, Benedict 
further says, in section 483: 

"Where merits elearly appear on the record, It Is the settled practlce in ad- 
miralty not to dismiss the libel, but to allow the party to assert his rights 
in a new allégation. • * * Amendments may be made on application to 
the court at any tlme, as well after as before decree; and at any time before 
the final decree new counts or articles may be added, and new and supple- 
mental allégations may be flled; and this may be done after the cause is in 
the appellate court, if the new allégations be conflned to the original subject 
of controversy." 

In Richmond v. Copper Co., 2 Low. 315, 20 Fed. Cas. 738, the court, 
speaking of the power of courts of admiralty to allow amendments 
of pleading, said: 

"So far hâve they carrled the power to allow amendments that it has been 
laid down by the highest authority that an action can never fail for want of 
proper allégations If merits elearly appear on the record. And several cases 
hâve been sent back from the suprême court with orders to permit amend- 
ments and then proceed to a decree. I am not speaking of amendments to 
Introduee new facts, but those of either form or substance to conform to 
évidence." 

The Adeline, 9 Cranch, 244, 3 L. Ed. 719; The Caroline, 7 Cranch, 
496, 3 L. Ed. 417; The Anne, 7 Cranch, 570, 3 L. Ed. 442; The Ed- 
ward, 1 Wheat. 261, 4 L. Ed. 86; Newell v. Norton, 3 Wall. 257, 18 
L. Ed. 271. 

In Wiggins Ferry Co. v. Ohio & M. Ry. Co., 142 U. S. 396, 12 Sup. 
et. 188, 35 L. Ed. 1055, the circuit court, in a suit for the foreclosure 
of a mortgage upon the property of a railway company, had dismissed 
an intervening pétition claiming compensation for the use and occu- 
pation by the company for a number of years of certain lands owned 
by the petitioner. It appears that the original occupation and use 
of the premises was by the predecessior of the railway company under 
a contract with the petitioner, and that the railway company was 
not the formai assignée of its predecessor under the contract. It ap- 
pears further that by reason of certain actions in the state court be- 
tween the petitioner and the railway company the former, under a 
misapprehension as to its rights, deemed itself prevented from claim- 
ing under the contract as against the railway company. The interven- 
tion was accordingly prosecuted for rent for use "and occupation. 
The suprême court was, however, of the opinion that in a court of 
equity the railway company would be considered as having adopted 
the contract between its predecessor and the petitioner, and had made 
the contract its own. Under this doctrine the petitioner was entitled 
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ttf recover damages for a breach. of the contract, but not upon tbe 
daim for rent for use and occupation of the premises. In comment- 
ing upon this aspect of , the case, the court said: 

"The inost serlous : obstacle In the way of dolng substantial justice In thls 
case arises from the attitude assumed by the petitioner throughout the entire 
proceedings in the circuit Court, that it was entitled to recover the rental value 
of the premises in question." 

After referring to the facts in the case, the court says further: 

"In View of thèse facts, and of the persistency with which It [the petitioner] 
has pressed its clalnj for rent, and repudiated its right to recover under the 
contî^et, it would hâve hô just cause of complaint If this court refused to 
permit a change of front, and afiBrmed the decree of the court belovr. Did 
this disposition of the case involve anything less than a total and final déniai 
ofiariy right, whatever toi compensation for the use of this property, it might 
be JRroper to do this. There is much to be said, however, In favor of the eq- 
ulty of petitioner's claim to an équivalent for the beneflt the défendants hâve 
recelved from the use of thls property, and we do not considijr It beyond the 
power of this court, upon broad prlnciples of justice, to refer this cause back 
for çuch further proceedings as are permltted by the rules and practice of 
courts of equity." 

'fîie cpurt then refers to a number of cases a^thorizing such a prac- 
tice, and concludes with this statement of the ïule 3pplicable to the 
facts of that case: 

"A mistalien view of pne's rights or remédies sbould not be permitted wholly 
to defeat a claim founded upon prlnciples of equity and justice, and. If the 
pleadings can be, so amended as to admit proof of such claim, and such amend- 
ment doès not iijtroduce a new cause of action, though it may set up a new 
measure of damages, or work a real hardship to the party défendant, It is 
wlthln, the discrétion evén of the appellate court to permit such amendment to 
be madè." 

We are of the opinion .that under the authority of thèse cases the 
appellant should hâve an opportuhity to amend his libel to conf orm to 
the facts as established by the évidence, and upon such facts a judg- 
ment should be entered by the district court The judgment of the 
district court is therefpre reversed, and the cause remanded for further 
proceedings in àccordahce with this opinion. 
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THE CAVALIER. 

(District Court, B. D. New York. June 2, 1900.) 

Saltage— Distribution of Award. 

Libelants and respondents were associated In an enterprise to ralse a 
sunken ship, to which libelants contributed the services of two tugs; the 
work to be done under the superintendence of one of the respondents, and 
the proceeds to be divided. After the enterprise had been entered upon, 
and the tugs were proceeding to the locality, one of them, temporarily in 
charge of the superlntendent, discovered a schooner aground, and, under 
the direction of the superlntendent, rendered salvage services in elïecting 
her release. Held, that such services were entirely apart from the com- 
mon undertaking, and the award therefor should be distributed between 
the owners and crew of the tug and the superlntendent in his individiial 
capacity, unaffected by the agreement under which the wreeking opéra- 
tions were being conducted. 

In Admiralty. On application for distribution of award for salvage 
services. 

Hyland & Zabriskie, for libelants. 
Henry W. Goodrich, for respondents. 

THOMAS, District Judge. On November 14, 1899, four persons 
entered into an agreement to raise the ship Macedonia, wrecked off 
Long Branch, and to divide the net profits of the undertaking. The 
libelants herein contributed to the enterprise two tugboats, the Lizzie 
Henderson and the Columbia; Miller, one of the respondents, con- 
tributed his time and skill, and was placed in charge of the enterprise; 
Ferguson, another respondent, contributed divers and diving appa- 
ratus, as well as his personal services; the Mineralized Rubber Com- 
pany contributed a large amount of valuable bags, suitable for use 
in raising the vessel; and thereafter, to wit, on November 22, 1899. 
the respondent Harrison became related to the enterprise, and was 
entitled to receive one-sixteenth of the net proceeds. On the Ist 
day of December, 1899, the Lizzie Henderson and the Columbia came 
to Staten Island, having on board each of the above respondents, or a 
représentative of such respondents. Both of such tugs were on the 
business of the enterprise. Upon arriving at Staten Island, the 
master of the Henderson went aboard the Columbia, which proceeded 
to New York. On the following day the Lizzie Henderson, while pro- 
ceeding down the coast, discovered the schooner Cavalier ashore on 
False Shoals, Sandy Hook. Miller, superlntendent of the gênerai 
enterprise, directed the Henderson to go to her assistance, which she 
did, and under his supervision the tug was made f ast to the schooner ; 
but, before the latter was pulled off, the Columbia arrived, and trans- 
ferred to the Henderson the latter's captain, who thereafter took 
charge of the salving opérations in conjunction and consultation with 
Miller. The tug Columbia stood by, with the représentatives of other 
respondents aboard, but rendered no service. The amount of salvage 
has been stipulated by ail parties concerned at .fl.lOO, and the question 
arises as to the manner in which it shall be distributed. The re- 
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spondents urge that the salvage money belongs to the persons inter- 
ested in the enterprise of raising the Macedonia, and that distribution 
should be made acoording to the rights of the respondents to share in 
that enterprise, The tugs were a part of the common enterprise, but 
diverted therefrom by one of the four persons undertaking the salvage 
of the Macedonia, and the superintendent of that work, at the moment 
in actual command of the tug. Before the salvage of the schooner 
was completed, the usual master of the tug returned, and took charge 
of the work in the manner above stated. 

It is concluded that the salvage service was quite apart from the 
raising of the Macedonia, to which the libelants had contributed their 
tugs, and that the award should be based upon the value of services 
rendered the schooner, according to usual rules. It is true that the 
tug would not hâve been permitted to go to the rescue of the schooner, 
had the superintendent forbade, but his permission was a consent on 
his part to divert the tug from the main undertaking; and, if the 
other parties did not consent thereto, their remedy would lie in a 
direction other than that of claiming the salvage award. The super- 
intendent was without authority to use the tug for any other purpose 
than that connected with the raising of the Macedonia, and what he did 
must be regarded as having been done in his individual capacity, and 
whatever he eamed was earned by him quite outside of the gênerai 
enterprise to which he was attached. The same is true of the tug. 
It is considered that the award should be as follows: $200 to the 
crew of the tug, distributable according to their wages; 1450 to the 
owner of the tug; and |450 to the superintendent who discovered the 
schooner, directed the tug to her, and performed the service of getting 
her off. The other respondents neither directly nor through repré- 
sentatives rendered any services. It is not understood that the court 
is asked to make a distribution as between them, but, for the purposes 
of a correct record, it is adjudged that the $450 eamed by Miller 
shall be paid to him. 
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BVERETT V. INDBPBNDBNT SCHOOL DIST. OF ROCK EAPIDS et al. 
(Circuit Court, N. D. lowa, W. D. June 4, 1900.) 

1. Equitt Jurisdiction — Adéquate Remedy at Law— Suit on Mokicipal 

Bonds. 

Wliere a municipal corporation has issued bonds in excess of the con- 
stitutional limit, a liolder of sucli bonds may maintain a suit in equity to 
détermine the portion of tlie debt wliicli is valid and enforceable, and to 
liave sucti amount apportioned between tJie différent bondliolders. 

2. Limitations. 

Limitation against such suit does not commence to run until tlie matu- 
rity of tlie bonds. 

3. JnuisDiCTioN OF Fedbsal Courts — Diveusitt of Citizbnsiiip — Pauties to 

Okoss Bills. 

When a fédéral court lias jurisdiction of a suit on the facts alleged in 
the bill, both as to the subject-matter and the parties, it may take jurisdic- 
tion of ail anciliary or cross bills without regard to the citizenship of the 
adversary parties to the dépendent bills. 

In Equity. On demurrers to bill and cross bill 

E. S, Huston and E. Y. Greenleaf, for complainant. 
E. G. Roach and J. M. Parson, for défendants. 

SHIRAS, District Judge. In the bill âled in this case it is averred 
that in December, 1879, the independent school district of Rock Rap- 
ids, for the purpose of refunding bonds of the district then about to 
mature, and to fund outstanding judgments against the district, is- 
sued its coupon bonds to the amount of $27,500, payable on the I5th 
day of December, 1889, which were sold for the full face value thereof 
to différent parties, the complainant purchasing $13,500 thereof; that 
the school district refuses to pay the bonds, although it had received 
the purchase price thereof, on the ground that in the issuance thereof 
the district had exceeded the constitutional limit of 5 per cent, upon 
the taxable property of the district; and that the aid of a court of 
equity is needed in order to ascertain what part or portion of the 
entire issue of bonds is not within the inhibition of the limitation 
upon municipal indebtednees contained in the constitution of the state 
of lowa, and to properly apportion the amount recoverable on the 
bonds among the several owners of the same, and also to apportion 
the amount to be paid among the several school districts that hâve 
been created, since the issuance of the bonds, out of the territory then 
included in the independent school district of Rock Rapids. The bill 
was duly filed, and service of the subpœna was had before the expira- 
tion of 10 years from the date of the maturity of the bonds. To this 
bill the independent school district of Rock Rapids, the several school 
districts created since the issuance of the bonds, and the présent 
holders of the bonds other than those belonging to complainant are 
made défendants. 

The demurrer to the bill is based upon the averments that the 
remedy at law is adéquate, and therefore the court of equity is with- 
out jurisdiction, and that the remedy sought is barred by the statule 
of limitations. The questions thus presented are the same as those 
involved in the case of Mtna Life Ins. Oo. v. Lyon Co. (C. G.) 82 Fed. 
929, and 95 Fed. 325, wherein it was held that a bill of equity could be 
102 F.— 34 
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maintained in cases of this character, and that against the remedy 
in equity the statute of limitations did not begin to run until the ma- 
turity of the bonds sued on. I see no reason for changing the views 
oxpressed in that case, and I therefore hold that the demurrer to the 
bill is not well taken, and must be overruled. In the présent case 
the défendant bondholders hâve joined in a cross bill against the sev- 
eral school districts, setting forth the number and amount of the bonds 
severally owned by them, and asldng that their rights under the same 
be ascertained and decreed both as against the school districts and as 
among themselves as bondholders, A demurrer to the cross bill pré- 
sents the same questions as those arising on the demurrer to the 
original bill, and, for the reasons just stated, thèse are not deemed 
to be well taken. 

An additional ground of demurrer is relied on, in that it appears 
that one of the complainants in the cross bill, William L. Bradley, he 
being a défendant to the original bill, is a citizen of lowa, of which 
State the school districts are corporate citizens, and that therefore 
the court is without jurisdiction to détermine the controversy be- 
tween thèse parties, they being citizens of the same state. The juris- 
diction in the suit is determined by the case made on the original 
bill, and where jurisdiction exists upon the facts, both as to subject- 
matter and diverse citizenship of the partiels upon which the original 
bill is based, the court can then take jurisdiction over ail ancillary or 
cross bills that may be properly flled, without regard to the citizen- 
ship of the adversary parties in the dépendent bills. Schenek v. 
Peay, Woolw. 17.^, Fed. Cas. No. 12,450; Freeman v. Howe, 24 How. 
450, 460, 16 L. Ed. 749; Carey v. Eailway Co., 161 U. S. 115, 16 Sup. 
et. 537, 40 L. Ed. 638. Demurrer to cross bill is therefore also over- 
ruled. 



EALTA BIARKET CO. v. ARMOUR & CO. et al. 
(Circuit Court, N. D. lowa, W. D. June 6, 1900.) 

1. Courts — Jurisdiction op Parties— Suit against Partnership. 

Service upon the agent ot a partnership, in an action brought against 
the partnership as such, under a state statute, does not give the court 
Jurisdiction over the individual partners; nor can the court acqulre juris- 
diction to render jiidgment against a partner who is a nonresident of the 
state, uniess by service made upon him therein, or by hls voluntary appear- 
ance. 

2. Appearanob— Suit against Partnership. 

An appearance entered for the défendant in an action against a partner- 
ship as such, brought nnder a state statute, cannot be construed as an 
appearance by the Individual partners. 

3. RemovaIi of Causes— Diversity op Citizenship— Action against Partner- 

ship. 

An action against a firm by Its partnership name, brought under a state 
statute, cannot be maintained in a fédéral court, or removed Into such 
court on the ground of diverse citizenship. for the reason that the citizen- 
ship essential to give the court jurisdiction cannot be predicated of ft 
partnership as such,; and It Is Immaterial that the pétition for removal 
shows the citizenship of the partners, w;here they are not, as individuals, 
parties to the suiti 

1 Diverse citizenship as ground for fédéral Jurisdiction, see notes to Shlpp t. 
WllUams, 10 C. C. A. 249, and Mason v. Dullagham, 27 C. 0. A. 298. 
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4. Same— Pedbbai. Question — Issue Raised by Défendant. 

The fact that a défendant in an action in a state court attacks the 
constitutionality of a state statuts under which the action is brought does 
not render the case one arising under the constitution or laws of the 
United States, within the removal act.2 

At Law. On motion to quash and set aside service of original 
notice. 

Robert Hunter, W. E. Gantt, and Bevington & Kennedy, for plain- 
ti£E. 
Kean & Sherman and T. J. Mahoney, for défendants. 

SHIRAS, District Judge. This action, for the recovery of damages 
for an alleged breacli of contract, was commenced in the district court 
of Woodbury county, lowa; the défendant named in the pétition, 
Amaour & Ce, being alleged to be a corporation created under the 
laws of the state of Illinois. The original notice was returned by the 
sheriff as having been served upon "W. A. Moon, as manager or agent 
for Armour & Company, a corporation." This notice required the 
défendant to ap])ear and plead on or before the 20th day of March, 
1900, and on the lOth of March a pétition for removal to this court 
was duly filed in the district court of Woodbury county, in which it 
was averred that Armour & Oo. was not a corporation, but was a co- 
partnership, composed of Philip D. Armour, J. Ogden Armour, and J. 
Ogden Armour, P. A. Valentine, and May E. Armour, executors of the 
last wlll of Philip D. Armour, deceased, a former partner in said flrm; 
that thèse several named persons were, when the suit was oommenced, 
and still are, citizens of the state of Illinois, — the plaintiff company 
being a corporation created under the laws of the state of lowa, and 
the suit involving more than $2,000, exclusive of interest and costs. 
It was further averred in the pétition for removal that the appearance 
of the petitioner was spécial only, and not gênerai, and was not intend- 
ed to waive any objection to the jurisdiction; but petitioner reserved 
the rlght to question the jurisdiction and the validity of the service of 
the original notice. The state court granted the order of removal, 
and, the transcript having been flled in this court, a motion was filed 
by Armour & Co., in which it is recited that the appearance is spécial 
only, and for the sole and only purpose of questioning the jurisdiction 
of the court, and for the purpose of obtaining an order setting aside 
and quashing the service in the case ; and thereupon it is averred that 
Armour & Co. was not, when this suit was brought, and service of 
the notice was made, a corporation, but was a co-partnership, reciting 
the names of the partners as already given, and that the so-called serv- 
ice of the notice was invalid and insulHcient to give the court juris- 
diction in the premises, there being no property attached or otherwise 
brought within the jurisdiction of the state court. Thereupon the 
plaintiff, with leave of court, flled an amendment to the pétition, set- 
ting forth that the défendant Armour & Co. was a co-partnership 
composed of the persons whose names hâve been already given, and 

2 .lurisdiction in cases involving fédéral questions, see not«s to Bailey v. 
Mosher, 11 C. C. A. 308, and Montana Ore Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 C. 0. A. 7. 
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prayed judgment on the cause of action originally declared on agaînst 
Armour & Oo. and the individuals constituting the co-partnerahip. 
In the form in wMch the record is now placed before the court, the 
action is one against the partnership in the flnn name, and also agaînst 
the individuals composing the partnership. 
By section 3468 of the Code of lowa it is enacted that: 

"Actions may be brought by or against a partnersliip as such, or against 
ail or either of the Individual members tbereof, or against It and ail or any 
members thereof ; and a judgment against the flrm as such inay be enforced 
against the partnership property, or that of such members as hâve appeared 
or been served wlth notice. A new action may be brought against the members 
not made parties on the original cause of action." 

By section 3532 it is provided that: 

"When a corporation, company or individual bas, for the transaction of any 
business, an office or agency In any county other than that In whlch the prin- 
cipal résides, service may be made on any agent or clerk employed In such 
office or agency, in ail actions growlng out of or connected wlth the business 
of that office or agency." 

Under thèse provisions of the Code of lowa it is clear that, if the 
case had remained in the state court, a judgment might hâve been ob- 
tained against Armour & Co. as a partnership, upon which an exécu- 
tion could hâve been levied upon the firm property, if any such could 
be found within the state of lowa, provided the service of the notice 
upon W. A. Moon was a service upon the lirm, It is equally clear 
that a judgment thus rendered against the flrm in the partnership 
name, upon a service made upon an agent of the flrm, would not be 
binding upon the individuals composing the flrm. Thus, in Groldey v. 
Morning News, 156 U. S. 518, 15 Sup. Ot. 559, 39 L. Ed. 517, it is said 
that: 

"It Is an elementary prlnclple of jurisprudence that a court of justice cannot 
acquire jurlsdiction over the person of one who has no résidence within Its 
territorial jurlsdiction, except by aetual service of notice within the jurlsdiction 
upon hlm or upon some one authorlzed to accept service in hls behalf, or by 
hls walver, by gênerai appearance or otherwlse, o£ the want of due service." 

See, also, Bosweirsi Lessee v. Otis, 9 How. 336, 13 L. Ed. 164; 
Pennoyer v, Neff, 95 U. S. 714, 24 L. Ed. 565; Hart v. Sansom, 110 
U. S. 151, 3 Sup. et. 586, 28 L. Ed. 101; Amdt v. Griggs, 134 U. S. 
316, 10 Sup. et. 557, 33 L. Ed. 918. 

In D'Arcy v. Ketchum, 11 How. 165, 13 L. Ed. 648, it was held that 
a judgment rendered in a state court in New York against several part- 
ners, only one having been served with process and appearing in 
the case, was not valid as against the partners not served with pro- 
cess; and in Hall v. Lanning, 91 U. S. 160, 23 L. Ed. 271, it was ruled 
that: 

"A member of a partnership residing lu one state, not served with process 
and not appearing, Is not personally bound by a judgment recovered in another 
state against ail the partners after a dissolution of the firm, although the 
other members were served, or did appear and cause an appearance to be 
entered for ail, and although the law of the state where the suit was brought 
authorlzed such judgment." 

Under the rule announced in thèse opinions, and as the case now 
stands before the court, there is not jurlsdiction in this court over 
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the individuals composing tlie firm of Annour & Co., for the reason 
that no service of notice or summons bas been made upon them, and, 
as they are ail nonresidents of lowa, it does not seem possible to ob- 
tain service upon them witbin tbis state. It is, bowever, strongly 
contended on bebalf of plaintifE tbat a gênerai appearance bas been 
entered in tbis court in sucb form as to preclude tbe défendants from 
contending tbat tbey are not properly witbin tbe jurisdiction of tbe 
court. Tbis contention is based upon tbe fact tbat on May 15, 1900, 
after tbe transcript was flled in tbis court, a prseclpe was flled witb 
tbe clerk in tbe foUowlng tenns: 

"In United States Circuit Court, Northern District of lowa. 
"The Ralya Market Company, Plaintlfl!, vs. Armour & Company, Défendants. 
"The clerk of said court will please enter our appearance for défendant in 
above cause. ï. J. Mahoncy, Omaha, Neb. 

j "Kean & Sherman, Sioux City, lowa." 

Wben tbis appearance was tbus entered, tbe only défendant in tbe 
case was Armour & Oo., and in terms tbe appearance was for tbis de- 
fendant, and no otber; and it cannot be construed to be an appearance 
for tbe individuals wbo were not made parties défendant until May 
23d, wben the amendment to the pétition was flled. It is well settled 
by the décisions of tbe suprême court tbat an appearance made in tbe 
atate court for the purpose of securing a removal to tbe fédéral court 
will not be deemed to bave the effect of a gênerai appearance, and will 
not constitute a waiver of tbe rigbt to question tbe jurisdiction of tbe 
court over tbe parties or subject-matter of the suit. Goldey v. Morn- 
ing News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517; Railway Co. 
v. Brow, 164 U. S. 271, 17 Sup. Ot. 126, 41 L. Ed. 431. So far as tbe 
individual partners composing the firm of Armour & Co. are concerned, 
tbey were not named as défendants to tbe suit until after its removal 
into tbis court; and as no service bas been had upon them, and no 
appearance bas been entered by them, tbe court cannot exercise juris- 
diction over them, and tbey cannot be deemed to be parties défendant 
to the suit. Tbis leaves as a défendant Armour & Co., originally de- 
clared against as a corporation, but now admitted to be a partnership. 
Under the provisions of the Code of lowa, already cited, the state 
court could rightfully entertain a suit brought against a firm in the 
partnership name, and, service being had on the firm, could rightfully 
enforce its judgment against tbe firm property witbin tbe state of 
lowa. Tbe jurisdiction tbus created by tbe statutes of the state 
against a firm in the partnership name cannot be recognized in tbe 
fédéral courts, for tbe reason that it cannot be averred of a firm tbat 
it is a citizen of a state. To establisb the jurisdictional fact tbat the 
controversy is between citizens of différent states, when diverse citi- 
zenship is the basis of the jurisdiction, it is necessary tbat the suit 
shall be brought in the names of the partners, the citizenship of each 
being shown. Carnegie, Phipps & Co. v. Hulbert, 3 C. C. A. 391, 53 
Fed. 10; Chapman v. Bamey, 129 U. S. 677, 9 Sup. Ct. 426, 32 L. Ed. 
800; Hôtel Co. v. Jones, 20 Sup. Ct. 690, Adv. S. U. S. 690, 44 L. Ed. 

. On the face of the record as the same stood in tbe state court 

upon tbe flling of the pétition for removal, it was shown that the de- 
fendant Armour & Co. was not a corporation, but was a partnership; 
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and in that fonn the case was not a removable one, for the reason that 
it was not ai> action of wMch. this court could hâve taken jurisdiction 
originally, if brought in the first instance in this court. In other 
words, if the plaintiff had flled the action originally in this court 
against Armour & Go., a co-partnership, this court, under the rulings 
in the cases just cited, could not hâve entertained jurisdiction over 
the défendant finn, because citizenship, within the meaning of the féd- 
éral constitution, cannot be predicated of a partnership. 'So long as 
the case stood, therefore, as a suit against the firm of Armour & Co., 
it was not removable înto the fédéral court, for the reason that the 
second section of the act çf congress of 1888, which créâtes the gêner- 
ai right of removal, gives that right only in cases which, under the 
provisions of the first section of the act, wqùld be within fédéral juris- 
diction, and, as already pointed ont, the suit against the flrm in the 
flrm name oould not hâve been brought originally in a fédéral court. 
If the partners had applied to the state court to be substituted as de- 
fendants in place of the flrm, s6 that the suit would then hâve been 
only against the individuals, partners doing business under the flrm 
name, the case might possibly then hâve been removable, as it would 
hâve bieen théh pending against the individuals only, and the citizen- 
ship of thé défendants could then hâve been sjiown to bé différent from 
that of the plaintiff. This, however, was not done. Thé removal was 
asked in the name of Anhoui* & Co. Thus, in the pétition for removal 
it is averred as follows: 

"Your petltioner, Armour & Company, a co-partnership, but described In the 
pétition and original notice in the above-entitled cause as a corporation, appears 
specially and for the sole and only purpo'se of this pétition; ♦ • * that at 
the time of the commencement of thiB action the défendant was, and still is, 
a co-partnership, nonresident of the state of lowa, and organized and existing 
under and by vlrtue of the laws of the state of Illinois, and a citizen of the 
state of Illinois." 

The removal to this court was therefore asked by Armour & Co., 
a co-partnership; but, as already sfated, it was not possible to show 
thàt the flrm was a citizen of any state, and hence the proper show- 
ing, justifying à removal, could not be made on behalf of the only 
défendant before the state court, and the only party petitioning for a 
removal. Under the provisions of the lowa Code, the state court 
could take jurisdiction of the suit against the partnership in the firm 
uame, and, proper service being had, could render a judgment good 
against the fl,rm property in lowa. Over a suit in this form this court 
could not take jurisdiction for the reasons already stated, and, as this 
court oould not entertain the suit f or want of jurisdiction, it could not 
deprive the state court of the jurisdiction rightfully existing in that 
tribunal under the provisions of the state statute. Under thèse cir- 
cumstances, this court has neyer had jurisdiction t)ver this case, and 
any and ail action taken hepein must be held of no effect, and the suit 
must be remajided to the state court. 

On Motion for Rehearing. 
(June 16, 1900.) 
Upon the filing of the opinion in this case, wherein it was held that 
this court could not take jurisdiction upon a removal of the suit from 
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the state court, because it was in fonn an action against a partnership 
in the firm name, a pétition for rehearing was filed by counsel, sup- 
ported by a written brief, in wliich it is contended that tlie court lias 
misconstnied the décisions of the suprême court in Chapman v. Bar- 
ney, 129 U. S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800, and Hôtel Co. v. 

Joues, 20 Sup. Ct. 690, Adv. S. U. S. 690, 44 L. Ed. , and of the 

court of appeals for this circuit in Phipps & Co. v. Hulbert, 3 C. C. A. 
391, 53 Ped. 10, in holding that under uo possible eircumstances, where 
jurisdiction dépends on diversity of citizenship, can a partnership, as 
such, sue or be sued in the fédéral court. The contention uow made 
is that if the record shows the citizenship of the several partners, and 
that is diverse from that of the other party, then the jurisdiction will 
exist over the suit in the ârm name; and in support of this contention 
it is pointed out that, in the cases above cited, the order was that the 
same be remanded to the trial court in order that the parties might, 
by amendment, show that jurisdiction in fact existed. It will be 
noticed in thèse cases, which were brought originally in the fédéral 
court, that the plaintiffs were partnerships, and therefore, when thèse 
cases were remanded to the trial court, it was open to the plaintiffs to 
amend by setting forth the names and citizenship of the partners; 
thus converting the suit into one brought in the name of the several 
partners, doing business under the given firm name. As was said in 
the original opinion flled in the présent case, if the persons forming 
the firm of Armour & Co. had appeared in the state court, and, by 
leave of that court, had been substituted as défendants in place of 
the firm, then the record would hâve shown a controversy pending be- 
tween citizens of différent states, and the case would hâve been re- 
movable under the statute. This was not done, however, and the 
case remains in the fonn in which it was commenced, to wit, an 
action against the firm of Armour & Co. 

Care bas becn used, in ail the proceedings taken, to avoid anything 
which might be construed into entering an appearance for the indi- 
viduals composing the firm, and this court is asked to take jurisdic- 
tion, by removal on the ground of diverse citizenship, over a case 
pending against a firm in the partnership name. To authorize a 
fédéral court to entertain jurisdiction over a suit on the ground of 
diverse citizenship, it must appear that the controversy is one be- 
tween citizens of différent states; or, in other words, tlie jurisdiction 
dépends on the question whether the party plaintiff and the party 
défendant are citizens of a state, within the meaning of the constitu- 
tion, and are also citizens of différent states. The party défendant in 
this case is the firm of Armour & Co. If judgment should be entered 
in favor of the plaintiff on the cause of action sued on, it could be 
entered only against the firm, and wonld be enforceable by process 
against the firm property, and nothing else. As the record now 
stands, a judgment cannot be entered against the individuals alleged 
to constitute the firm of Armour & Co. It is therefore clear that the 
party défendant is the firm, and the firm only. Under the provisions 
of the state statute, the action may be brought and maintained against 
the firm in the firm name, and judgment may be enforced against the 
firm property; but the state statute does not create jurisdiction over 
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the îndividual partners, unless by service of notice they hâve been 
brought within the jurisdiction of the court. If this court, assuming 
the existence of jurisdiction, sliould render judgment in favor of 
plaintiff, it could only be entered against the firm in the firm name, 
because the individual partners hâve not become parties to the suit. 
There can be no escape from the conclusion, therefore, that this action 
is one pending against Armour & Co. as a partnership. Every paper 
flled and every motion made by the défendant is in the firm name, and 
that only; and it is true, as matter of form and matter of fact, that 
the défendant is a partnership, sued in the flnn name. As this case 
nov? stands, this court has no jurisdiction whatever over the indi- 
vidual partners composing the firm of Armour & Co., and the only 
jurisdiction it could exercise would be over the firm and in the firm 
name. 

This being the indisputable fact, then the question arises whether 
it can be predicated of the firm of Armour & Co, the défendant herein, 
that it is a "citizen of the state of Illinois." This question is answered 
by the suprême court in the aiready cited case of Hôtel Co. v. Jones, 20 
Sup. et. 690, Adv. S. U. S. 690, 44 L. Ed. , wherein it is said: 

"The rule that for purposes of jurisdiction, and within the meaning of the 
clause of the constitution extending tht judicial powers of the United States 
to controversies between citizens of différent States, a corporation was to be 
deemed a citizen of the state creating It, has been so long reeognized and ap- 
plled that It is not now to be questioned. No such rule, however, has been 
applied to partnership associations, although such associations may hâve some 
of the characteristies of a corporation. • * » That a limite! partnership 
association created under the Pennsylvanla statute may be described as a 
'quasi corporation,' having some of the characteristies of a corporation or a 
new artiflcial person, Is not a snfflclent reason for regardlng it as a corpora- 
tion, within the jurisdlctlonal rule heretofore adverted to. That rule must not 
be extended. We are unwiUing to extend It so as to embrace partnership asso- 
ciations." 

In Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800, 
it wae said: 

"The allégation of the amended pétition Is that the United States Express 
Company Is a joint-stock company organized under a law of the state of New 
York, and is a citizen of that state. But the express company cannot be a 
citizen of New York, within the meanlng of the statutes regulating jurisdiction, 
unless it be a corporation. The allégation that the company was organized 
under the laws of New York Is not an allégation that it is a corporation. In 
fact, the allégation is that the company Is uot a corporation, but a joint-stock 
company, — that Is, a mère partnership; and, although it may be authorized by 
the laws of the state of New York to bring suit in the name of Its président, 
that fact cannot give the company power, by that name, to sue in a fédéral 
court." 

Thèse cases hold, if I correctly apprehend their meaning, that in 
suits in the fédéral courts, viffaerein jurisdiction dépends upon the di- 
verse citizenship of the parties litigant, the same, to confer jurisdic- 
tion, must be brought in the name of litigants of whom it can be 
properly averred that they are citizens of a named state, and that citi- 
zenship cannot be predicated of a partnership or joint-stock associa- 
tion. As aiready pointed out, the only défendant in this case is the 
firm of Armour & Co., and, as the firm is not a citizen of any state, it 
is not made to appear that the controversy is between citizens of differ- 
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ent States, and therefore it is a suit wbich is not removable to this 
court on the ground of diverse citizenship. 

In the brief âled in support of the pétition for a rehearing, it is 
argued that the case présents a question arising under the constitution 
of the United States, in that the state statute endeavors to confer 
jurisdiction over nonresidents of lowa, by a service had upon a mère 
agent, wliich, it is claimed, cannot be rightfully donc, and therefore 
tbe suit is removable, in that it présents a controversy arising under 
the fédéral constitution. It is well settled that, under the act of 
1888, a case is not removable on the ground that it involves a fédéral 
question, unless the existence of the fédéral question is made tO' ap- 
pear in the case stated in the plaintiff's pleadings. Tennessee v. 
Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511. 
The validity of the service of the original notice in this case is primari- 
ly a question arising under the state statute; and although, in the con- 
sidération thereof, a fédéral question may possibly become involved, 
it will then be a question presented by the défendant, which may or 
may not arise, and it cannot be made the basis for the removal of the 
case to this court on the ground that the controversy tendered by the 
plaintiff is one arising under the constitution or laws of the United 
States. It is open to the défendant to présent this question in the 
state court, and, if the ruling is adverse, then the matter can be car- 
ried to the suprême court of the United States; but the fact that a 
fédéral question of this character may be presented by the défendant 
does not make the suit brought by the plaintiff a controversy arising 
under the constitution or laws of the United States, within the mean- 
ing of the removal statute. The motion for a rehearing filed by the 
défendant is therefore overruled, and the case must be remanded to 
the state court on the ground that this court cannot take jurisdiction 
over a suit brought against the firm of Armour & Co., the individual 
partners not being made, in any form, parties défendant. 



FIFE et al. y. WHITTELL. 

(Circuit Court, N. D. Californla, June 11, 1900.) 

No. 12,837. 

1. Removal of Causes— JcKisDrcTioN—PRBStrMPTioN. 

If the right of removal to a fédéral court does not appear in the record 
of the state court, it must be clearly shovvn in the pétition for removal, or 
it will be presumed that it does not exist. 

2. Samb— DivBiîSE Citizenship— NoNEESiDENT Défendant — Pétition — Sufpi- 

CIENCT. 

A pétition by défendant for removal of a cause to a fédéral court on the 
ground of diverse citizenship, which allèges diverse citizenship and rési- 
dence of the parties, but fa ils to allège that the défendant is a "nonresident 
of the state" where the suit is brought, is insutilcient to authorize a re- 
moval under 25 Stat. p. 433, c. 866, § 2, providing that suits between 
citizens of dififerent states pending in a state court, Involving amounts 
within the Jurisdiction of the fédéral court, may be removed by the défend- 
ant or défendants therein, "being nonresidents of the state."i 

1 Diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp v. 
"Williams, 10 C. C. A. 249, and Mason v. DuUagham, 27 C. C. A. 298. 
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8. Bame. 

Where the jurlsdlctlon of a fédéral court dépends on diverse citizenship, 
either the record or the pétition for removal must show that défendant Is 
a nonresident of the state where the suit is brought, and, if this does not 
appear, the state court retains jurlsdlction, though the proceedings for re- 
moval may hâve brought the papers In the case to the fédéral court. 
4. Samb — Amending Pbtitioj;. 

A fédéral court has no jurisdlctlon to allow a pétition for removal to be 
amended so as to show that the cause Is In fact removable. 

Action at law by Ellen A. Fife and another against George Whittell. 
Motion to remand the cause to tlie state court. Granted. 

Rodgers, Paterson & Slack, for plaintifEs. 

J. P. Langliorne and Lloyd & Wood, for défendant. 

MOEROW, Circuit Judge. This action was brought by the plain- 
tiffs in the state court to recover from the défendant the sum of $790,- 
362, with interest, as damage suffered and Iosb sustained by reason of 
false and fraudulent représentations of the défendant, The défend- 
ant petitioned for the removal of the cause to this court, on the 
ground of diverse citizenship of the parties. The cause was brought 
to this court. The plaintiffs filed a plea to the jurisdiction of this 
court. The défendant answered. The plea was amended, and, by 
stipulation of counsel, the answer to the original plea was ordered to 
stand as the answer to the amended plea. Evidence was taken upon 
the issues raised, and argument heard upon the matter. The case is 
now before the court upon the suflQciency of the pétition for removal, 
and the évidence taken upon the issues presented by the amended plea 
and the answer thereto. 

In the pétition for removal the défendant allèges: 

"That the controversy in this action or suit, and every issue of fact and law 
therein, is wholly betvireen citizens of différent States, and which can be fully 
determined as between them; that Is to say, the plaintiffs, Ellen A. Fife and 
George S. Fife, are now, and were at the time of the flling ôf the complaint in 
this action or suit, citizens and résidents of the city and county of San Fran- 
cisco, state of California, and of the Northern United States judicial district of 
said state of California, and the défendant, your petitioner, George Whittell, Is 
now, and was at the time of the flling of the said complaint, a citizen and 
résident of the state of New Yorlî." 

Plaintiff contends that this allégation is insufficient, for the reason 
that it is not alleged that the défendant is a nonresident of the state 
of California. The act of March 8, 18T5, amended by the act of March 
3, 1887, and corrected by the act of August 13, 1888 (25 Stat. 433), 
provides, in section 1: 

"That the circuit courts of the TJnited States shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a civil nature 
at law or in equity * * * In which there shall be a controversy between 
citizens of différent states in which the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value aforesaid [two thousand dollars]." 

Section 2 of the same act provides that: 

"Any other suit of a civil nature, at law or in equity [that Is to say, any suit 
other than one arislng under the constitution or laws of the United States or 
treaties made or which shall be made nnder their authority], of which the cir- 
cuit courts of the United States are given jurisdiction by tlie preceding section, 
and which are now pending or which may hereafter be brought in auy state 
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court, may be removed into the circuit court of the United States for the proper 
district by tlie défendant or défendants therein being nonresidents of that 
statfi." 

Where the question of jurisdiction of the United States circuit court 
is presented, we are confronted at once with the presumption that the 
cause is without the jurisdiction of the court, unless the contrary 
afflrmatively appears. Turner v. Bank, 4 Dali. 8, 1 L. Ed. 718; Ex 
parte Smith, 94 U. S. 455, 24 L. Ed. 165; Robertson v. Cease, 97 
U. S. 646, 24 L. Ed. 1057; Grâce v. Insurance Co., 109 U. S. 278, 283, 
3 Sup. et. 207, 27 L. Ed. 932. We raust also bear in mind that the 
acts of 1887 and 1888 were designed to contract the jurisdiction of 
the circuit courts, both with respect to causes original and by removal. 
Hanrick v. Hanrick, 153 U. S. 192, 197, 14 Sup. Ct. 835, 38 L. Ed. 685; 
Railway v. Brow, 164 U. S. 277, 17 Sup. Ct. 126, 41 L. Ed. 431; 
Camprelle v. Balbach (G. C.) 46 Ped. 81. It is also an established rule 
that parties seeking to remove causes to the United States circuit 
court are bound to comply strictly with every provision required by 
the act. One of the provisions of the removal act is that, where a 
cause of action between citizens of différent states pending in the 
state court involves an amount within the jurisdiction of the United 
States circuit court, it may be removed to that court by the défendant 
or défendants therein "being nonresidents of the state." This re- 
striction to the right of removal, based upon the résidence of the de- 
fendants, is clearly jurisdictional, and, if it does net appear in the 
record in the state court, it must be clearly shown in the pétition for 
removal as a right which the défendant bas and claims, or it will 
be presumed not to exist. The fact that it may be inferred argu- 
mentatively from any averment in the pétition as to other facts is not 
sufQcient. 

In Amory v. Amory, 95 U. S. 186, 24 L. Ed. 428, the défendants al- 
leged that the suit was instituted by the plaintiffs as executors, and 
under letters of administration issued to them in New York, and that 
the plaintiffs, as such executors, were citizens of the state of New 
York. The averment was held insufficient, the court refusing to infer 
that the plaintiffs were personally citizens of New York. The court 
said: 

"From the language hère emploj'ed, the court may properly infer that, as 
persons, the plaintiffs in error were not citizens of New Jersey, as was the 
défendant." 

In other words, the court would infer or présume against jurisdic- 
tion, but not in its favor 

In Martin v. Snyder, 148 U. S. 663, 13 Sup. Ct. 706, 37 L. Ed. 602, 
the pétition of the défendants for removal of the cause to the United 
'States circuit court alleged "that the controversy in said suit is be- 
tween citizens of différent states, and that the petitioners were at 
the time of the commencement of this suit, and still are, citizens of the 
state of Illinois, and that ail the plaintiffs were then, and still are, 
citizens of the state of New York." It was not alleged in the pétition 
that the défendants were nonresidents of the state, and the court did 
not so infer. So far as diverse citizenship was concerned, the court 
appears to hâve had jurisdiction of the case; but, because it was al- 
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leged that the défendants were citizens of tlie state of Illinois, the 
suprême court inferred that they were also résidents of the state of 
Illinois, and that the circuit court was therefore without jurisdiction. 
Hère, àgain, the court inferred or presumed against jurisdiction, and 
not in its favor. The presumption that a private corporation is a 
citizen and résident of the state under whose laws it is organized is 
not applicable to the citizenshlp and résidence of an individual. 
Hanchett v. Blair (C. 0. A.) 100 Fed. 817, 822. In Black, Dill. Rem, 
Causes, § 171, the author, under the chapter title on "Pétition and 
Bond for Removal," discusses the necessary allégations of the pétition 
in relation to citizenshlp, and says: 

"Flnally, since the riglit of removal on tiils ground is glven to the défendant 
only when he is a 'nonresident' of the state in whieh the suit is brought, this 
fact must also appear in the pétition for removal." 

It is true no authorities are cited as supporting the text, but the 
author doubtless considered it fuUy justiûed by the gênerai principles 
of jurisdiction, as declared by the numerous cases upon the subject. 

My conclusion is that where the jurisdiction of the circuit court dé- 
pends upon the diverse citizenshlp of the parties, either the record in 
the state court or the pétition for remoral of the cause to the circuit 
court must show that the défendant is a nonresident of the state 
where the suit is brought. If this fact does not appear, the state court 
retains jurisdiction of the cause, notwithstanding the proceedings for 
removal may hâve brought the papers in the case to the circuit court. 
In view of the possibility that the court would so détermine this ques- 
tion, the défendant has applied for leave to amend the record so as to 
show that the défendant is a nonresident of this state. This motion 
must be denied. The court has no jurisdiction to allow such an 
amendment Where a pétition for removal in connection with the 
record in the cause fails to disclose grounds for removal, the docketing 
of the cause in the circuit court of the United States does not deprive 
the state court of jurisdiction, and the fédéral court has no power to 
grant leave to amend the pétition by stating facts that show that 
the cause was in fact removable. Powers v. Eailroad Go., 169 U. S. 
93, 101, 18 Sup. et. 264, 42 L. Ed. 673; Murphy v. Gold Co. (0. 0.) 
98 Fed. 321. The motion to remand is granted. 



In re DAVENPOBT. 
(Circuit Court, D. Washington, E. D. June 15, 1900.) 

JtTRiSDicTiON OF Tederal Coukts— Habbas Corpus— Dischaeqe op Statu 
Prisonbks. 

A fédérai court has, and should exercise, the power to discharge on a writ 
of habeas corpus a person held in confinement by state authorities for an 
act which Involves no moral turpitude, and is only claimed to be unlawful 
because prohiblted by a state statute, whlch, if construed to make such 
act an offense, Is in violation of the constitution of the United States. 

Interstate Commerce — State Législation Affecting — Constitdtiokalitt. 
Xhe authorlty of a state to enact laws whlch operate as a restraint upon 
Interstate commerce is limlted to measures whlch are wlthln Its legitimate 
police powers, and are reasonably necessary for the protection of Its citi- 
zens or thelr property. A state has no power to forbid trafflc in game 
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imported from anotlier state where It was lawfully klUed, and ttie claim 
that the prohibition will aid local officerg in detectlng violations of its 
game laws is inefCectual to overcome the objection to the constltutionality 
of such a statute. 

Pétition for Writ of Habeas Corpus. Case argued and submitted 
on the pétition and retum. Petitioner discharged 

Forster & Wakefleld, for petitioner. 
Mount & Merritt, for respondent. 

HANFORD, District Judge. By the record in this case it appears 
that the petitioner, L. M. Davenport, is a citizen of the state of Wash- 
ington, and is the keeper of a restaurant in the city of Spokane. 
Upon an information accusing him of violating a statute of tliis 
state enacted for the protection of wild game, filed in the superior 
court of the state of Washington for Spokane county, a warrant in 
due form was issued ont of said superior court, and the petitioner was 
arrested by the sheriff, and imprisoned awaiting trial. Thereupon 
he filed his pétition in this court invoking the power of this court 
to release him from imprisonment by a writ of habeas corpus. A 
writ was issued and served. The sheriff has made a retum setting 
forth the warrant, together with a copy of the information, and an 
agreed statement of facts upon which the information is founded, 
in the form of a stipulation signed by attorneys in behalf of the state 
of Washington and by the defendant's attorneys. The material part 
of said stipulation is as follows: 

"That the said Ij. M. Bavenport is a résident of the clty of Spokane, Spokane 
county, state of Washington, and that he is conducting a restaurant in said 
clty, and that on the Ist day of March, 1900, he had in his possession in said 
county and state, and ofCered for sale and sold therein, as a portion of a meal, 
one quail, and that the said quail was a portion of a box of quail that the said 
Davenport had purchased in the city ot St. Louis, state of Missouri, and caused 
to be shipped Into the state of Washington, and that the said quail, when 
taken in the state of Missouri, was lawfully taken under the laws of said 
state." 

The statute upon which the prosecution of the petitioner is founded 
reads as follows: 

"Every person who shall ofEer for sale or market, or sell or barter, any 
moose, elk, caribou, killed in this state, antelope, mountain sheep or goat, deer, 
or the hlde or skin of any moose, elk, deer or caribou, or any grouse, pheasant, 
ptarmlgan, partridge, sage hen, prairie chicken or quail at any time of the year, 
shall be guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished as hereinafter provided." Laws Wash. 1899, p. 278, § 3. 

The grounds upon which the petitioner asks for the protection 
of the fédéral court are that he is being deprived of his liberty with- 
out due process of law, in violation of the fifth and fourteenth amend- 
ments to the constitution of the United States, because the act for 
which he is being prosecuted is not criminal, unless the state law 
above quoted shall be so construed as to make it a misdemeanor for 
a restaurant keeper in this state to cook and serve to his customers 
wild game lawfully captured in another state, and lawfully im- 
ported into this state, and, if thus construed, the act is an attempt 
to restrain Interstate commerce, and for that reason void. It is the 
petitioner's contention that the statute does not apply to sales of 
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game not killed or taken "within this state, or, if tlie statute is ap- 
plicable to the case In liand, it is unconstitutional, and in either case 
lie is being imprisoned as if he were a criminal, although the act wliicli 
is the basis of the charge against him is not malum in se, nor a vio- 
lation of any valid statute. 

At the outset, the respondent questions the propriety of this court 
taking cognizance of the case. It is insisted that the point to be 
decided touches the sovereignty of the state; that a statute of the 
state must be construed, and the suprême court of the state is the 
tribunal specially authorized to détermine finally ail disputed ques- 
tions as to the true interprétation and meaning of the state laws, 
and as to their application to particular cases; that it is a misuse 
of the writ of habeas corpus for â fédéral court, having no appellate 
or STiperviSory jurisdiction over proceedings of the state courts, to 
issue that form of process for the purpose of controlling or defeat- 
ing proseeutions under the pénal laws of the state, and for thèse 
reasons the petitioner should be remanded, and left to submit ail 
questions as to hia rights under the constitution of the United States 
to be ârst determined by the state courts, and to apply to the su- 
prême court of the United States by writ of error for redress in case 
any right which he claims under the constitution and laws of the 
United States should be denied to him by the courts of the state. I 
can readily assent to the several propositions advanced by counsel 
for the state of Washington in this part of their défense as separate 
and abstract propositions, but to the aggregation, as a conclusion ap- 
plicable to this case, I do not assent. It is settled by the décisions 
of the suprême court that in granting or refusing the writ of habeas 
corpus, when applied for by persons accused or convicted of crimes 
under state laws, the circuit and district courts of the United States 
are required to exercise Sound discrétion, and thèse courts are not 
to assume the burden of deciding whether accused persons are guilty 
or not guilty of acts which are criminal, nor interfère with the state 
government in the enforcement of its criminal laws, in any endeavor 
to control the décision of questions of practice, or as to the validity 
of statutes alleged to be répugnant to the constitution of the state, 
and this court has steadfastly refused to consider the pétitions of per- 
sons convicted of such crimes as murder, râpe, and embezzlement. 
In re Friedrich (C. C.) 51 Fed. 747; Id., 149 U. S. 70-78, 13 Sup. Ct. 
793, 37 L. Ed. 653; In re Moore (C. C.) 81 Fed. 356; In re Considine 
{C. C.) 83 Fed. 157. But there is no moral wrong in the act of which 
the petitioner in this case is accused, and he is innocent of any of- 
fense, unless effect be given to the statute so as to deprive him of 
the right to import from other states supplies for his restaurant 
which are not in themselves unwholesome nor deleterious to the 
health, moral s, or manners of the people. As the question of first 
importance in the case is whether the statute upon which the prose- 
cuti on is based is répugnant to the constitution of the United States, 
the case is a proper one for the fédéral court to deal with in the 
first instance; for, if the state has assumed to enact a law which vio- 
lâtes the suprême law of the land, it is the business of the fédéral 
courts within the state to protect individuals from being eubjected 
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to prosecutions which amount simply to persécutions, and are viola- 
tive of the rights guarantied by the natioual constitution. 

It is unreasonable to présume that tlie législature of the state of 
Washington intended to enact a law to prevent the slaughter of 
game in the state of Missouri, and the title of the statute under con- 
sidération shows that its object was to restrain the destruction of 
wild animais and birds within the state of Washington. Neverthe- 
less the prosecuting offlcers of the state, and the attorneys specially 
employed to prosecute this petitioner, insist that the statute above 
quoted was intended by the législature to be as broad as its words 
mdicate, and that, within the letter and epirit of the law, it is a mis- 
demeanor to sell within this state birds lawfully bought in another 
state, where they hâve been captured and killed at a time and in a 
manner sanctioned by the laws of that state; and it is their conten- 
tion that this statute is valid as a police régulation, the purpose of 
prohibiting the sale within the state of imported game being to pre- 
vent évasions of another section of the statute, which prohibits the 
killing of game within the state, and to make it easier to detect 
violations of the game laws. It is insisted that the législature of 
this state has assumed to make it a misdemeanor for people within 
this state to hâve possession of or sell or use articles of food which 
are wholesome and entirely harmless for the mère purpose of making 
it easier to enforce the game laws, and that this purpose existing, 
as supposed, in the législative mind is potential to validate a statute 
which but for the particular purpose would be unconstitutional. 

This proposition does not appear to me to be sound. In the mo- 
tive suggested there is no sait to cure the act of unconstitutionality; 
for if it is legitimate to protect the interests of a few sportsmen, 
by enacting a law which dénies to the many ail right to eat im- 
ported game, there can be no good reason for denying the power 
of the state législature to foster home industry by making laws to 
prohibit the sale within this state of imported domestic poultry, 
or beef, or butter. It would certainly be much easier to enforce our 
local inspection laws, and insure the people against the risk of being 
defrauded by sale of bad méat or butter, if our markets might be 
closed to importera of thèse commodities. But the unconstitutionality 
of ail such local laws in restraint of interstate commerce has been 
deflnitely pronounced by the suprême court. Necessity is declared 
to be the limit of the power of a state in the enactment of laws of 
this nature. That is to say, mère rules of convenience, which inter- 
fère with trafSc between states, and which are not necessary as means 
of self-defense, are void, because they enter within the domain of 
the power committed by the national constitution to the national gov- 
ernment. In the case of Eailroad Co. v. Husen, 95 U. S. 46.5-471. 
24 L. Ed. 530, the opinion of the court by Mr. Justice Strong contains 
the following clear statement of the principle applicable to this case: 

"It may also be admltted that the police powers of a state jiistify the adop- 
tion of precautionary measures against social evils. TJnder it a state may leg- 
islate to prevent the spread of crime, or pauperism, or disturbance of tbe 
peace. It may exclude from its limits convicts, paupers, idiots, and lunatics, 
and persons lilîely to become a public charge, as well as persons afflicted by 
contagious or infectious diseases, — a right founded, as intimated in Passenger 
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Cases, 7 How. 283, 12 L. Ed. 702, by Mi. Justice Gréer, In the sacred law of 
self-defense. Vide NefC v. Pennoyer, 3 Sawy. 283, Fed. Cas. No. 10,083. The 
same principle, It may also be conceded, would justify tlie exclusion of prop- 
erty dangerous to ttie property of citizens of tlie state; for example, animais 
liaving contagious or infectious diseases. AU tliese exertions of power are 
in immédiate connection wlth tlie protection of persons and property against 
noxious acts of other persons, or such a use of property as is Injurlous to ttie 
property of others. They are self-defenslve. ♦ * * wiiile we imliesitat- 
ingly admit tliat a state may pass sanitary laws, and laws for the protection 
of life, liberty, health, or property within its borders; whlle It may prevent 
persons and animais suffering uuder contagious or Infectious diseases, or con 
victs, etc., from entering the state; whlle, for the purpose of self -protection, 
it may establlsh quarantlne and reasonable inspection laws, — it may not in- 
terfère wlth transportation Into or through the state, beyond what is abso- 
lutely necessary for its self-protection. It may not, under the cover of exert- 
ing its police powers, substantially prohibit or burden either foreign or Inter- 
state commerce. Upon this subject the cases In 92 U. S. [Henderson v. 
Mayor, etc., of New York, 92 U. S. 259, 23 L. Ed. 543; Chy Lung v. Free- 
man, 92 U. S. 275, 23 L. Ed. 550], to whlch we hâve referred, are very instruc- 
tive. In Henderson v. Mayor the statute of New York was defended as a 
police régulation to protect the state against the Influx of foreign paupers, but 
it was held to be unconstitutional, because its practical resuit was to Impose 
a burden upon ail passengers from foreign countries. And it was laid dovsm 
that, 'in whatever language a statute may be framed, its purpose must be de- 
termined by its natural and reasonable °tCect.' The reach of the statute was 
far beyond its professed object, and far into the realm whieh is within the 
exclusive jurisdictlon of congress. So, in the case of Chy Lung v. Freeman, 
where the pretense was the exclusion of lewd women, but as the statute waa 
more far-reaching, and affected other immigrants, not of any class which the 
state could lawfuUy exclude, we held it unconstitutional." 

In their argument counsel for the state hâve directed my attention 
to the following authorities, which to some extent support their 
theory: Ex parte Maier, 103 Cal. 476, 37 Pac. 402; Phelps v, Eacey, 
60 N. Y. 10; State t. Farrell, 23 Mo. App. 176; State v. Schuman (Or.) 
58 Pac. 661; People v. O'Neil (Mich.) 68 N. W. 227, 33 L. K. A. 696; 
Eoth V. State, 51 Ohio St 209, 37 N. E. 259; Com, v. Savage (Mass.) 
29 N. E. 468; Geer v. Connecticut, 161 U. S. 519, 16 Sup. Ct. 600, 
40 L. Ed. 793. I fully assent to the doctrine of thèse décisions, 
holding that it is compétent for state législatures to enact laws for 
the protection of game, and I do not question the décision of the 
suprême court of the United States in the case last cited, holding 
that the législature of a state has the constitutional power to en- 
tJrely prohibit the killing of game within the state for the purpose of 
conveying the same beyond the limita of the state; for it is true, and 
it is an elementary principle, that the wild game within a state be- 
longs to the people in their collective sovereign capacity. Game is 
not the subject of private ownership, except in so far as the people 
may elect to make it so; and they may, if they see fit, absolutely 
prohibit the taking of it, or traiHc or commerce in it. But the power 
of a législature in this r^ard only applies to game within the state 
which is the property of the people of the state, and no such power to 
interfère with the private affairs of individuals can affect the right 
of a citizen to sell or dispose of as he plea.ses game which has be- 
come a subject of private ownership by a lawful purchase in another 
state. This décision of the suprême court does not, directly or 
indirectly, supi^ort the proposition that the législature of one state 
has the constitutional power to prohibit trafflc in game imported 
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from anofher state; and the other cases cited by counsel, wMch do 
seem to sustain their contention, are not binding as authorities in 
this court, and as tbey do not, in my opinion, rest upon sound prin- 
ciples, I must décline to defer to them. 

It is my conclusion that the statute of the state under which the 
petitioner is being prosecuted, if applicable at ail to the facts of 
his case, is unconstitutional and void, and therefore the petitioner 
is restrained of his liberty in violation of the constitution of the 
United States, and it is the duty of this court to set Mm at liberty. 
Petitioner discharged. 



WINTERS V. DEAKE. 

(Circuit Court, N. D. Ohio, W. D. June 12, 1900.) 

L REMOVAt OF Causes^FbdebaTj Question — Pleadtng. 

The rule that a cause is not removable, as one arising under the consti- 
tution or laws of the United States, uniess such fact appears (rom the 
plaintiff's pieading, applies only to cases in which the fédéral question is 
one inhering in the controversy itself, so that if raised by the défendant, 
and determined against him by the state court, he may remove it for 
review by appeal or writ of error to the suprême court; and such rule can- 
not be so extended as to permit a plaintiff to prevent the removal of a 
suit against a receiver of a fédéral court by omitting to state in his plead- 
Ings by what court défendant was appointe! receiver.i 

2. Pleadinq— CoNSTKncTiON OF Pétition— Facts Stated bt Implication. 

A déclaration alleging that the défendant was duly and legaliy appointed 
receiver of a railroad, and, as such receiver, by order of the court tooli 
possession of and operated said road, may be talîen as stating, by implica- 
tion, the court by which the défendant was appointed receiver, according to 
the fact. ' 

8. Eemoval op Causes — Feaud dpon Fédéral Jurisdiction— Suppression oi" 
Facts in Pleading. 

The omission of a plaintiff in his déclaration in an action against a 
receiver to state that the défendant was appointed such receiver by a 
court of the United States, where such was the fact, and the absence of such 
statement is relied upon to prevent the removal of the cause, may fairly 
be considered as a fraud upon the jurisdiction of the fédéral court, whether 
so intended or not. ' 

On Motion to Eemand to State Court. 

The plaintiff's pétition, in its caption and in the body of It, as also the sum- 
mons or writ, sues the défendant "as the receiver of the Cincinnati, Jackson & 
Maeklnaw Railway Company," but nowhere states the fact that he was ap- 
pointed receiver, or that he holds and opérâtes the road by order of the United 
States circuit court for the Northern district of Ohio. The défendant in 
proper tlme flled in the state court his pétition for removal, setting forth ail the 
requisite jurisdictional facts, and, among others, ''that the suit is one 
arising under the constitution and laws of the United States, to wit that said 
suit Is against a receiver appointed by a court of the United States," he hav- 
Ing been duly appointed by the circuit court of the United States for the 
Northern district of Ohio, and that he did at the time of the alleged injury, 
and does now, hold and operate the railroad as such receiver, and not otherwise. 
The motion to remand is based on the ground that it does not appear by the 
record in the plamtifll's statement of her case that the défendant is a receiver 

1 Jurisdiction of suits against receiver of fédéral courts, see note to J. I. 
Case Plow Works v. Finks, 26 C. 0. A. 49. 
102 F.— 35 
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appolnted by a fédéral court, nor otherwlse that It Is a case arislng under thé 
constitution and laws of the United States, than by tlie pétition for removal 
itself, which is not permissible. 

Snook & Savage and W. F. Corbett, for plaintiff. 
Swayne, Hayes & Tyler and Doyle & Lewis, for défendant 

HAMMOND, J. It must be conceded that the suprême court of the 
United States, in removal cases, has carried the doctrine that the 
jurisdiction of the subject-matter must appear on the face of the plain- 
tiff's own case, and cannot be injected into the record by the défendant 
in making his case for removal, to such extrême length that our juris- 
diction hère is very doubtful. Tennessee v. Union & Planters' Bank, 
152 U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511; Chappell v. Waterworth, 
155 U. S. 102, 15 Sup. et. 34, 39 L. Ed. 85; Land Co. v. Brown, 155 
U. S. 488, 15 Sup. Ct. 357, 39 L. Ed. 233; Railway Co. v. Skottowe, 
162 U, S. 49a, 16 Sup. Ct. 869, 40 L. Ed. 1048; Metcalf v. Watertown, 
128 U. S. 586, 9 Sup. Ct. 173, 32 L. Ed. 543; Railroad Co. v. Barbour, 
19 C. C. A. 546, 73 Fed. 513. And yet it can scarcely be conceived 
that it is the intention of those décisions to apply the doctrine to a 
case like this, which présents in such simple form the opportunity, and 
its use, of defrauding the fédéral court of its rightful jurisdiction by 
the designed concealment of the jurisdictional fact that the défendant 
is the receiver of the fédéral court. The omission to describe him as 
such could hâve, in law, no other effect than that. It takes advantage 
of the indulgence of an act of congress which allows receivers of féd- 
éral courts to be sued without leave of the courts, to abuse it, by 
subjecting such receivers to a jurisdiction they might f^void but for 
that abuse. Act Aug. 13, 1888, c. 866, § 3 (25 Stat. 436). 

Certain it is that it wae not the intention of congress to so extend 
the indulgence. It had the simple purpose of allowing plaintiffs 
to sue receivers without the delay and expansé of obtaining leave from 
courts often not accessible for that purpose without it. But there is 
nothing to indicate a surrender so disastrous to ail control of those 
dealing with the receivers, and so enormously embarrassing to the 
fédéral courts in the administration of their receiverships, as the con- 
tention of the plaintiff in this case, if sustained, would impose. Just 
think of it. A plaintiff may, if that contention be Sound, of his own 
arbitrary choice deprive every fédéral court, without exception, of any 
possible jurisdiction of his suit for damages against a fédéral receiver. 
Not even the suprême court of the United States, by writ of error or 
appeal, could revise his recovery in any respect whatever. And this 
he could do by the simple device of omitting ail mention of the fact in 
his pleading that he was suing a fédéral receiver. For, be it remem- 
bered, the only usefulness of that fact, in a case like this, is to give 
the fédéral court jurisdiction by removal. If the omission may defeat 
that right, it is a final and fatal defeat. If the défendant cannot set up 
the fact in his pétition for removal, and claim the right of fédéral 
jurisdiction, then and there, as one given to him under the constitution 
and laws of the United States, he can never set it up elsewhere or in 
any way, and reçoive that benefit. If in the state court he plead it 
or set it up in his answer, cui bono? It is an immaterial plea or issue, 
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and lie could take nothing by it. It is a mere waste of paper to plead 
it, for he could not by such a plea transfer the case to a fédéral court, 
nor ask any relief because of the fact It does not go to tlie mérita 
of the controversy, pertaining only to the matter of jurisdiction, venue, 
or forum in which the action is to be tried. Except the desired change 
of forum, there is nothing else involved in the right he claims under 
the fédéral laws, and no other fédéral question, so called. And hère, 
it seems to me, lies the plain distinction between this case and those 
relied upon by the plaintiff. 

Those are cases where the right claimed under the constitution and 
laws of the United States is of that substantial character which be- 
longs to or inheres in the controversy itself, as a part of its merits, — 
one that, if the plaintiff do not develop in his case as he pleads it, 
the défendant may nevertheless plead or set up in his answer; and, 
although he may not remove the suit to a fédéral court, in limine, 
he may, if the fédéral right be denied him, remove that to the su- 
prême court of the United States from the state court of last resort, 
and there hâve it determined by a fédéral tribunal. But should those 
décisions hâve any application to those cases involving a right or 
claim under the constitution and laws of the United States, like this, 
where the remedy of a writ of error or appeal to the suprême court of 
the United States would be unavailing to settle the rightfulness of the 
claim as one arising under the constitution and laws of the United 
States? I think not. We must hère, however, guard against any 
possible confusion in the meaning of what bas just been said. If the 
state court should refuse this removal, as I understand is the case, 
and go on, as it may, with the litigation, the very question we are 
now considering on this motion to remand would arise, and might be 
taken from the state court of last resort to the suprême court of the 
United States. That is to say, the question would be presented to the 
state and fédéral suprême courts, respectively, whether or not there 
would exist a right of removal where the averment that the défend- 
ant was a fédéral receiver had been omitted from the plaintiff's péti- 
tion and was to be found only in the defendant's removal pétition. 
But that is not the unavailing writ of error referred to in the above- 
suggested test. 

Again, if this motion to remand should be granted, there could be 
no writ of error from our judgment in that behalf, and the jurisdiction 
of the state courts would indeed become final. But that is by force of 
the statute which dénies a writ of error from such judgments for the 
very purpose of making the jurisdiction of the state courts conclusive. 
Act Aug. 13, 1888, c. 866, § 2, last clause (25 Stat. 435). And hère 
it may be remarked that this feature of the removal acts makes it ail 
the more necessary that the right of removal should not be unduly 
impeded by carrying too far the doctrine contended for by the plain- 
tiff. It is desired, also, to get away from that possibility of confusion 
in applying the test of our jurisdiction above suggested, and which 
seems, to my mind, so conclusive in its favor. 

Let us take the case of Tennessee v. Bank of Commerce, 152 U. S. 
454, 14 Sup. et. 654, 38 L. Ed. 511, for illustration of our meaning. 
There the fédéral right relied upon by the défendant bank was that of 



548 102 FEDERAL RBPORTEK. 

an inviolable charter contra et of exemption from taxation. While it 
was lield that neitlier by original jurisdiction nor by removal could a 
circuit court of tbe United States acquire jurisdiction unless tbat fact 
should appear by the plaintifE's statemeat of bis own claim, it was left 
open to the défendant banks to set up the exenaption in tbeir défense to 
any suit brought in the state court. And Mr. Justice Gray, quoting 
from another case, especially calls attention to this right of the défend- 
ant to invoke a fédéral décision of bis fédéral question by bis own 
pleading, in the f ollowing words : 

"In support of this view it may be added that tlie défendant in such case is 
not without remedy in a fédéral court; for if he bas pleaded and relied on such 
défense in the state court, and that court has decided against him In regard to 
it, he can remove the case into this court by wrlt of error, and bave the ques- 
tion he has thus ralsed decided hère." 152 U. S. 462, 14 Sup. Ct. 657, 38 L. 
B3d. 514. 

This is precisely what the Tennessee banks subsequently did, and 
afterwards their claim of charter exemption was decided against them 
by the suprême court of the United States. Bank of Commerce v. 
Tennessee, 161 U. S. 134, 16 Sup. Ct. 456, 40 L. Ed. 645; s. c. 163 U. S. 
416, 16 Sup, Ct. 1113, 41 L. Ed. 211. Whenever that remedy is not 
open to a défendant, the rule that he cannot remove bis case unless the 
fédéral question appears in the plaintifif's statement of bis own claim 
does not apply, in my judgment, since it would come to the absurd re- 
suit that the plaintifl could exclude him from the fédéral court alto- 
gether by his simple volition, and a careîul omission from bis pétition 
or déclaration of the fédéral fact, if it may be called so. 

Now, if no attempt had been made to remove this case, and the 
défendant had pleaded and relied on the fact that he was appointed by 
a fédéral court as the rèceiver of a railroad company whose affaira 
were by that court being administered in foreclosure or insolvent 
proceedings, the plain answer would bave been that nevertheless he 
was liable to suit in the state court, which is true. It is no défense to 
a suit for personal injuries that the défendant is the rèceiver of a 
fédéral court, and it présents, and can présent, no important issue to 
be decided against him, nor for him, as to that matter. If the plea pre- 
stnted an issue of fact, as to whether he had or had not been appoint- 
ed the rèceiver of a fédéral court, a décision of that issue in his favor 
would do him no good, for he could take nothing by it; and he could 
be no worse off by a décision of that issue against him. It would be 
what the old pleaders call an "immaterial issue." In no event could 
he by such a plea remove the merits of his case to a fédéral court by 
writ of error. And yet the suprême court bas decided that that is 
the fédéral fact which constitutes the case one arising under the 
constitution and laws of the United States, and entitles the défendant 
to fédéral jurisdiction or to a fédéral forum. Eailroad Co. v. Cox, 
145 U. S. 593, 12. Sup. Ot. 905, 36 L. Ed. 829. How can he secure 
thia, if he may not state the fact in his pétition for removal? If it 
be insisted that he may plead it, and that, if the plea goes against 
him, he may, on writ of error to the suprême court, if that be possi- 
ble, bave the décision against him reversed, then there is only es- 
tablished the fact that he is a rèceiver of a fédéral court. It does 
not bring the plaintifE's suit for injuries, and the question whether the 
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receiver be lîable, and, if liable, for what amount of damages, before 
any fédéral tribunal for its détermination; and that is the only right 
which is important to him, and whicli he can never assert in any 
way if it be denied to him to assert it in bis pétition for removal wben 
the plaintiff fails to state it in bis cause of action. 

Tbis case is more like that of Eailway Co. v. Cody, 166 U. S. 
606, 17 Sup. et. 703, 41 L. Ed. 1132, tban tbose cited in favor of the 
plaintiff's contention; the leading one being the Bank of Commerce 
Case, already cited, and another, most relied upon, being the case of 
Kailway Co. v. Skottowe, 162 U. S. 490, 16 Sup. Ct. 869, 40 L. Ed. 1048, 
which is cited and distinguished in the Cody Case, supra, as not being 
out of harmony with it. In the Cody Case the défendant was a fédéral 
corporation, and as such entitled to remove the suit. The plaintiff 
had, as in this case, artfully omitted to state that the défendant was 
a fédérai corporation; using very much the same language as that 
used in the pleading of the plaintiff hère. But it was held that the 
Skottowe Case, supra, did not apply, and that the défendant company 
might set up its fédéral character in its pétition for removal. 

This view renders it quite unneeessary to consider the question 
whether it opérâtes as a fraud ui)on the jurisdiction of the fédéral court 
to omit the averment that the défendant receiver was appointed by the 
fédéral court, or whether the averment of the plaintiff's déclaration 
that "the défendant, F. B. Drake, was duly and legally appointed re- 
ceiver of said corporation, and, as such receiver, by order of the court 
took possession and control," etc., "and on bis appointment as such, 
under and pursuant to the order of the court, took charge of said rail- 
road," etc., "and immediately begun to operate the same for the pur- 
pose of carrying passengers and freight, and bas ever since operated," 
etc., imports into the plaintiff's statement, necessarily, the omitted 
words, viz. "by the United States circuit court for the Northern dis- 
trict of Ohio." But it may be well enough to remark that by analdgy 
from other instances the omitted words might very well be taken to 
be necessarily implied, as, when it is averred that one is sued "as 
administrator of the estate of A. B.," it is necessarily implied that he 
was duly and legally appointed by whatever court had power to ap- 
point, and by that court which in fact did appoint him administrator. 
It is true that either of more tban one court might bave the power 
of appointment, and likewise the administrator may bave been in 
fact appointed by more tban one court, as might a receiver. Still, in 
aid of the jurisdiction, where the character or capacity is sufl9ciently, 
though not fully, described, it will be implied, according to the pré- 
cise fact, which is only imperfectly stated, or, on the other hand, mère 
surplusage may be rejected in aid of the suit, if the whole déclaration 
shows the true intendment. Curtis v. Bowrie, 2 McLean, 374, Fed. 
Cas. No. 3,498; Braden v. Hollingsworth, 8 Humph. 19. The court 
appointing the executor or administrator need not be named in the 
pleading, but may be implied even where the stricter rule applies 
against a représentative plaintiff. 8 Enc. PI. & Prac. 607, citing 
langdon v. Potter, 11 Mass. 313 ; Brown v. Nourse, 55 Me. 230 ; Ellis 
v. Appleby, 4 Ey. & Corp. L. J. 462; Champlin v. Tilley, 3 Day, 305; 
Jordan v. Hamlink, 21 D. C. 189. The defendant's représentative ca- 
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pacity may be etated less technically and precisely than a plain- 
tiff's, and, of course, being largely a matter of évidence, as to him 
the implication in pleading is the more readily indnlged. 8 Enc. PI. 
& Prac. 683. The ruie permitting implication in pleading as to the 
name of the court appointing an administrator, according to the 
fact, adjusts itself still more readily to the case of suits against re- 
ceivers, though no case has been found raling the point. 

As to the question of intentional fraud upon the jurisdiction of the 
fédéral court by omitting to describe the défendant receiver as one ap- 
pointed by a fédéral court, it may be said that, whether the omission 
be intended to prevent a removal or not, the effect is, if the plaintifE's 
contention be well founded, just the same, and the removal becomes 
impossible. In such cases the fraudulent intention may be con- 
dusively assumed, upon the familiar principle that one always in- 
tends, in law, the necessary conséquences of that which he does, and 
will not be heard to aver to the contrary. Mr. Justice Miller 
States the proposition briefly when he says, in Wilson v. Bank, 17 
Wall. 473, 486, 21 L. Ed. 728, that "the gênerai légal proposition is 
true, that where a person does a positive act, the conséquences of 
which he knows beforehand, he must be held to intend those consé- 
quences." One who makes a voluntary conveyance will be held to 
intend the hindrance it brings to his creditors, although he did not 
realize the fraudulent character of the act, or know of the conditions 
which in law make it fraudulent. Mitchell v. Beal, 8 Yerg. 134 ; Pree- 
man v. Pope, 5 Ch. App. 538; Id., 9 L. R. Eq. 206; Bump, Fraud. 
Oonv. 70. So, if one, without any right or reasonable ground to 
sue another, joins him as a home défendant with one against whom 
he has a cause of action, being a citizen of another state, and the 
joinder has the effect to defeat the right of removal to a fédéral court, 
he eommits a fraud upon that jurisdiction, although he may not hâve 
beén aware of the effect, or may not hâve had it in his mind to def raud 
the jurisdiction, as he does in fact. Certainly he will not be allowed 
to profit by his ignorance in that regard, and take the beneflt of his 
act, to the détriment of the adversary party. He stande in the same 
attitude as if he had deliberately and artfully done the act of which 
he desires to take advantage. Arrowsmith v. Eailroad Co. (G. C.) 57 
Fed. 165; Arapahœ Co. v. Kinsas Pac. R. Co., 4 Dill. 277, Fed. Cas. No. 
502; Landers v. Felton (C. C.) 73 Fed. 311. Mr. Justice Miller said 
in one of thèse cases last cited, "We must therefore be astute not to 
permit devices to become successful which are used for the very pur- 
pose of destroying that right" (the right of the removal). This motion 
to remand might well be denied, therefore, on the ground that the 
omission to describe the défendant as a receiver appointed by the 
United States court operated to defraud the défendant of his right of 
removal, whether so intended or not. Motion denied. 



ACTIENGESELLSCHAFT VEKEINIGTE DLTRAMAEINE, ETC., V. AMBEEQ. 651 

ACTIENGESBLLSOHAFT VEREINIGTE ULTRAMARINB FABRIKEN, 

VORMALS LEVERKUS, ZELÏNER & OONSORXEN 

IN NURNBERG, v. AMBERG. 

(Circuit Court, D. New Jersey. May 7, 1900.) 

UNFAin Compétition— Packages and Labels — Right to Exclusive Use. 

ïo eutitJe a manufacturer to protection in tbe exclusive use of the styte 
of paclvage and label adopted by him as to shape, colors, and gênerai ap- 
pearance, it must appear not only that he was the first to use sueh dress 
for his goods, but that its use by him bas been gênerai, continuons, and 
exclusive, so that it has become a dlstinguishing marie of hls producta. 

In Equity. Suit for relief by injunction against unfair compéti- 
tion in trade. On final hearing. 

Frederick W. Holls, for complainant. 
Louis G. Raegener, for défendant. 

KIEKPATRICK, District Judge, The complainant herein is a 
corporation engaged in the manufacture of ultramarine wash blue 
and coloring matter, in the city of Nuremberg, in the kingdom of 
Bavaria, which it allèges that it and its predecessors hâve contin- 
uously since 1851 marketed in a box of a particular kind, size, and 
style, thereby giving to their product a distinct and well-marked 
individuality, which differentiated the same from ail other wash 
blues, by whomsoever made, and caused the same to be widely and 
generally and favorably known to the trade by such dlstinguishing 
marks. The bill charges that the défendant, with knowledge of 
thèse facts, and with intent to mislead the public, and induce them 
to buy his inferior product of wash blue, has, without complainant'» 
consent, put upon the market, in substantially the same dress, hie 
packages of ultramarine wash blue, thereby creating an unfair com- 
pétition in trade, whereby the complainant is injured in its business, 
and the public deceived. Injunctive relief is prayed for. The pack- 
age to the use of which the complainant claims the exclusive right 
consists of a box about 4^ inches long, 3^ inches wide, and 1| inches 
deep. It is made of pasteboard, covered on the outside with blue 
paper having numerous gold stars printed upon it, and having the 
edges of both the box and its lid bordered with gold-colored paper. 
Upon the outside and top of the lid of each box is afflxed a label 
printed in blue ink upon white ground. The words "Nuremberg 
Ultramarine Works" are printed thereon in blue ink, and the words 
"Trade-Mark" and "Schutzmarke" printed in red ink, and also in 
undulating lines. The label is divided into three panels inclosed in 
lines printed in blue ink, and forming parallelograms. Directions 
for its use are printed in blue ink in the outer two of the three 
panels, while witîiin the large middle division, besides the printing 
and undulating lines above referred to, is a coat of arms consisting 
of three red shields, containing the monogram "U W and the word 
"Germany" printed in red at the bottom of the label. Upon one 
end of complainant's box there is affixed another label, containing 
a shield and monogram "U N," with the word "Schutzmarke" print- 
ed in blue ink on white paper; and at the opposite end of the box 
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there is another label, printed in blue and gold, upon white paper, 
containing représentations of gold medals said to liave been awarded 
at World's Fair held in Paris in 1867. Tlie défendant admits that, 
so far as appearance goes, his package, witt its cover and labels, 
would be suiBciently similar to that of complainant to entitle it to 
tbe relief prayed for, but Le dénies that the complainant bas any 
exclusive property right in the box and label sued on. The issue 
made by the parties is one of fact. The burden of proof is on the 
complainant to establish its right. To entitle the complainant to 
a decree, the court should be satisfled that the complainant, or some 
one through whom it claims, was the first to adopt this particular 
style of dressing for nltramarine wash blue, and that since such 
adoption its usage by them bas been gênerai and continuous and 
exclusive. Their product must hâve become known to the gênerai 
trade by this distinguishing mark, so that the use of it or its sem- 
blance by other dealers would hâve creâted confusion in the minds 
of intending purchasers, and they thereby induced to buy the goods 
of another believing them to be complainant's product. The testi- 
mony of Johannes Zeltner (who speaks from information only) tends 
to show that the complainant began the use of this particular style 
of packing for its goods in 1851, and has used it continuously since. 
He also swèars that to his knowledge it was not used by any other 
dealers, but he fails to state what his opportunity for observation has 
been. On the other hand, Henry Merz, Margaretha Lautenschlager, 
Léon Hirsch, and Maurice D. Eger, importers, manufacturer», and 
dealers in ultramarine blue, ail of whom réside in the United States, 
swear positively of their own knowledge that boxes similar in size 
and décoration to that described in complainant's bill hâve for near- 
ly 20 years been imported into tbe United States from Germany and 
France, and that Heller & Merz, American manufacturers, hâve also 
used the boxes and labels for many years. Henry Merz, one of de- 
fendant's witnesses, testifies that he has been a manufacturer and 
dealer in wash blue in the United States; that for upw'ards of 20 
years he has been acquainted with the trade, and that be has never 
known the imported product to be received into the United States 
except in boxes substantially similar in size and style of décoration 
to those used by complainant. He mentions names of several for- 
eign manufacturers other than complainant, who, during ail the 20 
years, hâve been using the same style of dressing for their goods. 
Mr. Merz also testifles that the firm of which he was a member used 
for 18 years similar boxes and labels for packing ultramarine wash 
blue manufactured by them in the United States. Léon Hirsch, 
who has been for 18 years importer of ultramarine wash blue into 
the United States, buying from merchants in Germany, Saxony, and 
France, swears that ail goods handled by him were packed in blue 
boxes, with gilt stars and edges, marked with a white label printed 
in blue, with smaller labels on the ends containing the word "Trade- 
Mark" and a gilt représentation of gold medal, ail substantially like 
that used by complainant. To the same effect is the testimony of 
Margaretha Lautenschlager and Maurice D. Eger. The évidence, 
taken as a whole, fails to satisfy me that the complainant has any 
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exclusive right to the use in this country of the box and labels de- 
scribed in its bill, or that said boxes and labels hâve become dis- 
tinguishing marks by which its ultramarine wash blue bas become 
known to the trade, or that their use by the défendant créâtes any 
confusion in the trade whereby dealers or purchasers or the gênerai 
public are deceived. The bill should be dismissed. 



McGOURIN V. UNITED STATES. 
(District Court, N. D. Plorida. June 9, 1900.) 

L Commissionbb's Fées— Mbthod op Computing Folios in Docket Entries. 

An order of court requires eaeh commissioner to keep a docket, in 
wliicii sliould be entered tlie proceedings in a cause. Where It appears 
tliat tliese entries are not a mère récital, but a cbronological entry of 
steps taken in the cause, tlie commissioner is entitled to ctiarge 15 cents 
per folio, counting each separate entry -with relation to a distinct step or 
proceeding in the case as a separate folio, although they luay relate to the 
same case and be entered under the same caption. 
2. Same— Per Dibm for Hbabing. 

Paragraph 3, § 847, Rev. St., provided, "For hearing and deciding on 
criminal charge, five dollars a day for the time necessarily cmployed." 
Such section does not suggest any particular description of criminal 
charge for which such per diem is chargeable, and it must be aecepted 
in its gênera] sensé, and include hearing on capias and bench warrant. 
8. Same— Fbes for Copies op Subpœkas. 

A raie of court requiring the clerk to make copies of ail process issued 
by the court, includiug subpœnas for witnesses, and providing that ail per- 
Bons on whom process is served shall bave a copy thereof. is binding on a 
commissioner, and he is entitled to fées for copies of subpœnas iseued by 
him in criminal cases to be heard before hlm. 
4. Same— Unexecdtkd Writs. 

If a warrant of arrest is returned by the marshal as "Not found," this 
is such a return as should be entered by the commissioner, and is a proper 
claim against the govemment. 
6. Same — Filing Copies op Afpidavit. 

A commissioner is entitled to charge the usual fee for flling copies of 
affidavits taken before other commissioners in the district, and which hâve 
been attached to warrants and returned before such commissioner. 

6. Same— Veripication to Depoty Makshals' Accodkts. 

Up to the time a commissioner is notified of a chan^ije in the régulations 
relative to the authentication of deputy marshals' accounts for charges 
and fées in cases heard before such commissioners, he is entitled to 
charge for fées earned relative to oath and jurât to such accounts, which 
had been theretofore required by régulations from the department. 

7. Same—Copies dp Appidavits. 

The act of August 18, 1894, requires ail offlcers or magistrates issulng 
warrants to attach thereto a certified copy of the complaint; and, where 
this is done by the commissioner, he Is entitled to the statutory fee for 
the copy. 

8. Same— Separate Commitments por Défendants Jointlt Arrested. 

The circumstance that two or more défendants are arrested under the 
same warrant does not necessarily make It the duty of the commissioner 
to commit the said défendants jointly under the same temporary commit- 
ment. An allowance for separate writs, when issued, is deemed proper; 
and where the défendant has been brought before a commissioner, and 
committed pending the hearing, it is not necessary to issue another tem- 
porary commitment, where the hearing is continued, if the défendant is 
recommitted to the custody of the same jailer pending a further disposi- 
tion of the cause. 



554 102 federal reporter. 

9. Samb— Pbk Dieus in Poor-Convict Cases. 

The act of May 28, 1896, preseribing a new set of fées for commlssion- 
ers, applies only to the new set of commissioners lo be appointée! July 1, 
1897; and the old fee blU applled to commissioners up to that time. 

Buckner Chipley and Henry Bellinger, for petitioner. 
John Eagan, U. S. Dist. At^. 

SWAYIîE, District Judge. *The pétition shows that the petitioner 
has complied with ail the requisites of the act of congress of March 
3, 1887, conferring jurisdiction on this court to hear causes of this 
nature. The pétition, having been dismissed beforç the entrj of 
final judgment, was revived under the act of February 26, 1900, and 
now cornes on for final hearing on pétition, démarrer, plea, and agree- 
ment of facts. Taking up the scheduies, as they are presented in the 
pétition and demurred to in toto by the district attorney, I hâve 
arrived at the following conclusions relative to the légal principles 
applicable thereto: 

Schedule A includes charges for docket entries relative to the is- 
sue of process, retum, date of taking aifidavit, date of hearing, dis- 
position of cause, etc., in compliance with the order made by this 
court on the 5th day of May, 1881, made by Circuit Judge Pardee, 
whereby commissioners are required to keep such a docket, in which 
shall be entered the time of taking the affidavit, the issuing of pro- 
cess, the hearing, and orders relative to bail and discharge and bind- 
ing over. Petitioner contends that, as each order or proceeding is 
entered in a separate paragraph, he is entitled to be paid at the 
rate of 15 cents per folio for each of such entries, under paragraph 
8, § 828, Rev. St. which reads, "For entering any return, rule, order, 
continuance, judgment, decree or recognizance, or drawing any bond, 
or making any record, certificate, retum or report, for each folio, 
ûfteen cents" (which act is made applicable to commissioners by 
paragraph 7, § 847, Rev. St.), "and for any other service the same 
compensation as is allowed to clerks for like service." 

Section 854, Rev. St., provides: 

"The term 'folio' in this chapter shall mean one hundred -words, counting 
«each figure as a word. When there are over fifty and under one hundred 
words, they shall be counted as one folio; but a less numher than flfty 
shall not be counted, except whère the whole statute, notice, or order contalns 
less than flfty words." 

In the case of U. S. v. Allred, 155 U. S. 591, 15 Sup. Ct. 231, 39 L. 
Ed. 273, the suprême court held: 

"A commissioner of a circuit court Is an offlcer of the court, authorized 
by law, and is entitled to his fées • • * for making entries on the docket. 
In various cases, of the name of an afflant, his officiai position, if any, date 
of issuing warrant, name of défendant and witnesses, and final disposition 
of the case, when required by rule of court." 

And the same court, in passing on the construction of paragraph 
8, § 828, Rev. St., in U. S. v. Kurtz, 164 U. S. 50, 17 Sup. Ct. 15, 41 L. 
Ed. 347, relative to the making up of final records, holding such to 
be but an instrument, in connection with analogous entries to the 
one in litigation under this schedule, says: 

"By his method of computatlon the elerk charges for each entry many of 
which are less than a dozen words in length, as for one hundred words. 
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Tlils may be proper where the charge is made under the first clause of tlie par- 
agraph, 'for entering any return, rule, order, etc.,' upon the journals of the 

court." 

See, also, Cavender v. Cavender, 10 Fed. 828, 3 McCrary, 383. 
This question has been adjudicated before by this court. See MarsL 
V. U. S. (D. C.) 88 Fed. 879. 

In view of thèse décisions, my attention bas been called to a dé- 
cision of the comptroller (In re Cowles, 5 Dec. Compt. 120), which, 
together with a former décision of the comptroller (In re Speed, 1 
Bowler, 197), are the only cases I bave been able to find bearing on 
this question. After reading the latter décision over carefully, I 
am unable to find any référence to the case of U. S. v. Kurtz, al- 
though the latter was"^decided in October, 1896, and the former case 
in September, 1898. The comptroller either was unacquainted with 
this case, or chose to ignore the latter clause in the Kurtz Case as 
obiter dicta; but, eren conceding that such is the case, it seems 
to me that in a décision of as far-reaching conséquence as this one 
of the comptroller, an opinion of the suprême court should be en- 
titled to some considération, or, at least, comment. In the Cowles 
Case the comptroller says: 

"If the contention of the clerk, in the broad sensé In which he asserts It, Is 
correct, that he is entitled to a fee of 15 cents for every entry he may make 
in malting up the record in a cause concerning a rule, return, order, contlnu- 
ance, judgnient, decree, or recognizance, regardless of the number of words 
in such entry, then no meaning is attached whatever to the words, 'for each 
folio, fifteen cents.' " 

The comptroller seems to misconstrue the meaning of the word 
"entry." In the making up of records, especially journal entries, 
the enti7 is the only évidence of a rule, order, return, etc. So far 
as the statute relative to fées is concemed, the entry is the thing 
itself. It is net an entry concerning a rule, but is the entry of the 
rule and order itself. It is certainly true that congress intended 
to attach meaning to thèse words. 

In the practice of the court it has never been contended tbat 
a caption was essential to the séparation of entries, in order tO 
make such distinct and indépendant. The offlcers charging thèse 
fées hâve never admitted, and in reason could not admit, that be- 
cause separate matters referring to or embodying separate proceed- 
ings were collected under a caption, merely descriptive of a cause 
then pending before the court, thereby fixed and solidified such en- 
tries into a single record. If such entries are properly separated 
into paragraphs, so that they can be distinguished as applicable 
to certain proeeedings, they seem to me to be as separate and distinct 
as though the same caption were interpolated at the beginning of 
each of such entries. The comptroller seems to hinge his décision 
on the question of separate or common caption, but I am unable to 
see the nice distinction drawn by him. The commissioner's docket 
is to this court what the journal is to the clerk. The ruling of the 
suprême court is entirely applicable to ail the facts relative to thèse 
items, and hence govem entirely. In the finding of facts flled in 
this cause a spécimen of such docket entries is set out in full, taken 
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from an actual entry made, and to me fully bears out tlie conten- 
tion of the petitioner relative to the séparation of such entry. 

Schedule B: Paragraph 3, § 847, Rev. St., provides, "for hearing 
and deciding on criminal charge, five dollars a day for the time 
necessarily employed." The statute does not provide any descrip- 
tion of criminal charges such as are properly brought before a court, 
leaving the question for judicial interprétation. It is my opinion 
that when a prisoner is brought before a commissioner in accordance 
with law who stands charged with the commission of a criminal 
offense against the United States, and the commissioner is thereby 
called upon to exercise a judicial function of his office, in whatever 
manner this may be, whether to détermine probable cause for bind- 
ing him over, to admit him to bail, to discharge him on bond, or 
to commit him temporarily pending further investigation, he has 
thereby complied with the above provision, and is entitled to his per 
diem. When the district court is not in session, a commissioner may 
properly take jurisdiction to flx bail for a prisoner under arrest 
upon a bench warrant or capias issued upon an indictment found 
before a fédéral court; and if the deputy marshal who makes the 
arrest carries the man before the commissioner, it is the commis- 
sioner's duty to flx the amount of bail, and, in default of bond, to 
issue final mittimus, which act is clearly judicial. In U. S. v. Jones, 
134 U. S. 483, 10 Sup. Ct. 615, 33 L. Ed. 1007, the suprême court held: 

"The décision of a commissioner of the circuit court upon a motion for bail 
and the sufflciency thereof • • * are judicial acts, on the hearing and de- 
ciding of criminal charge, within the meanlng of Rev. St. § 847, provlding for 
per dlem compensation." 

See, also, Harper v. U. S., 21 Gt. Cl. 56, and Rand v. U. S. (D. C.) 
36 Fed. 671. 

, And, indeed, this interprétation seems also to hâve been accepted 
by congress in framing the provision in the act of May 28, 1896, 
providing a new schedule of fées for the commissioners. It appears 
from the schedule that ail thèse per diems were earned and charged 
before the proviso in said act became effective, to wit, July 1, 1897. 
Item 3 in said schedule diflers from the other items in this: that it 
is claimed that a per diem is due the petitioner for the hearing on a 
continued hearing of a criminal charge then pending before him. 
The account states that the continuance was necessary to obtain the 
attendance of witnesses, and, in the absence of proof to the con- 
trary, the court feels bound to allow this item. 

In Schedule C the petitioner claims fées at the rate of 10 cents 
per folio for making copies of subpœnas issued for the attendance of 
witnesses before him in criminal cases pending and to be heard. Rule 
6 of the rules of practice of this court provides: 

"AU proeess of this court shall be served by the marshal or his deputy In 
the same mode and manner that a lilse proeess of the state court Is dlrected 
by law of the state of Florida to be served, unless a différent mode of service 
is requlred by the laws of the United States or the rules of this court, 
• • * and the clerli shall, at the time of Issuing every proeess, make as 
many copies of the same as there are persdns to be served, marked "A truo 
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copy," and the same shall be deliveretl to each and every person on whom 
service is made by the marshal or hls deputy. and return thereof indorsed on 
the original writ, which shall speedily be returned into the clerk's ofHce." 

In the case cited above (U. S. v, Allred, 155 U. S. 591, 15 Sup. Ct. 
231, 39 L. Ed. 273) the court held that the commissioner was an offi- 
cer of the court which appointed him, and that "a commissioner is 
entitled to a fee for making and certifying copies of subpcena when 
required by rules of court." When the commissioner issues a sub- 
pcena, it is the process of the court, and is returned and filed by the 
clerk with ail the papers. The contentions of the commissioner in 
issuing process are exactly analogous to those of the clerk, and al- 
though the above-quoted rule does not in terms apply to the commis- 
sioner, yet it seems a fair intent in framing thèse rules to provide 
that ail process should be served by the marshal, who should receive 
with the original process as many copies as there were persons to 
be served, and I am of the opinion that the term "clerk" also means 
"commissioner." There is no other method in the state of Florida 
for making service of subpœna ad test., except by copy, and hence I 
conclude that the petitioner rightfully prepared thèse copies of sub- 
pœnas, and is entitled to charge theref or. 

Schedule D : The petitioner claims compensation for filing and en- 
tering the return of process upon which no service had been effected 
in criminal cases in which warrants had been issued, but which were 
returned into the commissioner's court with such fact indorsed thereon. 
The return of a writ to the court or offlcer issuing the same is an act 
which does not dépend on the varying circumstance of its exécution. 
If an exécution is returned "Nullum bonum," or the warrant or sum- 
mons "Kot found," this is a return; and a fee for the entry of such 
return and the filing of process is a proper claim. Paucett v. U. S., 
26 Ct. Cl. 154; Marvin v. U. S. (G. C.) U Fed. 405; Goodrich v. U. 
S. (D. 0.) 42 Fed. 392; Clough v. U. S. (C. O.) 47 Fed. 791; In re 
Gourdin (D. C.) 45 Fed. 842; Eand v. U. S. (D. C.) 48 Fed. 357; U. S. 
V. Kand, 3 C. C. A. 556, 53 Fed. 348; Hallett v. U. S. (C. C.) 63 Fed. 
817; U. S. V. Ewing, 140 U. S. 142, 11 Sup. Ct. 743, 35 L. Ed. 388. 

Schedule E: The petitioner claims feee for flling copies of com- 
plaints made before other commissioners, who had issued warrants 
thereon with said copies attached, and which were returned before 
the petitioner to be heard. This copy of the original afiBdavit is 
the foundation of the jurisdiction of a commissioner other than the 
one taking the affidavit. It is not properly a part of the warrant, 
but is merely attached to the warrant, in order to be kept with the 
same and go into the hands of the proper commissioner, who should 
then file the same, together with the return of the warrant, and pro- 
ceed to dispose of the case. It is no contention on the part of the 
government that a flling fee of 10 cents for each paper in a case is 
not proper, and the same has been invariably allowed. 

Schedule F: The petitioner claims fées for administering oaths 
to deputy marshals to accounts for services in cases disposed of be- 
fore the petitioner prior to September 30, 1895, and for certiflcates 
to original and duplicate of each of said accounts. The petitioner 
claims that the same is according to practice then prevailing and the 
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régulations of the department of justice. The suprême court, in TJ. 
S. V. AUred, 155 U. S. 591, 15 Sup. Ct. 231, 39 L. Ed. 273, decided 
January 7, 1895, held that: 

"A commissioner is entitled to his fee for administering oaths to deputy 
marslials to vèrify tlieir accounts for services, when the régulations of the 
department of Justice requlres such offlcers to certlfy on oath that thelr ac- 
counts rendered to the marshal are correct;" 

As near as I can ascertain, it was some months after this before 
the department changea this régulation relative to the rendition of 
thèse accounts, and it went into effect after thèse fées had been 
earned; hence, under the ruling in the above case, thèse fées are 
proper. 

In Schedule G the petitioner claims compensation for entering on 
his docket certain orders of continuance made in criminal cases dis- 
posed of before him. This charge seems to be in addition to the 
ordinary charge for entries in his docket as set out in Schedule A. 
I think such entries, where the order to that effect has been made, 
are very essential to the proper conduct of the case. The docket 
should certainly show such continuance, where the fées of witnesses, 
the deputy marshal, and the commissioner are to some esitent dépend- 
ent on such continuance, and the commissioner's fee therefor is proper 
under the ruling set out in Schedule A. See Heyward v. U. S. (D. 
C.) 37 Fed. 764. 

In Schedule H the petitioner claims compensation for making 
copies of affidavits taken before him in criminal cases, which copies 
were attaehed to the warrants issued thereon, in order to give juris- 
diction to hear the cause to the nearest commissioner to the place 
of arrest. The act of congress of August 18, 1894, says: 

"It shall be the duty of the marshal, his deputy or other offlcers to take the 
défendant before the nearest circuit court commissioner • * * for a hear- 
ing, commitment or taking bail for trial, and the offleer or maglstrate issuing 
the warrant shall attach thereto a certified copy of the complalnt." 28 Stat 
416. 

It makes little différence whether the commissioner was in doubt 
as to the place where arrest was to be elfected, or whether he 
knew that the warrant would be returned to him. It should be the 
invariable practice of the commissioners to attach copies of the 
affldavit to the warrant, as a défendant fleeing from justice might 
then be retUrned by the deputy marshal, and, if arrest is eflected 
within the judicial limits of his district, the prisoner may thereupon 
be taken before the nearest commissioner. This law seems manda- 
tory upon the commissioner, and his fee for such copies at the rate 
of 10 cents per folio should be allowed. 

In Schedule I the petitioner claims compensation for taking testi- 
mony and making transcript of same under rules of court in criminal 
cases disposed of before him, which were disallowed by the account- 
ing oflScers, who alleged the same to be excessive; but, there being 
no showing to this effect, the oath of the petitioner and the approval 
of his accounts must be accepted as binding on this court, and this 
item Will be allowed. 

Among the items contended for by the petitioner in Schedule J is 
a fee for issuing separate commitments, where two or more persons 
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are arrested on the same warrant. The accounting officers contend 

tliat only one is necessary. There may be many circumstances which 
would render such commitment necessary or reasonable, and I am un- 
willing to lay down a rule for the guidance of tlie commissioners in this 
respect. It would be just as reasonable to say that ail persons brought 
before a commissioner on any day should be committed under one 
commitment. I think this matter shonld be left within the sound 
discrétion of the commissioner as a fédéral offlcer, and should not be 
open to review either by the accounting offlcers or the court, and 
the commissioner's fées for such commitments are allowed. 

In item 2 the petitioner claims compensation for issuing two or 
more temporary commitments to hold the prisoner pending final ex- 
amination. Where the further continuance is rendered necessary, 
the original temporary commitment is ail that is necessary to hold 
the défendant, as he may be taken from the jail and remanded with- 
out further writ, — a temporary commitment not being fuUy executed 
until the final disposition of the case; and I think any further writ 
unnecessary. 

In item 7 the petitioner had charged per diem and fées under pro- 
visions of section 847, Rev. St., in poor-convict cases. Thèse items 
were disallowed, presumably on the theory (although not stated) that 
the act of May 28, 1896, prescribing a new set of fées for the new 
commissioners, went into effect July 1, 1896; but upon a casual 
reading of said act it clearly appears that the same is applicable to 
the new set of commissioners called "United States Commissioners," 
and took effect July 1, 1897; and during the interval from the time 
«f its passage until said date the old commissioners should charge and 
receive compensation under said section of theKevised Statutes. 

There are several other items which raise no question of law. Tbis 
•court has apprpved each of the said items in the current quarterly ac- 
counts as presented, and which now form part of the file and records 
of this court, and, as such order is prima facie évidence of the cor- 
rectness of said items, in the absence of clear and unequivocal proof , 
on the part of the court should be conclusive. U. S. v. Jones, 134 
U. S. 483, 10 Sup. et. 615, 33 L. Ed. 1007; Kinney v. U. S. (G. G.) 54 
Fed. 313. 



EMBLEN v. LINCOLN LAND CO. et al. 

(Circuit Court of Appeals, Elghth Circuit. April 16, 1909.) 

No. 1,315. 

1. Pdblic Latstds— Control dp Disposition— Powkrs of Conghess. 

Tlie paramount control over tlie disposition of the public lands of the 
United States remains in congress, and the fact that a contest over the 
right of entry of such lands is pending before the land department, a 
création of congress, and not of the constitution, does not deprive congress 
of such paramount control; and it may at any time, by an act passed for 
that purpose, withdraw such contest from the jurisdiction of the depaxt- 
ment. and Itself détermine the rights of the parties. 

3. Same — Décision op Contest by Secretary — Kight of Sdccessor to Annul. 

A secretary of the interior has no power to annul a décision of his prede- 

cessor which détermines the rights of the parties to a contest for entry 
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ot puWIc lands; sucli détermina ticrn being a Judlclal act, whlch can only 
be rerlewed by the courts. 

& SAME— CONTEST OP ENTBT— RiGHTS OF CONTESTANT. 

Section 2 of the act of May 14, 1S80 (21 Stat 141), giving a contestant 
who bas paid the land-office fées, and procured the caucellatlon of a 
prlor entry of public lands, a preferred rlght to enter the same, gives such 
contestant no vested rights in the land untll tbe cancellation of the esist- 
Ing entry; and hence, where the décision of the land officers, so far as 
a contest had progressed, was adverse to the contestant, and during the 
pendency of the proceedings congress deprived the land department of 
further jurisdiction by the passage of a spécial act conflrming the title 
of the entryman, the contestant acquired no vested rights in the land 
which a court can recognlze or enforce. 
4. Same— Patment of Contest Feks. 

The payment of contest fées and costs by a contestant of an entry of 
public land gives him no right in the land, unless the contest résulta in 
the cancellation of the prlor entry. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

T. J. Mahoney (E. R Duffle, on the brief), for appellant. 
J. W. Deweese (T. E. Bishop, on the brief), for appelleea. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

PER CUEIAM. George F. Emblen flied his bill of complaint in 
the circuit court against G«orge F, Weed and others, the object of 
which was to devest out of the défendant Weed the légal title to 
certain lands acquired by him under a patent from the United 
States, issued in pursuance of an act of congress, and vest the title 
thereto in the complainant, and for other relief. The circuit court 
sustained a demurrer to the bill, and the complainant appealed. 
Upon a full considération of the record and arguments at the bar, 
and briefs of counsel, we flnd the opinion of Judge SHIRAS (94 Fed. 
710), who ruled the case at the circuit, contains an accurate state- 
ment of the case made by the bill; and, as his opinion sustaining 
the demurrer to the bill expresses the law of the case, we adopt 
the same as the opinion of the court: 

"In the bill demurred to It is averred that on September 19, 1885, one 
George F. Weed made a cash pre-emption entry of the S. B. % of section 22, 
townshlp 2 N., of range 48 west, at the land oiBce of the United States in 
the City of Denver, Colo.; that on the 4th day of October, 1888, the com- 
plainant entered a contest against this entry on the ground that the entry- 
man, Weed, had not complied with the requirements of the law with respect 
to his résidence on the premises, and that in fact the entry was made for 
spéculative purposes, the intent being to establish a town thereon; that the 
purpose of complainant in making such contest was not only that the laws 
of the United States regulating cash pre-emption entries on the public lands 
should be complied with on part of sald Weed, but that, by defeating the 
entry made by Weed, the complainant might be enabled to enter the land 
under the provisions of section 2 of chapter 89 of the statutes of the United 
States, approved May 14, 1880 (21. Stat. 140), which section reads as follows: 
'Sec. 2. In ail cases where any person bas contested, paid the land office 
fées, and procured the cancellation of any pre-emption, homestead, or tim- 
ber culture entry, he shall be notifled by the register of the land office of 
the district in which such land Is situated of such cancellation, and shall be 
allowed thirty day s from the date of such notice to enter said lands: pro- 
vlded, that said register shall be entitled to a fee of one dollar for the 
giving of such notice, to be paid by the contestant, and not to be reported.* 
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It is further averred in the bill that a liearing upon the contest made by 
eomplainant against the entry made by Weed was had before the register and 
receiver of the land office at Denver, -who on May 21, 1889, ordered a dis- 
missal of the contest on the ground that the allégations on whieh the same 
was based were not sustained by the évidence; that thereupon the contestant, 
being the eomplainant herein, appealed to the commissioner of the gênerai 
land office at Washington, as he had the right to do, and npon the hearing 
of the appeal the commissioner sustained the same; that thereupon George 
F. Weed moved before the commissioner for a rehearing on the évidence, 
and the ofRcials and inhabitants of the town of Yuma, which it wa.s shown 
had been located on the promises, asked leave to intervene for the protection 
of their rights; that the commissioner ordered a rehearing of the matter 
before the register and receiver; that, before this rehearing was had, a new 
land district was created at Aliron, Colo., the land in question being within 
the new district thus created; that the receiver and register of the new dis- 
trict ordered the rehearing to take place at Akron on the 16th day of Scp- 
tember, 1890; that the contestant did not appear at this time, but filed ob- 
jections to the jurisdiction of the local offices at Akron, averring that the 
receiver at Akron was an interested party, being the owner of a part of the 
town of Yuma, under title derived from Weed, the pre-emption claimant; 
that the offlcers of the land district of Akron overruled the objections to the 
Jurisdiction, and, upon hearing the évidence adduced on behalf of Weed, 
found in his favor, and dismissed the contest; that thereupon eomplainant 
appealed to the gênerai land office at Washington, and the commissioner 
affirmed the action of the local land office, from which ruling eomplainant 
further appealed to the secretary of the interior, ,Tohn W. Noble, by whom 
the action of the local offlcers and of the commissioner was affirmed by a 
décision entered .Tamiary 9, 1893, and subsequently eomplainant filed a mo- 
tion for review before Secretary Smith, upon the hearing of which it was 
ordered by the secretary of the interior that a rehearing of the whole con- 
test should be had before the local offlcers, and in obédience to this order the 
register and receiver of the land office at Akron set the case for hearing on 
the 3d day of .Tanuary, 1894. at which time Weed and the parties interested 
obtained a continuance of the hearing, it being charged in the bill that this 
continuance was obtained for the purpose of procuring the passage of an 
act of congress conflrming the title of the original entryman, George F. Weed, 
which act was in faot passed and approved December 29, 1894 (28 Stat. 599), 
the same being in the words foUowing: 'Be It enacted by the senate and 
house of représentatives of the TJnited States of America in congress assem- 
bled. that the pre-emption cash entry numbered 4,990, of George F. Weed, 
made at the district land office at Denver. Colorado, on the 19th day of Sep- 
tember, 1885, for the southeast quarter of section twenty-two (22), township 
two (2) north, of range forty-eight (48) west, which tract embraees the town 
of Yuma, Colorado, the county seat of Yuma county, Colorado, be, and the 
same is hereby, confirmed, and that patent of the IJnited States issue there- 
for to the said Weed.' Complainant further avers that, while this bill was 
pending before the houses of congress, fuU information was fumished them 
of the exact status of the contest over the title to the land; that, when the 
bill was passed, the question of the title thereto was pending in the land 
department, which, under the constitution and laws of the United States, 
is solely charged with the duty of determining the rights of pre-emption and 
contestants, and that congress had no right or power to adjudicate on the 
question of the title to the premises in dispute, and, furtheimore, that under 
the provisions of section 2 of the act of congress of May 14, 1880, hereinbe- 
fore cited, complainant had a vested right to enter the land upon the déter- 
mination of the contest then pending between himself and Weed, and that, 
if complainant had been permitted to carry through the contest to a final 
détermination, he would hâve sueceeded in procuring a caneellatlon of the 
Weed entry; and that the passage of the act of congress above cited, and 
the Issuanee of the patents thereunder, deprived complainant of a vested right, 
without due process of law. It is also averred in the bill that in the year 
1886 the town of Yuma was located on part of the premises, and a large num- 
ber of lots hâve been sold to varions parties named as défendants to the bill; 
102 F.— 36 
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it being charged that thèse parties had full knowledge of the facts when they 
bought under the tltles based on the Weed entry. The prayer of the blll, 
In substance, is that the several défendants be decreed to hold the title to 
the property in trust for the use and beneflt of complainant, and that it be 
decreed that the patent issued under the act of eongress to George F. Weed 
conveyed no title in the premises, as against the rights of complainant. 

"To this amended blll a demurrer Is Interposed on behalf of the principal 
défendants, thereby presenting the question whether the matters recited in 
the bill entitle the complainant to any relief in the premisea. The bill ad- 
mits that the légal title to the land has never vested in the complainant, and 
that by virtue of the patents issued under the provisions of the act of eon- 
gress adopted December 29, 1894, the title to the realty has passed to the 
défendants; but the contention of complainant is that the act of eongress 
Is unconstltutional and vold, for two reasons: First, that, as the contest over 
the title to the land was pending before the land department, eongress had no 
jurisdlctlon over the land, and could not conflrm the entry made by Weed; 
and, second, that by initlating the contest over the validity of the Weed 
entry, and by payment of the costs and expenses Incurred in making the 
contest, complainant had obtained a vested right or interest in the land, of 
which he coiild not be deprived by législative action. The déniai of the power 
of eongress to conflrm the entry made by Weed, because of the pending of the 
contest before the land department, seems to be based, in the allégations of 
the bill, upon the assumption that, under the constitution and laws of the 
United States, the land department Is solely charged with the duty of de- 
termining the rights of pre-emptors and contestants, and therefore eongress 
cannot leglslate VFith respect thereto. In vlew of the fact that the différent 
branches of the land department are the création of eongress, and not of 
the constitution, it must certainly be true that the paramount control over 
the disposition of the public lands of the United States remains in eongress, 
and the mère fact that a contest was pending before the tribunal created 
by eongress to hear and détermine the same dld not nuUify this paramount 
control bestowed by the constitution itself upon eongress to dispose of the 
public lands belonglng to the United States. It Is within the power of eon- 
gress to terminât* the existence of the land department, or to déclare that 
it shall no longer exercise jurisdietion over contests pertaining to the right 
to enter or pre-empt any of the public domain; and when eongress passed 
the act of December 29, 1894, it. In effect, declared that tiie jurisdlctlon 
of the land department over the question of the validity of the Weed entry 
was at an end. It cannot be questioned that It Is wlthin the power of 
eongress to change or terminate the jurisdietion of the district or circuit 
courts over given subjects, and, in the absence of a saving clause In the 
act, jurisdietion over pending cases ceases upon the taking effect of the act. 
Insurance Co. v. Kitchie, 5 Wall. 541, 18 L. Ed. 540; Bailroad Oo. v. Grant, 
98 U. S. 398, 25 L. Ed. 231; Guraee v. Patrick Co., 137 U. S. 141, 11 Sup. 
et. 34, 34 L. Ed. 601. The same effect must be given to a statute which 
intends to put an end to further contest over a dlsputed tJtle. Thus, in Re 
Hall, 167 U. S. 38, 17 Sup. Ct. 723, 42 L. Ed. 69, It appeared that, acting 
under authority previously conferred on It by eongress, the court of claims 
had rendered judgment In favor of one Hall against the District of Oo- 
lumbla for the sum of $8,644.19, with interest thereon from January 1, 1877. 
Upon appeal to the suprême court, it was held that there was error in the 
matter of allowing interest from that date, and the judgment was reversed, 
and the case was remanded to the court of claims for correction of this 
error. The mandate was flled In that court; but, before a new judgment 
had been entered In conformity with the opinion of the suprême court, 
eongress passed an act depriving the court of claims of jurisdietion, and the 
suprême court held that 'the effect of the passage of the repealing act wàs 
to take away the jurisdlctlon of tlie court of claims to proceed further in 
those cases which were founded upon the act thus repealed. This the eon- 
gress had the power to do.' The gênerai rule applicable to cases of this char- 
acter is laid down by the suprême court in Frisbie v. Whitney, 9 Wall. 187, 
19 L. Ed. 668, in which it Is held that, except in cases of vested rights, the 
power of eongress to control the disposition of the public lands is absolute; 
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and the contention of complainant that the control of congress over the dis- 
position of the land in dispute liad ceased to exist, because tliere was pend- 
ing before the officers of the land department a contest over the validity of 
the Weed entry, eannot be sastained. Do the tacts averred in the bill show 
that complaiiiant had obtained such a vested right in or to the land in dis- 
pute that thereby the same had ceased to be within the control of congress, 
■ — a vested right of such a character that the court can enforce it by a de- 
cree conveying the title of the land to complainant? 

"The history of the case, as recited in the bill, shows that the décision of the 
register and receiver at Aliron, dismissing complainant'» contest and affirming 
the validity of the Weed entry, had, upon appeal, been conflrmed by the com- 
missioner at Washington, and on appeal had been flnally conflrmed by the sec- 
retary of the interior, John W. Noble, under date of January 9, 1893. ïhe 
averments of the bill further shovr that, after John W. Noble had been suc- 
eeeded in office by Secretary Smith, a pétition for a reviev? of the order 
made by Secretary Noble was filed in the office of the secretary of the in- 
terior, and was by him entertalned and granted, and the case was sent baclî 
to the local land office for a further hearing on the facts. What eiïect on 
the rights of the parties had this order granted by Secretary Smith, where- 
by it was sought to nuUify and set aside the final judgment of the land de- 
partment upon the question of the validity of the Weed entry, evldeneed 
by the order of Secretary Noble confirming, on appeal, the action of the 
commissioner of the gênerai land office, which in turn conflrmed the déci- 
sion and findings of the register and receiver? Is it open to each succeed- 
ing secretary of the interior to rehear cases decided by his predecessor in 
office? In Noble v. Eailroad Co., 147 U. S. 165, 13 Sup. Ct. 271, 37 L. Ed. 
123, it Is said: 'A revocation of the approval of the secretary of the in- 
terior, however, by his successor in office, was an attempt to deprive the 
plalntiff of its property without due proeess of law, and was therefore void. 
As was said by Mr. Justice Grier in U. S. v. Stone, 2 Wall. 525, 17 L. Ed. 
765, one officer of the land office is not compétent to cancel or annul the 
aet of his predecessor. ïhat Is a judicial aet, and requires the judgment of 
a court.' It is clear from the averments of the bill that tbe complainant 
has never yet succeeded in obtaining an adjudication holding that the Weed 
entry is Invalid; but, as already stated, it is shown that up to this time 
the adjudications of the land department hâve sustained the validity of the 
Weed entry. If it be held that it was open to Secretary Smith to annul the 
flnding and décision of his predecessor in office, and to send the case baclî 
to the local land office for a rehearing upon the facts, yet, as the local offi- 
cers hâve not taken further action, there is no décision holding the Weed 
entry to be invalid; and untll that is done no right exists in complainant to 
make entry of the land, and thereby acquire an interest in the same. Un- 
der the provisions of the aet of congress of May 14, 1880, upon which com- 
plainant relies, before a contestant becomes entitled to enter land, he must 
procure a cancellation of the pre-emption or other entry which he contests, 
and until this is done no right to make entry thereof exists in his behalf. 
The complainant herein does not aver that he has ever succeeded in obtaining 
a cancellation of the Weed entry, but, on the contrary, the facts averred in 
tiie bill show that this entry yet remains uncanceled. The real contention 
of the complainant is that, if he had been permitted to continue the contest 
in the land department, he would hâve succeeded in obtaining a cancella- 
tion of the entry, and that congress had no right to terminate the jurisdic- 
tion of the land department, aud thus deprive him of the privilège of con- 
tinuing the litigation over the validity of the Weed entry. By filing the 
présent bill the complainant practically admits that the jurisdiction of the 
land department over the matter is at an end, and therefore complainant 
now appeals to the court upon the theory that he has such a vested interest 
in the land that he is entitled to a decree conveying to him the légal title 
of the premlses. and cites the cases of U. S. v. Fitzgerald, 15 Pet. 407, 10 
L. Ed. 785; Smith v. TJ. S., 10 Pet. 330, 9 L. Ed. 442; Delassus v. U. S., 
9 Pet. 133, 9 L. Ed. 71; and Magann v. Segal, 34 0. C. A. 323, 92 Fed. 252, 
— in support of his contention; but an examination of thèse cases shows that 
none of them gives support to the rule contended for by complainant. As 
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is pointed out In Frisbie v. Whitney, 9 Wall. 187-196, 19 L. Ed. 668: 'The 
courts may very properly correct the Injustice done by the land offlcers In 
refusing to accord rights, however inchoate, whlch are protected by laws 
still in existence, while they can only consider vested rights -when those 
rights are sought to be enforced In opposition to the repeal or modiflcation 
of the laws on whlch they are founded. The argument Is urged with much 
zeal that, because complainant dld all that was in the power of any one 
to do towards perfectlng hls claims, he should net be held responsible for 
what could not be done. To this we reply, as we did in the case of lîeetor 
V. Ashley, 6 Wall. 142, 18 L. Ed. 733, that the rights of a claimant are to 
be measured by the acts of congress, and not by what he may or may not 
be able to do; and, If a sound construction of thèse acts shows that he 
acqulred no vested interest In the land, then, as his rights are created by 
the statutes, they must be governed by their provisions, whether they be 
hard or lenient' 

"The act of congress upon whlch complainant relies in this case conferred 
upon him the privilège of entering the land in dispute when, and only when, 
he should succeed in canceling the prior entry in favor of Weed. This he 
has not yet succeeded in doing. He entered the contest agalnst Weed in 
October, 1886, but never obtained a cancellation of the entry; the décisions 
of the land department being adverse to him until in December, 1894, con- 
gress passed an act conflrming the Weed entry, and thus made it impossible 
for the land department to further entertain the contest over the validity 
of the Weed entry. That entry therefore remains uncanceled, and therefore 
a right to enter the land has never beeome vested In the complainant. He 
has never made an entry upon the land, nor has he perfected a right to make 
an entry thereof by securlng a cancellation of the Weed entry, and therefore 
he has no vested right or interest in the land of whlch he can avail himself 
to defeat the opération of the act of congress confirming the Weed entry. 

"Some reliance is placed, in argument, upon the fact that complainant has 
paid the costs of the contest and certain fées to land department ofQcials. 
Thèse payments were made with full knowledge of the fact that they would 
not affect the right to the land unless the Weed entry was canceled. The 
payments were not made with the expectatlon that by reason thereof the 
land department would convey the tltle to the complainant, but they were 
made in aid of the contest whlch complainant Initlated against the Weed 
entry, and complainant well knew that thèse payments would not give him 
any right to enter the land unless he succeeded in procurlng a cancellation 
of the previous entry made by Weed; and, as he has failed in hls effort to 
procure a cancellation of this entry, he has not established a right to enter 
the land by the mère payment of the costs and fées. Under the act of May 
14, 1880, It Is the procurement of a cancellation of a previous entry, and the 
payment of the land-offlce fées, that créâtes the right to a préférence in the 
entry of the land upon the part of the contestant. A performance of one 
only of the conditions is not sufflcient. Both conditions are essential in the 
création of the right. The complainant admits that he has not secured the 
cancellation of the Weed entry, and therefore has failed to show that he has 
beeome entitled to enter the land. He never has entered the same, and 
therefore has no right in the land. He has not perfected a right to enter the 
land, having failed to secure a cancellation of the Weed entry, and there- 
fore there is no ground shown upon whlch the court could base a decree that 
the défendants hold the légal title for his benefit The utmost he can claim, 
in View of the facts recited in the blU, Is that, if he had been permitted to 
prolong the contest over the Weed entry before the land department, he 
might hâve succeeded in ultimately procurlng a cancellation of the entry; 
but this court cannot accept, as ground for Its action, a possibility of this 
kind, in view of the requirements of the act of congress that the contestant 
must succeed in procurlng a cancellation of the existing entry before he be- 
comes entitled to create a right In the land by making entry thereof. The 
demurrer is therefore sustained, and the amended bill is dismissed on the 
merits, at the costs of complainant." 

The decree of the circuit court is affimied. 
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AMERICAN SCHOOL OF MAGNETIC HEALING v. McANNULTY. 
(Circuit Court, W. D. Missouri, W. D. June 14, 1900.) 

1. AUTHORITT OP POSTMASTER GENERAL. 

TJnder 26 Stat. 466, giving the postmaster gênerai authority, on évi- 
dence satisfactory te hlm that any person or company is engaged In con- 
ducting any scheme or device for obtaining money through the mails by 
means of false prêteuses, to direct postmasters to return to the sender 
ail letters or other matter directed to such person or company, an order 
by the postmaster gênerai directlng ail letters addressed to the complain- 
ants to be returned to the senders is not In excess of his authority. 

8. SAME— RiGHT TO UBB THE MaILS— PROPERTT. 

The right to use the mails is a statutory privilège, and not property in 
the constitutional sensé, and hence an act of congress giving the post- 
master gênerai authority to détermine whether a person has forfeited 
the right is not obnoxious to the constitution, inasmueh as it does not 
deprlve him of his property without due process of law, or subject him 
to punishment for an offense. 
8. Samb— Arbitrart Power — Jurisdiction dp Court. 

The mère fact that the power conferred on the postmaster gênerai by 
26 Stat. 466, giving him authority to order ail mail directed to parties en- 
gagea in any scheme to obtain money through the mails by false prê- 
teuses to be returned to the senders, is an arbitrary power, and may be 
abused, does not justify a court in assuming to eontrol Its exercise. 

Harkiess, O'Grady & Crysler (F. N. Judson and David Overmyer, on 
the brief), for complainants. 

William Warner, U. S. Atty., and Edward A. Rozier, U. S. Atty., 
for défendant. 

THAYER, Circuit Judge. On May 15, 1900, the postmaster gên- 
erai, in pursuance of section 2 of an act of congress approved Sep- 
tember 19, 1890 (26 Stat. 466, c. 908), and by authority of section 4 of 
another act approved March 2, 1895 (28 Stat. 964, c. 191), directed J. 
M. McAnnulty, the défendant above named, who is postmaster at 
Nevada, Mo., to return to the senders thereof "ail letters, whether 
registered or not," which arrived at said oflSce addressed to the above- 
named complainants, and to stamp thereon the word "Fraudulent," or 
to transmit said letters to the dead-letter ofSce at Washington, D. C, 
to be disposed of as other dead matter, under the laws relating thereto, 
when there was nothing on said letters to indicate who were the send- 
ers of the same. This order contained a finding by the postmaster 
gênerai, in accordance with the acts of congress above mentioned, 
that it had been made to appear upon évidence satisfactory to him 
that the American School of Magnetic Healing, S. A. Weltmer, the 
président thereof, and J. H. Kelly, its secretary, were engaged at 
Nevada, Mo., in conducting a scheme or device for obtaining money 
through the mails by means of false and fraudulent pretenses, repré- 
sentations, and promises. A bill of complaint was thereupon flled by 
the complainants herein, they being the same persons whose mail 
was interrupted by the aforesaid order, the object of said bill being 
to obtain an injunction restraining the postmaster at Nevada from 
obeying said order. A rule to show cause why a temporary injunction 
as prayed for should not be awarded has been duly issued and served, 
and the question to be determined at this time is whether the com- 
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plainants, on the showing made, are entitled to the înterlocutory re- 
lief prayed for. 

Counsel for the complainants concède that it has been settled by at 
least two décisions of the suprême court of the United States (Ex 
parte Jackson, 96 U. S. 727, 24 L. Ed. 877; In re Eapier, 143 U. S. 110, 
12 Sup. et. 374, 36 L. Ed. 93) that under the power conferred upon the 
législative branch of the government to establish post offices and post 
roads, congress has full control of the entire postal System of the 
country, and may lawfully détermine what shall and what shall not 
be carried in the mails, and that the judicial branch of the government 
has no right to override or interfère with the will of congress on that 
subject. They also concède the elementary proposition that when- 
ever, for the purpose of executing the laws, an executive officer is vest- 
ed by congress with discretionary powers, the courts can neither inter- 
fère by mandamus nor by injunction with the exercise of such powers. 
Gaines v. Thompson, 7 Wall. 347, 19 L, Ed. 02; Stotesbury v. U. S., 146 
U. S. 196, 13 Sup. et. 1, 36 L. Ed. 940; Mississippi v. Johnson, 4 Wall. 
475, 18L. Ëd. 437; eity of New Orléans v. Paine, 147 U. S. 261, 13 Sup.- 
et. 303, 37 L. Ed. 162; Noble v. Kailroad e»., 147 U. S. 165, 13 Sup. 
et. 271, 37 L. Ed. 123. Notwithstanding theae concessions, it is 
claimed, however, that iû the présent instance the postmaster at Ne- 
vada may be lawfully enjoined from obeying the order of his superior 
officer, and this contention appears to be based mainly on two 
grounds: First, that the order under which the postmaster is acting is 
void because the postmaster gênerai exceeded his authority under the 
statute in directing the return of "ail letters, whether registered or not, 
and other mail matter"; and, second, that it is void because the statute 
under which the postmaster gênerai acted attempts to devolve dn that 
officer powers which cannôt be lawfully exercised by an executive 
officer. The language of the statute (26 Stat. 466) on which reliance is 
placed to sustain the flrst of thèse propositions is as follows: 

"The postmaster gênerai may, upon évidence satisfactory to hlm that any 
person or Company is engagea In conduetlng any lottery, gift enterprise, or 
schéma for the distribution of money, or of any real or personal property by 
lot, chance, or drawing of any bind, or that any person or company is con- 
duetlng any other scheme or device for obtalning money or property of any 
klnd through the mails by means of false or fraudulent prêteuses, représenta- 
tions, or promises, instruct postmasters at any office at whleh registered let- 
ters arrive directed to any such person or company or to the agent or repré- 
sentative of any such person or company * • * to return ail such regis- 
tered letters to the postmaster at tJbe office at which they were originally 
mailed, with the word 'Fraudulent' plalnly wrltten or stamped upon the out- 
side thereof." 

By the fourth section of the act of March 2, 1895, the powers con- 
ferred upon the postmaster gênerai by the statute last quoted were 
extended to and made applicable "to ail letters or other matter sent 
by mail." 

It is manifest from an inspection of thèse statutes that congress 
has in express terms conferred upon the postmaster gênerai the power 
to prohibit the delivery of any and ail mail matter to a person whom 
that officer, after a due investigation, finds to be engaged in conduct- 
ing through the mails either a lottery or a scheme to obtain money bj 
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false and fraudulent pretenses; and it is doubtless true that it in- 
tended to confer that power because of the difflculty which would gen- 
erally be experienced in separating lawful mail matter from that which 
is unlawful, if the postal department was only authorized to withhold 
and return such letters as relate to the unlawful business in which a 
party is found to be engaged. Congress did not deem it expédient to 
cast on the post-office department tlie duty of making an inquiry or 
flnding as to the character of every letter which was suspected to be 
nonmailable, when évidence was adduced which satisfled the post- 
master gênerai that the party addressed was using the mails for the 
purpose of condncting a lottery, or to obtain money by fraudulent rep- 
résentations. The ârst ground of objection to the order, namely, that 
it is too comprehensive in its terras, is untenable, and must be over- 
ruled. 

In support of the second and most important objection to the or- 
der of the postmaster gênerai it is urged, in substance, that the right 
of a citizen to make use of such facilities as the post-office department 
at any time affords for the transporta tion of mail matter is property, 
within the meaning of that word as used in the flfth amendment to the 
fédéral constitution ; that the acts of congress ai oresaid, under which 
the postmaster gênerai derived his authority to issue the order in con- 
troversy, devolve on that officer the power to hear évidence, and to dé- 
termine in the light thereof whether a person is engaged in a scheme 
to defraud; that, as the resuit of such an adjudication, a citizen may 
■be deprived of his property by a proceeding before an executive officer 
which is essentially of a judicial character; and that such a power 
■cannot be devolved upon an executive officer consistently with our 
theory of government. In other words, the second objection to the 
order of the postmaster gênerai nœessarily involves the proposition 
that the statute under which he acted is in violation of the fédéral 
constitution, and for that reason void. The same propositions, in 
substance, were presented to the circuit court of appeals for the Sixth 
circuit in Association v. Zumstein, 15 C. C. A. 153, 67 Fed. 1000, and 
were by that court held to be untenable. An attempt is made, how- 
«ver, to distinguish the case at bar from the case last cited because of 
the fact that in the latter case the complainants were alleged to be con- 
dncting a lottery, while in the case in hand the complainants were 
charged with using the mails to obtain money by false pretenses. It is 
said arguendo that, although it may be that congress can lawfully em- 
power the postmaster gênerai to détermine whether one is engaged in 
condncting a lottery, yet the détermination of the question whether 
one ia engaged in a scheme to defraud is a différent and more difficult 
inquiry, involving, as it does, a décision of mixed questions of law and 
fact, and that the power to décide questions of that nature, when a 
property right is involved, belongs exclusively to the judiciary, and 
cannot be delegated to an executive officer. The court is of opinion, 
however, that the reasons thus advanced for the purpose of avoiding 
the force of the décision in the Sixth circuit are unsound. It is some- 
times more difficult to analyze business ventures in which persons are 
engaged, and détermine whether they involve the essential features of 
a lottery, than it is to détermine, with respect to other enterprises in 
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which men may become engagea, wliether thej are schemes to de- 
fraud. In either case the oflEicer exercises the same quasi judicial 
functions which hâve been exercised by the varions executive depart- 
ments since the foundation of the govcrnment, in that he hears proof 
and décides issues of fact as well as questions of law. The power 
exercised, and the conséquences of its exercise, are in each instance 
the same. Therefore, if it be trae, as counsel for complainants eeem 
to concède, that the postmaster gênerai may lawfully détermine wheth- 
er persons are conducting a lottery, and deprive them of the use of the 
mails for that reason, it must be equally true that he may be em- 
powered to détermine whether persons are making use of the mails in 
furtherance of a scheme to defraud. 

The questions at issue in this case were also elaborately considered 
by the suprême court of the District of Columbia in Dauphin v. Key, 11 
D. C. 203. The décision in that case arose under section 3929 of the Ee- 
vised Statutes, prior to the amendment thereof on September 19, 1890 
(26 Stat. 468, c. 908, § 2). Construing that section of the Kevised Stat- 
utes, which then, as now, authorized the postmaster gênerai to with- 
hold and return mail matter which was addressed to persons who were 
found to be engaged in conducting lotteries or schemes to defraud by 
the use of the mails, the court held, for reasons which commend them- 
selves to this court as entirely sound, that the right which may at 
any time be accorded to a citizen by existing laws to use the mails 
for the transmission of mail matter is a mère privilège created by 
législative enactment, which may be modified or withdrawn by the 
eame authority that created it, and that the privilège in question is 
not property in the constitutional sensé, of which one may not be 
deprived except in accordance with the Judgment of some judicial 
tribunal or by due process of law. It was further decided in the same 
case that the statute was not intended to, and that it did not in fact, 
empower the postmaster gênerai to inflict punishment for a wrongful 
or criminal act. It was conceded by the court that a power to con- 
vict and punish a person for an offense could not, as a matter of course, 
be devolved upon an executive officer, but it was said of the législation 
in question that it was not punitive in its character, but préventive, 
the sole object being to prevent the misuse of the mails, and to arm 
the head of the postal department with a power which wculd be adé- 
quate to accomplish that object. It is hardly necessary to observe 
that, if the right tO' use the mails is a statutory privilège, and not prop- 
erty, within the meaning of the fifth amendment to the fédéral con- 
stitution, then no fault can be found with the statute now under con- 
sidération, because it devolves on the postmaster gênerai the duty of 
ascertaining by satisfactory évidence if one is using the mails to de- 
fraud, and malies his right to use the mails dépendent upon that find- 
ing. Congress has the right to exclude from the mails every species 
of mail matter that, in its judgment, ought not to be carried therein ; 
and when it détermines, as it has done, that persons who are employ- 
ing the mail for the purpose of conducting lotteries or schemes to 
defraud shall not be allowed to receive their mail, it can authorize 
an executive officer of the postal department to détermine the fact 
on which the right to receive mail dépends by any appropriate method 
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of procédure, inasmucli as such détermination of the fact does not, 
under the opération of the law, deprive the party concerned of his 
property, or subject him to punishment for an offense, within the 
meaning and intent of the organic law. 

On the hearing of the motion for a temporary injunction much stress 
was laid in argument on the fact that the power conferred on the post- 
master gênerai is of an arbitrary characier, and, if erroneously exer- 
cised at any time, is liable to occasion great loss and inconvenience to 
the citizen. On this ground a strong plea was made that the courts 
should, if possible, so construe the statute as to enable them to con- 
trol the exercise of the power in question by reviewing the décision 
of the head of the post-office department, in whom the power bas been 
lodged. In answer to this suggestion it ia sufficient to say that, in 
whosoever hands power is lodged, whether in the judicial or executive 
branch of the government, it is liable at times to be abused, or erro- 
neously exercised; and the fact that a particular authority may be 
abused is in itself no reason why a court should assume a jurisdiction 
tO' control its exercise which does not of right belong to it. More- 
over, if the action of the postmaster gênerai was liable to be arrested 
on any and every occasion where a party complaining of his action 
sees fit to appeal to the courts, it is probable that the statute would 
not afford as efficient means for preventing the misuse of the mails as 
congress intended it to afford. But, be this as it may, the court is 
satisfied that it cannot lawfully grant a temporary injunction. The 
motion to that effect is accordingly denied, and the rule to show 
cause why a temporary injunction should not issue is discharged- 
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(Circuit Court of Appeals, Second Circuit. May 28, 190O.) 

No. 24. 

JUDGMENT — PbRSONS BoUND— ExECUTOKS AND TRUSTEES UNDER WlI.L.. 

A Judgment against défendants as administrators with the will annexed 
Is not bindlng on one of tlie same persons In his capacliy as a trustée 
under the will, or upon the beneflciaries of the trust, as to property which 
had been delivered to the trustées prior to the institution of the action 
against the administrators, where it is not shown that, as a matter of fact, 
the défense was made on behaif of the trust estate, at its expense and for 
Its protection. 

Appeal f rom the Circuit Court of the United States for the Southern 
District of New York. 

In 1886 John Glenn, a citizen of Virginia, as trustée for the benefit of the 
creditors of the National Express & Transportation Company, a Virginia cor- 
poration, brought an action at law against Ames Cotting, a citizen of the 
city and state of New York, before the circuit court for the Southern district 
of New York, to recover the amount of two calls made upon Cotting for the 
payment of his subscription to the stock of said company, in which suit Cot- 
ting appeared. Bills in equity wcre brought in the same court to restrain 
the prosecution of divers suits of this character which had been commenced 
about the same time, and, pending the litigation upon thèse equity suits, agree- 
ments for the extension of time to plead in the Cotting suit were entered into 
by the respective attorneys. Cotting died on May 12, 1889, his will was pro- 
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bated and letters testamentary were Issued in June, 1889, the executors there- 
after died, and letters of administration with tlie will annexed were Issued to 
John B. Roosevelt and Katie T. Scliermerliorn on January 30, 1891. By the 
will, after provisions for the beneflt of the testator's wife, the residuary 
estate was given to a trustée fôr the benelit of the testator's children and his 
wlfe. She dled before 1892. Thereafter the trustée named in the will re- 
signed, and on February 29, 1892, John E. Koosevelt and W. Bmlen Roosevelt 
were appointed his successors. The administrators wlth the will annexed, 
having, as they supposed, coUected nearly ail the assets, brought an action in 
the suprême court of the state of New York to settle their aeeounts in March, 
1892, in whlch action thelr aeeounts were approved, and they were ordered on 
April 8, 1892, to transfer the assets to the trustées under the will, which was 
done on the same day. In June, 1893, the bills in equity were dismissed, and 
the action of Glenn agalnst Ootting was revlved against his administrators 
wltli the will annexed on September 6, 1893. Up to thls time this claim had 
not been presented against the estate for payment, and the administrators 
were not aware of its existence or of the existence of the action at law until 
November, 1892. They defended this suit, and judgment was rendered against 
them as administrators on February 28, 1895, for $6,221.90. In September, 
1895, Glenn applied to the surrogate's court for leave to issue exécution against 
the administrators, and the pétition was dismissed in December, 1896. In May 
of that year the complalnant in this suit, George G. Carey, a citizen of Mary- 
land, was appointed to sueceed Glenn as trustée for the creditors of the Na- 
tional Express & Transportation Company. When the action at law was re- 
vived, the only cash assets of Cotting's estate in the hands of his adminis- 
trators were Ç142.50. They held two claims against insolvents, of very un- 
certain value, upon which they hoped that something more would be received. 
After that time, they received In cash $842.29. The présent suit is a bill In 
equity against the trustées of the Cotting estate, the executor of his wife, 
his two children, and three mlnor grandehildren, to Impress the trust fund with 
a trust in favor of Carey, as trustée, for the amount of the judgment against 
the administrators, with Interest The elroult court for the Southern district 
of New York, before which the trial was brought, directed the trustées to 
pay the amount from the trust fund, and charge It against the shares of the 
beneficiaries. 91 Fed. 567. 

Geo. H. Yeaman, for appellanta. 
Latham Reid, for infant appellants. 
Arthur H. Masten, for appellee. 

Before WALLACE and SHIPMAIT, Circuit Judges, and THOMAS, 
District Judge. 

SHIPMAN, Circuit Judge (after stating the facts as above). Up- 
on the argument of this case, it appeared that sundry questions of 
law had been eliminated during the progress of the suit. The original 
bill contained no averment that the trustées of Cotting's estate had 
defended the action at law against the administrators, or paid the 
expenses of that suit, or taken part therein as trustées, either with or 
without the knowledge of the beneficiaries or of the plaintiff in the 
action ; and the bill rested upon the judgment against the administra- 
tors, the nonexistence of assets in their hands, the delivery of the 
estate to the trustées, and a conséquent liability in equity of the 
trustées and the beneficiaries to pay the judgment from the principal 
or income of said estate. Upon a demurrer to this bill, the principal 
question argued before Judge Coxe, who was presiding in the circuit 
court, was whether a judgment obtained against an administrator 
with the will annexed was conclusive évidence against a legatee. 81 
Fed. 608. It had been settled in New York and elsewhere, where 
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statutory Systems in regard to the estâtes of deceased persons do not 
alter the rule, tiiat a judgment against an exécuter is not évidence 
against the heir or devisee. Ingle v. Jones, 9 Wall. 486, 49a, 19 L. 
Ed. 621; Sharpe v. Freeman, 45 JST. Y. 802. And Judge Oose was of 
opinion that it was established in jurisdictions other than the courts of 
New York, which had not passed upon the question, that a legatee is 
in privity with the exécuter, and bound bv a judgment against him 
(First Baptist Church v. Syms, 51 N. J. Eq. 363, 28 Atl. 461), but 
that such a rule was not applicable under the facts of thia case, because 
no statute made the legatees liable to pay the judgment against an 
executor, and, inaemuch as their title or succession to the residuary 
estate occurred before the institution of the suit against the adminis- 
trators with the will annexed, there was no privity between them and 
the legatees; or, as is said in Black on Judgraents, "The executor of 
aa estate is in privity with a legatee of personalty until the legacy 
is delivered, and consequently the latter is concluded by a judgment 
against the former." The judgment is conclusive against the unad- 
ministered personalty in the hands of the executor. 2 Black, Judgm. 
§ 561; Preem. Judgm. § 162; Masten v. Olcott, 101 N. Y. 153, 4 N. E. 
274. In thîs case, before the administrators had notice of the claim 
the residuary estate had been delivered to the legatees. The correct- 
ness of this décision is not now attacked, and the case is presented 
upon the amended bill, in which the complainant averred that the dé- 
fense of the action at law was conducted, and ail proceedings therein 
were taken, by the défendants, with the knowledge and consent, and 
at the instance and request, of the beneficiaries under said will, and of 
the défendants John E. Eoosevelt and W. Emlen Roosevelt, as trustées 
of the trust created by the said will of Amos Cotting, for the sole bene- 
flt of the trust estate and of the trustées and beneficiaries; that a large 
proportion of the expenses of such défense was borne by the said 
trustées, and paid by them out of the trust funds; that the beneficia- 
ries consented to such payment of the charges so made against their 
respective ratable shares in the trust funds; and that said trustées 
and beneficiaries were informed as to the nature of and issues in said 
action at law, and took an active part in the défense thereof, with the 
intent and purpose of protecting the said trust funds, and their re- 
spective shares and interests therein. Upon the bill as amended 
proofs were taken, and the case went to final hearing. It is not now 
contended with any eamestness that, unless the averments inserted 
by amendment are found to hâve been proved, Roosevelt, as trustée, 
is bound by the judgment against him as administrator with the will 
annexed. The party sought to be bound by the former judgment must 
not only hâve been a party to both actions, "but he should hâve ap- 
peared in the same capacity or character." 2 Black, Judgm. § 536; 
Collins V. Hydorn, 135 N. Y. 320, 32 N. E. 69; Sharpe v. Freeman, 45 
N. Y. 807; Bank v. Shuler, 153 N. Y. 173, 47 N. E. 262; Rathbone 
v. Hooney, 58 N. Y. 463. The judgment against the administrators 
with the will annexed is not binding upon the same persons in another 
capacity, but it is asserted that the fact that John E. Roosevelt was 
the administrator without assets, and is the trustée with abundant 
assets, makes it probable that he was defending the suit as trustée 



572 102 FEDERAL REPORTER. 

and for the benefit of the estate, was making thé estate liable for tlie 
expenses of the défense, and was doing ail with the knowledge of his 
co-trustee and the beneficiaries; and tiie complainant therefore urges 
that the probabilities are strongly in favor of the truth of the amended 
averments. Again, it is coneeded that this suit was not brought un- 
der section 1837 of the New York Code of Civil Procédure, which is 
as foUows: 

"An action may be malntalned, as prescribed Jn thls article, agalnst the sur- 
vlvlng husband or wife of a décèdent, ând the next of kin of an estate, or 
the next of kin or legatee of a testator, to recover, to the estent of the assets 
paid or distributed to tïtem for a debt of the décèdent, upon which an action 
might hâve been maintained against the exécuter or administrator. The 
neglect of the créditer to présent his claim to the executor or administrator, 
within the time preseribed by law for the purpose, does not Impair his right 
to maintain such an action." 

In this record no attempt was made to prove that the original claîm 
was a debt of the décèdent. The complainant relied upon the judg- 
ment, and ail défenses which Cotting might hâve had against the ex- 
istence or the validity of the claim were of no avail. In the appellee's 
brief the only point now in controversy is slated as follows : 

"The admissibility and conclusive efCect of thls judgment as against the 
appellants is, then, the décisive point In thls case; for, if not conclusive, we 
may admit that, on the record as it stands, we hâve not made out our case, 
and the varions défenses of lâches, the statuts of limitations, and the lack of 
jurisdlction of the Virginia court are still open to discussion (5th, 6th, 8th as- 
slgnments of error), and the point that complainant has not proved a 'debt' 
of Amos Cotting (13th, 14th, 15th, 20th, 21st assignments) is well taken. The 
question, then, is whether or not the évidence shovs's that the défendants (ap- 
pellants) were 'identifled In interest' with the Immédiate parties to the action 
at law, and were the real 'prlncipals behlnd the formai parties.' " 

This is a question of fact. John E. Roosevelt and Mrs. Schermer- 
horn, as administrators, defended against the action at law; Mr. 
Eoosevelt being the acting administrator. He told his co-adminis- 
trator, his co-trustee, and Jameson Cotting, a son of the testator, the 
fact of the revival of the suit, and told them nothing more. They 
took no part in the litigation, and knew noihing, practically, about it. 
He employed counsel, and, being a lawyer, overlooked or superintend- 
ed the défense, did not counsel or advise with the co-administrator, 
his co-trustee, or either of the beneficiaries on the subject, but man- 
aged it himself, through his counsel, and paid no part of the expenses 
from either principal or income of the trust estate. He had from the 
estate, as administrator, after April 8, 1892, f 984.79; and he paid 
for the expenses of this suit $1,004.38, and whatever more is due is due 
only from the administrators. He testifies that the action at law was 
not defended for the beneflt of the trust estate, or the beneficiaries un- 
der the trust; that he assumed the responsibility of making the défense 
under the advice of his counsel; that it was made entirely as adminis- 
trator, and in no respects as trustée. At flrst thought, this would 
appear to be a strange and perhaps unnatural state of facts, but 
nonaction on the part of the trustées was probably predetermined, 
Bo as not to bind the trust estate; and in view of the testimony of 
Mr. Eoosevelt, and from the probability that, }f he understood the 
advantages resulting from not binding the tmst estate, he would act 
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accordingly, we are of opinion that the averments întroduced into the 
bill bj amendment liave not been proved, and are not true. A flnding 
that tiiey had been proved would indicate an arrant perversion of truth 
by the administrator, in regard to a matter in which. he bad no pe- 
cuniary interest. Tlie decree of the circuit court is reversed, witb 
costs, and the cause is remanded to that court, with instructions to 
dismiss the bill, with costs. 
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(Circuit Court of Appeals, Eighth Circuit April 30, 1900.) 

No. 1,333. 
1. Etidencb — Heabsat. 

A letter between third parties, reciting statements sald by the wrlter 
to hâve been made to him by défendant, is not admissible against de- 
fendant to prove sucli statements, unless It is shown tliat he authorized 
or knew of the writing of the letter. 

Z. Tbial — Instructions— CoNFORMiTT to Pleadings. 

Where a complaint by a corporation for money had and recelved was 
based expressly on the ground that the money was fumished by plain- 
tiff to défendant, as Its agent, with which to buy certain property, and 
that défendant purchased the property for much less than the amount 
represented, it was not error for the court to refuse to charge that plain- 
tiff could recover If it appeared that défendant had been a promoter of 
the corporation, and afterwards purchased the property, and made a 
secret profit on It, such Issue not having been presented by the pleadings. 

In Error to the Circuit Court of the Dnited States for the District 
of TJtah. 

See 89 Fed. 164. 

Thls Is an action for money had and recelved, which was brought by the 
Nevada Company, the plaintilï in error, against Philo T. Farnsworth, the de- 
fendant in error. The complaint stated two independent causes of action 
of the same class in separate counts. tipon the flrst cause of action a verdict 
was returned against the Nevada Company, while upon the second cause of 
action a verdict was returned in its favor. The présent writ of error, which 
was sued out by the plaintiff, challenges the Judgment against the plaintifC 
which was rendered on the flrst count of the complaint. In that count the 
plaintiff averred, in substance, that between July 15, 1897, and August 24, 
1897, the plaintifC company constituted Philo T. Farnsworth, the défendant, its 
agent to buy certain real and Personal property in the state of Nevada, which 
may be described generally as the Frank Bradley group of minlng claims, the 
W. S. Gage group of mining claims, and the Mitchell & Miller property, — the 
latter conslsting of 160 acres of land, certain water rights, a 10-stamp mill, 
assay office, and other buildings; that on July 15, 1897, August 24, 1897, 
and August 27, 1897, It sent to the défendant altogether the sum of ?60,(X>u 
to make the purchase of the properties aforesaid; that the défendant after- 
wards represented that he had invested the money so sent to him in the pur- 
chase of the Bradley mines for the sum of $26,750, and in the purchase of the 
Gage mining claims for the sum of $27.250, and in the purchase of the Mitchell 
& Miller property at the priée of $4.750; that In point of fact sald défendant 
paid for tbe Bradley mines only $9,000, for the Gage mining claims only 
$4,250, for the Mitchell & Miller property only $4,250, making an aggregat» 
expenditure of $17,500 for the purchase of said properties; and that by reason. 
of the facts aforesaid the défendant, on August 27, 1897, became indebted to 
the plaintiff in the sum of $42,500, for which it demaaded judgment. 
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Charles C. Dey (J, A. Street and Cephas Brainerd, on the brief), 
foi plaintiff in error. 

John M. Zane (Joseph L. Rawlina and Barlow Ferguson, on the 
brief), for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The chief question which this record présents for our détermina- 
tion is whether the trial court erred in refusing to direct a verdict 
for the Nevada Company on the first count of its complaint for the 
sum of $41,230, with interest thereon from August 27, 1897. The 
principal contention urged upon the argument — and it is also the 
main proposition which is advanced in the brief — is that an instruc- 
tion to thia effect, which was requested, ought to hâve been given 
at the conclusion of the évidence. We shall açcordingly direct our 
attention in the flrst instance to this proposition. Concerning some 
of the f acts that are alleged in the complaint there was no controversy 
at the conclusion of the trial. It was proven beyond peradventure, 
and so the jury were instructed, that Farnsworth, the défendant, did 
receive from the plaintiff the sum of $60,000 at the time stated in 
the complaint; that this sum was paid to the défendant on account 
of the purchase of the three properties mentioned above, to wit, the 
Bradley mines, the Gage mining claims, and the Mitchell & Miller 
property; and that when the money was so paid to the défendant 
the plaintiff company supposed that the défendant had contracted 
in its name to pay for said properties the sum of |60,000 in the ag- 
gregate, whereas the price actually paid therefor by the défendant 
was only $17,500, as was alleged in the complaint. There was a con- 
troversy, however, before the jury as to the capacity in which the 
sum of $60,000 was received by the défendant. The plaintiff claimed, 
as alleged in its complaint, that it paid the money to the défendant 
as its agent, believing that he had bought the several properties in 
its name, or for its account. On the other hand, the défendant tes- 
tifled in his own favor to the following effect: That in the latter 
part of June, 1897, prior to the organization of the Nevada Company, 
he tooli Anson P. Stokes, who was one of the promoters of the plain- 
tiff company, to visit and inspect the three properties aforesaid, telling 
him at the time that he (Farnsworth) controlled ail of the properties ; 
that, after inspecting the same, Stokes inquired for what priée in 
the aggregate the several properties could be bought, and was told 
by the défendant that he would make the price therefor $60,000; and 
that, after some further inquiries, and a further examination of the 
properties, Stokes agreed with him definitely to take the properties at 
the price last mentioned. The défendant also testified that at the 
time of thèse negotiations between himself and Stokes he had secured 
options upon the properties which enabled him to control and sell 
them as his own; that this was what he meant when he told Stokes 
that he controlled the properties; and that shortly after the afore- 
said agreement was entered into, to wit, on July 15, 1897, he received 
a check from Stokes in the sum of $5,000 to apply on the purchase 
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priée. The subséquent pavments of $25,000 on August 24, 1897, 
and of $30,000 on August 27, 1897, which made up the sum of $60,000 
that was received by the défendant, appear to hâve been made with 
checks which were drawn by the plaintiff company, and were made 
payable to the defendant's order, and were by him collected. In view 
of the defendant's testimony to the effect above stated, it must be 
conceded that there was some évidence before the jury which tended 
to establish the defendant's claim that he did not receive the sum of 
money in controversy as agent of tlie plaintiff company, to be ex- 
pended on its account in the purchase of the properties, but that he re- 
ceived it in his own right, in payment for properties which he had 
sold to Stokes, one of the promoters of the company, before it was 
organized. It is tnie that the défendant admitted in the course of 
his examination that shortly after, or perhaps contemporaneously 
with, his alleged agreement to sell the properties, he was advised by 
Stokes that a company would be organized forthwith to take over 
the properties, and that he agreed, at Stokes' solicitation, to become 
the gênerai manager of such company when it was formed, and also 
to take stock therein; and that, in accordance with such agreement, 
he did become the gênerai manager, and a shareholder of the plaintiff 
company, when it was organized. It is also undisputed that the de- 
fendant not only failed to advise Stokes or the plaintiff company 
how much he had paid for the several properties in question, but 
that he studiously withheld such information from them; and it is 
also true that the record contains an abundance of évidence which 
tends to show that the plaintiff company supposed that the défend- 
ant was acting as its agent when it paid him the sum of $55,000 to 
be expended in its behalf. But thèse were facts and circumstances 
which only served to discrédit the defendant's daim that he sold the 
properties to Stokes individually for $60,000, and that the money paid 
to him was received in his own right as vendor; and it was the prov- 
ince of the jury to décide how far such facts and circumstances did 
discrédit the defendant's contention, and how far they served to 
disprove his statement that he sold the properties to Stokes as prop- 
erty which was at the time snbject to his disposition and control. 

The trial court submitted the issues of fact arising upon the testi- 
mony aforesaid under instructions that neither party has seen fit 
to challange in this court. It charged the jury, in substance, that, 
to entitle the plaintiff to a verdict on the flrst count, it must show 
that the défendant acted in its behalf, and as its agent, in purchas- 
ing the several properties, but that they should regard the fact of 
such agency as sufficiently establîshed in either of the following 
events: First, if the défendant purported to act for the plaintiff 
in purchasing the several properties, but did so without its au- 
thority, and the plaintiff subsequently ratifled the transaction; sec- 
ond, if the plaintiff paid the défendant the sum of money in con- 
troversy in the belief that he was acting for it, and the defendant's 
conduct previously thereto had been such as to reasonably induce 
the plaintiff company to entertain that belief; or, third, if the de- 
fendant knew, when he received the money from the plaintiff, that it 
supposed him to be acting for it, and as its agent, although the 
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défendant had done nothing previously to induce such a belief in the 
mind of a reasonable person. On the issues tlius presented the 
flnding was in favor of the défendant. The learned judge of the 
trial court did not set the verdict aside, although he was requested 
to do so, from which action on his part we must infer that, after 
listening to the évidence as it was adduced, he did not regard the 
action of the jury as so far opposed to the weight of proof as to 
warrant the conclusion that its action was superinduced by passion 
or préjudice. This court, as a matter of course, has no power to 
annul the verdict merely because it does not seem to be supported 
by the weight of testimony. It is our function to détermine as a 
matter of law whether there was any substantial évidence to sus- 
tain the defendant's contention upon the flrst count, and, for the 
reasons heretofore indicated, we are constrained to hold that there 
was. 

In behalf of the plaintiff it Is claimed that a material error was 
committed in excluding a letter which was written by J. G. Stokes 
to his father, Anson P. Stokes, at Sait Lake City, under date of 
August 23, 1897. This letter detailed certain statements relative 
to the purchase of the three properties in controversy which were 
said to hâve been made by the défendant to J. G. Stokes at Sait 
Lake City nearly two months after the alleged sale of the properties 
by the défendant to Anson P. Stokes for the sum of |60,000. It was 
not shown that the défendant either authorized the letter in ques- 
tion to be written, or that he saw the same, and was acquainted 
with its contents, before it was mailed. The letter appears to hâve 
been a private communication from the son to the father, in which 
the former, of his own volition, merely repeated certain représenta- 
tions, which, as he claimed, had been made to him by the défend- 
ant on the retum of J. G-. Stokes from New York, whither he had 
gone with his father to assist in the organization of the Nevada 
Company after arrangements had been consummated for the ac- 
quisition of the properties in controversy. In view of the circum- 
stances under which the letter was written, it seems to hâve been 
hearsay testimony, so far as the défendant was concerned, and in- 
admissible against him for that reason, as the trial court properly 
decided. 

It is flnally claimed on behalf of the plaintiff company, although 
very little space is devoted to the discussion of the point in the 
brief, that the trial court erred in refusing to give the following in- 
structions, which were requested by the plaintiff: 

"Promoters of a corporation are persons who negotiate for and take part 
in procuring the formation and organization of a corporation. Anson Plielps 
Stokes and J. G. Ptielps Stolies are sliown by the évidence to hâve teen pro- 
moters of the Nevada Company, and if you flind from the évidence in this case 
that the défendant, Farnsworth, eo-operated in any way with Anson Phelps 
Stolies in getting up the corporation to purchase and work mines and mining 
claims in Nevada, and consentM to talce stock in such company, and to be its 
gênerai manager, and furnished any Information to be used for the purpose 
of inducing others to take stock and become interested in such proposed cor- 
poration, and upon the organization of ttie company he became a stockholder 
and the gênerai manager, then Farnsworth would also be considered one of the 
promoters of the plaintifC corporation. If you flnd Farnsworth was a promoier 



MEVADA CO. V. FARNSWORTH. 577 

of the corporation, then he could not purchase the Bradley, Gage, and Mitchell 
& Miller properties after becoming a promoter, and sell them to the corporation 
at an advance, wlthout being liable to refund to the corporation any secret 
profits he made; and the plaintilï can treat hlm as an agent, and recover in 
this suit the whole amount of the différence between the priée he paid and 
the priée he received, with interest." 

There are two reasons, in our opinion, why the refusai to give 
thèse instructions cajtinot be regarded as a material error entitling 
the plaintiff to a new trial. In the first place, the complaint on 
which the case was tried was not framed with a view of recovering 
the money sued for upon the ground that the défendant was a pro- 
moter of the Nevada Company, and that, being such, his conduct 
had operated as a fraud upon persons who subsequently became 
stockholders of that company. The charge contained in the flrst 
count of the complaint is very spécifie, and to the effect that the 
plaintiff company constituted the défendant its agent to buy the 
properties in controversy, and that it sent a certain sum of money 
to him as its agent to consummate the purchase, which money he 
received for the purpose of disbursing as the plaintiff's agent. If 
the plaintiff company intended to ask a recovery on the additional 
ground that the défendant, by his prior dealings with Stolœs, be- 
came one of its promoters, and for that reason was not entitled, 
under any circumstances, to charge the company, when it became 
organized, more for the properties in controversy than they had cost 
him, then the complaint should bave foreshadowed that ground of 
recovery by some appropriate allégations, so as to distinctly tender 
the issue whether the défendant was a promoter. That issue cannot 
be said to hâve been raised by the pleadings, and for that reason the 
trial court would hâve erred if it had permitted the issue to be raised 
for the flrst time by the instructions. In the second place, when the 
verdict of the jury is construed in the light of the pleadings and the 
évidence, it is apparent that they found and determined that the 
défendant, having secured an option on the properties in contro- 
versy which enabled him to control the same, had in fact sold the 
properties to Stokes individually for f 60,000, and had done so before 
he consented to take part in the organization of the Nevada Com- 
pany, or to become a shareholder therein, or the gênerai manager 
thereof. In view of this finding by the jury, it would seem that the 
défendant could not be charged with liability as a promoter. It is 
also questionable whether an action at law to recover secret profits 
realized by a promoter can be maintained in the fédéral circuit court, 
where the distinction between proceedings at law and equity is still 
maintained and carefully observed. This latter point was discuss- 
ed to some extent on the argument by counsel for the défendant, 
but we find it unnecessary to décide the point, and would not be 
understood on the présent occasion as expressing any opinion there- 
on. The judgment below is affirmed. 

102 F 37 
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FABNSWORTH V. NEVADA CO. 

(Circuit Court, of Appeals, Bighth Circuit April 30, 1900.) 

No. 1,334. 

1. ApPBAL— ASSIGNMBNTS OP ErROR. 

ïhe record on appeal should not be incumbered wlth numerous assign- 
ments of errer when a few would sufQce to présent In an intelligible 
manner ail of the material questions Involved in the case. The assign- 
ment of a large number of errors ralses no presumption that the judg- 
ment is erroneous. 

8. Same—Review— Admission dp Evidence. 

When a complalnt states two or more causes of action, a judgment 
obtained thereunder cannot be reversed because of the admission of évi- 
dence which was compétent imder elther couut; and no obligation rests 
upon counsel, when offering testimony, to announcc in advance to which 
count it is addressed, unless reciulred to do so by the trial judge. 

8. Evidence — Action fob Monby Eeceived — Relations of Parties. 

In an action by a corporation to recover money alleged to hâve been 
Intrusted to défendant to pay for certain property which he represented 
that he had bought In Its behalf at a price which was greatly in excess 
of that actually paid by him, plaintiff clalming the right to recover the 
excess as money recelved to its use, it Is compétent for the plaintiff to 
show the relations exlstlng between the parties at the time of the trans- 
actions, and for that purpose the statement filed by the plaintiff wlth 
State ofQcers at the time of Its incorporation, showing défendant to be 
one of its directors and its gênerai manager, and a copy of the proceed- 
Ings of the directors in which he was elected gênerai manager, are ad- 
missible where It Is shown that défendant had knowledge of such action, 
and that he In fact acted as gênerai manager from the time of the or- 
ganization of plaintiff. 

4 Same— Introddctory Statembnts bt Witness. 

In sucb case the admission In évidence of a gênerai Introduetory state- 
ment by the président of the corporation as a witness that he was ig- 
norant ofthe business of mining, for which purpose the corporation was 
organized, was not màtérlal errer. 

6. Same— Statements dp Partt. 

Statements made by défendant to offlcers of plaintiff before or after 
ïnegotlatlons for the purchase of the property were begun respecting such 
property or its value were compétent as bearing on the question whether 
plaintiff had reason to believe that défendant was acting as Its repré- 
sentative in making the purchase. 

6. Same— Telegrams between Third Persons. 

A telegram sent by a third party to the président of the corporation, 
containing représentations as to the value of the property, and a state- 
ment that défendant recommended Its purchase, together with the an- 
swer thereto, authorizing the purchase on certain conditions, were ad- 
missible against the défendant where there was testimony tending to 
show that the first telegram was submitted to and approved by him be- 
fore It was sent. 

7. Same— Recbipts. 

Défendant having représente! to plaintiff that he had paid towards 
the purchase of the property the sum of $20,000 in diseharge of an in- 
debtedness from him to the company for stock purchased, his receipt 
for such stock was admissible as showing the receipt by him of the sum 
of $20,000, or its équivalent, to be applled towards tbe purchase. 

In Error to the Circuit Court of the United States for the District 
of Utah. 
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J. L. Eawlins (John M. Zane and Barlow Ferguson, on the brîef), 
for plaintiff in error. 

Charles G. Dey (J, A. Street and Cephas Brainerd, on the brief), 
for défendant in error. 

Before OALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. This writ of error bringa before us for 
review the judgment in favor of the Nevada Company upon the sec- 
ond count of the complaint in the suit which was brought by tbat 
Company against Philo T. Farnsworth, the présent plaintiff in error. 
The judgment rendered in the same action upon the first count of 
the complaint, which was in favor of the défendant, bas been re- 
viewed and afSrmed under a writ of error that was sued out by the 
plaintiff. Nevada Co. v. Farnsworth, 102 Fed. 573. The judgment 
on the second count being in favor of the plaintiff below for the sum 
of 177,122.74, including interest, the défendant below also sued out 
a writ of error to obtain a review of that judgment. The causes of 
action stated in the flrst and second counts of the complaint were 
of the same class. In the second count of its complaint the Nevada 
Company alleged, in substance, that in March, 1898, the défendant 
below represented to it that he had purchased on its behalf and for 
its accoimt the property of the lone Gold-Mining Company, situated 
in the state of Nevada, for the sum of $150,000; that at varions dates 
between March 1, 1898, and March 18, 1898, it paid to the défendant, 
for the purpose of purchasing said property, the sum of |130,000 in 
cash; that contemporaneously with such payments the défendant rep- 
resented to the plaintiff that he had canceled a debt which he then 
owed to the plaintiff in the sum of |20,000 for 200 shares of its 
capital stock theretofore issued to him, by paying said sum of |20,000 
to the lone Gold-Mining Company on account of the purchase of 
its property for the smn of $150,000 as aforesaid; that in point of 
fact the défendant only expended for the purchase of the property 
of the lone Gold-Mining Company the sum of |80,000; and that by 
vlrtue of the facts aforesaid the défendant became indebted to it on 
March 18, 1898, in the sum of |70,000, for which amount, with légal 
interest, it craved judgment. 

The plaintiff in error bas assigned 52 errors, 37 of which relate to 
the admission of évidence, and the remainder to the refusai of the 
trial court to give 13 instructions that were asked in behalf of the 
défendant, Farnsworth. The charge of the trial court covered the 
material issues in the case, and it was so far satisfactory that neither 
party saw fit to reserve any exceptions thereto. A careful exam- 
ination of the record and of the proceedings at the trial, so far as 
they are disclosed by the présent bill of exceptions, satisfies us that 
many of the alleged errors that bave been assigned are without sub- 
stantial merit, and that they do not présent questions of sufficient 
importance to deserve spécial notice in an opinion of an appellate 
court. This court bas repeatedly condemned the practice of incum- 
bering a record with numerous assignments of error when a few 
would bave sufflced to présent in an intelligible manner ail of the ma- 
terial questions that are involved in the case. Eailway Co. v. Elliott, 
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102 Fed. 96. And so long as the practice is pursued of filing an as- 
signment of errors embracing every point, whetlier material or other- 
wise, which the ingenuity of counsel can suggest, we shall only deem 
it our duty to notice specially those exceptions which, upon a careful 
considération of the record, seem to hâve most merit. Any other 
method of procédure wauld require us to write lengthy opinions of no 
practical importance, and would involve much unnecessary labor. 
In preparing an assignment of errors it should not be assumed that 
the fact that many errors are assigned will in itself create a presump- 
tion that the judgment is erroneous. 

Before considering the exceptions to the admission of évidence that 
are most important, and on vphich chief reliance séems to be placed, it 
•will be proper to observe that, as the complaint which was flled by the 
plaintifE company contained two causes of action, and as the trial in- 
volved an investigation of two independent transactions, one of which 
took place in August, 1897, and the other in March, 1898, the bill 
of exceptions undoubtedly contains some évidence which could not 
be regarded as relevant if the second count had been tried séparât ely. 
Counsel for the plaintifE in error hâve assumed, apparently, that, when 
évidence was oflered to sustain the allégations of tiie complaint, it was 
the duty of counsel for the plaintiff company to indicate to the court 
and jury to which count the évidence was addressed, and some of the 
exceptions seem to be framed upon the theory that, if any of the testi- 
mony whîch is contained in the defendant's bill of exceptions is not 
strictly relevant to the second counf of the complaint, it should be 
adjudged immaterial and incompétent. This view of the case must 
be rejected as erroneous. When a complaint states two or more 
causes of action, a judgment obtained thereunder cannot be reversed 
because of the admission of évidence, if the évidence whose competency 
is challenged was admissible to sustain either count of the complaint; 
and in such cases no obligation rests upon counsel, when offering tea- 
timony, to announce in advance to which count the évidence is ad- 
dressed, unless they are required to do so by the trial judge. The 
resuit is that, in considering the exceptions to the admission of évi- 
dence, they must be adjudged untenable whenever they relate to tes- 
timony that was relevant, and compétent to sustain either cause of 
action. 

It is flrst assigned for error that the trial court erroneously admitted 
two exhibits which showed that the défendant was a director of the 
plaintiff company, and that he was elected as its gênerai manager 
immediately after its organization. Thèse exhibits consisted — ^First, 
of a statement which was flled with the secretary of state of the state 
of New Jersey by J. G. Phelps Stokes, as président of the Nevada 
Company, for the purpose of obtaining its charter; and, second, a 
copy of the proceedings of the flrst directors' meeting of the company, 
which was held in Jersey City on July 22, 1897. The flrst of thèse 
exhibits contained a list of the directors and oflicers of the company, 
in which list the name of the défendant, Famsworth, appeared as one 
of its directors and as its gênerai manager. The second of the ex- 
hibits contained a resolution of the board of directors, by which Fams- 
worth was made gênerai manager of the company at a salary of $3,600 
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per year. Thèse exhibits were objected to by the défendant below 
on the ground, as it seems, that he was not présent at the meeting of 
the directors when he was elected gênerai manager, and had neither 
taken part in the organization of the company nor consented in ex- 
press language to serve as a director. But the record recites that 
there was évidence that copies of thèse exhibits were mailed to the de- 
fendant, and that they were received by him as early aa August 1, 1897. 
It also recites that there was other évidence which showed that the de- 
fendant was verbally inf ormed that he had been elected a director and 
gênerai manager, and that he had thereafter served the company in the 
latter capacity. We think that it was entirely compétent for the 
plaintiff, both under its flrst and its second causes of action, to show 
the relation that the défendant had sustained to the plaintiff company 
since it was incorporated, and during the period of the transactions 
which were under investigation, and that the exhibits were properly 
admitted in évidence for that purpose, inasmuch as the défendant had 
been furnished with copies thereof, and had never declined the office 
of director after being advised of his élection, and had in fact served 
as gênerai manager of the company from the date of its organization. 
We can perceive no error in the admission of thèse exhibits. 

It is claimed that an error was committed by the trial court in 
permitting J. G. Phelps Stokes to testify, in answer to a question, 
that he "was new in the precious métal mining business" at the 
time the Nevada Company was organized and began its opérations 
in the state of Nevada. This testimony was objected to upon the 
gênerai ground that it was incompétent and irrelevant. It does not 
appear from the bill of exceptions now before us whether this évi- 
dence was introduced in support of the first or the second cause 
of action. From the context we should infer that the testimony 
was elicited mainly with référence to the first cause of action. But, 
be this as it may, we think that the action of the trial court in ad- 
mitting the proof, it being merely an introductory statement of the 
witness, was not a material error which would, in any event, justify 
a reversai of the judgment. It was a gênerai fact, which, in a case 
of this character, the plaintiff company was entitled to establish. 

It is next urged that the trial court erred in allowing the same 
witness to testify to certain représentations that were made to him 
on February 21, 1898, with respect to a rich strike that had been 
made on one of the claims of the lone Grold-Mining Company, and 
was a part of the property which was subsequently purchased by 
the plaintiff company for the sum of $150,000. It is claimed in be- 
half of the défendant that this testimony was irrelevant and im- 
material, because the représentations were made to Stokes before 
any negotiations looking to the purchase of the property of the lone 
Gold-Mining Company had in fact taken place, and because the de- 
fendant was simply chargea in the complaint with a breach of duty 
as agent, and was not accused of making any spécifie false repré- 
sentations. It is doubtless true that the right to recover under the 
second count did not dépend upon showing that the représentations 
in question were made, and that the same were false. Nevertheless, 
we think that it was compétent for the plaintiff company to show 
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when and how the properties of the lone Gold-Mining Company 
were first called to its attention bj the défendant, and that it was 
compétent to prove in that connection the statements respecting 
the properties, or any part thereof, which the défendant at that time 
made, or which he may hâve made subsequently before the purchase 
was cocsummated. This évidence had some tendency, we think, to 
show whether the plaintiff company had reason to suppose that the 
défendant was acting as its agent when the purchase of the proper- 
ties of the lone Gold-Mining Company was consummated. 

Complaint is also made of the admission in évidence of an agrée- 
ment between the défendant and J. G. Phelps Stokes and John Sher- 
man Hoyt on July 22, 1897, which agreement between said parties 
showed, in substance, that the défendant was to take 250 shares 
of stock in tie Nevada Company; that Stokes and Hoyt were to 
advance the money to pay for the stock, holding the same as col- 
latéral, which money was to be refunded by the défendant within 
three years; and that in the meantime the dividends declared upon 
the stock were to be received by the défendant This item of évi- 
dence was undoubtedly irrelevant so far as the second count of the 
complaint was concemed, but it is manifest that the agreement in 
question was ofEered in évidence solely for the purpose of sustaining 
the first count, and, as it appears to hâve been introduced for that 
purpose only, its admission cannot be held to affect the judgment on 
the second count, which is now under considération. 

Two telegrams were read in évidence in the course of the trial; 
one being a telegram which was sent by J. G. Phelps Stokes to his 
father, Anson Phelps Stokes, on February 24, 1898, and the other 
a reply thereto, which was received on February 28, 1898. The 
first of thèse telegrams contained an inquiry whether an immédiate 
purchase of the properties of the lone Gold-Mining Company would 
be approved. It also contained certain représentations as to the 
value of the property, and a statement that the défendant, Farns- 
worth, strongly recommended the purchase. Tîie reply thereto au- 
thorized the purchase of the properties in question if the défendant, 
Farnsworth, would take and pay for |20,000 worth of the new cap- 
ital stock of the Nevada Company. Thèse telegrams were objected 
to, when ofifered, as being communications that had passed between 
third parties, and, for that reason, not binding upon the défendant. 
Other testimony was ofEered, however, which tended to show that, 
before the first of thèse telegrams was sent, it was exhibited to the 
défendant, and that he approved of its contents, and authorized its 
transmission. This latter testimony, in our judgment, made the two 
telegrams compétent and relevant évidence as against the défend- 
ant, although on their face they purported to be communications 
that had taken place between third parties. 

The défendant further asserts that the trial court erroneously ad- 
mitted in évidence a receipt which was signed by himself on March 
31, 1898, acknowledging the receipt of a certiflcate for 200 shares 
of new stock in the Nevada Company. In support of this conten- 
tion it is said that the admission of this receipt was erroneous 
because the action was for money had and received, and that in that 
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form of action nothing could be recovered from the défendant ex- 
cept money that had actually been paid to him. The receipt, how- 
ever, and the testimony which waa introduced in connection there- 
withj showed that the certiflcate of stock was executed and delivered 
to the défendant as full-paid stock on the assumption that he had 
canceled his indebtednessto the Kevada Company for the par value 
of the stock, to wit, |20,000, by paying an équivalent sum towards 
the purchase of the properties of the lone Gold-Mining Company. 
Under thèse circumstances we think that the receipt was properly 
admitted in évidence for the purpose of showing the receipt by the 
défendant of the sum of $20,000, or its équivalent. 

ïhe foregoing exceptions which hâve been noticed comprehend 
those that were taken to the admission of évidence which seem to 
hâve most weight and to deserve spécial notice. Witbout pursuing 
this brauch of the case at greater length, we shall content ourselves 
with the statement that no incompétent testimony appears to hâve 
been admitted during the trial which would justify a reversai of 
the judgment. 

Concerning the exceptions that were taken to the refusai of the 
court to give the 13 instructions that were asked by the défendant, 
we deem it only necessary to say that, after an examination of thèse 
instructions, we hâve concluded that, in so far as they contain cor- 
rect déclarations of law, they were fully covered by the elaborate 
instructions that were given by the trial court of its own motion. 
This seems to hâve been the view that was entertalned by counsel 
for the défendant when the case was tried, since the record recites 
that when an exception was taken to the refusai of the defendant's 
instructions counsel stated to the court, in substance, that, in so far 
as he was then advised, the instructions asked were covered by the 
court's instructions, and that he saved an exception, not because 
he was at the time aware of any error that would be committed by 
refusing them, but merely "as a matter of précaution." As hereto- 
fore stated, no exception was taken in behalf of the défendant to 
any part of the elaborate charge which was delivered by the learned 
trial judge; and as counsel for the défendant, after listening to the 
same, were unable to direct the court's attention to any proposition 
of law that was not covered by the charge in chief, it is safe to as- 
sume that further instructions were unnecessary, and would not 
hâve aided the jury in reaching a correct resuit. 

In conclusion it may be said that a careful inspection of the record 
bas convinced us that the verdict of the jury was for the right party, 
and for the right amount. Indeed, it is diffîcult to understand, in 
view of the testimony, how the jury could bave reached a différent 
conclusion. The judgment below is therefore afiSrmed. 
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GIESEN V. LONDON & NORTHWEST AMERICAN MORTG. CO., Limited. 

(Circuit Court of Appeals, BIghth Circuit April 30, 1900.) 

No. 1,339. 

L COBPOKATIOIîS— RlGHTS AND LiABILITIBS OF StOCKHOLDKKS IN FOBBIGN COK- 
PORATIONS— LAW GOVKRNINB. 

Wben a person subscribes for stock In elther a domestlc or a foreign cor- 
poration, he tbereby consents to be governed by the provisions of its char- 
ter or the gênerai law under whlch it is incorporated, and by such by-laws 
as the corporation may lawf ully enact, and that his rights and liabilitles 
as a stocliholder shall be tested and determined by such laws. 
8. Same— Enfobcement of Rights undeb Foreign Statutb. 

When a foreign sovereignty, havlng authority to do so, confers upon one 
of Its corporations the right to readjust its Indebtedness in a given man- 
ner, or to liquidate its affairs, or to make assessments upon Its share- 
holders, the right so conferred will be recognized and enforced by the 
courts of the United States, provided the foreign statute accords to ail 
creditors and stockholders equal privilèges, without référence to their 
place of résidence or citizensbip, and does not contravene Oie gênerai pol- 
Icy of our laws. 
3L Bame— Liability of Stockholder fob Assessmbnt— Paildee to Havb 
Stock Transfbbbed. 

Défendant, a citizen of the United States, became a subscriber to the 
stock of an English corporation, upon which he made a partial payment. 
He was entered as a shareholder upon the books of the company, and re- 
ceived a certifieate of stock, which bore a printed indorsement to the 
effect that no transfer of the shares wouid be reglstered except on return 
of the certifieate. The by-laws of the company required a fee for régis- 
tration of transfers, and the British lawa imposed a penalty for the regis- 
tration of any transfer unless the assignment bore a revenue stamp. I>e- 
fendant sold and assigned his certifieate, but no stamp was afflxed 
thereto, and he took no steps to hâve a transfer made on the company'9 
books. A request afterwards made by the assignée for a transfer was 
refused because of nonpayment of the fee, and no transfer was ever made. 
For some two years after the assignment, défendant continued to sign 
reeeipts for dividends at the request of the assignée. Subsequently pro- 
ceedings wère commenced, in accordance with the English law, to liqui- 
date ttie affairs of the company, and with the approval of the court 
iiaving due authority therefor. In such proeeedings, assessments were 
levied upon the shareholders for the beneflt of creditors. Held, that de- 
fendant was liable for such assessments, as a stockholder, and that such 
Uabillty was enforceable in the courts of the United States. 

A Samb— Power to Regtjlate Transfer of Stock. 

A statutory provision that a corporation shall on application by a trana- 
ferror of stock therein, enter the name of the transférée on its register 
of shareholders in the same manner as if the application was made by the 
transférée, does not render invalid a by-law of a corporation requlring 
the payment of a small fee for making such transfers. 

Iq Error to the Circuit Court of the United States for the District 
of Minnesota. 

This action was brought by the London & Northwest American Mortgage 
Company, Limited, the défendant in error, and an English corporation, 
against Peter Joseph Giesen, the plaintiff in error, to recover tlie sum of 
$2,919.90, exclusive of interest; said sum being the amount, in the aggre- 
gate, not including Interest, of six calls or assessments on 100 shares of its 
capital stock, that had been levied, with the approval of an English court. 
In the course of a proceeding pending therein to liquidate the affairs of the 
plaintiff company. The case dépends for its décision upon a spécial flnding 
of facts made by the trial court, from which we extract the followlng flnd- 
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ings: In the year 1885 Albert Scheffer, A. B. Hendrickson, and E. J. Hodg- 
son, o£ St. Paul, Minn., became interested with certain résidents of London, 
England, in the promotion of an English corporation to be organized for the 
purpose of carrylng on a loaning business. The funds were to be raised In 
part by subscriptions to the stock of the corporation, but principally by 
the sales of Its debentures In Great Britain. The principal place of busi- 
ness of the corporation was to be In London, but its fonds were to be loaned 
in the state of Minnesota and other adjoinlng states, through the sole agency 
of said Scheffer, Hendrickson, and Hodgson, who were to contribute at least 
§100,000 towards the enterprise. Pursuant to this scheme the plaintiff Com- 
pany was organized on March 17, 1886, under and pursuant to the provisions 
of an act of parliament of the kingdom of Great Britain and Ireland, which 
was approved on August 7, 1862, and subsequently amended, and, together 
with its amendments, is generally known as the "Companies Acts, 1862 ta 
1890." After the company was organized a contract was entered into on 
October 14, 1886, between it and said Scheffer, Hendrickson, and Hodgson, 
of St. Paul, Minn., whereby It was agreed that the latter should be the 
advisory board and agents of the plaintiff company in America, and should 
continue to act as such advisory board and agents so long as they con- 
ducted the business to the satisfaction of the directors, or so long as it should 
be for the interests of the shareholders. of which the directors were to be 
the sole judges. Said Scheffer, Hendrickson, and Hodgson were to hâve 
power to negotiate loans for the plaintiff company, but were not to make 
loans to an amount exceeding £2,000 without consulting the board, and were 
not to loan upon any property more than 50 per cent, of its value. The 
directors of the plaintiff company agreed to remit from time to time to 
said agents, or to place to their crédit in a bank in St. Paul, Minn., such 
sums of money as said agents might require immediately for investment; 
and said agents were to be held jointly and severally responsible for the care 
of said money until it was loaned, and the securities therefor were duly de- 
livered and recorded. Pursuant to this agreement said Scheffer, Hendrick- 
son, and Hodgson, as agents for the plaintiff company, and under the title 
of "advisory board," carried on the mortgage-loan businessi of the plain- 
tiff at the City of St. Paul, Minn., until some time between June 1, 1892, 
and October 1, 1892, when they resigned. Their duties as such agents con- 
sisted in making loans for the plaintiff company upon real-estate security, 
and in collecting the interest and principal due thereon. They aiso solicited 
subscriptions to the capital stock of the plaintiff company, and one of said 
agents, to wit, E. J. Hodgson, acted as secretary of the advisory board, 
and conducted most of its correspondence. Ail loans made or collected by 
the board were reported monthly to the plaintifï's office, in London. The 
only books which said agents kept, pertaining to the plaintifï's business, were 
a cash book and a loan register, transcripts from which books were regularly 
forwarded to the home office. Said advisory board never assumed or held- 
itself ont to the défendant or to the public as possessing the power to issue 
or transfer any shares of the capital stock of the plaintiff company. On 
or about April 1, 1886, the défendant, Glesen, at the solieitation of Albert 
Scheffer, subscribed for 100 shares of the capital stock of the plaintiff com- 
pany, which were of the par value of £10 sterling each; and that number of 
shares of stock were duly allotted to the défendant, and the defendant's name 
was duly entered upon the stock register of the plaintiff company as the 
owner of the shares so subscribed and allotted. The défendant paid te the 
plaintiff company on account of said stock the sum of £2 sterling on each 
share thereof, or, in the aggregate, £200 sterling. On August 25, 1887, a 
certificate for said 100 shares of stock was duly issued by the plaintiff com- 
pany, and the same was delivered to and accepted by the défendant. On 
the back of this certificate ivas a printed Indorsement to the effect that no 
transfer of said shares would be registered unless accompanied by the cer- 
tificate. No transfer of said shares bas ever been entered upon the books 
of the plaintiff company, and the défendant since April 21, 1886, bas ap- 
peared in the plaintiff's register of members as the ovener and holder of 
said 100 shares of stock. In the month of August, 1889, the défendant sold 
hls stock to Albert Scheffer, one of the advisory board, and indorsed hls 
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name In blank on the back of the aforesald certiflcate, and dellvered tlie same 
to Scheffer, recelvlng therefor the sum of $1,000. Some two years later, ou 
or about October 16, 18»1, the défendant, at the request of said SchefCer, 
exeeuted and dellvered to a company which was known as the American 
Mortgage & Securlty Company, which was a corporation organized under the 
lawH of the state of Minnesota, an instrument in writing whereby he bar- 
gained, sold, assigned, and trànsferred to It the aforesald 100 shares of stock 
In thé plaÉntifC company; but no new considération was paid to the défend- 
ant upon the exécution of the last-mentioned assignment. Said written as- 
signment last aforesald was not stamped, nor has It since been stamped, 
with a revenue stamp, such as Is required by the EngUsh stamp acts to 
entitle said transfer to registration upon the books of the plaintifC company. 
Under English laws the registration of said transfer without the proper reve- 
nue stamp would bave subjeeted the offlcer registering the same to a pen- 
alty. The défendant, Glesen, never applied to the plaintifC company, nor to 
any offlcer thereof, to hâve the aforesald transfer of his stock registered 
upon the books of the plaintifC company. The only notice tliat was ever given 
by the défendant to the plaintiff company of the sale of ' his stock, except 
such a8 was given to the plaintifC's agents, as aforesald, who composed its 
advisory board in the city of St. Paul, was a notice given by a letter writ- 
ten at St Paul on June 20, 1894, which letter was written after proceedings 
to liquidate the afCalrs of the plaintiff company had been taken, and after 
an assessment of fl per share had been levied upon shareholders in the 
course o£ said proceedings. In the month of November or December, 1891, 
the American Mortgage & Security Company transmitted by mail to the 
plaintiff company the aforesald written assignment of the defendant's stock, 
for the purpose of havlng the same trànsferred upon the plaintifC's books; but 
the plaintifC company Immediately i-eturned the same to the sender, and refused 
to record the transfer, for the reason that the fee for making such transfer, 
which was authorlzed by the plaintifC's articles of association, had not been 
paid. NO fee was In fact tendered by the American Mortgage & Security Com- 
pany for making said transfer, and no further effort was made to obtain 
a transfer upon the company's books. Moreover. the assignment of the stock 
was not stamped, as It should hâve been to entitle it to transfer under Eng- 
lish laws. 

Between October 31, 1887, and March 31, 1892, the plaintiff company de- 
clared nlne dlvidends upon its capital stock, including that which was reg- 
istered in the name of the défendant. The dlvidends payable to the défend- 
ant and to other American shareholders of the plaintiff company were on 
each occasion sent to Hodgson, as secretary of the advisory board, for dis- 
tribution among such shareholders. The first dlvldend was in the form of 
separate checks, which were made payable to the shareholders, respectively, 
and was accompanled wlth a letter of advlce to the respective shareholders. 
AU of the remalning dlvidends were forwarded in gross to said Hodgson, for 
distribution by hlm among the shareholders. As respects the last seven of 
said dlvidends, an entry was made on the plaintiff's dividend book showing 
the payment of the said dlvidends to the défendant; and as respects five 
of thèse dlvidends, to wit, the first, second, fourth, seventh, and eighth, the 
entries upon the plaintiff's books showing the payment of the dlvidends to 
the défendant were made In pursuance of receipts therefor which were 
slgned by the défendant. The last of thèse receipts was dated October 15, 
1891, and was for a dividend on the stock to June 20, 1891. Thèse receipts, 
however, were slgned by the défendant, at the request of Albert SchefCer, 
a member of the plaintiff's advisory board, to enable hlm or the American 
Mortgage & Securlty Company to obtain the dlvidends. When the receipts 
were so obtalned, they were forwarded In due course of mail to the plain- 
tiff company. A resolution to wind up the affairs of the plaintiff company 
was adopted on October 25, 1893, In accordance with English laws; and 
thereafter a compromise agreement between the plaintiff company and its 
creditors was proposed, which was duly approved on December 6, 1893, by 
the English court, to wit, the high court of justice, that had jurisdiction of 
the liquidation proceedings. On June 80, 1896, another resolution for wind- 
Ing up the plaintiff company was passed, and approved by the high court 



eiESEN V. LOXDON & NORTHWEST AMERICAN MOHTG. CO. 587 

of justice; It having been found Impossible to liquidate the affairs of the Com- 
pany in aceordance with the first sclieme which was formulated for that 
purpose. The assessments, on accoimt of -which the présent action Is brought 
appear to hâve been made during the course of the aforesaid liquidation pro- 
ceedings, and to hâve been levied strictly in aceordance with the companies 
acts, 1862 to 1890, under and in aceordance with which said liquidation pro- 
ceedings were inaugurated. In view of the aforesaid flndings, which hâve 
been stated in substance, the trial court concluded that the plaintiff belovv 
was entitled to recover, and it accordingly rendered a judgment in its behalf 
for the sum of $4,866.50, to reverse which the défendant below sued out a 
writ of error. 

C. D. O'Brien (Thomas D. O'Brien, on the brief), for plaintiff in 
error. 
W. H. Yardley, for défendant in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

When a person subscribes for stock either in a domestic or a for- 
eign corporation, he thereby consents to be governed by the provi- 
sions of its charter or the gênerai law under which it is ineorporated, 
and by such by-Iaws of the corporation as may be lawfuUy enacted, 
and that his rights and liabilities as a stockholder shall be tested 
and determined with référence to such laws. The fact that a stock- 
holder of a corporation is not a citizen or résident of the state or 
country where the corporation was ineorporated does not exempt 
him from the opération of any of those provisions of the act of in- 
corporation, be it a gênerai or spécial act, which détermine the 
rights and liabilities of domestic shareholders, and regulate their 
dealings with the corporation. Every corporation carries its charter 
wherever it goes and is allowed to transact business; and, while a 
corporation may be restricted in the exercise of some of its powers 
while doing business in a foreign state, yet every one who deals 
with it is bound to take notice of the authority that is conferred upon 
it by the act from which it dérives its corporate existence. This is 
especially true of one who subscribes for stock, and thereby becomes 
a member of the company. Eelfe v. Rundle, 103 U. S. 222, 226, 26 
L. Ed. 337; Silver Mines v. Brown, 19 U. S. App. 203, 208, 7 C. 0. A- 
412, 58 Ped. 644. It has also been held that when a foreign sover- 
eignty, having authority so to do, confers upon one of its corpora- 
tions the right to readjust its indebtedness in a given manner, or to 
liquidate its affairs, or to make assessments upon shareholders, the 
right so conferred will be recognized and enforced by the courts of 
the United States, provided the foreign statute accords to ail cred- 
itors and shareholders equal privilèges, without référence to their 
place of résidence or citizenship, and does not contravene the gên- 
erai policv of our laws. Eailway Co. v. Gebhard, 109 U. S. 527, 3 
Sup. et. 363, 27 L. Ed. 1020. See, also, Hawkins v. Glenn, 131 U. 
S. 319, 9 Sup. et. 739, 33 L. Ed. 184; Glenn v. Liggett, 135 U. S. 
533, 10 Sup. et. 867, 34 L. Ed. 262; First Nat. Bank of Deadwood 
v. Gustin-Minerva Con. Min. Co., 42 Minn. 327, 44 N. W. 198, 6 L. 
E. A. 676. It follows, therefore, that the défendant was and is 
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subject to ail the provisions of the companies act of 1862 and the 
subséquent amendments thereof, that his rights are to be determined 
thereby, and that he can only avoid liability as a shareholder by 
showlng tbat, prior to the commencement of the liquidation proceed- 
ings against the plaintiflf company, he had done whatever was nec- 
essary under the provisions of that act to hâve his stock transferred 
upon the company's books, and his name stricken from the list of 
registered shareholders or contributories. The findings by the trial 
court show that the défendant did nothing personally, prior to the 
commencement of the liquidation proceedings, to hâve his name re- 
moved from the list of registered shareholders. It is true that he 
had indorsed his stock certificate, and had subsequently executed 
a written assignment of his shares in the company, but he had made 
no application to it to hâve the stock transferred on its books ; and 
it seems obvious, from the fact that he receipted for dividends for 
more than two years after he had sold and assigned his stock, that 
he must hâve been aware that his transférée had not made an ap- 
plication to hâve the stock transferred on the company's books, or 
that, if such application had been made, it had been for some rea- 
son denied, and that his name was still borne on the books as a 
registered shareholder, In point of fact, the stock was not trans- 
ferred on the books when a transfer was solicited in December, 1891, 
because the transfer f ee prescribed by the by-laws of the company 
was not paid ; and, under the findings by the trial court, it is also 
manifest that the transfer of the stock could not hâve been law- 
fully made when it was solicited by the transférée, because the as- 
signment of the shares was not stamped as it should hâve been to 
entitle it to registration. Under thèse circumstances it is clear, we 
think, in view of the construction that has heretofore been placed 
on the companies act by the courts of Grreat Britain, that the de- 
fendant, Giesen, cannot successfully claim exemption from liability 
as a stockholder. In the leading case of Oakes v. Turquand, L. R. 
2 H. L. 325, 345, 349, the principle was established, and has since 
been flrmly adhered to, that under the companies act a person who 
is liable to assessment, and to hâve his name placed on the list of 
contributories in liquidation proceedings, is any person who has 
agreed to become a member of the company, and whose name is 
Upon the register of stockholders. A person whose name so appears 
upon the register of stockholders when liquidation proceedings are 
instituted (the same having been placed there originally with his 
consent) cannot avoid liability as a shareholder, and is estopped 
from so doing, although he was induced to become a subscriber 
through fraud. And in Gustard's Case (In re European Central Ry. 
Co., L. R. 8 Eq. 438, 443), wherein it appeared that a stockholder 
had sold and assigned his stock prior to liquidation proceedings, 
and had sent the transfer to the company's office to be recorded, and 
had not been notifled that the company had declined to transfer 
it because of the alleged nonpayment of calls, it was held that the 
company was under no obligation to send a notice of its refusai to 
make the transfer, and that it was the stockholder's duty to see that 
everything was complète, or, in other words, that everything had 
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been done to entitle him to a transfer of the shares upon the com- 
pany's books. In this country it bas also been decided, under stat- 
utes requiring transfers of stock to be made on the books of the cor- 
poration, that the corporation may treat those persons as share- 
holders whose names appear as such on the books of the company, 
notwithstanding the fact that they hâve sold and assigned their 
stock to a third party, who bas not perfected the transfer. Kich- 
mond V. Irons, 121 U. S. 27, 58, 39, 7 Sup. Ct. 788, 30 L. Ed. 804; 
Hawkins v. Glenn, 131 U. S. 319, 334, 335, 9 Sup. Ct. 739, 33 L. 
Ed. 184. This court has also pointed ont on several occasions that 
a transfer of stock which is good and effectuai, as between the ven- 
dor and the vendee, to vest the latter with a complète équitable 
title, may not be elïectual to relieve the vendor from bis liability 
to the corporation or its crédit ors, because in ail matters relating 
to the internai government of the corporation the latter are entitled 
to treat those persons as shareholders whose names appear upon the 
register of shareholders, until their shares are transferred upon the 
books in the mode prescribed by the company's charter and by-laws. 
Bank of Commerce v. Bank of Newport, 27 U. S. App. 486, 489, 11 
C. C. A. 484, 63 Fed. 898; Horton v. Mercer, 36 U. S. App. 234, 238, 
239, 18 C. C. A. 18, 71 Fed. 153. 

The claim is interposed on the part of the défendant that when, 
in December, 1891, the American Mortgage & Security Company, 
the assignée of the stock, transmitted the assignment thereof to the 
plaintiff company, and asked to hâve it transferred upon the com- 
pany's books, the latter company had no power to demand a fee 
for recording the assignment, and that, having made the demand 
without authority, the stock should be treated as having been duly 
transferred upon the books at that time. This contention is based 
on the ground that the provision contained in the company's ar- 
ticles of association, requiring the payment of a fee of two shillings 
and sixpence for entering transfers, is in conflict with the com- 
panies act. We are unable to hold, however, that there is any con- 
flict between the act and the articles of association; for while it 
is true that the act provides, in substance, that a company shall, on 
application of the transferror of any share in the company, enter in 
its register of members the name of the transférée in the same man- 
uer as if the application for such entry was made by the transférée, 
yet it cannot be inferred, we think, that this provision of the com- 
panies act was intended to prevent the members of a company from 
establishing by their articles of association reasonable rules and 
régulations governing the transfer of stock. A rule like the one 
now under considération, exacting the payment of a small fee to 
cover the necessary expense of making such transfers in an orderly 
manner and keeping a suitable record thereof, cannot be said to be 
unreasonable, and on that account void. But, even if this view 
were erroneous, there seems to be no escape from the conclusion, in 
view of the findings by the trial court, that the American Mortgage 
& Security Company was not entitled to hâve the assignment of the 
stock registered upon the books at the time such request was made, 
or at anj time thereafter, because the assignment was not stamped 
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in conformitj with English laws, and because the offlcer of the 
plaintiff company who was requested to enter and record the as- 
signment would hâve incurred a penalty by so doing. 

Upon the whole, we feel constrained to hold that the defendant's 
name was properly placed on the list of contributories in the liqui- 
dation proceedings, because he was a registered shareholder when 
those proceedings were inaugurated, and had not therefore taken 
the necessary steps to make it the légal duty of the plaintiff company 
to transfer his stock upon the books. The creditors of the plaintiff 
company are entitled to treat the défendant as a stockholder, under 
the provisions of the act from which the company derived its cor- 
porate existence, and by becoming a stockholder the défendant 
agreed to become bound and to hâve his rights determined by the 
provisions of that act. The judgment below being for the right 
partjj it is accordingly affirmed. 
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{Circuit Court of Appeals, Seventh Circuit. June 5, 1900.) 

No. 626. 

L BrLi. OF ÈxcEPTroNS— Ffliuo aftSr Tkrm— Waivkr of Objectiow. 

Counsel for a défendant in error do not waive the rl^ht to objeet to a 
blll of exceptions on ttie ground that it was not flled untll after the term 
by fa,iling to make tlie objection before such bill was signed and flled, 
where they were not at that tlme aware that no order eitendlng the tlme 
had been obtâlned. 

S. Same— Requisîtes— SnowrNO Extensioit of Time. 

Wheh a blll of exceptions Is presented for signature after the term at 
which the Judgment was rendered, It should contain an expliclt statement 
cf. any order extending the tlme for its settlement, so as to show that 
the siguing and flling of the same were wlthin the tlme allowed, or, If 
walver of tlme is relied on, a distinct statement of consent by the adverse 
party or counsel, or a wrltten agreement showing such consent; and un- 
der no ordlnary cireumstances, if at ail, will affidavlts be re^celved by the 
appellate court to establlsh such facts, If omitted, and in no case to 
establlsh consent when flisputed. 

8. Same— ExTKNsioisr op Time pob FrwNG. 

• An order extending the tlme for the préparation and flling of a transcript 
of the record beyond the term does not operate to extend the tlme for 
signing and flling a blll of exceptions. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 
On motion to strike ont bill of exceptions. 

The défendant in error has moved to strike from the record the blll of ex- 
ceptions. The trial was had at the January term, 1899; motions for a new 
trial and In arrest of judgment Were overrnled and judgment entered on 
Aprll 3d; and on Aprll 18, 1899, the pétition for a writ of error, au assignment 
of errors, and supersedeas bond were flled, and an order entered allowing the 
writ of error. On May 13th an order was entered extending untll July 3d 
the tlme withlh which to cooiplete and file the transcript of the record; and 
at the ensuing June term, on July 3d, tlme for flling the transcript was ex.- 
tended to the Ist day of August No entry of an order givlng tlme for tho 
flling of a blll of exceptions was made at the January term, but at the June 
term, on July Ist, an order was entered (though It is not set out in the tran- 
script) extending to July 13th the tlme of défendant to flle bill of exceptions. 
Oa July ISth the bill wa« slsned and flled, but it contalns no statement of time 
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allowed for the préparation or flling tbereof. At the hearing of the motion 
by this court, on the first day of the présent session, affldavits of counsel on 
both sldes were read. ïwo aflidavlts of Mr. Thomason, one of the counsel 
for the plaintiff in errer, made, respectively, on April 30th and May Ist, were 
read. The first is to the effect that on May 13th he obtained of Judge AJlen, 
in chambers, at Chicago, the order extending to July 3d the tlme for flling 
the transcript; that on May 29th, as nearly as he can recollect, he obtained 
of Judge Allen an order, a copy of which, unsigned, is attached to the affidavit, 
extending the time to file the bill of exceptions and the transcript of record to 
July 3, 1899; that he bases his recollection of the order, which was taken from 
his Personal files of the case, on the date written in lead pencil thereon, and 
on other circumstances stated; that on June 26th he received from L. H. 
Berger, of counsel for défendant in error, a letter of that date acknowledging 
tiie receipt of "your papers in appeal," which, the affidavit says, included a 
bill of exceptions, and saying that he would be at Springfleld on the 3d to 
présent objections; that on July Ist he received from the clerli of the court 
a letter notifying him of the order of that date extending the time to file bill 
of exceptions to July 13th, of which order he had since received and présents 
a certifled copy; that on July 7th he received of L. H. Berger and C. A. Bab- 
cock, attorneys for défendant in error, the letter of that date to the effect 
that they had learned at Springfleld, on the 3d, of an order of the judge ex- 
tending for 10 days the time for flling the bill of exceptions, expressing their 
willingness to examine the bill if presented to them in tlme, but saying that 
they could not enter into any agreement or stipulation as to the bill of excep- 
tions, nor agrée upon any bill of exceptions, though. If corrected to conform 
to their objections, they would hâve nothing to présent to the court, but other- 
wise would hâve to meet the court on the 13th and point out any defects 
they should see; that on July 13th the attorneys for the plaintiff in error 
appeared in chambers before Judge Allen, at Springfleld, and a typewritten 
statement of "objections to the proposed bill of exceptions" was filed by plain- 
tiffs attorney, a copy of which is attached to the affidavit; that the court 
then and there signed the bill of exceptions, without objection being made or 
exception taken; that on April 9, 1900, he received from Judge Allen the letter 
of that date, of which a copy is given, to the effect that the judge had no rec- 
ollection about signing the bill, "but supposed, doubtless, that it was signed 
within the time, or withln an extension of the same," within which the bill 
should hâve been signed, and that he did not recollect of any objection having 
been made at the time. The affidavit also sets out correspondence in August, 
1899, showing a refusai of counsel for the défendant in error to enter Into a 
proffered stipulation for the suppression of certain exhibits Included in the bill 
of exceptions. The second affidavit says "that April 3, 1899, a motion was 
heard by Judge Allen, in chambers, at Springficld, Illinois, to increase dam- 
ages, and denied. The court then and there granted défendant twenty days 
within which to file a bill of exceptions. April 18, 1899, the attorneys for the 
défendant appeared before Judge Allen, in chambers, at Springfleld, and flled 
its pétition for writ of error, an assignment of errors, and its bond on writ of 
error, and got a further extension of time for thirty days from his honor with- 
in which to file said bill of exceptions; and, to the best of my recoUeetion and 
belief, both plaintiff and his attorneys, C, A. Babcock and L. H. Berger, were 
présent at the time said extension was granted. May 13, 1899, I personally 
applied for and obtained the order of that date, which is of record, extending 
the time to file the transcript of record to July 3, 1899; and I then supposed 
that both the bill of exceptions and the transcript were covered by said order, 
but becoming aware before the commencement of the June term that said 
order of May 3 [13?], 1899, as drawn, did not expressly extend to the said 
bill of exceptions, I applied for and obtained the order referred to in my affi- 
davit of the 30th ultime, now on file." The affidavit of Mr. Emmons, also of 
counsel for the plaintiff in error, is to the effect that the annexed letter of 
July 12, 1899, and accompanying objections to the bill of exceptions, were 
left with him by Berger or by Babcock; that the letter and signatures therete 
are in the handwriting of Babcock, and also the changes and interlineations 
in the statement of objections; "that, according to his best recollection, up 
to the time said bill of exceptions was signed" the attorneys for the appellee 
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made n6 objections, orally or In writing, that the time for the signîng of sald 
bill of exceptions had expired; that, as one of the attorneys for the plaintiff 
in error, he went to Springfleld on June 30, 1899, and, with the attorneys for 
the défendant in error, appeared before the judge for the purpose of settling 
the bill of exceptions, at whlch time the attorneys for the défendant in error 
pointed ont alleged omissions in respect to the charge of the court to the Jury; 
that thereupon the judge Informed counsel that they must settle on the con- 
tents of the blll, and that on Saturday, July Ist, the judge, on his request, 
granted to the plaintifif in error an extension of time of 10 days from July 3 
to July 13, 1899, to file a blll of exceptions, and that untU after the printing of 
the record he never knew that the clerk of the circuit court, in entering of 
record the extension, used the word "transcript" instead of "bill of exceptions." 
The letter of July 12th, referred to, says: "Inclosed please flnd copy of the 
objections and corrections we propose to the proposed bill of exceptions, and 
whlch we mail this p. m. to Clerk Jones." The objections and corrections so 
proposed ail had référence to the contents of the profCered bill, and ended with 
a statement containlng the foUowlng: "Not having been furnished with the 
reporter's notes, or the papers from which the bill of exceptions is made up, 
nor with the proposed bill of exceptions itself, we can neither say that the 
évidence set out in the proposed bill is correctly statcd, nor that it is not; 
nor are we able to correct what appear to be inaccuracies in the supposed 
copy furnished us. We ask the court to préserve in some proper form this 
objection, in case the court signs and seals the proposed 'bill' as a bill of ex- 
ceptions in this case, but do not wish to be understood as asking for further 
time to consider the proposed bill, but ask that the proposed bill be refused 
by the court, and no further time be granted, upon the ground that a very un- 
usual time lias already been allowed in whlch to prépare and properly submit 
to opposing counsel a proper bill of exceptions." The clerk made no mistake 
in entering the order of July Ist. The affldavit of Mr. Berger, counsel for the 
défendant in error. is explicit to the effect that neither he nor his associate, 
Babcock, was at Springfleld on July 13, 1899, and at that place or elsewhere 
was présent at the signing of the bill of exceptions, or consented to the flling 
of the same, and further says "that during said January term of said court 
no leave of court was asked, granted, or obtained for preparing, signing, or 
flling a bill of exceptions in said cause, and that this atHant never received dur- 
ing the January term, 1899, of said court any bill of exceptions, or anything 
that purported to be a copy of any bill of exceptions, in said cause," and that 
he never during that term, nor at any other time, consented to the flling of 
any bill of exceptions in the cause. ïhe hearing of the motion, begun on the 
flrst day of our présent session, was suspended in order to enable the plaintiff 
in error to apply to the circuit court to correct its record so as to show the 
giving of time for the filing of the bill of exceptions, but that court, It is 
admitted, refused to act in the promises; and the plaintiff in error has inter- 
posed a motion for a certiorari to bring up the document entltled "Objections 
to the Proposed Bill of Exceptions," and with the motion has presented a copy 
certified to be "a true copy of the objections and corrections to the bill of ex- 
ceptions filed in a certain cause," etc., but not certifying or showing, hy file 
mark or otherwise, the date, or even the fact, of the filing of the document. 

Frank D. Thomason, for plaintiff in error. 
J. F. Carroll, for défendant in error. 

Before WOODS and GEOSSOUP, Circuit Judges. and SEAMAN, 
District Judge. 

PEE OUEIAM. The motion for a certiorari need not be considered. 
The document sought to be brought up is not mentioned in the bill 
of exceptions, was in no way made a part of the record, and, if con- 
tained in the transcript, could be of no more signiiicance upon the 
motion to strike out the bill of exceptions than when satisfactorily 
proved by affidavit. There can be no doubt that the paper was sent 
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by connsel for the défendant in error to the clerk of the court, and it 
was perhaps placed on file; but the assertion tliat it was flled by 
plaintiff's attorney on July 13tli, besides being an évident mistake, 
is net clearly consistent witli the statement in one of the aflidavits 
"that the court then and there signed the bill of exceptions, without 
objection being made or exception taken." On the entire showing. it 
is évident that the attorneys for the défendant in error, at the time the 
bill was filed, and possibly until they came to examine the printed 
transcript, believed that there had been a regular extension of time 
for the signing and filing of the bill. It is certain that on July 3d they 
learned of the extension ordered three days before, and not unnatur- 
ally they may hâve assumed that that order was made within the time 
cf a previous extension which had been duly ordered. Their mistake 
in that respect, however, did not alter the fact that during the term at 
which the judgment was rendered no order was entered allowing time 
beyond the term for signing and filing the bill, and did not place the 
plaintiiï in error in a worse position than if the spécifie objection to 
the signing of the bill had been interposed at the time of signing. 
There is no proof which tends even remotely to show a purpose to 
waive the objection, or to consent to the signing of the bill ont of 
proper time. "WTien, during the term at which a judgment is ren- 
dered, it is proposed to allow time beyond the term for the filing of a 
bill of exceptions, it is well that a notation of the fact be made upon 
the docket of the court, or by an entry upon the order book ; but when, 
after the term, the bill is presented for signature, it should contain an 
explicit statement of the extension, such as to demonstrate that both 
the signing and the filing are within the time allowed, or, if a waiver 
of the time is to be asserted, a distinct statement of the fact of consent 
by counsel or party présent at the time of signing, or, what would be 
still better, a written agreement indorsed upon or attached to the bill 
showing that consent. Under no ordinary circumstances, if at ail, 
will aflfidavits be received to show such consent, — certainly not when 
the fact is disputed, as it is hère. Indeed, it is not clear that consent 
after the expiration of the term is available. In Waldron v. Waldron, 
156 U. S. 361, 378, 15 Sup. Ct. 387, 39 L. Ed. 457, it is said, "The sign- 
ing of the bill of exceptions after the expiration of the term at which 
the judgment was rendered was lawful, if done by consent of parties, 
given during that term." It may be, however, that the cases cited do 
not go that far. Hunnicutt v. Peyton, 102 U. S. 333, 26 L. Ed. 113; 
Davia v. Patrick, 122- U. S. 138, 7 Sup. Ct. 1102, 30 L. Ed. 1090; Bank 
V. Eldred, 143 U. S. 293, 12 Sop. Ct. 450, 36 L. Ed. 162. See, also, 
Muller v. Ehlers, 91 U. S. 249, 23 L. Ed. 319; Morse v. Anderson, 150 
U. S. 156, 14 Sup. Ct 43. 37 L. Ed. 1037; Ward v. Cochran, 150 U. S. 
597, 14 Sup. Ct. 230, 37 L. Ed. 1195. 

The suggestion that, by the order giving time for the préparation 
and filing of the transcript of the record in this court, the circuit court 
retained jurisdiction of the case for the purpose of signing the bill of 
exceptions, is manifestly untenable. The motion to strike ont is sus- 
tained. 

102 F.— 38 
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GIBBS V, McNBBLET et al. 
(Circuit Court, D. Washington, W. D. June 8, 1000.) 

1. MoHOPOiiiKS— Action ondeh Anti- Trust Law— Pleading. 

A complaint In a civil action, based on the anti-trust law of 1890, alleg- 
ing an illégal comblnatlon by défendants in restralnt of trade, |s fatally 
defective, where it fails to show that plalntifC lias suffered damage by 
reason of such comblnatlon. 

8. Same — Illégal Combination8 within thb Statutb — Right of Action for 
Damages. 

An association of manufaeturers of shingles within a particular state, 
formed for the purpose of securlng concerted action between Its members 
to prevent overproduction and establish uniform priées and gradlng, is 
not an illégal combinatlon in restralnt of Interstate or foreign commerce, 
within the meaning of the anti-trust law of 1890, or subject to fédéral 
control; and the fact that through the action of the association the mills 
of its members were closed for a certain time, and the prlce of shingles 
was raised, but not to an extent alleged to be unreasonabie or exorbitant, 
does not glve a dealer in shingles for export a rlght of action against 
It or Its members under such law. 

8. Same. 

The action of an association of manufacturera in adoptlng a resolution 
denounclng a dealer in the product they manufactured, who bought and 
shipped such product to customers in other states and foreign eountrles, 
and m printing such resolution in clrculars, and mailing the same to other 
manufaeturers and custoiners of the dealer, whereby hls business was 
Injured, constltuted an illégal comblnatlon or conspiracy in restraint of 
Interstate and foreign commerce, and gives the person Injured a right of 
action in a circuit court of the United States, under the anti-trust law of 
1890, to recover the damages snstalned. 

Action to recover damages claimed on account of an unlawful com- 
bination to restrain interatate and foreign commerce, and a conspiracy 
on the part of the défendants to establish and control priées of the 
product of the mills employed in manufacturing red-cedar shingles, in 
the state of Washington, and to limit the production of red-cedar 
shingles so as to prevent demoralization of the market by overproduc- 
tion, and also to recover damages alleged to hâve been caused by the 
défendants and others, forming an unincorporated association of 
shingle manufaeturers under the name and style of the Washington 
Eed-Oedar Shingle Manufaeturers' Association, by the circulation 
through the mails and publication of false and defamatory statements 
concerning the plaintiff, and intended to injure Mm in his business as 
a buyer and exporter of red-cedar shingles. Demurrer to complaint 
overruled. 

T. 0. Abbott, for plaintiff. 
Bâtes & Murray, for défendants. 

HAKFOED, District Judge. The plaîntiff's amended complaint 
sets forth four separate causes of action. The material allégations 
to be considered may be condensed into a few sentences. The plain- 
tiff shows that for several years he was engaged in business at Ta- 
coma, in the state of Washington, as a buyer and exporter of red-cedar 
shingles; that red-cedar shingles are a staple article of manufacture 
in the state of Washington, the market for which is mostly in other 
States and in Canada; that the défendants, and other persons, firms, 
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and corporations named in the complaint, are manufacturers of red- 
cedar shingles, owning and operating mills in eeveral différent places 
in tliis state, and that they bave formed and constitute an unincorpo- 
rated association having for its object the prévention of injurions 
compétition, and that the organization and maintenance of said asso- 
ciation is in violation of the act of congress entitled "An act to protect 
trade and commerce against unlawf ul restraints and monopolies," ap- 
proved July 2, 1890 (1 Sup. Rev. St. [2d Ed.] 702). For a second cause 
of action the complaint allèges, in addition to the matters already re- 
cited, that the association has established priées for red-cedar shingles 
below which members are not allowed to sell, said priées being a little 
higher than the market priées prior to the formation of the associa- 
tion; that the plaintiffs customers refused to buy at the priées fixed 
by the association, causing him damage in the loss of trade to the 
amount of $1,200. For a third cause of action the complaint allèges, 
as additional matter, that the association caused ail the shingle mills 
owned and operated by its members to shut down for a period of 60 
days for the purpose of preventing an oversupply, and that by restrict- 
ing the production of red-cedar shingles the plaintiff sustained f urther 
damages by loss of trade to the amount of $1,000. For a fourth cause 
of action the plaintiff charges that the défendants and other members 
of the association, with intent to injure the plaintiff and to destroy his 
business, at a meeting of the central committee of the association, 
adopted certain resolutions containing false and defamatory state- 
ments concerning the plaintiff, charging that the plaintiff vfaa en- 
deavoring to injure the market for Washington red-cedar shingles; 
that plaintiff had no money invested in his business as a dealer in 
shingles; that he was without crédit, and was irresponsible, and was 
not an honorable and legitimate dealer in shingles; that the ofScers 
of the association caused said résolutions containing said false and 
defamatory matters to be veritten and made a part of the records of 
the association, and caused the same to be printed as a circular, and to 
be distributed through the United States mails, addressed to each 
manufacturer of shingles in the state of Washington, and to various 
Wholesale and retail dealers, including customers of the plaintiff in the 
United States and Canada, and to a number of newspapers and trade 
journals having circulation among the plaintiff 's customers; that as 
the resuit of said combination and conspiracy among the défendants 
and other members of said association, and of the acts and things 
complained of, odium and discrédit were cast upon the plaintiff, and his 
customers thereafter refused to buy shingles of him, and the manufac- 
turers of shingles who theretofore had transacted business with him 
refused to sell shingles to him, and by that means his business was 
totally destroyed, to his damage in the sum of |15,000. 

1. The complaint in its statement of the flrst cause of action is 
radically defective, in this: that it does not allège that any damage 
has resulted to the plaintiff from the acts complained of, and for that 
reason the demurrer will be sustained. 

2. The gist of the second cause of action is that the plaintiff has 
been damaged by diminution of trade in conséquence of the action of 
the association in raising the price of shingles; and the third cause of 
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action îs smîlar, tlie complaint being that a shrinkage of the plaîntiff's 
business was caused by the action of the association in suspending the 
opération of mills controlled by it, so as to prevent an overstocking of 
the market. Both of thèse causes of action appear to be predicated 
upon a notion that because the plaintiff was a buyer and exporter of 
shingles he had a vested right to the beneflt of unrestrained compéti- 
tion for trade among manufacturers, and that the plaintiff has a 
vested right at ail times to hâve a surplus of shingles on the market 
so that he may enjoy that advantage in buying to supply the demands 
of his customers, and that by depriving him of thèse beneflts and ad- 
vantages the association has committed a légal wrong, and deprived 
him of valuable property rights, for which he is entitled to recover 
damages. There is no allégation in the complaint that the priée of 
shingles flxed by the association is higher than the reasonable price, 
considering the necessary cost of production, and allowing something 
for the value of the timber to the owners of the land upon which it 
grows, and a reasonable profit to the manufacturera, nor that the 
wants of consumers hâve not been promptly supplied. On the con- 
trary, the pleader has boldly advanced the selflsb theory that, unless 
conditions are maintained so that a middleman or gpeculator may 
operate with profit to himself, he has a right to compensation in 
damages f rom the owners of mills who refuse to operate for his bene- 
fit, or to sell the product at prices sàtisfactory to him, regardless of 
losses which may resuit to them from such opération. It is a well- 
known and lamentable fact that for half a century loggers bave been 
permitted to cull the magnificent foresta of this state, wasting the 
greatest of her natural endowments, by cutting fir and cedar trees 
recklessly, sending only the best logs to the mills to be manufactured 
into lumber for shipment to market in distant states and countries, 
leaving the residue to decay upon the ground, or give additional 
energy to the destructive force of forest fires in the summer months. 
They hâve paid but little for stumpage, and frequently their hired 
laborers bave been defrauded of their wages. Unrestrained compé- 
tition has been the means by which this state has been stripped of 
its wealth. Cedar trees standing and growing in our foresta are a 
blessing to the state, and they ought to be preserved, at least until 
their value is appreciated, so that the crop which has required many 
centuries of time for its perfection will be worth to owners of the 
land something more than the price which a farmer may reasonably 
expect for his annual production. It seems ridiculous that while land 
producing wheat, hay, vegetables, or fruit in this state usually brings 
annual retums over and above expenses of cultivating and harvesting 
of from |10 to $50 per acre, the average market price for a fee-simple 
title to timber land in western Washington has never yet been above 
$10 per acre. An association which will check the wanton destruc- 
tion of cedar trees in this state, by reckless lumbermen, for the beneflt 
of speculators, instead of being condemned, deserves the gratitude of 
the commonwealth. No principle of natural justice is appealed to by 
that part of the complaint now under considération, and I do not think 
that the act of congress commonly desighated as the "Anti-Trust Law 
of 1890," to which the complaint refers, can be fairly construed so as 



597 

to make tlie Washington Ked-'Cedar Shingle Manufacturera' Associa- 
tion a criminal organization, so long as its opérations are properly 
conducted, and kept within tlie scope of the object for which the asso- 
ciation was formed, as set forth in its constitution, the first article of 
which reads as foUows: 

"The title of this organization shall be tlie Wasliington Eed-Cedar Shingle 
Manufacturers' Association, and its object sliall be to secure a full under- 
standing of tlie conditions surrounding the red-cedar shingle market through- 
out tlie United States; the establishing of uniform rules for grading and manu- 
facturing; the establishing of uniform rates and priées; and for purpose of 
carrying out such other measures as may be deemed for the welfare and In 
the interest of the manufacturers of red-cedar shingles." 

There is in this déclaration no hint of a purpose to create a mo- 
nopoly, or to place any burden upon Interstate or foreign commerce. 
The association, judged by the instrument which delines its object 
and circumscribes its powers, is innocent of any wrong intent, because 
its object is to influence the conduct of its members, and not to assail 
the rights of others. Concert of action for mutual protection among 
farmers or craftsmen or miners whose opérations are entirely within 
the state may indirectly affect the prices or the abundance of com- 
modities brought for sale within the state by importers, as well as 
commodities produced within the state for sale elsewhere; but asso- 
ciations of persons not themselves engagea in Interstate commerce, 
having no object other than to protect their own rights and serve 
their own interests in business opérations whoUy coniined within the 
state, cannot be held to be amenable as violaters of the anti-trust law, 
which is necessarily so limited as to reach only combinations intended 
to prevent compétition in Interstate or foreign commerce. 

The distinction between the business of manufacturing staple com- 
modities for sale to whomsoever will buy, whether for home consump- 
tion or transportation to distant markets, and interstate commerce, 
is very clearly brought into view, and the principle upon which I in- 
tend to rest in making this décision is explained, in the opinion by 
Chief Justice FuUer in the case of U. S. v. E. C. Knight Co., 156 U. S. 
1-11, 15 Sup. et. 253, 39 L. Ed. 329. The sensé of that décision is 
epitomized in the following excerpts : 

"The relief of the citizens in each state from the burden of monopoly and 
the evils resulting from the restreint of trade among such citizens was left 
with the States to deal with, and this court bas recognized their possession 
of that Power even to the extent of holding that an employment or business 
carried on by private individuals, when It became a matter of such publie 
Interest and importance as to create a eommon charge or burden upon the 
citizen, — in other words, when it beeomes a praetical monopoly, to which the 
citizen is compelled to resort, and by the means of which a tribute can be 
exacted from the community, — is subjeet to régulation by state législative 
power. On the other hand, the power of congress to regulate commerce among 
the several states Is also exclusive. The constitution does not provide that 
interstate commerce shall be free, but, by the grant of this législative power 
to regulate it, it was left free except as congress might impose restraints. 
• * * 'Commerce undoubtedly is trafflc,' said Chief Justice Marshall; 'but 
It is something more; it is intercourse. • • * That which belongs to com- 
merce is within the jurisdiction of the United States, but that which does not 
belong to commerce Is within the Jurisdiction of the police power of the state.' 
Gibbons v. Ogden, 9 Wheat. 189-210, 6 L. Ed. 23; Brown y. Maryland, 12 
Whea.t. 419-^8, 6 L. Ed. 678; LIcense Cases, 5 How. 505-599, 12 L. Ed. 256; 
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Mobile Co. v. Kimball, 102 U. S. 691, 26 L. Ed. 238; Bowman v. Eailway Co., 
125 TJ. S. 465, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700; Lelsy v. Hardin, 135 U. 
S. 100, 10 Sup. Ct. 681, 84 L. Ed. 128; In re Rahrer, 140 U. S. 545-555, 11 
Sup. Ct. 865, 35 L. Ed. 572. • • • Doubtless the power to control the 
manufacture of a given thlng involves, in a certain sensé, the control of Its 
disposition, but this is a secondary, and net a primary, sensé; and, althougli 
the exercise of that power may resuit in bringing the opération of commerce 
into plày, !t does not control It, and aCfects it only incidentally and indirectly. 
Commerce succeeds to manufacture, and is not & part of it. * * * The 
régulation of commerce appUes to thè subjects of commerce, and not to mat- 
ters of internai police. Contracts to buy, sell, or exchange goods to be trans- 
ported among tlie several states, the transportation and its Instrumentalities, 
and articles bought, sold, or exchanged for the purpose of such transit among 
the States, or put in the way of transit, may be regulated, but this is because 
they form part of Interstate trade or commerce. The fact that an article is 
manufactured for export to aniother state does not of itself make it an article 
of Interstate commerce, and the Intent of the manufacturer does not déter- 
mine tte time when the article or produet passes from the control of the 
staté, and belongs to commerce. • * • Contracts, comblnations, or con- 
splracies to control domestic enterprlse In manufacture, agriculture, mlning, 
production In aU its fOrms, or to raise orlower priées or wages, mlght unques- 
tlonably tend to restraln external as well as domestic trade; but the restralnt 
would be an indirect resuit, however inévitable and whatever its extent, and 
such resuit would not necessarlly détermine the object of the contract, combi- 
nation, or conspiracy. • * • It was ib the llght of well-settled principles 
that the act of July 2, 1890, was framed. Congress did not attempt thereby 
to assert the power to deal with monopoly dlrectly as such, or to llmit and 
restraln the rlght of corporations created by the states or eltlzens of the 
States in the acquisition, control, or disposition of property, or to regvilate or 
prescrlbe the priée or priées at whlch such property or the produet thereof 
should be Sold, or to make Crlmlnal the acts of persons In the acquisition 
and control of property whlch the states of thelr résidence or création sanc- 
tioned or perniltted." 

-See, also, Kidd v, Pearson, 128 U. S, 1-26, 9 Sup. Ct. 6, 32 L. Ed. 346. 

The more récent décision of the suprême court in the case of Addy- 
ston Pipe & Steel Co. v. U. S., 175 U. S. 211-248, 30 Sup. Ct. 96, Adv. 

S. U. S. 96, 44 L. Ed. , does not conflict with the décisions above 

cited. That case is to be distinguished from the one under considéra- 
tion by the fact that it involved an agreement between manufacturing 
firms and corporations located in several states, binding themselves 
to refrain from ail compétition with éach other for the sale of iron 
pipe in the 36 states and territories named in the agreement. 

The history of the hop industry in this state may be referred to as 
an illustration. There was a time when the production of hops was 
a favorite industry in this state, but during several years past it has 
grown more and more into disfavor because it has been miprofitable, 
and Interstate , commerce in this commodity has been diminished by 
reason of the conversion of many hop flelds into meadows and vege- 
table gardens. It may be true that the hop farmers, acting indi- 
vidually and without advice from any one, bave, onè after another, 
converted their hop flelds; but if they had joined an association of 
farmers who for gênerai welfare had adôpted efElcient measures to 
obtain true information with regard to the supply and demand for 
hops and other products of the state, and had conformed to an intelli- 
gent resolution of the association to meet an increasing demand for 
onions, potatoes, and hay, instead of continuing to lose the value of 
their labor and the use of their farms, year after year, by producing 



GiBBS V. m'nekley. 699 

hops in excess of the requirements of the market, it would certainly 
be tyrannical for the courts to punisJi them for resulting losses of 
profit by dfôilers and speculators in hops. In my opinion, it would be 
equally absiird to apply coercive measures to compel shingle manufac- 
lurers to operate their mills without profit to thernselves, or to forbid 
them to hâve the beneflt of co-operation for their own advantage. 
The demurrer to the second and third affirmative défenses will be 
sustained ou the gi'ound that the object of the association is not un- 
lawful. ïhî anti-trust law was not intended to oppress any class, 
and it cannot be so construed as to prohibit the right of manufactureis, 
whether acting individually or in concert, to be prudent, and use com- 
mon sensé in maintaining reasonable priées, and avoidiug losses by 
overproduction. 

3. According to the statement of the fourth cause of action, the 
association appears to hâve been used for a pui^iose not suggested by 
its constitution, and higlily prejudicial to the pîaintilî. In my opin- 
ion the complaint states a good cause of action to recover damages for 
libel, and the only question as to the right of the plaintiff to maintain 
the action in this court is whether the facts alleged make a case of 
which jurisdiction is given to this court by the terms of the anti-trust 
law. The first and second sections of the act déclare contracts, com- 
binations, and conspiracies in restraint of trade or commerce among 
the several states or with foreign countries, and ail attempts of per- 
sons to monopolize interstate and foreign commerce, to be illégal, 
and the seventh section reads as follows: 

"Any person who shall be injured in his business or property by any other 
person or corporation by reason of anything forbidden or declared to be un- 
lawful by this act, may sue therefor in any circuit court of the United States 
in the district in which the défendant résides or is found, without respect to 
the amount in eontroversy, and shall recover threefold the damages by him sus- 
tained and the costs of suit, including a reasonable attarney's fee." 

It is essential to a right of action pursuant to this law to show that 
the défendants hâve entered into a combination or conspiracy to 
restrain or monopolize interstate or foreign commerce, and that the 
plaintiiï has been injured in his business or property by an act of the 
défendants pursuant to their agreement with each other, and intended 
to affect interstate commerce, and the injury must be of a pecuniary 
nature, involving a loss of business or damage to property. I flnd 
that ail the requirements of the statute are met in the plaintiff's state- 
ment of his fourth cause of action. He does directly and positively 
charge that the défendants hâve entered into a combination to restrain 
interstate and foreign commerce, and constitute an organization; that 
at a meeting of the central committee, controlling the affairs of the 
association, a resolution denouncing the plaintiff was adopted, and 
recorded, so as to be preserved in the records of the association; that 
said resolution was printed and widely distributed as a circular, and 
especially directed to persons, firms, and corporations in the state of 
Washington, and in other states, and in Canada, with whom the 
plaintiff had theretofore transacted business as a buyer and exporter 
of shingles. The resolution was obviously intended to create a préju- 
dice against the plaintiff, and to hâve the effect to impair his crédit, 
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and to destroy hîs business, by inducing his customers to forsake hini; 
and the complaint allèges that the plaintiff bas been injured in his 
business by reason of wbat the défendants bave done in pursuance of 
tbeir unlawful combination against bis business. The résolution is 
net a régulation of the conduct of the association or its members, and 
they were not minding their own business when they adopted it, but is 
an agreement on their part to assail the character of a man engagea 
in Interstate commerce, for the purpose of crippling him as a competi- 
tor for trade. By annihilating a man of expérience and skill in a 
particular branch of commerce, the reetraint upon commerce is quite 
as effectuai as would be any contract binding him to abstain from 
compétition. 
Demurrer to fourth cause of action overruled. 



EAELB V. MILLBE. 

(Circuit Court, E. D. Pennsylvanla. July 2, 1900.) 

No. 3. 

BlLLS AND KOTES— AFFIDAVIT OP DEPENSE— SuFFICIENCT. 

An affldavit of défense In a suit by a reeeiver of an Insolvent bank on a 
note of which the bank was a bona flde holder for value before maturity, 
alleging that défendant was an accommodation maker, and that the in- 
dorsers, who were not parties to the suit, had a certain sum on deposit 
In the bank when It became insolvent, which occurred after the note be- 
came due, but containing no allégations showing that they stlll owned 
such deposit, or that they desired to hâve the same used by the maker as 
a set-ofC in the suit against him, is insufflcient to entltle him to set o£C the 
amount of such deposit on the ground that he was merely surety on the 
note, which was discounted by the bank In due course of business, in 
ignorance of his relation to the Indorsera. 

Action by George H. Earle, Jr., reeeiver of the Chestnut Street 
National Bank, against B. F. Miller. Motion for judgment for want 
of suflicient afSdavit of défense, Granted. 

Charles Biddle and Asa W. Waters, for plaintifE, 
Wm. J. Turner, for défendant. 

McPHERSON, District Judge. This is a suit upon a promissory 
note, of which the Chestnut Street National Bank was the bona flde 
holder for value before maturity, having discounted it in due course 
of business. So far as appears, also (there is no averment to the 
contrary), the bank had no knowledge that the défendant was an 
accommodation maker, and therefore the fact that in reality he was 
not a principal upon the note, but a surety (whether or not such knowl- 
edge is ever material), is of no importance in the présent suit. The 
bank, and the plaintiff as its reeeiver, had the right to treat him as he 
appeared upon the face of the note, without regard to the undisclosed 
equities that may bave existed between the indorsers and himself. 
The note was due at the time of the bank's insolvency (in this respect 
the case diflers from several décisions that hâve been cited), and, if 
the fact of insolvency fixed the status of the parties, their respective 
rights were as follows: 
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(1) The bank had an immédiate right of action upon tlie note, both 
against the maker and against the indorsers. 

(2) The indorsers had an immédiate right of action against the 
bank npon their deposit. 

(3) The maker had no deposit, and had no right of action other- 
wise against the bank. 

Conceding for présent purposes that, if the bank or the receiver 
had sued the indorsers, the latter might hâve set ofî their deposit, 
it is diiïicult to see upon what ground the maker can use the in- 
dorsers" deposit in this action against himself. There is no averment 
that he owns the deposit; and (assuming the fact of suretyship to 
be of importance) he has no right to require the bank to apply it 
in réduction of his own liability, upon the ground that he was merely 
a surety, for the bank discounted the note in ignorance of the rela- 
tion between the indorsers and himself. If he may now set ofî the 
deposit, the resuit will be that the indorsers, who will probably re- 
ceive only a percentage of their claim as depositors, will be enabled 
to use the deposit at its full value, to pay their own debt to the de- 
fendant. 

Moreover, there is no averment that the deposit is still the prop- 
erty of the indorsers. The affldavit merely says that the indorsers 
had a certain sum to their crédit "at the time of the appointment of 
the receiver"; but whether the deposit is still theirs, does not ap- 
pear. They had a perfect right to dispose of it to a étranger, and, 
so far as the affldavit discloses, they may hâve taken this course. 
Neither does it appear that, even if they still own the deposit, they 
désire to hâve it used as a set-off in the présent suit. It may be of 
more advantage to them to transfer the claim in discharge of a lia- 
bility to another person ; and it would certainly présent a curions sit- 
uation, if the défendant were permitted to use the deposit as a set-ofl 
against the note, while the indorsers may already hâve used it for 
another purpose, or while they retain the power thus to use it, and 
therefore to destroy its availability for the purpose now in view. 
They are not parties to this suit, and nothing appears to show that 
they are bound by the defendant's action. 

No case has been cited that supports the defendant's position, un- 
less it be Bank v. Kinsler, 16 Wkly. Notes Cas. 509. For that dé- 
cision no reasons were given by the court, and the reporter's brief 
memoranda of the remarks made by the judges during the argument 
are obviously of very little weight. Assuming that the report is cor- 
rect, it does not follow that the décision is based upon the objec- 
tions that were suggested to counsel while the discussion was going 
on. In the end, the court may bave had other reasons for the dé- 
cision. Upon further considération, the two judges that heard the 
case may hâve differed in opinion, or they may hâve been influenced 
by the practical reason that the question was doubtful, and that such 
a question ought to be decided upon a trial, rather than upon an affl- 
davit of défense, — to say nothing of other possible reasons. If the 
court had supported their judgment by the same course of argu- 
ment that is now presented by the defendant's counsel, my sincère 
respect for the eminent learning and ability of Judges Hare and 
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Mitchell would hâve incliijpd me to give great weight to their opin- 
ion, but, as I do not know upon what ground the judgment rœts, I 
am constrained to décide the point in accordance with my own view 
of the law. 
The rule for judgment is made absolu te. 



In re PAEK. 
(District Court, W. D. Arkansas, Texarkana D. June 7, 1900.) 

1. BANKBUPTCY— RiGHTS OF BaNKRUPT— EXEMPTIONS. 

Under Bankrupt Law, § 47, cl. 11, requiring the trustée to set apart the 
bankrupt's exemptions, and report the Items and estimated value thereof 
to the court, as soon as practicabie after his appointment, a bankrupt can- 
not be denied his exemptions becausé he bas not accounted for ail his as- 
sets, or has fraudulently transferred his property. 

2. Samk. 

Where property elaimed by a bankrupt as exempt has been sold by the 
trustée, the exemption should be set apart out of the proceeds of the sale. 

In Bankruptcy. Bankrupt's claim for exemptions. 

Wm. S. Curran, for bankrupt. 

Jones, &Hudgins, for creditors and trustée. 

ROGERS, District Judgé. By section 47, cl. 11, of the bankrupt 
law, it is made the duty of the trustée to set apart the bankrupt's 
exemptions, and report the items and estimated value thereof to the 
court, as soon as practicabie after his appointment It does not 
appear in this case that the trustée has ever discharged this duty. 
The référée has found that the bankrupt was entitled to his exemp- 
tions as scheduled by him. No exceptions were taken to the flnding 
of the référée with référence to the value of the property. The excep- 
tions seem to be based upon the fact that the bankrupt has not ac- 
counted for ail of his assets, and is in possession of portions of his 
assets which were not turned over to the trustée. This is no reason 
why he should not hâve his exemptions. If he has in his possession, 
or under his control, assets which he haa not accounted for, the trustée 
has his remedy. If he has fraudulently transferred property to other 
persons, the référée has his remedy, but the bankrupt should not be 
denied his exemptions on account thereof. 

It is ùot necessary to consider the objections in détail. If the 
trustée has not set apart the exemptions belonging to the bankrupt, 
it is his duty to do so. If be has sold the property which the bankrupt 
elaimed as exempt, and therefore cannot set apart his exemptions, as 
elaimed, then the exemptioùs should be set apart to him out of the pro- 
ceeds of the sale of the goods turned over to the trustée. The trustée, 
on setting apart the exemptions, should make his report at once to the 
référée. 

An order will be entered by the clerk directing the trustée to set 
apart to the bankrupt his exemptions as set forth in his pétition and 
Bchedale, and, if the same hâve been disjKJsed of by the trustée, he will 
set apart his exemptions, under the direction of the référée, out of the 
proceeds of the sale of the merchandise. 
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FARBENFABRIKBN OF ELBERFELD & 00. v. UNITED STATES (two 

cases). 

PICKHAKDT et al. v. SAMB. 

(Circuit Court o( Appeals, Second Circuit. May 28, 1900.) 

Nos. 2,871, 2,872, 2,896. 

1. CUSTOMS DUTIES— CONSTKUCTION OF TARIFF ACTS. 

The term "derived from," used în a tariff act to descrlbe a produet, bas 
Its ordinary meaning of "produced from," and relates to the pliysical sub- 
stance from which such produet is obtained, and not to its ciiemical rela- 
tionship. 
8. Samb — Classification — Coal-Tar Dtes. 

Tlie term "artificial alizarin," as used in tarife acts, bas acquired a def- 
Inite, fixed meaning, by which it is limited to such dyestuffs as are de- 
rived from anthracene; and colors Isnown as "blacl^s" and "browns" and 
"cœrulein," which are not so derived, although they respond to ail the 
alizarin tests, are not wlthin paragraph 469 of the free list of the tariff 
act of 1897, but are dutiable under paragraph 15, as coal-tar colors or dyes 
not specially provided for. 
3. Same. 

Coal-tar colors or dyes which are not derived from anthracene are not 
"artificial alizarin dyes," within the meaning of paragraph 368 of the free 
list of the tariff act of 1894, although they respond to ail the alizarin 
tests, but are dutiable under paragraph 14, as coal-tar colors or dyes not 
specifically provided for. 
Lacombe, Circuit Judge, dissenting. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Thèse three appeals from the décision of the circuit court for the Southern 
district of New York relate to the proper classification for dutiable purposes 
of dyestuffs made from coal tar. Nos. 2.871 and 2,872 each relate to the col- 
ors or dyes known as "diamond blacks," and deseribed as "alizarin black F" 
and "alizarin black G A." No. 2,871 arose under the tariff act of 1894, eom- 
monly known as the "Wilson Act," and the importations were classified for duty 
by the collecter at 25 per cent, ad valorem, under paragraph 14 of that act (28 
Stat. 509), which Imposed that duty upon "ail conl-tar colors or dyes, by what- 
ever name known, and not specially provided for in this act." The Importers 
protested that thèse dyes were on the free list in paragraph 368. as "alizarin 
and alizarin colors or dyes, natural or artificial." No. 2,872 arose ander the 
tarife act of 1897, known as the "Dingley Act." The collector classified the 
colors for duty at 30 per cent, ad valorem, under paragraph 15, which placed 
that duty upon "coal-tar dyes or colors, not specially provided for in this act." 
The importers protested that they were on the free list. The Pickhardt Case 
arose, also, under the act of 1897, and related to importations of two dyes, 
known, respectively, as "alizarin brown" and "cœrulein." The collector classi- 
fied them for duty at 30 per cent, ad valorem, and the importers protested upon 
the ground that they were on the free list. The appropriate paragraph of the 
free list will be quoted hereafter. The board of gênerai appraisers sustained 
the action of the collector in each case, and the circuit court aflirmed the déci- 
sion of the board of gênerai appraisers. 99 Fed. 553, 554, 719. 

Arthur H. Masten, for appellant Elberfeld & Co. 
W. Wickham 'Smith, for appellants Pickhardt et al 
Charles D. Baker, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgee. 

SHIPMAN, Circuit Judge (after stating the facts as above). Alizar- 
in is "a peculiar red coloring matter (Oi*. Hs. 0*.) formerly obtained 
from madder, and extensivelj used as a dyestuff. It is now artiflcially 
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prepared on a large scale from anthracene (Ci*. Hio.y, a product of 
the distillation of coal tar." Cent. Dict Alizârin obtained from 
madder was further described by the board of gênerai appraisers a» 
follows: 

"Owing to Its fréquent use, in former years, In dyeing fabrlca red, particu^ 
larly the color known as 'TurUey red,' It became commonly known as 'alizarin 
red,' although it was commonly nsed to produce purples and otlier shades in 
dyeing and prlnting, according to treatment or tlie nature of the mordant em- 
ployed upon the fabrlc; and the colors thus produced ranked as fast to the 
Influences of light and air and to milling and fuUlng. It was included witb 
madder and Its extracts In the free lijt of most of our earller tariff acts." 

This article, called "natural alizarin," bas now disappeared from the 
market, and the article obtained from anthracene, "the last hydrocar- 
bon of commercial importance obtained in the classification of coal 
tar," from which ail the colors called "artificial alizarin" are pro- 
duced, bas taken its place as a dyestuff. The idea of converting 
anthracene into alizarin was conceived by two German chemists, 
Griebe and liebermann, who obtained patents for the process in the 
United States and in other countries in 1869, Subsequently the 
validity of the United States patent was brought before the fédéral 
courts of this country, and in the opinion of the suprême court upon 
the subject, which was written in 18S4 (Cochrane v. Soda Fabrik, 111 
U. S. 293, 4 Sup. et. 455, 28 L. Ed. 433), it is said, "The articles in 
market called 'artificial alizarin' at the présent day are substances 
ail of which are made from anthracene." The fact, as found by the 
circuit court, that artificial alizarin bas acquired in the historical 
literature on the subject, among scientists and in the discussions by 
the courts, "a definite, fixed meaning, by which ît is limited to 
such dyestuffs as are derived from anthracene," bas an important 
bearing upon the construction which should be given to , the para- 
graphs of the free list respecting this article in the successive tariff 
acts. An additional important historical fact is that, after the arti- 
ficial alizarin had become an established dye, other dyes, not from 
anthracene, but from other products of the distillation of coal tar, 
were also obtained, and, "by the aid of chemical science and investi- 
gation, dyes which produced différent colors and différent shades of 
the same color were discovered from time to time; and the produc- 
tion of dyes from coal tar became an industry of large importance, 
because very bénéficiai in the manufacture of varions kinds of fabrics." 
U. S. v. Sehibach, 33 C. C. A. 277, 90 Fed. 798. Thèse new dyes are 
valuable, because they dye in colors that are, like artificial alizarin 
colors, fast to milling and fulling and to light and air. No one of 
the dyea which are the subject of thèse appeals was produced from 
anthracene. The language of the provisions in the free list in the 
varions statutes with respect to alizarin is as follows: 

Aei Feb. 8, Act J88S, § 2603L Act 1890, par. «8. Act 1894, par. 868. Act 1897, par. 46». 
1S7K 8 8- 

' " *• Alizarin, natural Alizarin, natural or Alizarin and allï- Alizarin, natural 

Alizarin. oi artificial. artificial, and arln colors or or artificial, and 

dyes commercial- dyes, natural or dyes derived 

ly known as artlflclaL from alizarin or 

"alizarin yellow," from anthra- 

"alizarin orange," ceua. 
•'alizarin green," 



"alizarin bine,' 
"alizarin brown,' 
"alizarin blac£" 



FAKBENFABRIKEX OF ELBKEFEl.D & CO. V. UXITED STATES. 605 

Tlie act of 1883 unqaestionably referred, by the tenu "artificial,'' 
to the anthracene produced alizarin. In 1890 the différent coal-tar 
dyes which were commercially known as "alizarins" had corne into 
use; and the free list of the act of that year upon the subject of 
alizarin was framed for the purpose of including this whole class of 
dyes, either popularly or accurately styled "alizarin," and this mani- 
fest fact was recognized in the décisions which construed paragraph 
478 of that act. U. S. v. Sehibach, supra. In 1894 commercial désig- 
nation was dropped from the statute, and alizarin colors or dyes, 
natural or artificial, were named. It is now urged by the importers 
that this language includes ail dyes or colors produced from coal 
tar, which hâve the quality of fastness in use peculiar to alizarin 
colors. There would be great force in this construction if the para- 
graph had not dropped the commercial désignation which was specif- 
ically included in the preceding act, and if "artificial alizarin" had 
not theretofore acquired a spécifie meaning. While the words "aliz- 
arin dyes, natural or artificial," would naturally seem to hâve a 
broad meaning, and include ail dyea which accomplished the results 
which alizarin dyes accomplish, y et the known history and meaning 
of the tenn, which tends to show that "artificial" is not a mère ad- 
jective, but means derived from anthracene, prohibit a broad con- 
struction. While this is true in regard to the term "artificial aliz- 
arin," it is said that the paragraph places alizarin colors or dyes, 
natural or artificial, in the free list, and that thèse words imply some- 
thing more than alizarin, natural or artificial, Alizarin, whether 
natural or artificial, is a color for dyeing fabrics, and, though orig- 
inally used for producing "Turkey red," was early used for producing 
a variety of colors, according to the nature of the mordant which 
was employed; and the term "artificial alizarin colors or dyes" bas 
no larger meaning than "artificial alizarin," and the two terms are 
synonymous. In the act of 1897 the législature recognized that the 
language in paragraph 368 of the act 1894 was liable to diverse con- 
structions, and accordingly intended to make it plain that the new 
paragraph was applicable only to dyes, natural or artificial, as those 
terms hâve heretofore been explained. There is little room for the 
claim that, if the word "derived" is to bave its ordinary meaning, 
coal-tar dyes not made from anthracene or from madder are in the 
free list. It is, however, said in the Pickhardt Case that, while the 
dyes in that case were not a product of anthracene, they were "de- 
rived" from anthracene, "in the chemical sensé of having anthracene 
as a base, or responding to the chemical tests for anthracene." For 
example. Prof. Chandler, recognized everywhere as an accurate and 
learned chemist, says that, to a chemist, the term "derived from" 
signifies that the body to which the term is applied bears a certain 
chemical relation to the one from which it is said to be derived; being 
a typical group of chemical atoma, which group, more or less modified, 
appears in every substance said to be derived from it. It is further 
said that chemical analysis does not détermine the physical sub- 
stances out of which thèse dyes are made, and that therefore for such 
information resort must be had to the manufacturer, or to the pat- 
ents, if any, under which they were made. It is not important to de- 
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termine whether thèse dyes were derÎTed from anthracene, in tlie 
Chemical sensé, for they were not a product of or made from anthra- 
cene; and the term "derived from" is to be understood in its com- 
monly receired and popnlar sensé. "It is entirely well settled that, 
in the interprétation of the revenue laws, words are to be taken in 
their commonly received and popular sçnse, or according to their com- 
mercial désignation, if that differs from the ordinary understanding 
of the Word." Lutz v. Magoné, 153 V. S, 105, 14 Sup. a. 777, 38 
L. Ed. 651; U, S. v. Fuel Co., 172 U. S. 339, 19 Sup. Ct. 200, 43 L. 
Ed. 469. It is obvious that the popular meaning of the term is the 
meaning given in lexicons, and which is obtained by transmission or 
produced from, and refers, in this case, to, its physical origin. The 
term is used in the act of 1897, as it bas been used elsewhere, to mean 
produced from anthracene. Under the paragraph as thus oonstrued, 
it is not contended by Pickhardt and Kuttroff that their dyes are in 
the free list. The décisions of the circuit court in the three cases 
are afflrmed. 

LACOMBE, Circuit Judge. As to action N(^ 2,871, which arose 
under the act of 1894, I think the article imported, even if not "arti- 
ficial alizarin," is "an artiflcial alizarin dye," whether such phrase be 
construed popularly, commercially, or scientifically. Moreover, I am 
persuaded that congress, when it substituted the broad phraseology 
of the act of 1894 for the enumeration of some of the alizarin dyes 
contained in the act of 189Ô, intended to enlarge the free list, and 
used worde apt to convey such intent It seems equally clear, how- 
ever, that paragraph 469 in the act of 1897 was intended to restrict 
free entry to such dyes only as were made from alizarin or from 
anthracene. Therefore I concur in the opinion of the court as to 
the actions arising under the later act. 

— § 



GRIMES V. ALIiEN. 

(Circuit Court of Appeals, Seventh Circuit. May 17, 1900.) 

No. 562. 

Patents— VaiiIDitt and Infrinoement— Machinert for Pdmping Oii, Welm. 
The Allen patent, No. 328,099, for a device for convertlng motion In 
oll-pumping apparatus, In which one or more eccentrlc disks, wlth loosely- 
moimted rings, are attached intermediate the ends of an uprlght drlvlng 
shaft, — the ends of the pump-actuatlng rods, leadlng to welIs In any direc- 
tion, being secured to such rings, — was not anticipated, the nearest to an 
anticîpating device being that shown in patent No. 313,907, Issued to the 
same patentée; and, whlle the eccentrlc of the later patent is function- 
ally the mechanical équivalent of the crank-mounted disk of the former, 
the later device embodies patentable improvements upon the earlier. 
Such patent also held infringed. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 
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Chester Bradford, for appellant 
James T. Kay, for appellee. 

Before WOODS, JEHKmS, and GKOSSCUP, Circuit Judges. 

GKOSSCUP, Circuit Judge. The action in the court below was to 
restrain tlie infringement of Letters Patent No. 328,099, dated Oc- 
tober 13, 1885, issued to George Allen far a device for converting 
motion in oil pumping apparatus. 

The substantive portions of the Letters Patent and drawings are 
as foUows: 




^-^- 
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"My Invention relates to an Improrement in converting motion In oil-pump- 
Ing apparatus. In Letters Patent No. 313,907, granted me on March 17, 1885, 
I sàowed and described an upright rotary shaft provided with a crank and a 
disk loosely mounted on the wrist-pin of tlie crank, said disk being adapted 
to the attachment of pump-actuating rods leading in any desired direction 
therefrom. In a second application for Letters Patent allowed me on August 
10, 1885, I sliowed and described a modified form of the construction shown 
in my former patent, in which the pump-actuating rods were loosely secured 
dlrectly on the wrist-pins of the crank. 

"While the above constructions hâve proved emlnently practicable in use, 
and well adapted to satisfy the needs of a great majority of the cases where 
a greater or lesser number of wells are to be pumped by a single-actuating 
shaft, yet there are instances in which it might be désirable to modify the 
means for attaehing the pump-actuating rods to the driving-shaft. 

"The object of my présent invention is to provide means for attaehing the 
pump-actuating rods to the driving-shaft at one or several points of élévation 
and in groups, leading in opposite gênerai directions from each of two points 
of élévation, or in any desired direction from tjtie same point of élévation, as 
may be found most expédient. 

"With thèse ends in view my invention consists in certain features of con- 
struction and combinations of parts, as will be herelnafter described, and 
pointed out In the claims. 

"In the accompanying drawlngs, FIg. 1 Is a view of a portion of the pump- 
ing apparatus embodying my invention, showlng rods leading In any direc- 
tion from the same point on the driving-shaft, and Figure 2 is a similar 
view showlng two groups of rods, the groups leading from différent points 
of élévation on the drive-shaft and in generaliy opposite directions therefrom. 

"A represents an upright shaft Journaled In sultable bearings in a support- 
Ing-frame, and driven by bevel-gear Bb, Connecting it with the engine-shaft C. 

"To the shaft A are rigidly secured one or more eccentric disks or wheels, 
D, provided with the eccentric straps or rings E, loosely mounted thereon. 
To the straps or rings B the ends of the pump-actuating rods F are secured, 
the rods leading in any direction therefrom, as shown in Figure 1, or one 
group of rods, F, leading to the right from one of the eccentric disks, and 
another leading to the left from another of the eccentric disks or wheels, 
as shown in Figure 2. The latter construction admits of a more perfect bal- 
ancing of the pumps, as those on the right will be ail descending while those 
on the left are lifting, or vice versa. This may be quite satisfactorily accom- 
plished, however, when but a single eccentric is employed by using a llttle 
care in distributing the rods about the ring E.' 

"Instead of one or two eccentrics, three or more may be used, and the 
capabilities of the pump be thereby increased In respect to the number of 
pump-actuating rods having the same or différent lengths of stroke. 

"Having fully described my invention, what I claim as new, and désire to 
secure by Letters Patent, Js — 

1. The combination, with.gn upright shaft and means for rotating It, of an 
eccentric rigidly secured on the shaft, a strap or ring mounted on the eccen- 
tric, and pump-actuating rods attached to the strap or ring, substantially as 
set forth. 

2. The combination, with an upright shaft and means for rotating It, of one 
or more eccentric disks or wheels secured on the shaft, straps or rings loosely 
mounted on the eccentrics, and pump-actuating rods secured to the straps or 
rings, substantially as set forth." 

The patent thus issued was only a step in advance of Allen's 
préviens inventions. On Mardi 17th, 1885, he took out Letters Pat- 
ent No. 313,907, embodying ail the features of the patent in suit, 
except that instead of an eccentric rigidly secured on the shaft, 
with straps and rings loosely mounted on the eccentric, he used a 
wheel or disk loosely mounted upon the wrist-pin of a crank se- 
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cured to the upper end of the shaft. The substantive portion tt' 
tMs previous patent is as follows: 

"My Invention further consists In a wheel or disk adapted to the attachment 
of pump-actuating rods leading in différent directions, and mounted on tlie 
wrist-pin of a cranlj secured to tie end of a vertical shaft. 

"My invention furtlier consists in certain features of construction and com 
binations of parts, as will be hereinafter descrlbed, and polnted ont in thi 
claims. 

"In the accompanying drawlngs, Figure 1 is a plan view of the wheel oi 
disk, showing pump-rods attached thereto, and Figure 2 is a vertical section 
through the shaft and wheel or disk. 

"A represents a vertical shaft suitably mounted, and driven by bevel-gear 
a and B, the latter being secured on the engine-sbaft b. The upper end of 
the shaft A is provided vrlth a crank, C, having the wrist-pin c. 

"D is a wheel or disk loosely mounted on the wrist-pin c, and provided with 
a séries of radial slots, d, which extend from the opper sida of the rim nearly 
but not auite to the lower side. 

"The wheel D consists, preferably, of a bub, d', a rim, D', and a séries of 
spokes, d2 Connecting the hub and rim, but may be solid between the hub 
and rim, if found more convenient, my improvement, so far as the wheel or 
disk is concerned, consisting, essentially, in the séries of slots or recesses 
formed in the upper side of the rim, as described. 

"The rods E, which lead from the wheel D to the pumps, and which, when 
reclprocated, actuate the pumps, are adapted to fit loosely in the slots d. and 
are provided with enlarged lîeads e, which prevent the rods from drawing 
through the slots. The rods are placed in and removed from the slots at 
pleasure, the only lock against vertical displacement being their weight. 
They are free to assume différent angles in a vertical plane, and are ad- 
justed in the most advantageous positions in a horizontal plane by placing 
them In their appropriate slots. As the shaft A rotâtes, the wheel D is 
eaused to deseribe a cireular path in space, and the rods, no matter in what 
direction they lead, are thereby reciprocated. Moreover, as the wheel D 
is free to rotate on Its axis, the rods E adjust themselves to each new posi- 
tion which they are required to assume during the rotation of the shaft A. 

"Instead of providing the ends of the roda with enlarged heads or nuts, as 
shown at e, they may be provided with yokes, as represented at e', the yokes 
being adapted to embrace one of the elevated sections between two successive 
slots. 

"The apparatus as thus constructed Is partlcularly adapted to use In posi- 
tions where a small number of wells are to be operated, and is capable of 
being set up and run at a moderate expense; but I do not wish to be under- 
stood as limiting myself to any restricted use, as it Is capable of being oper- 
ated upon either a grand or limited scale. 

"I am aware that it is not new to provide means for Connecting pump-rods 
leading in any desired direction, and do not therefore elaim the same, broad- 
ly; but, 

"Having fully described my Invention, what I clalm as new, and désire 
to secure by Letters Patent, Is — 

1. In an apparatus for pumping oil-wells, the combination, with an upright 
shaft and a crank secured to its upper end, of a wheel or disk loosely mounted 
on the wrisit-pin for attaching pump-actuating rods, substantially as set forth. 

2. In apparatus for pumping oil-wells, the combination, with a crank se- 
cured to the upper end of an upright shaft, of a wheel or disk loosely mounted 
on the wrist-pin, said wheel or disk being adapted to the attachment of pump- 
actuating rods in any direction, substantially as set forth. 

3. Id apparatus for pumping oil-wells, the combination, with a crank se- 
cured to the upper end of an upright shaft, .of a wheel or disk loosely mounted 
on the wrist-pin and provided with a séries of radial slots for the attachment 
of pump-actuating rods in any desired direction, substantially as set forth. 

b. A wheel or disk for attaching pump-actuating rods, having a séries of 
'"Mial slots formed in the upper side of its rim adapted to receive the ends 
102 F.— 39 
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of putnp-actuating rods from any desired direction, substautîally as set 
forth." 

Later, on the 8th of September, 1885, Allen took out other Letters Patent, 
No. 326,008, which modlfled the former devlce by dispenslng with the wheel 
or disk, and in Its stead pivotlng the actuating-rods directly to the wrist-pin, 
so that the révolution of the crank and pin would reciprocate the rods leading 
In ail directions. The drawing of thls patent clearly illustrâtes Its working 
and is as foUows: 
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Whatever invention is contained in the Letters Patent in suit 
must be found, therefei^è, in the substitution of the eccentric, with its 
strap or ring loosely mounted (as a base upon which to fasten the 
actuating-rods), f ôr the disli fastening, or thé piyotal fastening, pre- 
viously emplojed. ' ■ A correct appréciation of the scope and purpose 
of this change can only be obtained by a review of the actual conditions 
confronting the inventor. 

The gênerai purpose of oil pumping devices like those of the Allen 
patents is to convey force f rom a central power throughout a fleld of oil 
wells, BO that the pump of each well may be operated from the central 
power. Thèse flelds, so far as they relate to pumping apparatus, pré- 
sent conditions unlike those to which pumping apparatus has other- 
wise been applied. The wells over a given field of terri tory, subject 
to the central power, are frequently numèrous; they are not evenly dis- 
tributed radially about the central power; they are not equidistant 
from the central pôWer; their surfaces, where the pumps must be ap- 
plied, are not, owing to the undulations of the ground, upon the same 
level, and they must be pumped continuously, for if an idle day or two 
intervene, it may take weeks to bring them back to their normal 
productivity. Our attention has been called to no other use of pumps 
where such conditions of inequality exist — conditions that make their 
reciprocal balancing especially difQcult. 

The oil pump, too, opérâtes differently from other pumps, and from 
other arte in which shafts actuated by an eccentric bave been em- 
ployed. In.pumps in other flelds, and in other arts employing shafts 
and eccentriCs, there is need for powet exerting a thrust as well as a 
pull, but in the oil pump the dowhward motion is brought about, not 
by a thrust from the power station, but by the weight of the pump 
valves, sucker rods, and çolumn ôf oil resting upon the valves. In the 
oil field the power is applied solely to ràise the pumps. 

In the development of Allen's ideas tte disk pump, chronologically, 
came flrst; then the pump with the pifotal fastenings on the wrist- 
pin; then the patent under considération. But in the natural order of 
évolution, that has giten to the patent under considération its effective 
features, the pump with the pivotai fastenings at the wrist-pin is 
primary to the disk pump. We will consider the Allen inventions, 
therefore, in the latter order. 

It is maiùfest, upon an examination of the drawings of Letters Pat- 
ent No. 326,008 (the pump with pivotai fastenings at the wrist-pin), 
that if but two actuating-rods, leading in différent directions, were 
attached to the wrist-pin, the strain upon the wrist-pin, as it moved 
through the circle, would be, in each of the arcs of the circle, neces- 
sarily unequal. The crank is, in effect, the short arm of the lever, its 
attachment at the shaft being the fulcrum. The power being constant, 
the rapidity of motion, as the point of strain is approached, will 
change; or the rapidity of motion being constant, the power must 
change. In case the rapidity of motion is constant, the strain upon 
the fulcrum or crank at its connection with the shaft will always be 
greatest when the crank is most nearly at right angles with a Une 
drawn from the fulcrum to the pump; in other words, there would, on 
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every révolution of the crank, be two dead points, to overcome which, 
at a révolution of constant rapidity, the driving force must be adjusted. 
Between thèse dead points the driving force would be in excess of the 
requirements. 

Of course the volume of power can not be modified automatically; 
so that what would occur in the case of two rods thus oppositelj ad- 
justed would be constant changes of rapidity of motion between the 
several points of heaviest strain, growing more rapid as the point of 
heaviest strain is left, until the point of lightest strain is reached, and 
then less rapid, until the next point of heaviest strain is reached. The 
practical results of such unequal distribution of strain would be 
numerous, the most serions and obvious of which would be the rack- 
ing of the machine and the waste of power. Changes of strain so ab- 
rupt and numerous would, in an apparatus like an oil well, hâve the 
effect of rapidly shaking it to pièces. This is accentuated by the fact 
that the driving shaft is an upright one, and that the crank is located 
much above the ground, so that récurrences of heavy strain, first upon 
one side of the shaft, and then upon the other, would tend, in addition 
to racking the apparatus, to pull it out of place. An equal balancing 
of pull in ail directions tends to throw the whole weight to the base of 
the upright shaft; but an excessive pull in one direction will throw the 
strain of the weight transversely to the shaft. 

Now, if instead of two actuating-rods, reaching in opposite direc- 
tions, there were many, reaching in ail directions, ail attached to a 
crank, as in patent No. 326,008, the changes of strain would still take 
place, but would, with the number of rods, be correspondingly subdi- 
vided; so that the changes, increasing in number, would decrease in 
intensity. By an equal distribution of many wells around the central 
power, the changes of point of strain might be so modified aa to be 
practically eliminated. 

But an oil fleld is not adapted to such an equal distribution of 
actuating-rods. The wells can not be located with référence to the 
central power. They can not be distributed radially at equal angles 
around the power shaft — the fulcrum to the crank. With a flxed 
crank, and comparatively rigid fastenings, like that used in patent 
No. 326,008, and an impossibility of an uniform distribution of the 
wells, with référence to the fulcrum, there can be no adéquate counter- 
balancing of the strains, unless the crank — the short arm of the lever — 
has some degree of elasticity. 

The patent in suit provides practically a short arm to the lever ap- 
proximately elastic. The loosely mounted ring to which the actuat- 
ing-rods are attached shifts back and f orth, so that there is no inexor- 
able massing of the weights at the dead points. It may be that in 
practical opération the pull of two or more of the pumps may be f ound 
to be approaching, at the same time, the angle of greatest strain, and, 
if the fastening to the lever were rigid, would be carried en masse be- 
yond that strain; but the susceptibility of the ring to retarded motion, 
during the period that this unusual weight is to be lifted around the 
point of heaviest strain, decreasing the motion, decreases the strain; 
for the force necessary to lift is in the inverse order of rapidity of 
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rnotîon. A lighter weight followitig, the ring would swing forward, 
thus increasing the motion, and compensating for the previous loss of 
motion. In other woïds, the loose mounting of the ring gives to the 
short arm of the lever a play, such as it would not hâve, if the rods 
were 'attaehed rigidly to thé lever. The varying weights are, by this 
elasticity, or play, distributed, so as to fall more equally throughout 
the wholé circle of the disk'à révolution. 

The disk, whether it be a wheél revolving upon a wrist-pin of a 
crank at thé wheel's center, or an eccentric, is, with référence to the 
motivé '«liaft, a mère crank. 'The etrain upon an eccentric is always 
upon T?hat is called its fat side. The disk in the patent under con- 
sidération could, without impairing the motion of the ring, be eut 
awayy so that nothing would remain but the lean side and a long arm, 
the lean side being a guide way ODly, the long arm bearing the strain. 
The loose mounting of a ring upon such an eccentric, or upon a disk 
wheél ùiounted upon the wrist-pin of a crânk, is, ip effect, as if the disk 
or crank (for mechanically they are the sàme) were made of an elastic 
material, feeûding to increasing weight so that strain is partially over- 
come by'correspondinglydecreased motion, and then recovering, by 
increasing motion, its normal form under diminishing weight. 

It is évident that in the balancing of many wells, each one of which 
contributes a varying wëigiit, and two or more of which may, at 
times, mass their weights upon a crank or disk of that character, there 
would bé léss abruptnéss of strain than in a rigid crank whose révolu- 
tions wéife inexorably constant; A crank so elastic woûld adjus^ itself 
as nearly as is conceivable to the varying weight, and thus, by auto- 
matic counterbalancing,eliniinate, partially at least, the changes of 
strain. 

What hâs been said respèèting the elasticity of the patent in suit ap- 
plies, also, to the invention embodied in Letters Patent No. 313,907 
(the disk wheel pump), and differ'entiates them both from the old style 
of pull wheel called to our attention. There are in thèse pull wheels 
none of the éléments bf elasticity. They each hâve advantageous 
featurês of their own ; but none are adapted to overcome the massing 
of strain. In wells equally distributed about the centralpower there 
could be such adjustment as to balance the strains, but in the actual 
flelds, wheïë such equal distribution is impossible, the pull wheel is 
inferior to the patent uûdér considération jusrt to the extent that the 
disk of the patent in suit yields, by this practical elasticity, to the de- 
mands of changihg weights. 

Our attention bas beén called, also, to previous devi ces in allied 
arts, to shôw that eccenttics hâve been used for pûrposes somewhat 
similar. The XDorliss éngihe is perhaps the best single illustration 
of the previous art. An éxamination of the Corlifes patents shows 
that the eccentric disk has a rigid arm extending to one of the 
steam cylinders. Connected with this disk, by pivot joints, are a 
number of arms, corresponding in length to the rigid arm, some 
of which are connected to the pistons of steam cylinders, and others 
to the pistons of pump cylinders. In the opération of the engine 
the steam admitted to the steam cylinders, and pressing at dif- 
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ferent points upon the crank shaft, through the disk, causes the ro- 
tation of the cranlv sliaft, which, in turn, causes the reciprocation 
of the pistons in the pump cylinders. 

But it must be held in mind that in this Corliss contrivance the 
one arm is rigid. This holds the ring upon the disk to an unchanging 
révolution. There is no room for the play or elasticity found in the 
patent in suit; and, therefore, none for the balancing of weighta 
which such elasticity afïords. In just the respect that the patent 
in suit overcomes the difficulties of the oil situation it differs from 
the Ck)rliss device. We agrée with the court below, and with Judge 
Acheson in the Emery Suit, that a ring thus rigidly held by a pit- 
man is diiîerent essentially from a ring loosely mounted, as in the 
patent in suit. 

The Weirick & Lathrope patents brought to our attention by 
the appellant are not as clear as we would wish. It is admitted 
that in the opération of one of the pumps manufactured under this 
patent the piston rod was rigid. While it is insisted in argument 
of counsel for appellant that none of the rods were necessarily rigid 
with the eccentric, it is admitted that one of the Connecting rods 
is always so arranged as to stop the swing of the eccentric within 
certain limits. Thèse limits are, at most, very narrow, and differ 
from the wide swing of the patent in suit that gives to it its elas- 
ticity. The power imparted in the Weirick & Lathrope patents be- 
ing that of a thrust, we doubt if the machine would be practicable^ 
unless one of the rods was substantially rigid. Thèse patents do 
not appeal to us, therefore, as anticipations of the patent in suit 
in the feature of elasticity that gives to the latter its advantageous 
character. 

The other patents brought to our attention can be dismissed 
with the observation that, compared with the patent in suit, they 
présent the same différences. 

The chief diiïiculty in the case under considération is to distinguish 
the Allen disk pump from the Allen eccentric pump. Unquestion- 
ably, as we hâve already pointed out, the eccentric is functionally 
the mechanical équivalent of a crank. Pare down the fat side 
of the disk until only a slender arm remains (the lean side of the 
disk having no function except that of a guide way to the ring), 
and, barring some incidental différences, the strain would fall, and 
the ring would move, precisely as if the disk were untouched. It 
follows that in the controlling matter of counterbalancing the wells 
by means of an elastic crank, the disk and the eccentric contrivances 
are substantially identical. As stated by one of the experts for the 
appellee the eccentric device is, at best, an improvement only upon 
the disk device. The employment of the eccentric would, in our 
judgment, be an infringement upon the mechanical feature that 
gives to the disk device its distinguishing characteristic. 

But as an improvement upon Allen's préviens invention, may 
it not be patentable? In the disk patent there can be no bear- 
ings of the crank shaft above the crank carrj'ing the disk. The 
actuating-rods attached to such a disk would, in its révolution 
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about the cranb shaft, corne in contact with the portion of the 
shaft projecting above the crank bearing. In the eccentric device 
tJh,e crank shaft can be prolonged upwards so as to flnd a bearing 
in a frame work leading to thé grôund. It is évident that the strain 
upon an upright crank shaft, with no bearing above, would be much 
greater than if the strain fell between tvfo bearings, and the rack- 
ing of a disk apparatus having no upper bearing would be cor- 
respondingly greater. 

Then, too, the center of strain of the disk, falling upon the wrist- 
pin above the crank, is différent from the center of strain falling 
in the center of the crank itself, as in the eccentric. This différ- 
ence, as the preceding one, affeets very appreciably the amount 
of racking the disk apparatus, compared with an eccentric, would 
sufifér. 

Another différence: In the disk apparatus there can be but one 
crank; in the eccentric there can be many. There might be great 
advântàge in the latter arrangement, both in equalizing the pull of 
the wells, and in aiîording space for actuating-rods, whereby the num- 
ber of wells operated might be increased. 

It is thus manifest that the eccentric form of apparatus admits 
of a more solid frame work, and, to that extent, adds something 
to the diminution of strain — ^a resuit that is the chief objective of 
the featUre of elasticity that constitutes the ment of the disk in- 
vention. The eccentric form, in effect, carries forward to a nearer 
perfection the instrumentalities calculated to bring about the mini- 
mum of strain. The improvement found in the eccentric is, there- 
fore, in the direct line of ascent from the feature thàt constitutes 
the gist of the disk invention. It makes the disk invention more 
available in respect to the very thing toward which it was chieily 
directed. 

That the eccentric form has largely supplanted the disk form is 
not disputed. Inasmuch as the rim of the eccentric, furnishing a 
guide way to the ring, is longer than the perimeter of the wrist- 
pin of the disk device, there is correspondingly more friction, and 
it was feared when fllrst brought to the attention of the expert 
that this would prevent an extended use of the eccentric; but ex- 
périence has shown that the advantages of the eccentric more than 
counterbalance this disadvantage, and that wherever the disk form 
had previously been used, the eccentric has taken its place. Coun- 
sel for appellee do not deny this fact, but insist that the f avor shown 
toward the eccentric is due to economy rather than to mechanical 
advantage — that it can be explained by the fact that the eccentric 
form can be set up as an entirety in the shops, and as such trans- 
ported to the flelds, while the disk form must be built partially in 
the shops and partially in the flelds. 

It is not in our power to nicely weigh thèse considérations. We 
cannot tell with accuracy how far the favor shown to the eccentric 
over its predecessors is due to economy of construction; to lon- 
gevity, through the minimizing of strain; or to superior working 
facility. We know only that, for one or ail of thèse reasons, it has 
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found the oil public's favor. The probability is that this favor 
is due, in some measure, at least, to each of the différences pointed 
out. 

The conception, then, embodied in the patent in suit, consists 
in further improving the essential objective feature of the disk 
patent. The eccentric had never before been used for such a pur- 
pose. It never before had been made elastic, so as to adjust the 
varying weights, and thus balance them. The embodiment of this 
conception in mechanical fonn necessarily embraced the disk con- 
ception, and, to that estent, inf ringes it ; but, though an outgrowth, 
it goes distinctly beyond the disk apparatus, substantially improving 
it, as we bave already said, in those features that give to the disk 
apparatus its chief merit and purpose. 

Why is not such improvement patentable? Its patentability will 
exclude no one who chooses from the use of the previous disk ap- 
paratus. It is a further step in the direction towards which the 
disk conception was the flrst long step; it is a decided and valuable 
addition to the mechanism used in oil fields, and, in connection 
with the disk form, for the purposes in view, it bas no predecessor 
in the whole previous uses of eccentrics. This considération, in 
our judgment, raises it to the merit of invention. 

It is stipulated by the appellant that before the bringing of this 
suit he made and sold machines in which there was an eccentric, 
or eccentrics, rigidly secured upon an upright shaft adapted to be 
rotated, and having a strap or ring mounted on each eccentric hav- 
ing a séries of boit holes around the same adapted to bave Connect- 
ing rods attached thereto; and that in use the Connecting rods 
were pivoted to the straps or rings. This, in practice, is the ec- 
centric apparatus of the patent in suit. Though there is no mention 
of the loose mounting of the ring, full play of the ring is evidently 
conte mplated, else the ring could hâve no purpose. It gives to the 
apparatus the elasticity required for the balancing of the wells. 
It is a contribution by the appellant of a part of the apparatus, 
which, set up, opérâtes precisely as the patent in suit. It is con- 
tributed with the intention that it should be united or used in con- 
nection with the other parts. This constitutes infringement. Kob. 
Pat. § 905. 

The judgment of the circuit court will be affirmed. 
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BLEOTKIC SMBLTING & ALUMINUM CO. V. CARBORUNDTJM CO. 

(Circuit Court of Appeals, Third CTrcult. May 2S, 1900.) 

No. 1. 

L Patents— Process— Construction op Claims. 

The claims of a proeess patent may be read In the light of the spécifica- 
tion or description of the proeess, not for the purpose of their enlargement, 
but tp détermine their real meanlng. 

2, Sàme— Inaccukate Use op Terms. 

A patent for a method of "smeJtlng or reducing ores or metalliferoug 
compounda herein described," whiçh descrlbes "silicium" as one of the 
metals, ores or compouuds whiçh, may be treated by the proeess, is 
Infringed by the use Of such proeess for the manufacture of carbide of 
Silicon or "carborundum." The fact that silica, or oxide of sllicon, which 
Is the substance treated, is not, strictly spealving, an "ore," or silieon a 
"métal," according to the modem Ueflnition, and that their classification 
as such in the patent is inaccurate, cannot operate to exclude them from 
Its opération, contrary to the plain Intention of the patentée. 

3. Samb. 

In determining whether a patent complies with the requirement of Uev. 
St. § 4888, by fuUy and clearly setting forth the Invention in the descrip- 
tion, so as to enable a person skilled in the art to use the same, the 
claims may be considered in connection with the spécification; and In a 
proeess patent It is no objection that the claims are broader than the illus- 
tration of the proeess given in the description. 

4 Same— iNPniNaEMENT— Electrtc Smei.ting Process. 

The Cowles patent, No. 319.795, for a process of smelting ores or metal- 
liferous compounds by an electric current, by interposing within the cir- 
cuit, so as to form a continuous and unbroken part of the same, a body 
of granular material of high résistance or low conductivlty, such as elec- 
tric llght Carbon, which, by reason of its résistance, is made Incandescent 
and générâtes the required beat, was not antic'pated, and is valid. As to 
claims 1, 2, and 4 it is not limited te the method of mlxlng the granular 
mateflal with the ore or other maierlal to be treated, but requires only 
that the two shall be In contact; and such claims are Infringed by the 
Acbéson method of mahufacturlng ëarbide of siUcon or "carborundum," 
in whJch the beat required to effect the réduction of the oxide of silieon 
and the unltlng of the silieon and carbon is produced by passing an elec- 
tric current through a central core of granulated carbon, around which 
the mixture of silica and carbon Is pàcked. 

5. Samb— Ëi-ÈOTRic Smelting Furnace. 

The Oowles patent. No. 319,945, for an electric smelting furnace, Is not 
infringed by the form of furnace used in the Acheson method of producing 
carbide of silieon or "carborundum." 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

C. M. Vorce, for appellant. 

Greorge H. Christy and Thomas W. Bakewell, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

BEADFOED, District Judge. This is an appeal from the linal 
decree of the circuit court for the Western district of Pennsylvania 
dismissing a bill charging infringement of letters patent of the 
United States Nos. 319,795, 319,945 and 335,058. 83 Fed. 492. Pat- 
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ents Nos. 319,795 and 319,945 were issued June 9, 1885, to Eugène 
H. Cowles and Alfred H. Cowles, the former patent being for an 
improvement in "Processes for Smelting Ores by the Electric Car- 
rent," and the latter for an improvement in "Electric Smelting Fur- 
naces." Patent No. 335,058 was issued January 26, 1886, to Alfred 
H. Cowles for an improvement in "Electric Furnaces and Method 
of Operating the Same." Tlie several patents were assigned to and 
are now owned by the appellant. Since the filing of the bill the 
charge of infringement bas been restricted by tbe appellant to the 
two earlier patents, and it is therefore unnecessary to consider pat- 
ent No. 335,058. The answer sets up the usuaJ défenses. The 
claims of patent No. 319,795 are as follows: 

"(1) The method of generating beat for metallurglcal opérations herein 
descrlbed, which consists in passing an electric cun-ent through a body of 
broken or pulverized résistance material tbat forms a continuous part of the 
electric circuit, the ore to be treated by the process belng brought into con- 
tact with the broken or pulverized résistance material, whereby the beat Is 
generated by the résistance of the broken or pulverized body throughout Its 
mass, and the opération can be performed solely by means of electrical energy. 

"(2) The method of smelting or reducing ores or metalliferous compounds 
herein described, which consists In subjectlng the ore in the présence of carbon 
to the action of beat generated by passing an electric current through a body 
of broken or pulverized résistance material that forms a continuous part of 
the electric circuit, the ore being in contact with the broken or pulverized ré- 
sistance material, whereby the ore Is reduced by the combined action of the 
Carbon and of the beat generated solely by the résistance of the broken or 
pulverized body throughout its mass. 

"(3) The method of smelting or reducing ores or metalliferous compounds 
herein described, which consists in pulverizing the ore and mixing with It pul- 
verized or broken carbon or like material, then introducing the mixed ore and 
carbon within an electric circuit, of which it forms a continuous part, the sald 
circuit being established through the carbon constituents of the mass, whereby 
the beat is generated by the electrical résistance of the carbon throughout the 
mass, and the opération can be performed entirely by means of the carbon re- 
agent and the electric energy. 

"(4) The method of smelting or reducing ores or metalliferous compounds 
herein described, which consists in subjecting the ore in the présence of a 
reducing agent to the action of beat generated by passing an electric current 
through a body of broken or pulverized résistance material that forms a con- 
tinuous part of the electric circuit, the ore being in contact with the broken 
or pulverized résistance material, whereby the ore is reduced by the combined 
action of the reducing agent and of the beat generated solely by tbe résistance 
of the broken or pulverized body throughout its mass." 

The alleged infringement consists of the manufacture by the ap- 
pellee of silicide of carbon or carbide of silicon or, as it is com- 
monly known, carborundum, in which the constituent éléments are 
carbon and silicon, each molécule containing one atom of carbon 
united with one atom of silicon. Carborundum is practically as 
hard as diamond, and is in large and growing demand for abrasive 
and cutting purposes. In the process of its manufacture a mixture 
of carbon and oxide of silicon, commonly known as siliea or common 
sand, is prepared and in this mixture a core composed solely of 
coarse granular carbon is introduced directly between the électrodes, 
having good electrical connection at its ends with the électrodes. 
As compared with the mixture of carbon and siliea the core pre- 
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sents less résistance to the passage of the electrîc current It fur- 
nishes at once a path of higher température and of less résistance 
than the mixture to be treated; the larger portion or, perhaps, for 
practical purposes, ail of the current passing through and along 
the core. The mixture of carbon and silica with a small percent- 
age of sait and sawdust surrounds the core throughout its length 
to a thickness as great as or gréa ter than can eflfectively be operat- 
ed on by beat transmitted from the core. The mixture with the 
central core is enclosed on the sides by brick walls loosely built. 
When an electric current of comparatively high voltage is turned 
«n the core is heated to a very high température, probably exceed- 
ing 7,000° F., and the core beats the charge mixture to such an 
extent that the atoms composing the molécules separate from each 
other. The atoms of the constituent éléments of the mixture, 
having thus become disassociated, unité through chemical afflnity 
and form the crystalline combination or compound known as car- 
borundum. The appellee contends that patent No. 319,795, is re- 
stricted to a process for metallurgical purposes, ore being men- 
tioned in each of the claims; that what the appellee treats or re- 
duces is not an ore, nor is the product of its process a métal, and 
that consequently its opérations do not in volve a metallurgical pro- 
cess and do not infringe the process patent in suit. This contention 
(3annot be sustained. It appears from the spécification that the 
patentées included silicon among the metals and treated silica as 
a metalliferous compound. In the description they say: 

"We will illustra te and descrlbe a zinc-furnace embôdying our Invention, 
from wMeh.tlie application of the same to the réduction or smelting of other 
klnds of ores wlU be readlly iinderstood, especially of alumlnum, silicium, mag- 
nésium, bbron, and other rare metals, which are not reduéible by the smelting 
processes heïetofore known." 

It is évident that by the patent silicium or silicon was classed 
among metals, and sand or silica among ores or metalliferous com- 
pounds. Whether silicon or carborundum is strictly a métal is, 
under the circumstances, an immâterial inquiry. The désignation 
of silicon as a métal is not such a fault as in any manner to con- 
trol the eflect of the description. While it may be an inaccurate 
use of language it is at most a harmless and immâterial error. 
Walk, P«t. § 175; Rob. Pat. § 490. The claims should be read in 
the light of the description, not for the purpose of their enlargement, 
but to ascertain their real meaning. Thus construed there can be 
no doubt that the terms "metallurgical," "metalliferous" and "ore" 
apply as well to silica as to the ores of aluminum, magnésium, boron 
and other metals, It may further be observed that the évidence 
shows that silicon has not uncommonly been mentioned by text 
writers and others as and understpod to be a métal. In an earlier 
édition of Webster's dictionary silicium is referred to as follows: 
"Silicium. Silicon, which see, The name silicium was given by 
those who supposed it to be a métal like sodium." Worcester thus 
refers to it: "Silicium. TJie name former ly applied to silicon, 
when it was classed with the metals.'* 
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The principal question toucMng infringement of thé process pat- 
ent in suit relates to the disposition of the résistance material with 
respect to the material to be treated. The appellee, as before stated., 
uses a central core of granular carbon as résistance material, sur- 
rounded with a mixture of silica and granular carbon. The core be- 
comes incandescent under the action of the electric current and 
radiâtes the heat necessary for the formation of carborundum. The 
appellee contends that on a proper construction of this patent the 
monopoly does net extend to the use of such a central core, but is 
limited to the use of résistance material mixed with the material to 
be treated in soich manner that under the action of the electric cur- 
rent heat is generated by the incandescence of the particles of such 
résistance material scattered throughout the body or mass composed 
of résistance material and material to be treated; that the distinctive 
différence between the process of the appellee and that of the ap- 
pellant is that while in the former there is a diffuMon of heat through 
the material to be treated resulting almost whoUy from radiation 
from the incandescent central core, in the latter the génération of 
heat is nof localized but occurs practically throughout the entire 
mass of résistance material and material to be treated by reason 
of the comparatively even distribution through such mass of the 
particles of résistance material, or that, in other words, in the ap- 
pellee's process there is a diffusion of heat by radiation and in that 
of the appellant a diffusion of heat through génération thereof at 
numberless points throughout the combined mass. The learned judge 
bèlow, having reached a conclusion in accordance with the conten- 
tion of the appellee in this connection, held that infringement of the 
process patent in suit had not been established. Considering silica 
for the purposes of this suit in the light in which it was viewed by 
the patentées, namely, as a metallifèrous compound, we proceed to 
examine with some détail the description and claims of the patent. 
The patentées state: 

"The présent Invention relates to the class of smelting-furnaces which em- 
plôy an electric current solely as a source of heat. Heretotore it bas been 
attempted to reduce ores and perform metallurgieal opérations by means of 
an electric arc, the material to be treated being brought within the fleld of the 
are or passed or fed through it; but numerous expérimenta hâve demonstrated 
that the arc System is not adapted for long and continuons opérations on a 
scale of any considérable magnitude. The difficulties attendîng the régulation 
of the arc and the préservation of a constant résistance are very great, and 
the heat generated, though intense, is localized and difflcult to control." 

The patentées hère distinctly repudiate the electric arc as an in- 
strumentality for the accomplishment of their purpose for the reasons 
that the heat generated "is localized and difiScult to control" and 
"the arc System is not adapted for long and continuons opérations 
on a scale of any considérable magnitude." An electric arc has no 
part either in the process of the appellee or in that of the appellant. 
Both operate through heat resulting from incandescence of the ré- 
sistance maierial under the action of an electric current. The pat- 
entées proceed: 

"The object of this Invention is to provide a process by which electricity can 
be practically employed for metallurgieal opérations, and for this purpose to 
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secure a dlstrlhutîon of the Intense lieat whleh It is well known electriclty Is 
capable of gênera ting over a large ârea or through a large mass in such a 
maniier that a blgh température eaû be sustained for a long tlnie and con- 
trolled." 

Hère the patentées propose tp provide an electrical process for 
inetàl|i|irgical opérations which shall secure, in cpni;radistinction to 
the action of an electric arc, a distribution of the heat produced by 
electricity "over a large area or through a large mass" , in such man- 
ner that "a high température can be sustained for a long time and 
controlled." So far nothing is, deflnitely said as to, the extent of 
the area or the sisie of the mass over or through whiçh the heat was 
to be dîistributed, noi* whether the heat was to be distributed through 
radiatiop from its point or points of génération, or ihy distributing its 
points of génération. The language used is just as aç^licable to the 
large,', central core usec| l>y the appellee as to the distrifeuted mass of 
carbopi granules whiçh i^ in fact employed by the ^pp^lant. Having 
thns etated the object of their invention the patentées proceed: 

; "Tp,thla,end the: injentîpn consists, essentiaUy, In the use for metallurglcal 
purposès of à body pr gyâïinlar material of hlgh résistance or. low conductiv- 
Ity Intèrpôsed within tilèltlrcnit in such a manner as to fortil a coiitlnuous and 
unbrokén'^ari of the saièe, #hièh granulàr body by reasoû of its résistance is 
made incandescerit and, générâtes ail thé heat requlred." 

This laliguage is lîte'ràlly applicable to the process of the appellee. 
The patentées then statè the tisuâl tijethod ci employihg their process 
as folloWs: 

"The ore or liké materlaj to be réduced — as, for example,, i;hé,hydrated oxlde 
of àluriiihùm, alum, chloridç of sodium, oxlde of calcraiû, or sulphate 6t 
strontiunl— is usually mixed with thé body Of gramilar résistance matei-ial, 
and l8 thus broaght directly In contact wlth the heat at the points of génération 
at the same time the heat Is (Jlstributed through the mass of granulàr material, 
being generated by the résistance of aU the granules, an(J Is not localized at 
one point or along a single Une." 

It will be obeerved that the heat is distributed ; throughout "the 
mass of granulàr material," an4 "is not localiz^ at one point or 
along a single line" in the çiass ôîsnch material. The patentées thus 
state that the usual, and presumably the préférable, method of con- 
ducting the process involvé& a niikture of the ore to be reduced with 
the resisitance material., The ^tatenient , of the usual method fairly 
implies the existence of other .ij^ëthods in which the ore and ré- 
sistance i material need not be so' mixed. The patentées then de- 
scribe the character of the gfâhilîai ïhatëriàl adàpted for the généra- 
tion, of heat rUndertheii:: process as follow;s: 

"The material 1 best adaptçd for thIs purpose Is electrlc-Hght carbon, as it 
possesses the nefiessary; ftmount of electy^ical résistance, and is capable of 
enduring àny known degree of beat wheh pfotected from oxygén -wilthout: 
dislntegralting oi? fusing; but crystalline sillcçn or otheir équivalent of carbon 
can be employed for the same- purpose. ï'hlB is pulverlzed or granulatéd, the 
degree of granulation depeiidtng upon the size of the fumacè. .Coarse granor 
lated carbçn , Works better thap ,ftnely pulverlaed caî'bonj and gives more even 
reSults. The electrical enérêy is more evenly distributed.^and the current can- 
not so reàdily forin' a path* of highést tèin^i'éràtai^e and éoiisequently of léâst 
résistance through the mass along which the entire current or'the bnlk of the 
current can pass; but the scope pf this invention is not limjted by the degree 
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of granulation, as that may vary wlth the conditions of the case, and witb a 
large furnace and a powerful current the size of the carbon partiales may 
pass beyond what Is ordinarily understood by the term 'granular' and be, in 
fact, pièces of carbon of considérable size. Still the résistance body is ordi- 
narily composed of grains or pièces proximately equal in size, in order to secure 
an even distribution of the electrical energy." 

The description points eut that the best résistance material for 
the patentée! process is electric-light carbon, though "crystalline sili- 
con or other équivalent of carbon" can be used for the same purpose; 
that coarse granulated carbon is more satisfactory and gives more 
even resuite than flnely pulverized carbon in tliat "the electrical 
energy is more evenly distributed and the current cannot so readily 
form a path of highest température and consequently of least ré- 
sistance through the mass along which the entire current or the bulk 
of the current can pass." Novy "the entire current or the bulk of 
tbe current" passes through the résistance material, whether that ma- 
terial is mixed with the ore or otherwise is in contact with it, and 
the path referred to is one through the mass of the résistance mate- 
rial or résistance body. An "even distribution of the electrical en- 
ergy" through the mass of the résistance material is promoted when 
the latter "is composed of grains or pièces proximately equal in size." 
The patentées describe a certain mode of conducting the process 
where the résistance material and material to be treated are mixed, 
and say: 

"It wlU be observed that the Intimate mixture of incandescent carbon anl 
ore afCords the most effective utilization of ail the beat evolved. None of it la 
lost by transmission through any intervening bodies or spaces. Moreover, 
the maximum degree of beat generated by the furnace is within the ore body 
and the retort and furnace reeeive only the beat which is transmitted outward 
from the ore and carbon contained within." 

Before adverting to the claims of the process patent it is im- 
portant to consider the limitations of the invention as disclosed in 
the description. Does the process require in ail cases an intimate 
mixture or commingling of the résistance material and the material 
to be treated? Or is such mixture or commingling required only 
in one form or method of practicing the invention? The learned 
judge below on considération of the description and claims held 
that such mixture or commingling was required in ail cases. In 
reaching this conclusion he held that the words "the ore or like 
material to be reduced * * * is usually mixed with the body 
of granular résistance material," meant merely that the ore is 
usually mixed with a body of granular résistance material in con- 
tradistinction, by way of illustration, to a body of "pièces of carbon 
of considérable size" and "beyond what is ordinarily understood 
by the term 'granular,' " but not that a mixture of the ore and ré- 
sistance material could in any case be dispensed with. For sev- 
eral reasons we cannot adopt this view. There is nothing in the 
description taken as a whole which requires such a construction. 
To accept it would involve a departure from the natural and cus- 
tomary sensé of the language employed. The context will not 
fairly admit of such construction. The patentées had just stated 
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that theiir invention "consists, essentially, in the nse for metallur- 
gieal parposes of a body of granular material of high résistance or 
low conductivity interposed witliin the circuit in sucli a manner as 
to form a continuons and unbroken part of the same, whieh gran- 
ular body by reason of its résistance is made incandescent and gén- 
érâtes ail the beat required." Nothing is there said touching the 
size of the granules of the résistance material or indicating whether 
they were or were not carbon, or showing how the résistance ma- 
terial was to be placed with respect to the subject to be treated — 
whether to be mixed with the latter or otherwise brought in con- 
tact with it. They then state that the subject to be treated "is 
usually mixed with the body of granular résistance material," but 
do not in the sentence containing thèse words indicate of what 
nature the granules are. They subsequently refer to electric-light 
carbon as the best résistance material and state that it can be 
granulated or pulvèrized or used in pièces of a size "beyond what 
is ordinarily understood by the term 'granular.'" The size of the 
granules, particles or pièces of carbon bears on the evenness of dis- 
tribution of the electrical energy throughout the body or mass of 
résistance material, but has no relation to the question whether 
that body or mass is to be mixed with the subject of treatmeut or 
otherwise placed in contact with it. The fact that the "body of 
granular résistance material" may consist of carbon, broken, granu- 
lated or pulvèrized, or even of "crystalline silicon or other équiva- 
lent qf carbon," does nqt ^differentiate it from the "body of granular 
material" as rçferred to in the statement of the essence of the in- 
vention or from the "body of granular résistance material" as used 
in the sentence in question. Carefol examination has failéd to dis- 
close anything in the description limiting the invention to a process 
requiring mixture of the résistance material with the material to be 
treated. Turning now to the language of the claims, it will be found 
that only one of them, the third, is restricted to such a mixture. 
That claim requires the introduction of a mixture of pulvèrized ore 
and pulvèrized or broken carbon within the electric circuit "of which 
it forms a continuous part, the said circuit being established through. 
the carbon constituents of the mass, whereby the beat is generated 
by the electrical résistance of the carbon throughout the mass." Hère 
there is an express limitation to a mixed body composed of résist- 
ance material and material to be treated. And the term "mass" is 
applied to such mixed body, as is évident from the expressions "the 
carbon constituents of the mass" and "the carbon throughout the 
mass." But the other claims are essentially différent from the third. 
Olaim 1 requires the passage of an electric current through "a body 
of broken or pulvèrized résistance material that forms a continuous 
part of the electric circuit, the ore to be treated by the process be- 
ing brought into contact with the broken or pulvèrized résistance 
material, whereby the beat is generated by the résistance of the 
broken or pulvèrized body throughout its mass." Claim 2 requires 
the subjection of ore in the présence of carbon to the action of beat 
generated by passing an electric current through "a body of broken 
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or pulverized résistance material tliat forms a continuous part of 
the electric circuit, the ore being in contact witL tlie broken or 
pulverized résistance material, whereby the ore is reduced by the 
combined action of the carbon and of The beat generated solely 
by the résistance of the broken or pulverized body throughout its 
mass." Claim 4 requires the subjection of the ore in the présence 
of a reducing agent to the action of beat generated by passing an 
electric current through a body of broken or pulverized résistance 
material forming a continuous part of the electric circuit, "the ore 
being in contact with the broken or pulverized résistance material, 
whereby the ore is reduced by the combined action of the reducing 
agent and of the beat generated solely by the résistance of the 
broken or pulverized body throughout its mass." The language of 
claims 1, 2 and 4 requires only contact between the résistance ma- 
terial and the material to be treated, in contradistinction to an in- 
termixture or commingling of the two. Unless the language of 
thèse three claims is to receive an unusual and forced interpréta- 
tion, the term "mass" as therein employed must be held to refer to 
the body of résistance material throughout which the beat is gen- 
erated by the passage of the electric current, and is not restricted 
to a mixture of résistance material and material to be treated, as 
mentioned in claim 3. The language is so clear and unambiguous 
as to require cogent reasons to justify a différent construction. Do 
such reasons exist? It may fairly be assriied that if the patentées 
intended that ail the claims should be restricted to a mixture, they 
would not, while expressly conâning themselves to a mixture in 
claim 3, hâve employed language in claims 1, 2 and 4 requirlng 
only contact. On the face of the claims, considered apart from 
the rest of the spécification, it is obvions that the patentées dîs- 
tinguished betvfeen contact between the résistance material and the 
material to be treated and an intermixture of one with the other. 
The description of the patent strongly tends to confirm the conclu- 
sion drawn from the language of the claims. In the description the 
Word "mass" occurs in flve places: First, where the patentées in 
stating the object of their invention refer to the "distribution of 
the intense beat which it is well known electricity is capable of 
generating over a large area or through a large mass." Second, 
where référence is made to the distribution of beat "through the 
mass of granular material, being generated by the résistance of ail 
the gran'iles." Third, where it is stated that "the current cannot 
so readily form a path of highest température and consequently 
of least résistance through the mass along which the entire current 
or the bulk of the current can pass." Fourth, where the statement 
is made touching the usual or préférable method of practicing the 
process that "the carbon constituents of the mass become incan- 
descent." Fifth, where it is said that "the degree of beat evolved 
will be determined by the résistance or conductivity of the mass 
and the strength of the current employed." With the exception 
of the fourth instance of the use of the word "mass" in the descrip- 
tion, that term clearly is used to designate the body of résistance 
102 F.— 40 
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material in whîch the beat is gerierated by the passage of the elec- 
tric current, and does not include the material to be treated. In 
the fourth instance of the employaient of that tenn it is used in 
connection with the usual or préférable method in which the ore is 
"mixed with the body of granular résistance material," and includes 
not only the ore but the résistance material, "the carbon constitu- 
ents of the mass" becoming incandescent. But it is equally clear 
that the tenn is not so employed iû any of the claims other than the 
third, but means only "the body of broken or pulverized résistance 
material" throughout which the beat is generated. It is thus évi- 
dent on the face of the whole spécification that while claim 3 re- 
quires an intermixture of the résistance material and the material 
to be treated, no one of the other claims requires such intermixture, 
but only contact between the two. The appellee contends that by 
reason of proceedings in the patent office, if the patent bas any 
validity, the process must be held to be confined to an intermixture 
of the ore and résistance material. Càn this contention be sus- 
tained? In their original application December 24, 1884, the 
Messrs. Cowles stated in the description, among other things: 

"Ail electrlc furnaces can be classifled under one or two heads, arc fur- 
naces and incandescent furnaces, the beat being generated in the former ciass 
by means of an eiectric arc, and in the latter class from the Incandescence 
of a résistance body. Our invention belongs to thisjast named class of fur- 
naces, but the incandescent médium, whatever It may be, is used in a pulverized 
or granular state, instead of a solid frrm; and herein lies the essential feature 
of the invention, which consista in the use, In an eiectric fumace. of granular 
or pulverized résistance materikl, through which the electrlc current passes, 
causing the same to become incandescent and thus evolvlng beat. The mate- 
rial to be treated in the furnaee may be mixed with the granular résistance 
médium, or Imbedded in it. or otherwise bronght in close contact therewith; 
or it may constitute, in itself, the resistàlice médium, according to the charac- 
ter of the material and the object sought to be accomplished. In this way 
the close proxinjity of the incandescent médium and the material to be treated 
is secured with the most important and bénéficiai résulta." 

It will be observed that the patentées originally songht to secure 
a patent for an incandescent as distinguished from an arc furnaee 
in which the ihaterial to be treated, first, might be "mixed" with 
granular or pulverized résistance material, second, might be "im- 
bedded" in such résistance material, third, might otherwise be brought 
"in close contact" with such résistance material, and, fourth, might 
constitute, in itself, the "résistance médium, according to the char- 
acter of the material and the object sought to be accomplished." 
After full and prolonged considération by the patent olBce of the 
original application and of varions amendments by way of cancella- 
tion and addition, and after ail apparatus claims had been with- 
drawn and reserved for a separate application, the application as 
embodied in the process patent was allowed Pebruary 14, 1885. Dur- 
ing the proceedings the second and fourth methods above mentioned, 
involving respectively embedding in the résistance material of the 
material to be treated, ând an electrolytic treatment of the material 
to be treated in the absence of any other resistaûce material, were 
eliminated, but the fitst and third methods, involving respectively 
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mixture of or other contact between the résistance material and the 
material to be treated, were allowed and Incorporated in the patent. 
We flnd nothing in the proceedings in the patent office on the ap- 
plication for the patent by way of disclaimer or otherwise, to indi- 
cate that the word "contact," as used in claims 1, 2 and 4, was in- 
tended to be restricted to the form of contact consisting of mixture. 
It is further contended by the appellee that ail of the claims require 
an intennixture of the résistance material with the material to be 
treated, for the reason that the description of the patent does not 
show any method of conducting the process otherwise than by such 
mixture, and référence is made by the learned judge below to sec- 
tion 4888, Rev. St., providing that before an inventer shall receive 
a patent for his invention he "shall file in the patent oiïîce a written 
description of the same, and of the manner and process of making, 
constructing, compounding, and using it, in such fuU, clear, concise 
and exact terms as to enable any person skilled in the art or science 
to which it appertains, or with which it is most nearly connected, to 
make, construct, compound and use the same; and in case of a ma- 
chine he shall explain the principle thereof, and the best mode in 
which he has contemplated applying that principle, so as to distin- 
guish it from other inventions; and he shall particularly point out 
and distinctly claim the part, improvement, or combination which 
he claims as his invention or discovery." The patentées state the 
object and essence of their invention as follows; 

"The object of this invention Is to provide a process by whicli electricity 
can be practically employed for metallurgical opérations, and for this purpose 
to secui-e a distribution of the intense beat which It is well Iinown electricity 
Is capable of generating over a large area or through a large mass in such a 
manner that a bigh température can be sustained for a long time and con- 
trolled. To this end the invention consista, essentially, in the use for metal- 
lurgical pnrposes of a body of gramilar material of high résistance or low 
conductivity interposed within the circuit in such a manner as to form a con- 
tinuons and unbroiien part of the same, which granular body by reason of its 
résistance is made incandescent and générâtes ail the heat required." 

They then state that the usual method of conducting the process 
involves an intermixture of the résistance material with the material 
to be treated, and point out the nature of the résistance material 
and degree of its granulation or pulverization best suited for the 
purpose. They further state that "the opération must necessarily 
be conducted within an air-tight chamber or in a non-oxidizing at- 
mosphère, as otherwise the carbon will be consumed and act as fuel." 
The patentées having fully described one method of conducting the 
process it is at least questionable whether that is not sufficient to 
secure them against invasion of the broad process set forth in the 
description by a resort to any other methods of practicing it. Tilgh- 
man v. Proctor, 102 U. S. 707, 728, 732, 26 L. Ed. 279. It is true 
that contact otherwise than in connection with the usual or préfér- 
able method by mixture is not mentioned in the description, and had 
"contact" as distinguished from "mixture" been omitted from claims 
1, 2 and 4 the case possibly would présent itself in a very différ- 
ent aspect. But while claim 3 covers the préférable method by 
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mixture, ail the other daims require only contact. If "contact" as 
well as "mixture" had been meutioned in the description there could 
hâve been no doubt tiiat the requirements o£ the statute were fully 
complied with. The instruction of the patent clearly would hâve 
been sufiBcient to enable anyone "skilled in the art" to use the process 
whether by way ol mixture or only contact between the résistance 
material and materiaJ to be treated. If claims 1, 2 and 4 are broad 
enough to include actual contact of any kind between the two mate- 
rials, the résistance material forming part of the electric circuit 
may be in contact with the material to be treated whether in the 
form of a core or several cores, or of strata, or in any other form, to 
secure the most effective opération of the process under varying con- 
ditions involving the nature of the material to be treated, amount 
of the charge, &c. Now, if claittis 1, 2 and 4, requiring only con- 
tact, be read with the description, "wHch, while not mentioning con- 
tact otherwise than by miixture, is perfçètly consistent with the con- 
duct of the process by Contact not ifavolving mixture, anyone skilled 
in the art is just as fùlly informêd of the nature of the process and 
the modes of conducting it as if côntadt otherwise than by mixture 
had been mentioned in the description, On the supposition that 
one skilled in the art would not haye been instructed by the descrip- 
tion, considered alone, that the process included not Only contact 
by mixture but contact in other fOrras, the question in this connec- 
tion turns on the points whether thé several claims should not be 
read together with the speciflcation, and, if so read, whether the re- 
quirements of the statute are not satisfiëd. It is apparent that read- 
ing the claims and description together cannot resuit in importing 
anything from the latter into the former èither to enlarge or narrow 
them. The description, considered alone and without référence to 
the proceedings in the patent office, is broad enough to cover not 
only contact by way of mixture or otherwise between the résistance 
material and the material to be treated,, but close proximity of the 
one to the other. Close proximity, however, was disclaimed in the 
patent office, and is not included in any of the claims. The reading 
of the speciflcation as a whole then serves not to enlarge or narrow 
the claims but clearly to indicate the nature of the invention and the 
extent of the monopoly claimed. The limits of the monopoly are 
thus disclosed to the public and any part of the invention not in- 
cluded in the claims is abandoned to the public. The public is fully 
informêd of ail it has a right to know and the patentées are re- 
stricted to the monopoly of their invention or such part thereof as 
they hâve clearly disclosed and claimed. The claims are without 
fault. They, illustrated by the language of the description, are clear 
and deflnite. In The Incandescent Lamp Patent, 159 U. S. 465, 474, 
16 Sup. et. 75, 40 L. Ed. 221, the court referring to section 4888, 
Rev. St., in so far as it requires the invention clearly to be disclosed, 
said: 

"The object^of thls la to apprise the public of what the patentée claims as 
hls own, the courts of what they are ealled iipon to construe, and competing 
manuf acturers and dealers of exactly what they are bound to avold." 
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The patent when construed by a référence to the whole spécifi- 
cation, including the description and the claims, fuUy accomplishes 
thèse several ends. If a claim, uncertain when considered apart 
from the description, can by référence to the latter be rendered se 
clear as to satisfy the requirement of the statute, that the inventer 
"shall particularly point out and distinctly claim" his invention, by 
parity of reasoning a doubtful point in the description, when con- 
sidered apart from the claims, can by référence to the latter, when 
in themselves unambiguous, be rendered so clear as to satisfy the 
other requirement of the statute that the inventer shall fuUy and 
clearly set forth his invention in the description. That under such 
circumstances a description uncertain or indefinite when considered 
alone, but not inconsistent with the claims, may be rendered certain 
and sufScient to meet the requirements of the statute by reading the 
whole spécification together has frequently been recognized and 
is, we think, a sound rule of law. Battin v. Taggert, 17 How. 74, 85, 
15 L. Ed. 37; The Corn-Planter Patent, 23 Wall. 181, 224, 23 L. Ed. 
161; Carver v. Manufacturing Co., 2 Story, 430, 446; Howes v. 
Nutes, 4 Oliff. 173, 174, Fed. Cas. No. 6,790; Eyan v. Goodwin, 3 
Sumn. 514, 520, Fed. Cas. No. 12,186; Myers v. Frame, 8 Blatchf. 
446, 457, Fed. Cas. No. 9,991; Parker v. Stiles, 5 McLean, 44, 56, 
Fed. Cas. No. 10,749; Lowell v, Lewis, 1 Mason, 182, 188, Fed. Cas. 
No. 8,568; 2 Eob. Pat. § 489. 

In The Corn-Planter Patent, supra, Mr. Justice Bradley, deliver- 
îng the opinion of the court, said : 

"If the patentée by his spécification, Including the summary claim at Ita 
close, points out and distingulshes what he claims as his own Invention, it is 
ail that Is required." 

Beference is made by both parties to certain interférence pro- 
ceedings claimed to sustain their respective positions on the ques- 
tion whether ail the claims of the process patent in suit require 
a mixture or commingling of the résistance material with the ma- 
terial to be treated. No alleged interférence, on the merits of which 
the patent ofSce finally passed and to which the Messrs. Cowles 
were parties, was declared until after the issuing of the process 
patent in suit, and cannot of itself control the scope, construction 
or validity of the claims in question. 2 Eob. Pat. § 588. Thèse 
interférence proceedings can at most only serve to disclose the 
understanding of the patent office and of the parties to such inter- 
férence at the time as to the validity and scope of those claims. 
They are not conclusive in any sensé upon the rights of the appel- 
lant. An interférence was declared November 5, 1886, between an 
application by Camille A. Paure for "Smelting or Eeducing Sub- 
stances by Means of Electricity," filed May 10, 1886, the patent of 
Bradley & Crocker, of February 2, 1886, No. 335,499, for "Process 
of Heating and Eeducing Ores by Electricity," the patent of Cowles 
& Cowles, of August 18, 1885, No. 324,658, for "Electric Process of 
Smelting Ore for the Production of Alloys, Bronzes, and Metallic 
Compounds," and the process patent in suit. The issue in interfér- 
ence was thus stated: 
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"The Improyed pyro-electric process for metallurglcal opérations, which con- 
slsts In placing the materlal or mixture to be treated in contact with an elec- 
trie conductor and eauslng an electrlc current to flow through sald Conductor 
and the materiai or mixture, whereb.j^ they are highly heated and the desired 
opération effeeted." 

This interférence was dissolved at the instance of the Messrs. 
Cowles on the ground of the non-patentability of the subject-matter 
as set forth in the issue. The issue clearly was too broad. It did 
not deflne the nature of the electric conductor. It was broad 
enough to cover a solid or compact conductor as well as one con- 
sisting of a discrète or granulated body, but it did not speciflcally 
refer to the production of heat by the passage of an eleçtiic current 
through a discrète mass of résistance materiai from granule to 
granule, The issue in view of the prior art did not constitute the 
subject of a valid claim. The fact of the dissolution of the inter- 
férence at the instance of the Messrs. Cowles tends to support the 
contention of the appeilant that the use of a granular résistance 
body ancjinot a solid or compact body as the electric conductor is an 
essential feature of its process. Nor did the action of the Messrs. 
Cowles operate to preclude them from insisting upon the scope and 
validity of their patent as covering patentable features included in 
the issue. Subsequently two interférences were declared between the 
above mentioned application by Faure and the process patent in suit; 
and in each case judgment of priority of invention wasrendered in 
favor of the Messrs. Cowles September 9, 1889. The interférence 
proeeedings were protracted and somewhat complicated, and it is 
unnecessary and would be proâtless to discuss them in détail. We 
hâve, however, carefully and fully considered them and find in them 
no évidence that the patent ofiBceregarded the process patent in suit, 
in contravention of its plain terms, as conflned to a process inyolving 
an intimate mixture of résistance materiai with the materiai to be 
treated. The évidence, indeed, points the other way. In view of the 
language of the claims of the patent, the description read in connec- 
tion with the claims, the proeeedings in the patent office on the ap- 
plication fpr that patent, and the interférence proeeedings involving it, 
we hold that the patent is not restricted in claims 1, 2 and 4 to a mix- 
ture of the résistance materiai with the materiai to ibe treated, but 
so far as those claims are concerned contact merely between the two 
is required. 

The granting of, the process patent in suit carries with it the pre- 
sumption of its validity. The answer sets up numerous prior patents, 
publications and other alleged anticipatoçy matter, which the appellee 
contendls; disçloses the subject-matter of the several çlaipis; and the 
appellee further contends that, even if t^ie plaims coYer or include any 
patentable subject-matter, they must in., view of the prior art be re- 
stricted to only one form qf contact between the résistance materiai 
and the materiai to be treated, namelyj an intermixture or com- 
mingling of the two. We, ithink that neither of thèse contentions can 
be sustained. Probably the most relevant patent referred to by the 
appellee is No. 236,478, granted January 11, 1881, to Bail & Guest for 
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an 'Improvement in Electrical Carbonizing Apparatus." Tbe in- 
vention is thus stated: 

"Our invention relates to an apparatus for carbonizing arcs of paper or 
other materials or articles by the direct application of an electric current to 
sucli materials or articles whiîe confined in a case or muflie of non-conducting 
material." 

It is true that in the process disclosed in the Bail & Guest patent 
an electric current passed through a discrète body of résistance ma- 
terial consistiug of pulverized carbon in contact with the paper or 
other material to be carbonized wbereby beat was generated sufli- 
cient to conduct the desired opération. But it is admitted by counsel 
for the appellee that this process is diiïerent from the process of the 
patent in suit in that the former "treats a différent material and 
obtains a différent product." It does not suggest a process for re- 
ducing ores and highly refractory compounds on any considérable 
scale, or, indeed, the génération or application of beat for metal- 
lurgical purposes at ail. The two patents do not relate to the same 
art nor bas the doctrine of analogous use any application as between 
the processes described therein. Potts v. Creager, 155 U. S. 597, 15 
Sup. et. 194, 39 L. Ed. 275. The Bail & Guest patent was cited in 
the patent office against the application of the Messrs. Cowles, but 
■was decided not to négative their right to a monopoly in the subject- 
matter of their claims as finally allowed. There can be no doubt 
on the évidence that prior to the process patent in suit metallurgical 
opérations had been performed through the instrumentality of the 
electric arc, electrical conductors consisting of wires or rods of métal 
or of other solid or concrète bodies, or by electrolysis. But on careful 
examinât! on we hâve failed to flnd in any patent, publication or other 
matter alleged as an anticipation or as showing the prior art, a prac- 
tical process for metallurgical or analogous opérations involving the 
use of a discrète body of conductive but résistant material rendered 
incandescent by the passage of an electric current and mixed or 
othervpise in contact with the material to be treated. This is the 
broad, underlying idea of the process patent in suit, and is well cov- 
ered by its claims. The Messrs. Cowles were the flrst to invent and 
use this process and the patent must be sustained. It is a meritorious 
one and its claims are entitled to considérable liberality of construc- 
tion. 

We now take up the question of infringement. In the description 
it is etated: 

"The opération must necessarily be conducted within an air-tight chamber 
or in a non-oxidizing atmosphère, as otherwise the carbon will be cousumed and 
act as fuel. The carbon acts as a deoxidizing agent for the ore or metallifer- 
ous material treated. and to this extent it Is consumed, but otherwise than 
from this cause it remains imimpaired." 

The appellee contends that this alleged requirement must be read 
into the claims and that such limitation of the claims exchides in- 
fringement. Assuming that the employment of an "air-tight cham- 
ber" or a "non-oxidizing atmosphère" is an essential élément of the 
patented process and is not epecifled merely by way of recommenda- 



632 102 FEDERAL REPORTER. 

don of the most economical and profitable mode for conducting the 
process, the question arises whetlier the defendant's process in the 
production of carborundum is not carried on in a non-oxidizing atmos- 
phère. Such an atmosphère is ^e which is necessarily présent in the 
interior of a large mass of highiy heated carbon. The appellee in its 
process maintains a non-oxidizing atmosphère in and about the zone 
of réduction. The atmosphère, with respect to its non-oxidizing 
quality, is practically the eame in each case within the sphère of 
the opération carried on. As bas been stated, silicon — a metalloid — 
must be treated as a métal within the scope and terms of the process 
patent in suit, and the réduction of oxide of silicon is therefore to be 
considered, for the purposes of this suit, a metallurgical opération. 
No liberality of construction is required to show that the defendant's 
process infringes some, if not ail, of the claims of the patent in suit 
according to their literal import. Claim 1 is as follows: 

"(1) The method of generating beat for metallurgical opérations herein de- 
scribed, which consists in passing an electric cnrrent through a body of broken 
or pulyerized résistance material that forms a continuons part of the electrie 
circuit, the ore to be treated by the process belng brought Into contact with 
the broken or pulverized résistance material, whereby the heat is generated 
by the résistance of the broken or pulverized body throughout its mass, and the 
opération can be performed solely by means of electrical energy." 

The appellee passes an electric carrent through a body of pulverized 
résistance material, namely, the carbon core, which forms a continuous 
part of the electric circuit; the ore, namely, oxide of silicon, to be 
treated by the process is brought into contact with the pulverized 
résistance material, namely the carbon core, whereby heat necessary 
to produce the desired effect in the ore is generated by the résistance 
of the pulverized body, namely, the carbon core, throughout its mass, 
and the opération can be performed solely by means of electrical 
energy. 

Claim 2 is as follows: 

"(2) The method of smelting or reducing ores or metalliferous compounds 
herein described, which consists in subjecting the ore in the présence of carbon 
to the action of heat generated by passing an electric current through a body 
of broken or pulverized résistance material that forms a continuous part of 
the electric circuit the ore belng în contact with the broken or pulverized 
résistance material, whereby the ore is reduced by the comblned action of the 
carbon and of the heat generated solely by the résistance of the broken or pul- 
verized body throughout its mass." 

The appellee subjects the ore, namely, oxide of silicon, in the prés- 
ence of carbon in tiie charge mixture, to the action of heat generated 
by passing an electric current through a body of pulverized résistance 
material, namely, the carbon core, which forms a continuous part of 
the electric circuit, the ore, namely, that part of the charge to be acted 
on, being în contact with the pulverized résistance material, namely, 
the carbon core, whereby the ore, namely, oxide of silicon, is reduced 
by the combined action of the carbon in the charge and the heat 
generated by the résistance of the pulverized body, namely, the carbon 
core throughout its mass. 

Claim i is as follows: 

"(é) The method of smelting or reducing ores or metalliferous compounds 
herein described, which consiste in subjecting the ore In the présence of a re- 
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ducing agent to the action of beat generated by passing an electric current 
through a body of broken or pulverized résistance material that forms a con- 
tinuous part of tbe electric circuit, tlie ore being in contact witb ttie brol^en or 
pulverized résistance material, wbereby the ore is reduced by tiie combined 
action of tbe reducing agent and of the beat generated solely by tbe résistance 
of the brolien or pulverized body throughout its mass." 

The appellee subjects the ore, namely, oxide of silicon, in the prés- 
ence of a reducing agent, namely, carbon in the charge mixture, to the 
action of heat generated by passing an electric current through a body 
of pulverized résistance material, namely, the carbon core, which forms 
a continuous part of the electric circuit, the ore being in contact with 
the pulverized résistance material, namely, the carbon core, whereby 
the ore is reduced by the combined action of the reducing agent and of 
the heat generated by the résistance of the carbon core throughout 
its mass. In the view we take of this case it is unnecessary to décide 
the question, much debated by counsel, whether the appellee's process 
infringes claim 3 of the process patent in suit either literally or 
substantially. We hâve no doubt on the évidence that carborundum 
can be and bas been produced under the process covered by any one of 
the claims of the process patent in suit, although not so efficiently or 
profitably under the method of claim 3. So long ago as 1884 the 
Messrs. Cowles produced it under their process vs^ith and without the 
use of a prepared or pre-formed central core of résistance material. 
It is true they did not manufacture it for commercial purpoaes and, 
failing to appreciate its importance, though àware of its abrasive 
qualities, applied their process to other branches of metallurgy. The 
appellee manufactures carborundum under a process described in pat- 
ent No. 492,767, granted to Edward G. Acheson February 28, 1893, 
and a reissue patent No. 11,473, granted to him February 26, 1895, 
for an "Improvement in the Production of Artiflcial Crystalline Car- 
bonaceous Materials." In the description of the reissue, as well as 
in that of the original patent, Acheson states: 

"I hâve found by expérience that as a carbonaceous material, ordînary coke 
produced from bituminous coal, or gas coke carbon, natural or artiflcial, give 
good résulta, and the more nearly pure it is, the more satisfactory are the 
products. This carbonaceous material is reduced to a proper state of subdi- 
vision and mixed with a proper proportion of siliea, silicate or alumina or 
équivalent, and preferably with a flux such as common sait, when the whole 
mass is properly sub-divided and mîngled thoroxighly together. I then subject 
the mixture to a high degree of heat and preferably make use of what may 
be termed an electrical furnace. Any suitable furnace may be used which is 
capable of withstanding the proper degree of heat and the mixture is placed 
In the furnace in such a manner as to allow the current of electrlcity to be 
passed through the mass of material. Owing to the relatively high résistance 
of the mass when flrst introduced into tne furnace, I find it sometimes désirable 
to facilitate the passage of the current through the mass by introducing con- 
ducting material, preferably by forming a core of such conductlng material 
througb the mass," &c. 

In the description of the reissue patent he also adds: 
"As between working the process with a core and without, the former, that 
Is, working with a core, is believed to be the best." 

Hère is the clearest récognition by Acheson that carborundum may 
be produced with or without the use of a core of résistance material. 
And Acheson contirms this point by his testimony. It is true that the 
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appellee in practice has adopted a central core as the best method of 
condacting its process, and that th.e appellant has adopted a mixture 
without a central core as the best method of conducting the process 
of the patent in suit. But the use of the central core of résistance ma- 
terial is within the process of the appellant under claims 1, 2 and 4. 
Thèse claims require merely contact in contradistinction to a mixture 
between the résistance material and material to be treated, and it is 
immaterial whether, under those claims, the body of résistance ma- 
terial assumes the f orm of a central core or any other shape, so long as 
it is in contact with the material to be treated, is discrète, granular 
or pulverized in its composition, is rendered incandescent through 
the passage of an electric current through its mass or over its area, 
and thereby afEords the beat to eflfect the desired end. It has been 
urged that the object of the process patent in suit is réduction, while 
that of the appellee is composition. But the first and essential step 
of the process of the appellee involves réduction. The oxide of silicon 
is necessarily reduced before atoms of silicon can unité with atoms of 
carbon and form carborundum. The manufacture of carborundum as 
carried on by the appellee necessarily includes the practice of the 
broad process of the appellant; and infringement of the patent in suit 
is not avoided by the fact that af ter the réduction of the oxide of 
silicon, the atoms of that metalloid unité with those of carbon to form 
carborundum. Much has been said on the subject of electrolysis. 
The appellee claims that its process is not eleçtroly tic, while the pro- 
cess covered by claim 3 of the process patent in suit is. We think 
that whiie there may be some electrolytic action in the latter, it is 
merely incidental to the process and does not in any manner consti- 
tute its distinguishing feature, which is the transmission of beat to 
the material to be treated from the granular or pulverized résistance 
material rendered incandescent by the passage of the electric current. 
But whether the process as conducted under claim 3 does or does not 
involve electrolysis to a limited degree becomes a wholly immaterial 
inquiry in view of the fact that claims 1, 2 and 4 cover methods of 
process to which electrolytic action can no more be attributed than it 
can to the appellee's process. We shall not further pursue this branch 
of the case. We are satisfied that the appellee has infringed claims 
1, 2 and 4 of the process patent in suit. 

The apparatws patent in suit, No. 319,945, contains seven claims. 
The charge of infringement with respect to this patent must in view 
of notice by the counsel for the appellant, during the tâking of the 
évidence, that reliance was placed on claims 1 and 2, and not on the 
remaining claims, be treated as conflned to those two claims. They 
are as follows: 

"(1) In an electric smelting or reduclng apparatus a chamber or casîng hav- 
ing its longest dimension in a horizontal direction, and adapted tb contain a 
claarge of ore and electrlcal résistance material previously pulverized and 
mixed togethér, the oppositely-located électrodes in conductive relation to the 
charge, but otherwise insulated from one another, and an exit for the escape 
of the gases and vapors evolved from the charge during the process of réduc- 
tion, substantially as herein set forth. 

"(2) In an electric smelting or reduclng apparatus the smelting chamber 
formed of side and bottom walls of closely-packed pulverized or granular mate- 
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rial and the perméable top wall formed of a layer of granular non-heat-con- 
ductlng material, and tàe électrodes oppositely located at the ends of tlie 
core or smelting-chamber, substantially as hereln set forth." 

We do not find any anticipation of tlie apparatus patent or any- 
thing to affect its validity. The question is solely one of infringe- 
ment of claims 1 and 2. While the process of producing carborundum 
as practiced by the appellee infringes claims 1, 2 and 4 of the process 
patent in suit, we do not think that the appellee hae infringed either 
the first or the second claim of the apparatus patent in suit. Thèse 
two claims, read in the light of the spécification, evidently relate to 
apparatus adapted to the carrying on of the appellant's process in the 
usual and préférable manner, namely, where the résistance material 
and material to be treated are intermingled and not otherwise in con- 
tact. We therefore hold that the appellee has infringed claims 1, 2 
and 4 of the process patent in suit, but has not infringed either claim 
1 or claim 2 of the apparatus patent in suit. 

The decree of the Circuit Court is reversed with directions to enter 
a decree for the complainant in accordance with this opinion but with- 
out costs, heretofore incurred, to either party. 
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(Circuit Court of Appeals, Ninth Circuit. May 14, 1900.) 

No. 554. 

1. Patents— Inpringement — Oke Ckushers. 

Tàe Schierholz patent, No. 538 884, for an ore cnisher (claim 4), corers a 
novel combination of mechanical devices, ail of which, however, were old 
in the art; the principal features of the combination being a flxed, vertical 
central shaft, about which the mechanism which drives the crushing roll- 
ers revolves, and having upon its upper end journal boxes; a horizontal 
shaft turnable in such journal boxes, and carrying a pinion wheel. by 
means of which the poveer is transmitted through a gear wheel which 
turns loosely upon the central shaft, and a flexible connection intermediate 
between such gear wheel and the crushing roUers, by which they are 
driven. Such claim is not infringed by the machine known as the "Brad- 
ley Mill," which laclis several of the features of such combination, and 
uses instead devices shown in the prior Yeaton patent. But the machine 
known as the Bingham or Trent mill embodies aU the essential features 
of such claim, and infringes. 

2. SaMB— CONTRIBUTORY InTRINOEMENT. 

A member of a flrm which made the plans for, and superintended the 
construction and érection of, an infringing ore-crushing mill. receiving 
therefor a commission on its cost, is liable as a contributory infringer. 

Appeal from the Circuit Court of the United States for the Northern 
District of Califomia. 
For opinion below, see 92 Ped. 375. 

N. A. Acker and William F. Booth, for appellant. 
M. A. Wheaton and I. M. Kalloch, for appellee. 

Before GILBERT aud EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 



636 



102 FEDERAL. REPORTER. 



GILBERT, Circuit Judge. The appellee, as the assignée of letters 
patent ÏJo. 538,884, issued on May 7, 1895, to August H. Schierholz, 
of San Francisco, for improvement in ore crushers, brought suit 
against the appellant, alleging infringement of said letters patent, 
lie circuit court entered an interlocutory decree adjudging that the 
letters patent were valid, and that the appellant had infringed the 
same, and enjoining and restraining him from further infringement. 
From that decree this appeal is taken. The following are the draw- 
ings of the crusher: 
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The improrement which is covered by the appellee's letters patent 
consists of a circular vessel called an "annular pan," A, having in its 
bottom dies, C, which form a circular track upon which the heavy 
rollers, D, travel to crash the ore. The rollers hâve shafts or axles, 
E, which are journaled in bearings, F and G, which bearings are on a 
circular plate or table, H. The table, H, in rotating, carries the 
rollers. A shaft, I, rises from the center of the bottom of the pan, in 
which it is immovably flxed, and passes through the hole in the table, 
H, which hole is made congiderably larger than the shaft, in order to 
permit the table. H, to tilt, and to let the rollers rifc over inequalities 
in the mass of ore which they cnish. To the top of the central fixed 
shaft is fastened securely a support flange, Q, which carries boxes, 
R S in which a horizontal shaft, E, is journaled; said shaft being 
rotated by pulleys. Upon the horizontal shaft a pinion, S, is flxed, 
which meshes with the gear wheel, L, which is mounted on the central 
shaft, I, just below the support flange, Q. The gear wheel is made to 
rotate on the shaft, I. It has a base extension, L^, called a "frame" 
or "carrier," to which are secured two stout pins, N, which extend 
downwardly into bail sockets, O, P, flxed to the table, H, and in which 
bail sockets the pins slip up and down. By rotating the gear wheel, 
its base frame, L ^, carries the pins around, and thèse rotate the table, 
H, which carries the rollers. In passing over inequalities in the 
surface of the ore, the table, H, will tilt without affecting the driving 
mechanism. The patentée, in bis spécification, says: 

"My Invention consists of the novel means for driving the rolls, and allowing 
for irregularities of movement caused by the ore over which the rolls pass, 
without interfering with the vertical shaft or its gears and connections." 
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Claim 4 of the patent is thé only one that is in issue. It reads as 
follows: 

"In a rotary crusher, havlng an annular pan and dies, and rollers propelled 
and traveling upon the .dies, a fixed, vertical central shaft, journal boxes fixed 
an'd siipported tliereon, a horizontal shaft turnable in sald boxes, and carrying 
a pinion through which power is transmitted, a gear wheel turuing loosely 
upon the fixed shaft and engagring the pinion, and mechanism intermediate 
between the gear and the crushing rollers, by which they are driven." 

In order to détermine what is covered by tMs claim, it becomes nec- 
essary to consider tlie state of tlie prier art. On February 7, 1882, 
W. E. Harris received letters patent No. 253,476, for an ore-grinding 
mill. It is a low, compact form of mill, in which the driving mechan- 
ism and the crushing mechanisni for the ore are supported by a com- 
mon frame. The machine bas a lower stationary pan, above which 
revolves a grinding pan, which is secured to a central shaft. To the 
upper portion of the shaft is keyed a bevel-gear wheel, which meshes 
with a pinion mounted on a horizontal shaft in journal boxes which 
are secured to the upper portion of the frame. The central shaft re- 
volves; its lower end resting upon a vertical screw which rises from 
the center of the pan, whereby a vertical adjustment of the revolving 
shaft is obtainable. We flnd in this patent a self-contained type of 
ore crusher, a vertical central revolving shaft with a gear wheel 
thereon, a horizontal shaft turnable in journal boxes, and carrying 
a pinion through which power is transmitted, and mechanism inter- 
mediate between the gear and the crushing device for propelling the 
same. On April I, 1884, letters patent issued to J. C. Wiswell (No. 
296,090) for an improved ore crusher. The Wiswell mill has the 
annular pan, and the crushing rollers which travel therein. ]&ich 
roller is mounted upon an axle, and the axles hâve their outer bear- 
ings in a horizontal rotating table. The outer end of each axle is 
flexibly held in its bearings by means of a spring which is placed be- 
low the table, and forms an elastie connection between each crush- 
ing roller and the table, and permits each roller to rise and fall with- 
out imparting its vertical motion to the table, or to the driving mechan- 
ism of the mill. The carriage is mounted upon a central shaft, which 
is driven by a gear wheel mounted upon its upper end, and meshing 
with a pinion mounted upon a horizontal shaft, which is turnably se- 
cured in bearings supported by a horizontal beam. We next come to 
the J. H. Yeaton patent, No. 455.,677, of date July 7, 1891. This in- 
vention contains the circular pan having an annular die upon which 
travel the crushing rollers. From the center of the pan rises a short, 
fixed central shaft, which supports a rotating shaft or spindle upon 
the upper end of which is secured a gear wheel, which meshes with, 
and is driven by, a pinion mounted upon a horizontal shaft turnably 
secured in bearing boxes. Upon the rotating spindle, near its lower 
end, is splined a sleeve, and to this sleeve the inner end of each 
journal, which carries the crushing rollers, is movably or slidably 
secured, whereby a flexible connection between the driving mechanism 
and the crushing rollers is obtained ; and each crushing roller is per- 
mitted to rise and fall over inequalities of the surface of the ores with- 
out aiîecting the other rollers, or imparting its vertical motion to the 



640 102 FEDERAL REPORTER. 

driving mechanism. The appellee's assigner, A. H. Schierholz, was 
himself the patentée of two improvements in ore crushers, which are 
among the inventions which constitute the prior art. On September 
15, 1891, he secured letters patent No. 459,657, The invention was 
described as an improvement upon the Bryan ore crusher, and it con- 
sists in so Connecting the crushing rollers of the Bryan mill "as to 
prevent binding thereof when thrown upward by unusually large pièces 
of ore, which bas heretofore been the objection to crushers of this 
class." It contains the circular pan, in the center of which is 
securely keyed a shaft which rises as high as the axles of the 
rollers. Upon the shaft, and near its top, is a sleeve or ring which 
has its outer surface convex, and upon which move laterally extend- 
ing arms which hold the axles of the grinding rollers. The contact 
of thèse arms with the convex outer surface of the sleeve is by a con- 
cave surface which tums upon the same for the purpose of permitting 
the vertical movement of the rollers to accommodate itself to in- 
equalities of the surface of the material to be crushed. Above the 
rollers is a driving pan or wheel placed horizontally, which is provided 
with a downwardly extending wall securing it to the laterally extend- 
ing arms which carry the axles of the rollers. The pan or drive wheel 
is rotated by a power belt. In the Bryan ore crusher there was a 
rigid connection between the crushing rollers and the horizontal table 
which carried the same. Its defect was a tendency to bind upon the 
fixed central shaft when the rollers were thrown upward. It was this 
defect that Schierholz attemptéd to remedy în his flrst patent. On 
December 17, 1895, he secured letters patent No. 551,560, for an im- 
proved ore crusher, upon an application which he had made in 1893 
for an invention which was prior in time to the invention covered by 
the letters patent in controversy in this suit. It was an ore crusher 
having an annular pan, a central rotating shaft, a gear wheel secured 
thereon at the upper end, a horizontal shaft with a pinion meshing 
with the gear, a horizontal table fitted so loosely around the central 
shaft as to permit it to tilt and Icwer automatically without touching 
the central shaft, joumals secured in the table, and crushing rollers 
mounted thereon and carried by the rotation of the table. To propel 
the table a hub was secured upon the central shaft, provided with later- 
ally extending arms, the outer ends of which worked in vertical guide 
ways which extended upwardly from the horizontal table. From this 
review of the condition of the prior art, it will be seen that the ap- 
pellee's invention, as represented in claim 4, consists in a novel ar- 
rangement of mechanical devices, ail of which had been used before 
in ore crushers. 

It is contendéd that the appellant has infringed the patent in con- 
troversy by constructing two types of quartz mills, — one which is 
known in the record as the "Bradley Mill," and another which is desig- 
nated the Bingham or Trent mill. The Bradley mill, in common with 
ail the mills of this class, has the pan and the circular die upon which 
the rollers travel. From the center of the pan rises a shaft which has 
no rotary motion, but which is capable of vertical adjustment by a 
screw upon which it rests at its base. The shaft extends as high as 
the top of the rollera Around it revolves a table having boxée in 
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wMch the axles of the roUers are mounted in such a maniier that 
each relier can move vertically in its axle bearing, and rise and 
tilt without disturbing the horizontal table. ïhe table is secured to 
the lower end of a rotating spindle or shaft which rests upon and re- 
volves upon the top of the nonrotating shaft. Upon the upper end of 
the rotating spindle is secured a gear wheel, with which meshes a 
pinion on a horizontal shaft, which has journal boxes or bearings in 
overhead beams of the frame of the mill. The Bradley mill, although 
it has a nonrotating shaft, has not the "flxed, vertical central shaft" 
of the appellee's invention. It has not a fixed, vertical central shaft 
extending from the base of the mill to the top or to the gear wheel, 
nor has it a fixed, vertical central shaft on which journal boxes for 
the horizontal shaft are iixed or supported. It has not a gear wheel 
turning loosely upon a flxed central shaft. It lacks thèse features of 
the appellee's fourth claim. It resembles the Yeaton invention more 
than it does that of the appellee. It is, indeed, substantially the 
Yeaton mill, so far as the features covered by the appellee's fourth 
claim are concerned. The Yeaton patent anticipâtes it in every essen- 
tial point which is involved in the présent suit. In both mills the 
journal boxes for the horizontal shaft are supported, not upon the flxed 
central shaft, but upon the overhead beams of the mill. The différ- 
ences between them are — First, in the length of the fixed central 
shafts (a différence in f orm only) ; and, second, in the mechanism inter- 
mediate between the gear and the crushing rollers by which the latter 
are driven (a différence which is unimportant, whether the appellee's 
claim for mechanism intermediate between the gear and the crushing 
rollers by which they are driven be given a broad construction or 
a narrow one). Conceding it a broad construction, so that it stiall be 
said to cover any form of intermediate mechanism between the gear 
wheel and the crushing rollers by which the latter are driven, then, 
if it be tnie, as contended by the appellee, that every élément of the 
appellee's fourth claim is found in the Bradley mill, it follows that 
every élément is likewise found in the Yeaton mill, and that the whole 
of the appellee's invention is anticipated by the Yeaton patent. If, on 
the other hand, the appellee's claim for intermediate mechanism be 
given a narrow construction, and the claim is conflned to the par- 
ticular form of intermediate mechanism which is described in the 
letters patent, it is equally clear that the Bradley mill avoids infringe- 
ment, for the reason that its intermediate mechanism is wholly différ- 
ent from that of the appellee. 

We think, however, that the Trent or Bingham mill infringes claim 
4 of the appellee's patent. It has, in common with the patent sued 
upon, a central, nonrotating shaft, journal boxes fixed and supported 
thereon, a horizontal shaft turning in said boxes, a gear wheel turn- 
ing loosely on the central shaft, and flexible mechanism intermediate 
between the gear wheel and the crushing rollers, by which they are 
driven. It is said that it differs from the ore crusher of the appellee 
in the fact that its central shaft is not flrmly flxed in its place, but 
rests upon a screw at its base, whereby it may receive vertical adjust- 
ment, and in the further fact that the elastic connection permitting 
the rollers to ride over inequalities in the surface of the ore to be 
102 F.— 41 
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crushed îs located between the rollers and the table which carries the 
same, wàereas in the appellee's patent the elastic connection is be- 
tween the table and the gear wheeL Thèse différences do not, we tMnk, 
affect the question of infringement. The central shaft is not the less 
a fixed central shaft from the fact that it rests upon a screw whereby 
it may be adjusted. For ail the pnrposes of the f ourth daim of the ap- 
pellee's patent, it is a fixed shaft, — as much so as it would be if it were 
keyed to the base of the pan. Nor do we perceive any reason why 
the élément of the claim which covers "mechanism intermediate 
between the gear and the crushing rollers, by which they are driven," 
should be construed narrowly, or otherwise than according to its 
terms. When so construed, it must be held to cover the form of such 
intermediate mechanism which is found in the Bingham mill. AU 
the other éléments of the claim are précise and definite, and it may 
be conceded that, in view of the prier art, none of them can be so ex- 
tended as to inclnde more than their terms, strictiy construed, imply. 
But, while ail the éléments of the appellant's patent may be found 
singly in the ore crushers which preceded it, the appellee's invention 
wa3 in its combination a distinct departure in the art. It was a low, 
self-contained type of mill, of which ail the operative parte were flxed 
upon or revolved about a flxed vertical central shaft. Schierholz 
was the first to combine with such a flxed central shaft journal boxes 
fixed to the upper part thereof for the horizontal shaft, a gear wheel 
revolVing loosely therèabout, and mechanism intermediate between 
such gear wheel and the crushing rollers, in connection with a mortar 
and annulai" dies; and we think his assignée is therefore entitled to 
claim, in combination with the other éléments, any intermediate mech- 
anism flexibly Connecting the gear wheel with the crushing rollers so 
as to drive the same. The évidence discloses the construction of but 
one mill of the type known as the "Bingham Mill." The appellant 
dénies that his connection with the érection thereof was such as to 
render him liable for the infriûgement. He asserts that he aeted 
solely in the capacity of architect and contractor for and on behalf of 
the dwner, J. C. Hodge, of Houghton, Mich., and that Hodge made the 
castings for the mill at his own foundry in Michigan. The testimony 
shows that the appellant was a member of the firm of L. C. Trent 
& Co., and that his flrm fumished the plans for the mill, which was 
erected at the North Last Chance Mine, at Bingham, IJtah, and fur- 
nished the plans for the castings, which were made by Hodge, and 
placed the machinery in the mill and fitted it up for opération. It is 
shown, also, that the flrm received as compensation for such services 
a percentage upon the cost of the material and labor supplied. Hodge 
testifled that, before accepting the plans and speciflcations from the 
appellant, he demanded, and the appellant promised him, protection 
against any suit for infringement. This is denied by the appellant. 
Taking, however, ail the testimony into considération, we flnd no rea- 
son for questioning the correctness of the conclusion which the circuit 
court reached upon this branch of the case, holding that the appellant 
was "an active contributor to the infringement." We think the de- 
cree was erroneous in adjudging that appellant had infringed the ap- 
pellee's patent by constructing the Bradley mills, and in requiring 
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him to account for the gains, profits, and advantages whîcTi he had 
received therefrom. The cause is remanded to the circuit court, that 
the deciee maj be modifled in accordance with thèse views. 
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(Otocult Court o( AppealB, lliird Circuit June 11, 1900.) 

No. 12. 

L Patents— Term — Limitation bt Foreiqn Patent. 

To constitute a "foreign patent," within the meanlng of Rev. St. S 4887, 
which will limlt the term of a subséquent American patent, it Is net essen- 
tial that the foreign grant shall be the équivalent of a patent granted by 
the United States, either as to the length of term, or the breadth of the 
exclusive rights secured to the grantee; but It is sufflcient if such exclu- 
sive privilège as amounts to a substantlal monopoly is granted by sovereign 
autJiority for a definlte term, in accordance wlth the law or practice of the 
country. 

it Same— Danish Patents. 

Prlor to the enactment of patent législation In Denmark, In 1894, a 
monopoly in an invention, or "eneret," vras secured through royal letters 
patent granted by grâce of the klng, through the ministry of the interlor, 
on pétition therefor; and such patent gave to the grantee a monopoly to 
"malse and allow to make" the thing patented, for a stated term, on condi- 
tion that he carried out his invention within a year, and contlnued to 
employ It. Hcld, that such a grant was a "foreign patent," within the 
meaning of Rev. St. § 4887, and Its term llmlted that of a subséquent pat- 
ent granted by the United States for the same Inventloa. 

8. Bamb — Expiration — Molds and Machin ert for Making Glass Bottlbs. 
The Windmill patent, No. 416,389, for a mold for glass bottles, etc., and 
the Rylands patent, No, 416,376, for machinery for the manufacture of 
glass bottles by the use of molds of the WlndmlU type, both expired by 
limitation In 1896, by reason of the expiration of Danish patents granted 
for the same Inventions In 1889 for a term of seven years. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Thomas W. Bakewell and W. L. Pierce, for appellant. 
James L Kay and James N. Coolce, for appellees. 

Before AOHESON, DAMAS, and GBAY, Circuit Judges. 

GRAY, Circuit Judge. This suit waa brought for the infringe- 
ment of patents for mechanisms for pressing and blowing glassware. 
It was originally brought against the Simonds Manufacturing Com- 
pany and Biddle Arthurs, président, and John J. Power, under the 
following patents: No. 416,389, to Windmill, December 3, 1889, for 
molds for glasa bottles, etc.; No, 416,376, to Eylands, December 3, 
1889, for machinery for manufacture of bottles; No. 531,609, to Blue, 
December 25, 1894, for molds for the manufacture of glassware; No. 
567,071, to Blue, September 1, 1896, for machines for manufacturing 
glass bottles. During the taking of the opening testimony, complain- 
ant and appellant announced that he would not ask relief under either 
of the patents to C. E. Blue, Nos. 531,609 and 567,071, so that the 
suit is limited to the Windmill and the Bjlands patents, of which 
complainant duly became assignée. 
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After tHe suit was begun, it became necessary to bnng into the 
case,. as défendants, the Swayzee Glass Company, of Indiana, and 
tbe S. M.. Bassett Glass Company and the Gilchrist Jar Company, 
both of New Jersey, with whom the machines built by the Simonds 
Manufacturing Company had been in successful use for nearly a 
year. The usual défenses were set up in the answers, original and 
supplemental, and also the foUowing spécial défenses: That the 
said letters patent No. 416,389, granted to said Dan Kylands, as- 
signée of Richard Windmill, and the said letters patent No. 416,376, 
granted to Dan Eylands, expired by limitation, under the provisions 
of the Revieed Statutes of the United States (section 4887), prior 
to thé bringing of the suit, for the reason that the inventions de- 
scribed and covered thereby were fully described in Danish letters 
patent granted to said Dan Eylands (No. 1,838) on October 1, 1889, 
for "Maskiner til forming af G-lâsflasker ved presning og pusning," 
for the term of seven years, and No. 1,895, on November 1, 1889, 
for "Maskiner til Fabrikation af Plasker," for the term of eeven years, 
both of which patents: hâve expired by limitation. It is also asserted 
in said supplemental answer that the said Rylands and Windmill 
patents, the only patents in question in this suit, hâve expired by 
limitation under the provisions of the said section of the said stat- 
utes of the United States, by reason of the expiration of a Spanish 
patent granted to said Rylands April 5, 1889. The court below 
found that claims 3 to 7 of the Windmill patent were good, and 
that defendant's machine would hâve infringed the same, and also 
that claim 11 of the Rylands patent was good, and would hâve been 
infringed in the same way, but held that claim 1 of the Rylands pat- 
ent was not infringed. The court, however, decided that both pat- 
ents had lapsed in 1896, by reason of the expiration of two prior 
seven-year patents (enerets) granted in Denmark in 1889. In the 
view taken by this court of the ground upon which the bill was dis- 
missed in the court below, it will be unnecessary to consider any of 
the assignments of error except the ones in which it is asserted that 
the court erred in holding that the Windmill and Ryland patents 
were in any wise affected by the Danish enerets to Rylands of Octo- 
ber 1 and November 1, 1889. 

Section 25 of the act of congress of July 8, 1870, as embodied in 
section 4887, Eev. St., is as foUows: 

"No person shall be debarred from teoelving a patent for his Invention or 
dlscovery, nor shall any patent be deeJared invalid, by reason of its having 
been first patented or caused to be patented in a foreign country, unless the 
same has been Introduced into public use In the United States for more than 
two years prier to the application. But every patent granted for an inven- 
tion which has been previously patented In a foreign country shall be so lim- 
Ited as to expire at the same time with the foreign patent, or, if there be 
more than one, at the same time with the one having the shortest term, and 
In no case shall It be in force more than seventeen years." 

The earliest législation on the subject of foreign patents is found 
in section 8 of the act of 1836, where, for the first time, it was pro- 
vided that nothing in the patent act then enacted should be — 

"Construed to deprive an original and true Inventer of the right to a patent 
for bis invention, by reason of having previously taken out letters therefor in 
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a foreign country, the same having been published any tlme within six months 
next preceding the filing of his spécifications and drawings." 

By section 6 of the act of 1839 two other conditions were made, 
as follows: 

"Provided that the same shall not hâve been introduced into public and com- 
mon use in the United States, prior to the application for such patent; and 
provided, also, that in ail cases, every such patent shall be limited to the term 
of fourteen years from the date or publication of such foreign letters patent." 

This was the state of the law when the act of 1870 was passed, 
the twenty-flfth section of which became section 4887, Eev. St., as 
above quoted. It will be observed that this section, while it ex- 
tended the right of a foreign inventor and patentée, as it existed 
under the acts of 1836 and 1839, in regard to the limitation by a 
two-years public use, on the other hand, changed, in the interest of 
the American public, the term for which such foreign patentée could 
obtain a patent in the United States from 14 years from the date 
of the foreign patent to a period to be measured by the shortest 
term of the foreign patents previously obtained. This limitation 
of the term of the monopoly of an American patent, where the pat- 
entée bas previously obtained a foreign patent, is obviously in the 
interest of those from whom tribute is exacted by such monopoly; 
and this purpose to do justice to the American public, by giving them 
the same privilège as is accorded to the people of the foreign country 
in which the patent is first granted, challenges the considération of 
the court. Certifled and legalized copies of theee two Danish pat- 
ents or enerets were offered in évidence, and no objection can be 
raised to the sufflciency of the proof of their being what they pur- 
ported to be. Translations of the patents were also offered, and 
appear in the record. The fir-st one, granted October 1, 1889, is as 
follows : 

"We, Christian the Ninth," etc., "make known that we, in accordance with 
the application and request for the same, most submissively made, along with 
the eircumstances brought out on the occasion, most graciously hâve allowed 
and granted, and herewith allow and grant, that Dan Rylands, of Barnsley, 
In England, may, for a period of 7 years, to reckon from this day, hâve the 
exclusive right everywhere in Denmark, with exception of the Faroes, Ice- 
land, and colonies, to make and allovp to make machines for molding glass 
bottles by pressing and blowing, indicated by him in the description hereto ap- 
pended, with two drawings belonging thereto, of which the counterpart is fur- 
nished to our minister of the interior on condition that he, within two years, 
to be reckoned from the date of this, our allowance, hère in the kingdom, has 
brought the invention named to exécution and later combines [continues?] 
with it. Meanwhile this exclusive right will be lest, in so far as it shall be 
proved that any one else previously hère in the kingdom has made or allowed 
to be made machines of the properties in question. Forbidding ail and every 
one to make hindrance against what has been prescrlbed. 

"Given at Fredensborg, October Ist, 1889. Christian, R. 

"Allowance of exclusive right for Dan Kylands, of Barnsley, in England, for 
machines for molding glass bottles by pressing and blowing." 

Then follows what corresponds to the spécifications and claim of 
an American patent, under the heading, "Description of Improve- 
ments in Machines for Molding Glass Bottles by Both Pressing and 
Blowing." The other patent or eneret, granted November 1, 1889, 
is in the same form, and need not be reproduced. 
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There is no question as to the identity of the inventions for which 
thèse grants were made with those of the so-called Eylands and 
Windmill American patents, which are the patents in suit. Com- 
plainant's contention is that thèse enerets were merely exclusive 
manufacturing licenses, and not patents, within tie meaning of sec- 
tion 4887, and that therefore they cannot lirait the term for which 
the American patents were granted. The meaning of the words 
"patent" and "patented," as used in section 4887, is not difflcult to 
ascertain. The word "patent," originally a qualifying adjective ap- 
plied to the "open letters" by which a sovereign grants an estate or 
privilège, has come to mean, in connection with the so-called patent 
îaws of the United States, as well as in common parlance, the ex- 
clusive privilège itself granted by the sovereign authority to an in- 
venter with respect to his invention. What the nature and extent 
of the exclusive privilège thus granted by the constitution and Iaws 
of the United States may be dépends upon the terms of the act of 
congress providing for and régula ting the same; and, when this 
section 4887 speaks of an invention which has been previously pat- 
ented in a foreign country, it obviously means an invention with re- 
spect to which the inventor has received from the sovereign au- 
thority of such foreign country such exclusive privilège as its Iaws 
provide for or sanction. It would be doing violence to both the 
language and the purpose of the act of congress in question if we 
were to so construe thèse words (as we hâve been asked to con&true 
them) as that the exclusive privilège granted by the letters patent 
of the sovereign of a foreign country must be coextensive with the 
privilège which is granted under the Iaws of the United States for 
the time being. iSe true meaning and purpose of the act of con- 
gress, as èxpressed in the language used, are accomplîshed by apply- 
ing the word "patented" to the having received the grant of an ex- 
clusive privilège from a foreign sovereign, if such privilège amounts 
to a substantial monopoly. The contention of appellant is that in- 
asmuch. as, under our présent patent lawe, the exclusive privilège 
granted to an inventor is to "make, use, and vend" his invention, 
the words "patented in a foreign country" can only refer to an ex- 
clusive privilège to this full extent, and are therefore not applicable 
to the privilège granted by the Danish patent or eneret, which is 
only "to make and allow to make" the thing invented. In our opin- 
ion, this contention is not tenable. The Danish word "eneret," ac- 
cording to the Danish expert and patent soliciter produced as a wit- 
ness by complainant, means "monopoly." There can be no question 
that the exclusive privilège to make and permit others to make is a 
substantial monopoly, and within the meaning of the language em- 
ployed in section 4887. The fact, even if it be a fact, that under 
the Danish law the exclusive right to make and allow others to 
make the patented article does not forbid the sale and use of such 
an article itnported from another country, would not so qualify the 
substantial value and effect of the monopoly granted by the Danish 
sovereignty as to make inapplicable the statement in the words of 
our statute that such invention was patented in a foreign country. 
The patent Iaws of the différent countries vary so much in the ex- 
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tent of the grant provided for, and tlie limitationa placed upon it, 
that to gustain complainant's proposition would lead to holding that 
few, if any, of tlie foreign patents could be included in the terms of 
section 4887. The words "previously patented in a foreign country" 
must then be taken to mean "patented according to the laws and 
usages of such foreign country," provided a substantial monopoly 
is thereby granted. None of the cases cited by the complainanl, ail 
of which liave been examined, sustain its contention in this respect. 
Even the récent case of Société Anonyme pour la Transmission de 
la Force par L'Electricité v. General Electric Co. (C. C.) 97 Fed. 604, 
so much relied upon by complainant, does not, on the précise point 
determined upon the facts of the case, justify such an interpréta- 
tion of the meaning of the act in question. It is true, the leamed 
judge in that case said, "A patent implies a grant from the sover- 
eign power, securing to the inventor, for a limited time, the exclu- 
sive right to make, use, and vend the invention." If he meant by this 
that there could be no patent in a foreign country, within the mean- 
ing of section 4887, that was not covered by the précise language 
of this définition, we must hold, not only that the statement vras 
obiter dictum, but inaccurate. We are inclined to think, however, 
that the leamed judge, in using the words "make, use, and vend," 
had in mind merely the statutory terms of the grant contained in 
an American patent, which were sufiQcient for his then purpose, in- 
asmuch as he decided that in the case before him the Swiss govern- 
ment had granted no patent at ail, because the condition required 
by the Swiss law had not been complied with, and the instrument 
claimed to be a patent was merely a temporary protection, with a 
promise that a définitive patent would be granted when the condi- 
tion prescribed was fulfilled. The conclusion arrived at by the court 
upon the facts stated was correct, and the reasoning of the court 
upon those facts was clear and convincing. The question now before 
tJtiis court was not raised in that case, and we do not understand that 
it was attempted to be decided. 

That there was no patent law. in the sensé of a législative enact- 
ment, in Denmark, until 1894, does not aiïect the situation. Prior 
to the enactment of the law of that year, patents or enerets were 
granted and issued by the king, in exercise of the royal prérogative, 
and the term for which they were granted was determined according 
to what seemed the exigency of each case. Nevertheless such pat- 
ents were issued by virtue of the recognized lawful authority vested 
in the reigning monarch, and were acts of sovereignty as completely 
as were législative enactments. How the sovereign authority of a 
country shall speak in a given case dépends upon the constitution 
and settled scheme of government of that country. In Great Britain, 
as probably in other monarchical countries, patents for inventions 
hâve always been the subject of royal grants. ITie Danish patent 
act of 1894 changed the method of procédure and of granting an 
eneret or patent, although under this act the extent of the monopoly 
is about the same as it was according to custom and usage under 
the royal grants. 



6 i8 102 FEDERAL REPORTER. 

In View of the very clear and convincing discussion of this ques- 
tion by the learned judge of the court below, whicli we hère refer to 
and adopt, it is not necessary to further elaborate the reasons for the 
conclusion arrived at. The decree of the court below dismissing 
the complainant's bill is affirmed. 



THE MARY A. BIRD. 
(District Court, D. New Jersey. May 14, 1900.) 

1. Collision— Steam and Bailing Vebsels— Duty op Tug with Tow. 

The fact that a steam vessel is incumbered with a tow does not re- 
lieve her from the duty imposed by the navigation rules of keeping eut 
of the way of a saiilng vessel, but rather requires additional care upon 
hep part; and so strict is this rule that she can only escape liability for 
a collision by showing that it was inévitable, or caused by the culpable 
négligence of the sailing vessel. 

2. Samk— Fahlt — Vessels Ckossing. 

A tug with a tow sighted a schooner approaching on a crosslng course, 
when the vessel were 200 yards apart, but took no steps to avoid collision, 
except to give danger signais to the schooner, which kept her course, 
and came in collision with the tug. 3elê, that the tug was in fault for 
the collision, it not being shown that she could not hâve kept out of the 
way if she had made proper effort to do so. 

In Admiralty. Libel for collision. 

McGee, Bedle & Bedle, for libelant. 
James J. Macklin, for claimant. 

KIRKPATEICK:, District Judge. The libel în this case is flled 
to recover damages for injuries sustained by the libelant's steam tug 
Emma Kate Ross, which, in the morning of October 8, 1896, came 
in collision with the schooner Mary A. Bird. The steam tug had 
in tow two empty seows; the one attached to the tug by a hawser 
about 75 fathoms in length, and the other further astem by about 
5 fathoms. They were proceeding from the dumping grounds to New 
York. The schooner Mary A. Bird was light, and was bound from 
New York to Rockaway. The night was clear starlight, and the 
sea was calm. The tide was ebb, or on the first of the flood, and 
the wind fresh from the west-northwest. The collision occurred be- 
tween the iron pier of Coney Island and Norton's Point. The tug 
was struck forward of the pilot hbuse, about abreast of the kitchen. 
It appears from the testimony of the mate of the schooner, who had 
her in charge, that he sighted the tow when about one mile distant, 
and that from that time until the vessels collided he held his course. 
The lookout on the tug testifles that he saw the schooner when about 
200 yards away, and that when he went to report her to the pilot 
of the tug he became aware that the pilot had seen the schooner, be- 
cause he blew two sharp whistles, intended, as he supposed, to be a 
warning of danger to the schooner. The pilot says he first saw the 
schooner when about 70 feet away, and that he then blew two sharp 
whistles, to notify her of her danger, and to require her to take pré- 
cautions to avoid it. The pilot of the tug says that the schooner, on 
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hearing the warning wldstles, momentarily luffed, and then almost im- 
mediately changed to her original course, He, in the meantime, did 
nothing except again blow his danger whistle. He did not change 
his course, nor stop his engines and back, nor even slow his speed, 
any of which would hâve tended to avert the disaster. The engineer 
of the tug says that he got no signal to change the speed of the boat 
until after the blowlng of the second danger signal, and that at no 
tinae was the boat stopped. It seems to me that the pilot of the tug 
entirely misapprehended and failed to perform his duty. The excuses 
he gives for his conduct are entirely unsatisfactory. He says first 
that he considered it the duty of the schooner to keep out of the way 
of the tug. It needs no citation of authority to show that in this 
he was clearly mistaken. Article 15 of the régulations for prevent- 
ing collisions at sea is too clear to be misunderstood. The duty of 
steamers to keep out of the way of sailing vessels, imposed by this 
rule, is not modified because they are incumbered with tows. New 
York & B. Transp. Co. v. Philadelphia Steam Nav. Oo., 22 How. 461, 
16 L. Ed. 397. The fact that they are so incumbered imposes upon 
them the burden of additional care. To facilitate the steamship in 
the discharge of her duty, the sailing vessel must not embarrass her 
by changing her course; slie must keep on, that the steamer may 
know how to properly exercise the necessary précautions to avoid 
collision. So strict is this rule of duty that a steamer can only escape 
responsibility for collision with a sailing vessel by showing that it was 
inévitable, or cansed by the culpable négligence of the sailing vessel. 
The Carroll, 8 Wall. 304, 19 L. Ed. 392. The burden of proof in such 
cases is on the steamship to show the prudence of its own conduct 
and the négligence of the other. The New Orléans, 18 Fed. Cas. 105. 
The pilot further urges that he could not turn from his course, be- 
cause he feared he would go aground with the tug on account of the 
narrowness of the channel. The testimony on this point does not 
sustain this contention. The pilot himself says that at the point 
where the collision occurred the channel was not 50 feet wide. The 
captain of the Ross, however, says it was 150 feet wide, while the 
testimony of the claimants tixes it at 200 fathoms. The Ross was 
30 feet wide. We may properly infer that the width of the channel 
was at least as great as that fixed by the captain of the Ross, in which 
case there was plenty of room for the Ross, without danger of going 
aground, to hâve changed her course sufSciently to hâve avoided the 
schooner. Even were it not so, the duty of the tug was to hâve 
stopped and backed, so as to give the schooner a free course. The 
only excuse offered for not so doing is that the wheel might thereby 
hâve become entangled in the towline. This is entirely unsatisfactory. 
There was plenty of time, after the schooner was sighted, to hâve 
sent a man to the stem, and hauled in the Une. There is no proof 
of fault on the part of the schooner. I am satisfied from the évi- 
dence that by the exercise of proper précautions on the part of the 
tug the collision could hâve been avoided. The libel should bé dis- 
missed, with costs. 
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GBBEN et al. t. COMPAGNIA GENBEALB ITALIANA DI NAVIGAZIONB. 

(Circuit Court of Appeals, Second Circuit May 24, 1900.) 
No. 125. 

Collision— Stbamek and Sailinq Vessel— Instjfpiciekt XjOokout. 

Evidence considered, and MU to sustaina finding tliat ttie failure of a 
steamer to keep a vigilant looliout was a eontributory cause of a collision 
between the steamer and a bark, tlie lights of vyhich were not made out 
by the lookout untll very shortly before the collision. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal by the respondents from a de- 
cree of the district court, Southern district of New York (82 Fed. 490), 
dividing the damages resulting from a collision between the steam- 
ship Orione and whaling bark Swallow, whieh happened about half 
an hour after midnight, March 31, 1895, some 250 milea ofï the coast 
of Brazil. 

Lorenzo TJllo, for appellant. 
Eugène P. Carver, for appellee. 

Before WAIiLACE, lAœMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. The case in this court differs from that submitted 
below, in that there are some propositions no longer in dispute. The 
libelant has not appealed, and therefore it must be assumed that the 
bark was herself in fault; that, from "the uncertainty and contradic- 
tions in the testimony in the libelant's behalf," it appears that there 
was "obvious négligence" in her navigation. It will not be necessary 
to repeat the detailed statements of the district court as to her prob- 
able movements. She was taken aback, the wind béing light and 
baffling, and, after a greater or less amount of "sagging" and "drifting 
back," got back to her course again. It will be necessary only to in- 
quire whether there was suflBcient évidence to warrant the further find- 
ing that the steamer "kept a négligent lookout," and therefore failed 
to see the Swallow's lights earlier, and thereby sécure time sufBcient 
to maneuver so as to avoid her. Hère, again, we are helped by the 
concession that the lights were not seen as soon as it might be expect- 
ed they wôuld hâve been. The entry in the log ôf the Orione, written 
within 24 hours after the collision, contains this statement: 

"The undersigned belleves that the salllng vessel put up the side lights a 
few minutes before the collision, because. If he had the side Ughts, that could 
hâve beén seen before, because the night was somewhat clear, so as to be able 
to dlstingùish the side lights àt a far greater distance, inasmuch as hardly 
two minutes passed from the time of seeing the side lights to the collision." 

The second mate, Zicavo, was in charge of the navigation of the 
steamer. He testified that he saw the Swallow's red light almost 
at the time the lookout signaled it. He estimâtes the distance at 800 
to 1,000 ineters, and the time from sighting to collision at two to three 
minutes. The steamer was making about 14 knots. Renzetti, the 
lookout, who sighted and signaled the light, makes the time to col- 
lision three to four minutes; Podesta, on the lookout bridge, "only a 
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fe-w minutes." For reasons which will be indicaied hereafter, we 
think the lowest of thèse estimâtes is nearest right, although probably 
an overestimate; and it is quite apparent that it might be expected 
the bark's light would be sighted much sooner, and when the vessels 
were much further apart. There is etrong confirmation of the theory 
that the light was not seen till the vessels were close together in the 
conduct of Zicavo. It was a red light which tlie lookout reported, and 
which he saw. To port to such a light was proper navigation ; care- 
ful watch meanwhile being kept in order to see if further change of 
helm or speed was needed. Zicavo at once ordered the helm hard 
a-port. (Eeally, the order was, "Hard a-star board;" but the steamer 
was Italian, so the équivalent in the glossary of our own navigation is 
substituted in the text.) Evidently he was surprised, startled, finding 
himself unexpectedly confronted with a red light near at hand, as if 
suddenly flung up out of the darkness. Now, this effect of a sudden 
présentation of a red light to the eyes of the watchers on the Orione 
could hâve been brought about by one or another of three causes only : 
First. Before the moment of its présentation there might hâve been 
no red light at ail. This was the theory adopted when the entry was 
made in the log, but it cannot be accepted hère, in view of positive 
évidence from the bark that both her lights had been set and burning, 
when there is no évidence, direct or circumstantial, other than the 
steamer's belated observation of the light, to sustain such theory. 
Second. It might be that the light was there, but that eomething ob- 
scured it from view. This is the appellant's theory. There is no sug- 
gestion of any obscuration by sails, but it is contended that the resuit 
of the Swallow's being taken aback was that before she could get 
back to her course she had swung eo far around that the sidelight 
screens, cutting off their respective lights at two points abaft the 
beam, would render them invisible to any observer located on the 
steamer, and that such obscuration continued for some time. The évi- 
dence from the Swallow as to thèse movements is most confused and 
somewhat contradictory. Nevertheless the positive and reiterated 
statement of Rodette, the boat steerer, that he saw the steamer's lights 
two points abaft the lee beam, — aft of the main rigging, — lends strong 
Kujiport to the theory that the bark was at some time in the position 
described. But, if she were, that circumstance does not décide the 
question as to the vigilance of the steamer's lookout. If the bark were 
swung completely around, presenting her stern to the Orione, she 
could get back on her course, as she undoubtedly did before collision, 
only in one of two ways, — either by luffing or by wearing. The évi- 
dence will not sustain the two propositions, that she wore and that 
the steamer's lookout was vigilant, because such a maneuver would 
hâve presented her green light to the steamer for some time before the 
red light became visible, and the steamer's évidence is positive that 
no green ligit was seen before the red suddenly appeared. If appel- 
lant's theory as to change of position be accepted, it must be taken 
that she came back to her course by lufBng. Of this suggestion the 
district judge said: 

"In such case the bark's red light must hâve been visible from five to ten 
minutes before collision, and the bark's change of condition, though constant 
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and deceptive, must hâve been comparàtlvely very slow, and could not hâve 
been sufflclent to prevent the steamer from avolding her, had tlmely notice 
been taken by the bark, and had the steamer hard a-ported even a minute 
before collision." 

When we take into considération tbe course and character of the 
wind, the slow speed of the bark even when on her course (3^ to 4 
knots only), the long are through which she had to swing her hows in 
order to get from a position where the steamer bore 2 points abaft 
her port beam to one where she showed her green light to the steamer, 
as she did just before collision, and the fact that, during the long effort 
to get back through the teeth of the wind to her starboard tack, she 
was showing her red light to the steamer, we fuUy concur in the con- 
clusion of the district judge, and cannot understand how the steamer 
could possibly come in contact with the bark ihus maneuvering, if, 
seeing her red light nearly half a mile away, she at once hard a-ported, 
and kept on under a hard a-port wheel at a speed of 14 knots an hour. 
The only other possible explanation of the sudden appearance of the 
red light is the failure to keep a vigilant lookout, and we therefore 
concur with the district judge in the flnding that the steamer's négli- 
gence in that regard contributed to bring about the collision. The 
decree is affirmed, with interest and costs. 



THB EXCBLSIOE. 
THE EOBEET GRAHAM DUN. 
(District Court, B. D. New York. June 2, 1900.) 
Coi-iisioN— Steamer and Sailino Vessel— Failuke to Exhibit Flaee-Up 

LlSHT. 

Tl^e; navigation rules do not make it oWigatory on a vessel to use a flare- 
up light unless the clrcumstances are such that prudence would require 
It; and a schooner cannot be held In fault for a collision with a steamer 
in the night, because of her failure to exhibit such light, where her other 
lightâ were burning brightly, and no necessity appeared therefor until after 
the time she was diseovered by the steamer. 

Same— Violation of Rulbs bt Steamer— Attbmptins to Cross Ahead of 
schoonek. 

On a dark but clear night a collision occurred between a steamshlp and 
a schooner, which approached eaeh other on nearly paraliel courses. The 
schooner saw the lights of the steamer when 5 or 6 miles distant, and 
from that time until very shortly before the collision her red light waa 
visible, bearing about a point and a half on the schooner's port bow. 
The schooner's lights werè burning, and, according to a prépondérance of 
the évidence, were in good condition and not obscured, and her red light 
was seen and announced by the lookout on the steamer; and the flrst 
ofllcer, on looking, made out the salis of the schooner nearly ahead, and 
about 1,800 feet distant. He at once ordered the helm hard a-starboard, 
and contlnued at f ull speed, and the collision f ollowed a minute later. 
The schooner held her course. Belâ, that she was not in fault for falllng 
to exhibit a flare-up light, but that the collision was due to the fanlt of 
the steamer, in failing to sooner discover the schooner, and, on discovering 
her, in attempting to cross her course, in direct violation of navigation 
iule 22. 
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Hobbs & Gifford and J. Parker Kirlin, for libelant Cole and the 
echooner Robert Graham Dun. 

Maxwell Evarts and Robert D. Eenedict, for the steamship Ex- 
celsior. 

THOMAS, District Judge. Thèse actions involve cross libels filed 
to recover damages sustained by the schooner Robert Graham Dua 
and by the steamer Excelsior in a collision off the New Jersey coast 
about 1:30 a. m. of August 3, 1899. The schooner was a wooden ves- 
sel, about 160 feet in length, 34 feet 10 inches in beam, and was 
bound from Savannah to New York, with a cargo of lumber. The 
Excelsior was an iron steamship, 370 feet in length, and 46 feet in 
beam, and was bound with a cargo from New York to New Orléans. 
Her draft was 18 feet 11 inches forward, and 21 feet 11 inches aft. 
The wind was light from S. W. to S. W. by S. The schooner was 
sailing wing and wing, at the rate of about 3^ or 4 knots per hour, 
upon a course of N. E. by N. The steamer was making about 12 
knots per hour, upon a course of S. by W. | W. Those on the schooner 
regarded the steamer's course as about S. S. W., while those on 
the steamer took the schooner's course to be about N. E. The night 
was dark, but clear and favorable for seeing lights. On the deck 
of the schooner were the master and three men. Two men were for- 
ward,— one on the lookout and another standing by. One was at the 
wheel, and the captain was near him. It is claimed by the schooner 
that the masthead light of the steamer was sighted, bearing about a 
point and a half on the port bow, at an estimated distance of about 
5 or 6 miles. Thereafter a red light was eeen for some minutes on 
the steamer, bearing in the same direction. Then the green light ap- 
peared, and ail of the steamer's lights were seen for a brief time, 
bearing in the same gênerai direction. Then the red light disap- 
peared, and very soon thereafter the bows of the steamer and of the 
schooner collided, at an angle of about 12 points between the steam- 
er's starboard side and the schooner's port side, and of about 4 points 
between the courses on which they had been heading previous to 
the maneuver of the steamer, which, it is alleged by her, was intended 
to prevent the accident. The schooner kept on an unchanged course. 
The flrst offtcer was at the starboard quarter window in the pilot 
house, and the quartermaster was also in the pilot house, at the wheel. 
The lookout was forward in the bow of the ship. At about 1 :30 a. m. 
the lookout reported, "A red light right ahead," repeating this report 
three times in quick succession. Thereupon the mate took his night 
glass and looked flrst off to the starboard side of the steamer, then 
swept his glass forward, and saw flrst the sails of the schooner. He 
was standing on the starboard side of the house, and he saw the 
schooner's mast close to the right of the steamer's stem. This ofQ- 
cer judged that the schooner was then about 1,800 feet away, and 
he ordered his helm hard a-starboard. He stated that after he had 
opened the schooner out about 2 points or more on his starboard 
bow, and about 60 seconds before the collision, he saw her red light, 
then about 1,200 feet ofE; that he continued under a hard a-starboard 
helm at full speed. He claimed that he sighted the schooner about 
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80 seconds before tlie collision. He states that the steamer steers 
well and quickly, and swings 6 points in 82 seconds; that, as slie 
was trimmed and laden that night, she would swing 4 points, or from 
S. S. W. to S. S. E., in from 40 to 50 seconds; and, although lie did 
not look at the compass, he estimâtes that she swung between 3 and 
4 points o;n the starboard helm. 

The évidence of those on board the schooner shows that she had 
the usual lights, and that they were suitable. This évidence is con- 
flrmed by the gênerai évidence on the part of the steamer, although 
she offered soroe évidence to the effectthat such lights were dim. 
The lookout of the steamer, whose intoxication at the time of trial 
impaired his value as a witness, reported the red light three times, 
as he says, although he seemed to suggest tliat the light intermitted. 
The chief oSScer of the steamer then attempted to locate the vessel 
ahead, and: djd so by sails, but did not discover the lights until the 
steamer had opened pat 2 points. It is urged that, although the 
light existed, the failure of the first otficer to see the same was due 
to the interposition of the stayeaU, which intercepted his view when 
the vessels "were in their earlier relation. But the schooner was 
sailing wing and wing, with a light wind, and it is inconceivable 
that the staysail was other than amidships, as the sea was not suflQ- 
ciently diaturbed to alter its usually expected location. Moreover, 
the évidence is quite complète that tihe staysail was so mechanically 
detained that it could not conceal the lights, and it is not belieyed 
that it did. i The. steamer charges that the fault of the schooner was 
(1) dim or obscured light; (2) omission to exhibit a flareup light. 
The conclusion that the sehooner's light was neither dim nor ob- 
scured must, be f oUowed by a finding that it is not chargeable with 
fault for omission to exhibit the flare-up light. The rule permits the 
use of a flare-up light, but does not make it obligatpry upon the 
schooner, unless perchance the circumstances were such that pru- 
dence would require it. It is true that those on the schooner saw 
the vessel for a long time before the collision, and when the wheel of 
the steamer was put hard a-starboard those on the schooner saw the 
steamer ' swing to port, and continue to swing to port until the acci- 
dent happened. : But the steamer did not begin to swing to port, nor 
to deviate from her former course, until after the steamer had dis- 
covered the :Schooner. Therefore there was no occasion for exhibit- 
ing a flare-up light after the steamer's helm was put hard a-starboard, 
and her course lay directly,across the course of the schooner; and 
there was no occasion for a flare-up light previous thereto, because 
there was no prpvious appearance of probable collision. The first 
ofiicer of the. steamer states, that he saw the schooner when the ves- 
sels were 1,800 feet apart, and that he made the déviation which 
has been stated. At the rate of 12 miles an hour, the steamer would 
travel 1,320 feet in IJ minutes, and the schooner, at the rate of 4 
miles an hour, would travel during the same tinae 430 feet; making 
a total séparation of 1,750 feet, or, approximately, the 1,800 feet which 
separated the vessels when the flrst offlcer flrst saw the schooner, 
according to the estimate given by him. Hence it was only during 
the space of about 1^ minutes that those on the schooner could hâve 
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known or could hâve appreciated that the steamer was attemptiBg 
to cross the course of the schooner. Preceding that time there was 
no occasion for exhibiting the flare-up light, inasmuch as those on 
the schooner saw the red light of the steamer, and those on the 
steamer saw the red light of the schooner; and there was no occasion 
for the flare-up light thereafter, as the schooner was then discovered 
by the steamer. Therefore it is concluded that the schooner was 
not at fault on either of the grounds alleged by the steamer. That 
the steamer was in fault is obvious. In the flrst place, showing her 
own red light to the apparent red light of the schooner, the steamer 
starboarded and attempted to go across the schooner's course. Ar- 
ticle 22 proyides: 

"Every vessel which is directed by thèse rules to keep out of the ■way of 
anotlier vessel shall, If the circumstances of the case admit, avoid crossing 
ahead of the other." 

It was the duty of the steamer to keep out of the way of the 
schooner, and the way selected by her for complying with this obliga- 
tion was to attempt to cross ahead of the schooner, in palpable vio- 
lation of the rule. In order to do this, the steamer waa swung at 
least 3 points to port from her previous course. The chief offlcer 
excused this maneuver by the statement that when he saw the 
schooner she was on his starboard rather than his port side. The 
flrst oiBcer says that when he flrst saw the schooner her foremast 
was about 3 feet to the right of the stem, and that he was then 
standing 8 feet on the starboard side of the amidships, in the pilot 
house. It is pointed OTit by the learned advocate for the schooner 
that a Une drawn from the point where the flrst offlcer was standing, 
and passed 3 feet to the right of the stem, and carried 1,800 feet, 
would bave passed well over on to the Excelsior's port bow. How- 
ever this may be, if the vessels presented to each other their red 
lights, and the schooner's foremast was in the Une stated, and some 
1,800 feet away, there was no excuse whatever for heading the 
steamer across the schooner's course. Such starboarding inevitably 
tended towards collision. The schooner shows, and the fact appears 
to be, that the schooner was on the port side of the steamer, with 
about 1 point between their courses; the course of the former being 
about S. S. W., and that of the latter N. E. by N., with an interval 
of 1,800 feet. If the steamer could swing nearly 4 points to port, 
it could hâve swung sufSciently to starboard, it is apprehended, to 
escape the collision. But, if the officer of the steamer had doubt 
of his ability to escape the collision by porting, then there was ap- 
parent reason for observing article 23, which provides: 

"Every steam vessel which is directed by thèse rules to lieep out of the way 
of another vessel, shall on approaehing her, if necessary, slacken her speed 
or stop or reverse." 

It is urged in behalf of the steamer that there was no necessity 
for stopping or reversing. It may be that there was no such neces- 
sity, but such necessity did exist if the only alternative was the 
desperate one of attempting the impracticable maneuver of crossing 
the schooner's bow. But, if the steamer was in a situation so péril- 
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0U9 to herself and to the schooner that slie had no recourse save the 
attempt to cross the schooner's bow, the final question anses, by 
whose -fault had the steamer been brought into that situation? For 
a long distance away the steamer's lights had been observed by those 
on the schooner, and no reasonable excuse is offered for the failure 
of those on the steamer to discover the lights of the schooner until 
the vessels were near together. The lights were there, they were 
burning, and it is believed that they were not obscured. The court 
is impressed by the évidence and by the demeanor of the witnesses 
for the steamer that suitable care in keeping a lookout was not 
maintained. It was noticeable in this case, as it has been in many 
others, that the person selected for the lookout on large steamers 
is frequently unsuitable; and the lookout of the steamer in the prés- 
ent case, if his appearance at the trial was illustrative, was palpably 
an incompétent and improper person. The position is one requiring 
great fldelity, attention, and care, and no prudent person would 
commit a trust of so responsible a nature to the man who was pre- 
sented to the court as the lookout, The first ofQcer, as he appeared 
to the court, merits the commendation of an honest-appearing wit- 
ness; and it may be that, in the discharge of many of the duties that 
would fall to such a man, he would be an entirely compétent person. 
But his knowledge of the rules governing the suitable action of ves- 
sels under such circumstances was noticeably of a limited range, 
and his excuse for starboarding and attempting to cross the bows 
of the schooner, upon the plea that it would bave been necessary 
for him to hâve changed his course 12 points had he attempted to 
go to starboard, indicates such deficiency in seamanship that the 
conclusion is necessarily reached that for some reason he had been 
inattentive to the trust which had been repo^ed in him, and had failed 
to timely discover the situation which he should hâve discovered, 
and that, when he found his vessel in a dilemma arising from such 
inattention, he adopted a maneuver that was quite violative of the 
applicable rules. 

It is concluded that the schooner was justified în holding her 
course, — indeed, she is not accused for doing so; that her lights were 
suitable and were not obscured; that they could bave been discov- 
ered seasonably if there had been proper lookout on the steamer; 
that the schooner was under no obligation to exhibit the flare-up 
lights, and that no emergency requiring that act arose until after 
she was discovered by the steamer; that when the vessels came 
into close proximity the steamer improperly attempted to cro^ the 
bows of the schooner, when the allowable and safer maneuver to 
starboard was practicable. It follows that the libel filed against 
the schooner should be dismissed, with costs, and that there should 
be a decree against the steamship Excelsior, in favor of the owners 
of the schooner, for the damages sustained by the schooner, together 
with the costs of the action. 
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HOWARD V. GOLD REEFS OF GEORGIA, Limited. 

(Circuit Court, N. D. Georgia. March 20, 1900.) 

No. 1,522. 

1. Rbmoval OF Causes— Pétition— Necessity op Vérification. 

A pétition for removal need not be verifted. If made In good faith, and no 
objection was made in tlie state court, and a verltication is unnecessary 
wbere ail tbe facts shown by the pétition wbieh might be controverted 
appear otherwlse in tbe record. 
S. Same— Allégation of Nonkesidbncb— Foreign Corpoiîation. 

Wbere tbe pleadings of tbe plaintiff show tbe défendant to be a foreign 
corporation, tbe fact tbat it is a nonresident of tbe state is presumed 
under tbe law, and need not be alleged in a pétition for removal. 

B. Same. 

Tbe facts tbat tbe name of a corporation Indicates tbat it is a corpora- 
tion of a particular state, and tbat it owns property, earries on business, 
and maintains an office in sucb state, do not overcome tbe présomption tbat 
it is a nonresident of sucb state, and entitled as sucb to remove a suit 
against it by a citizen of tbe state, wbere tbe plaintifï's pleadings sbow 
tbat it was incorporated in a foreign eountry. 

On Motion to Remand to State Court. 

J. J. Kemsey, J. W. Underwood, and H. H. Dean, for plaintiff. 
S. C. Dunlap and H. H. Perry, for défendant. 

PAEDEE, Circuit Judge. This is an action originally brought in 
the superior court of White county, Ga., to recover damages for 
Personal injuries. The déclaration shows that the Gold Reefs of 
Georgia, Limited, is an alien corporation, incorporated under and 
by virtue of the laws of Great Britain; that its principal office is 
in London, England; that said corporation owns property in White 
county, Ga., is operating same, and has in White county a branch 
office and a représentative, who has the entire management, charge, 
and control of the acts, doings, and business of said corporation 
in White county. Défendant company removed the case to this court, 
the pétition showing diverse citizenship. Plaintiff moves to remand 
the case because (1) the pétition for removal is not sworn to; (2) 
it is not averred that the défendant is a nonresident of the state of 
Georgia; (3) défendant is a résident of the state of Georgia. 

1. A pétition for removal need not be verifled, if made in good 
faith, and no objection was made in the state court. See Removal 
Cases, 100 U. S. 471, 25 L. Ed. 593. No vérification was needed 
in this particular case, because ail the facts shown in the pétition 
otherwise appeared in the record, except citizenship of the plaintiff 
in Georgia, and that is not disputed. 

2. The défendant, being a foreign corporation, is presumed, under 
the law, to be a résident onlv of the state or countrv where it was 
created. See Shaw v. Mining" Co., 145 U. S. 450, 12 Sup. Ct. 935, 36 
L. Ed. 768, and cases there cited. Nonresidence being presumed, 
rtnd nothing appearing in the record to dispute the same, it need 
not be alleged in the pétition for removal. See Shattuck v. Insur- 
ance Co., 7 C. C. A. 386, 58 Fed. 609. 

S. It is argued that the défendant company is a résident of Georgia, 
102 F.— 42 
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notwithstanding the presumption to the contrary, because its name 
so indicates^ it owns and opérâtes property, has a branch office and 
agents and représentatives, ail in White county, state of Georgia. 
This is in conflict with the décisions of the suprême court above cited. 
Counsel relies on St. Clair v. Oox, 106 U. S. 355, 1 Sup. Ct. 354, 27 
L. Ed. 222, and Insurance Oo. v. Woodworth, 111 U. S. 146, 4 Sup. 
Ct. 364, 28 L. Ed. 379. Thèse cases go no further than to déclare 
that a corporation doing business in a state other than where created 
may be sued in the courts of the latter state, when its laws so pro- 
vide. In fact, Insurance Co. t. Woodworth, supra, v?as a removed 
case, and the propriety of its removal was maintained. That a cor- 
poration may be a citizen, of two or more states doés not affect the 
présent question. In Martin's Adm'r v. Eailroad Co., 151 U. S. 673, 
677, 14 Sup. Gt. 535, 38 L. Ed. 313, the law is cléarly stated, to wit: 

"A railroad corporation created by the laws ot one state may carry on busi- 
ness in another, either by virtue of being created a corporation by the laws of 
the latter state also, as in Railroad Co. v. Vance, 96 U. S. 450, 24 L. Ed. 752; 
Memphis & C. U. Co. v. Alabama, 107 U. S. 581, 2 Sup. Ct. 432, 27 L. Ed. 518; 
Clark V. Barnard. 108 U. S. 436, 2 Sup. Ct. 878, 27 L. Ed. 780; Stone v. Trust 
Co., 116 U. S. 307, 6 Sup. Ct. 334, 388, 1191, 29 L. Ed. 636; and Graham v. 
Eailroad Co., 118 U. S. 161, 6 Sup. Ct. 1009, 30 L. Ed. 196,— or by virtue of a 
license, permission, or authorlty granted by the laws of the latter state to act 
in that state under its charte* from tue former state. Eailroad Co. v. Har- 
ris, 12 Wall. 65, 20 L. Ed. 354; RàiirOad Co. v. Koontz. 104 U. S. 6, 26 L. Ed. 
643; Pennsylvania R. Co. v. St. Louis, A. & T. C. E. Co., 118 U. S. 200, 6 Sup. 
et, 1094, 30 L. Ed. 83; Goodlett t. Railroad Co., 122 U. S. 391. 7 Sup. Ct. 
1254, 30 L. Ed. 1230; Marye v. Railroad Co., 127 U. S. 117, 8 Sup. Ct. 1037, 
82 L. Ed. 94. In the flrst alternative, It cannot remove Into the circuit court 
of the United States a suit brought against it in a court of the latter state 
by a citizen of that state, because it Is a citizen of the same state with him. 
Memphis & C. R. Co. v. Alabama, above cited. In the second alternative, it 
can remove such suit, because it is a citizen of a différent state from the 
plaintiff. Railroad Co. v. Koontz, above cited." 

There does npt appear to be any différence between railroad cor- 
porations and other corporations in the matter of résidence, domicile, 
inhabitance, or citizenship. The motion to remand is denied. 



PEEIFFEK et al. v. WILDE et aL 

(Circuit Court, B. D. Pennsylvania. June 15, 1900.) 

No. 31. 

Unpaïr CoMifsTiTioN— Stmilaritt of Packages— Right to Prbltminaet In- 

JUNCTION. 

The fact that a plaintiff was the flrst to put up a particular kind of 
merehandise in boxes does not give him any exclusive right to théir use 
for that purpose, and he is not entitled to a prelimlnary injunetion against 
the use of slmilar boxes by another manufacturer, unless It is clearly 
shown that the simllarity }s such as is likely to mislead and impose upon 
ordlnary purchasers, exercising such care only as Is commonly used in 
purchaslhg siich articles, so as to constitute unfalr competition.i 



1 Unfalr compétition in trade, see notes to Scheuer v. Muller, 20 C. C. A. 165, 
and Lare v. Harper & Bros., 30 C. 0. A. 376. 
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In Equity. Suit for infringement of trade-mark and unfair com- 
pétition. On motion for preliminary injunction. 

Pred. J. Geiger, Edward Brooks, Jr,, and Hector T. Fenton, for 
complainants. 
E. H. Fairbanks, for respondents. 

DALLA'S, Circuit Judge. In suits to restrain infringement of 
trade-mark and unfair compétition in trade, tlie décisions of the courts 
in other cases are not generally very lielpful. The principles of law 
involved in such suits are well settled, and the only difâculty usually 
is to properly apply those principles to the particular facts, and thèse, 
of course, are never precisely the same in any two cases. But the 
question presented by the présent controversy arises upon facts so 
nearly identical with those of a case decided by the circuit court of 
appeals for this circuit, less than two years ago, that I feel con- 
strained to accept the décision then made as now controlling. I 
refer to Van Camp Packing Co. v. Gruikshanks Bros. Co., 33 G. G. 
A. 280, 90 Fed. 814. I participated in that judgment, but, speaking 
for myself only, I may say that I regarded it as being very close 
to the Une. Yet that judgment is binding upon this court, and, 
as I hâve said, seems to me to be determinative of the motion under 
considération. The essential resemblance of that case to this one 
appears even more clearly when the record as well as the report of 
the former is examined. I substantially quota a portion of the court's 
opinion in Van Camp Packing Co. v. Gruikshanks Bros. Co. when 
I say of the présent case that the défendants' use of boxes similar 
to the plaintifîs', without more, could not be complained of. It is 
a common way of packing varions articles of merchandise, and, even 
if the plaintifîs were the first to apply it to packing "coffee-essence," 
they hâve not thereby obtained a monopoly of its use for that pur- 
pose. The boxes and their markings are readily distinguiahable 
from the : plaintiffs' by intelligent persons, and, with care, ordinary 
purchasers would probably distinguish them. The question, how- 
ever, is, do they bear such similarity as is likely to impose on ordi- 
nary purchasers, exercising such care only as is commonly used in 
purchasing such articles? This question cannot be answered with 
certainty or safety from the évidence before me. There is no proof 
that any one bas been so misled. In this state of uncertainty, a pre- 
liminary injunction should not be awarded. To justify a preliminary 
injunction, the plaintiflfs' case must be clear in ail respects. See, 
also. Lare v. Harper & Bros., 30 G. G. A. 373, 86 Fed. 481. In Cen- 
taur Co. V. Hughes Bros. Mfg. Co., 34 C. G. A. 127, 91 Fed. 901, the 
court below refused a preliminary injunction, and the judgment re- 
versing its decree was that of a divided court. Franck v. Chicory 
Co. (0. G.) 95 Fed. 818, was not decided upon a motion for a pre- 
liminary injunction, but on final hearing, and it was "manifest from 
the undisputed testimony that the défendants entered the field with 
the imitation which was both çalculated to and did deceive pur- 
chasers," etc. The plaintiffs' motion for a preliminary injunction 
is denied. 
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STEMMLBR v. McNEILL et al. 
(Circuit Court, E. D. North Carolina. June 13, 1900.) 

1. QniETiNG TiTLE— Parties. 

In a suit to quiet title to a tract of land clalmed by complainant under 
one title, ail persons claiming an interest in the land or any part thereof 
adversely to such title may be joined as défendants, and It Is net essential 
tliat tbey should clalm tlirough a common source of title. 

2. JURISDICTION OF FEDERAI. COOKT — AMOUKT IN CONÏROVEKST — SdIT TO QuiET 

Title. 

To give a fédéral court Jurisdictlon of a suit to quiet title to a tract of 
land, in which a number of persons are joined as défendants, between 
whom no privity of title exista, and each of whom clalms title to a sep- 
arate part of the tract, the value of the property in controversy between 
each défendant and the complainant must exceed $2,000.1 

In Equity. Suit to quiet title. Heard on application for pre- 
liminary injunction, and on objection by défendants to jurisdiction. 

Guthrie & Guthrie, for complainant, 

Seawell & Biu-ns and Black & Adam^, for défendants. 

SIMOMTpî^, Circuit Judge. Tbis is a bill filed by.T. W. Stemmler 
to remoye a cloud upon bis title. He allèges tbat he is the owner in 
fee simple and in possession of a tract of land in Nôrtb Carolina 
of 233 acres, acquired by and beld by him under one title and in one 
body. The bill makes A. H. McNeill, George W. McNeill, H. B. 
Shields, W. G. Carter, and K. H. Worthy défendants, and charges 
tbat tbeyare setting up daims of title to a large portion of said land, 
if net ail of it. . "The exact or definite parts thereof claimed by défend- 
ants, and the exact location of their several pretended claims, your 
orator is not informed. The défendants, each and ail of them, bave 
disputed your orator's ownership of the aforesaid tract, and by their 
claims bave cast a cloud upon tbe title thereof," besides threatening 
f orcible entry thereon. The prayer of the bill includes a prayer for an 
injunction. A rule to show cause having been issued, ail of them 
respond. Carter disclaims; The others show, for cause: (1) Tbat 
the land in controversy is not of the value of $2,000, and eo the case is 
not within the jurisdiction of thia court. (2) Tbat there is no privity 
whatever between the défendants, each of whom claims a separate 
tract of land, derived from a distinct source of title, held under sepa- 
rate grantors, in no wise connected with each other, not deriving title 
from a common source. (3) Each several part so claimed is much less 
than two thousand dollars in value. (4) Ail deny tbat complainant 
bas any title. 

1. Value of land claimed by complainant: AfBdaVits on this point 
bave been submitted by ail the parties. Thé conclusion of fact by 
évidence from aflBdavits is never quite satisfactory. It appears, how- 
ever, from the prépondérance of évidence thus fumished in this case, 
tbat the land claimed by complainant was actually more than |2,000 
in value at the time of flling the bill. 

1 Jurisdiction of circuit courts as determiiied by amount In controversy, see 
notes to Auer v. Lombard, 19 C. C. A. 75, and Tennent-Stribling Shoe Co. t. 
Eoper, 36 C. C. A. 459. 
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2. It would seem to be in accordance with the practice in equity, 
which requires ail persons in interest to be made parties, to include 
ail persons who claim title in any portion of this land. The En- 
cyclopeedia of Pleading and Practice (volume 17, p. 323), lays down 
this rule, and adds that it is not necessary that there should be privity 
or connection between the défendants. But it is admitted that many 
of the cases quoted to sustain this doctrine lay stress upon the fact 
that ail the défendants claim title from a common source. This is 
especially the fact in the case of I^sher v. Hepbum, 48 N. Y. 41, 
and is the ground for the décision. 

3. The next objection présents a more serions question. It is the 
rule of the fédéral courts that, if there be several co-plaintiffs, each 
plaintiff must be compétent to sue, and, if there be several défendants, 
each défendant must be liable to be sued, or jurisdiction cannot be en- 
tertained. Coal Co. t. Blatchford, 11 Wall. 172, 20 L. Ed. 179; Clear- 
water v. Meredith, 21 How. 489, 16 L. Ed. 201; Smith v. Lyon, 133 
U. S. 315, 10 Sup. et. 303, 33 L. Ed. 635. So, in this case, if each de- 
fendant has a separate and distinct claim of title to a parcel of the 
land, which is below $2,000 in value, he could not sue for it in the cir- 
cuit court, and it would appear that he could not be sued for it in that 
court. In Walter v. Railroad Ce, 147 U. S. 370, 13 Sup. Ct. 348, 
37 L. Ed. 206, the railroad company had been assessed for taxation at 
a rate supposed to be exorbitant. It instituted proceedings in the 
circuit court of the United States, praying an injunction against the 
sheriffs of several counties, prohibiting them from levying the tax. 
The aggregate of the taxes exceeded |5,000, but they were assessed 
in several counties, and in no one county did the tax amount to |2,000. 
The suprême court held that the circuit court was without jurisdiction. 
After elaborate discussion, the court concludes : 

"In short, the rule applicable to several plaintiffs having separate clalms, that 
each must represent an amount sufflcient to give the court jurisdiction, is 
equally applicable to several liabilities of différent défendants to the same 
plaintiff." 

The whole subject is elaborately discussed in Gibson v. Shufeldt, 
122 U. S. 27, 7 Sup. Ct. 1066, 30 L. Ed. 1083, and the same conclusion 
is reached. There can be no doubt that when the resuit of a suit, if 
successful, would be a separate decree against each défendant, the 
value of the dispute between such défendant and the plaintiff must 
exceed |2,000. In Clay v. Field, 138 U. S. 479, 11 Sup. Ct. 425, 34 
L. Ed. 1049, the authorities are quoted, and this principle is laid down : 

"If several persons be jolned In a suit in equity or admiralty, and hâve a 
common and undivided interest, though separate as between themselves, the 
amount of this joint claim or liability will be the test of jurisdiction. But 
when the interests are distinct, and they are Joined for the sake of convenienee 
only, and because they form a class of parties whose rights and liabilities 
arose out of the same transaction, or hâve relation to a common fund or mass 
of property sought to be administered, such distinct demanda or liabilities can- 
not be aggregated together for the purpose of givlng jurisdiction. Each must 
stand or fall by itself alone." 

The objection is well taken. The restraining order heretofore is- 
sued is diesolved, and the case is retained for such f urther proceedings 
as the parties may think proper. 
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UNION NAT. BAÎÎK OF OHIGAGOv. McKBY. 
(Circuit Court of Appeaïs, SeVënth Circuit. June 21, 1900.) 
: ' ; No. 610. 

Equitt— MisTÀKE— Payment op Fond bt LieNholder to Trustée in Bank- 

EUPÏCY. 

Where a bank, holding th© note o£ a banlirupt and funds on deposlt 
sufflcient to patisfy the saçie,' paysithe entire fund oyer to the trustée 
in bankruptcy, through oversight, wltbo\it, .first satlsfying tbe note, it is 
entitled to recover the amount of the note from the trustée In a court of 
equlty, without flrst olïèring to satisfy the noté or bringing It into court 
for caricellàtlon. ■ , ,j 

Pétition for Keyision of Depision of the District Court of the United 
States for the Northern Division of the Northern District of Illinois. 

This matter waë héard at'the October session; 1899. The eoiïrt Is asked to 
revisé in matter oflaw the decjsloa of the district court for the Northern 
district of Illinois, Northern di;^lsion, denying the pétition, ol the Union Na- 
tional Bank of ÇhicagQ for an order upon thie trustée of the ëst^te ^î Buchanan 
& Eeèns, barik^tipts, to répàyVthè bank $1,000, alleged to have'been paid by 
the bank to thé "trustée thl-otl^Blnistake. Thé faets arénbt In dispiite and 
in substance are' theSe: On November 3> 1898,. the Bank iof Commerce of 
(j!l)icago transf^rred to th^ Unlqn National B&a^ rits deposite; and bill^ receiv- 
aWe, Including tlie deposlt pi Bflohanan^ Reens, amoun.ting to $1,400, and a 
note of that flrin ïor $1,000, payable on Jahùàry l6, 1899, By November 7, 
1899, whén; ùpon thfelr vôluûtary pétition theilflléd, Buchânaù & Reens were 
adjaflged bankrapÉs, the deposit had bëen tocreased to $2j583.'95, and on or 
about the lfi(th otthe month McKey, who hàd been appointed trustée of the 
bankrupt estatÉt,i4ië^ out of: the bank the entlre sum depogited; the bank 
by oversight nëgïéct}iig to avàîl Itself of thé rl^ht to deduct thé ^présent value 
of the note' #Mch' ■ It held agàinst the bankrupts. This the réfei-ee, to whom 
the pétition was referred, foutad to bave been "an accident,*' due in a measure 
to tbe negligeupC; of, the président of tbe bank, but* under the unusual circum- 
stancés, not of à cnaj:acter so culpable as to bar thç claim. The.contrary opin- 
ion of the district. court, a copy of ychich Is sét out in the pétition presented 
hère, coricludes as foUows; 

"The évidence shows that, at the tlme the président of the Union National 
Bank O. K.'d.the chéck payable to tie trustée,' the fact of thé possession by the 
bank of the $1,000 note had escaped hls minfl. In légal efCect Uje pétition of 
the tjank seekSithe rç-establishnient of a lien. ,Tbpre seèms to be no doubt 
that thé monçy,Wâs paid to thé trustée by'oVérsight. While the question of 
whàt constitùfès àniistake of fact sufflcient tb'bé reliéved aigàinst in equity 
arises in this snit'î(*et in the rbind of the court the décision of that question 
i? not necessary i iierein. .None ol! the authorlties cited by the parties draw 
the line between the right to ijecover moneys ,pald by mista^e^.and the right 
to haVé a lien restored. Nélthei' do they distlngulsh betwéeh cases of ordi- 
nary liabllity, <ill the parties ■belngsolvent, and-the Cases wherè a preferment 
is at issue,' :and tJae rightsof tMrd parties^ hàvé attachéd. Whllé in some 
particulars a trustée may bé sald to repreteiit thé bankrùpt, ' yét he is the 
trustée and répresentatlvie' of the credltoTs+àlsw, and Ws recelpt of moneys be- 
longing to the bànlrrupt estate ' vests in «ach' éreditor an 'Interest therein. 
The money rêceived on the oheck in question was mingled -Wlth bther moneys' 
in the handsof thé trustée. Thé identical filads eannot be déslgnaféd. Thé 
rights of the bailk were based lipoa possessibn; Would not thé Order asked 
require the court to create a new llenï In order to éorilply-iwiih the prayer 
of the petiti9n,.the.çe^irt.TjYonldhfl,ye tp déclare! a lien upon the Identlcal funds 
allegéd tb hâve been In thé' Jiossefesioii oï théUiiIon National Bank, but upon 
other moneys. This the court 'Cànnot do. Thè petitioner must prorate with 
the other creditors." 
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Eli B. Filsenthal and Herman Frank, for petitioner. 
James A. Fullenwider, for respondent. 

Before WOODS, Circuit Judge, and BUNN and ALLEN, District 

Judges. 

PEE CURIAM. The décision below was contrary to the principles 
enunciated bv tliis court in the case of Oil Co. v. Hawkins, 46 U. S. 
App. Llo, 20"C. C. A. 468, 74 Fed. 395. It was not necessary that the 
bank should hâve offered to surrender the note in its possession to tlie 
trustée, or should hâve brought it into court for cancellation. The 
clerk will certify to the district court direction to set aside the orders 
sustaining exceptions to the report of the référée and dismissing the 
pétition, and to enter an order granting the relief prayed for. There 
shall be no recovery of costs in either court. 



LITTLE FALLS ELECTRIC & WATER CO. v. CITY OF LITTLE FALLS 

et ai. 

(Circuit Court, D. Minnesota, Fourth Division. June 16, 1900.) 

1. Mdnicipai, Corporations— Contracts por Water and Ltghts. 

Contracts by the authorities of a municipality for water and lighte to be 
furnislied to ttie municipality and its inliabitants are not made in the exer- 
cise of the governmental powers of tlie municipality, but of its proprietary 
or business powers, and are governed by the rules applicable to contracts 
made by individuals or business corporations. Such a contract, when 
fairly made, without fraud or imposition on the part of the other party. 
or misconduct or bad faith on the part of the offlcers acting ou behalf of 
the municipality, and which was not unreasonable In its terms when made, 
cannot be répudia ted by the municipality after the other party has ex- 
pended money in the building of works in reliance thereon, and so long 
as such party compiles with its provisions. 

2. Same— Validity of Contracts— Lbngth of Term. 

Thirty years is not such an unreasonable length of time for the running 
of a contract for supplying a city or village with water as will entitle the 
municipality to avoid it on that ground, where it involves the érection and 
maintenance of an expensive plant by the other party. 

8. CONSTITUTIONAl, LaW — IMPAIRMENT OF OBLIGATION OF CONTRACTS— ClTT Or- 
DINANCES. 

A city council, having power to contract for the supplying of water and 
lights to the city and its inhabitants, may also grant such franchises foi 
the use of the streets as are necessary or convenient for the construction 
and maintenance of the necessary works and appliances for fumishins 
such supplies; and such a grant, when accepted and acted upon by tha 
grantee, constitutes a contract protected by the constitution of the 
United States from impairment by state législation. Ordinances or reso- 
lutions passed by the city council under its delegated législative powers, 
attempting to annul the contract and repeal the grant, are within the 
constitutional inhibition, and invalld. 

4. Municipal Corporations- Coij.struction op Water oh Light Plants— In- 
jonction. 

Water or light companies having contracts with a city and grants of 
franchisea. neither of which are exclusive, are not entitled to an injunc- 
tlon to restrain the city from constructing plants of its own for supplying 
water or lights tar municipal purposes only, where it does not appeai 
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that the opération of such plants wlll necessarily Interfère with the con- 
tract rlghts of such companles. 

In Equity. Suit to enjoin the enforcement of ordinances passed by 
défendant city alleged to impair the obligation of contracta between" 
the city and complainant, and for the enforcement of such contracts. 
On final hearing. 

C. A. Lindbergh and Davis, Kellogg & Severance, for complainant. 

Càlhoun & Bennett, for defendaiits. 

LGCHREN, District Judge. Final hearing in this suit was had on 
March 27, 1900, upon the bill, answer, and the évidence taken in the 
cause. From the admissions in the ansv?er, and from the évidence 
presented at the hearing, it appears that ail the allégations of mat- 
ters of fâct eontained in the bill are true as therein set forth. It was 
conceded by the défendants" counsel on the hearing that ail the works 
and appliances constructed by the complainant, and constituting its 
water plant and electric lighting plant at the city of Little Falls, were 
efficient, and fully complied with ail of the provisions, stipulations, 
and conditions of the contracts between the complainant and the de- 
fendant city under which thèse plants were erected and established, 
and that complainant has at ail times performed its contracts and 
obligations as alleged in the complaint. Since the commencement of 
this suit the common council of said city has, by ordinance, granted 
to the complainant the right to continue and maintain its Ivater main 
upon.the bridge across the Mississippi riveif; so that the matters al- 
leged in subdivision 8 of the bill need no longer be considered, except- 
ing in so far as that paragraph may state matter of équitable jurisdic- 
tion existing at the time the suit was be'gun. As to the allégations 
of congpiracy and confédération tO' injure the crédit of the complain- 
ant, and destroy the value of its property, an inspection of the ordi- 
nances and resolutions of the common council, commencing with the 
ordinance passed over the mayor's veto, April 4, 1896, assuming to 
abrogate and take away ail the franchises and contract rights of the 
complainant, while refusing to pay for water and light received and 
used, shows a settled and persistent purpose, by unlawful means, to 
disable the complainant from carrying on its business, destroy its 
crédit and the value of its property, and to coerce the complainant 
to sell its water and light plants tO' the city for the inadéquate price 
ofifered. The acts of the défendant city and its officiais admit of no 
other explanation. 

The contracts under which the water and light plants were con- 
structed and operated appear to be valid, and should be enforced. 
The village council, and subsequently that of the city, was authorized 
and empowered to contract for the construction of such plants, and 
for the supply of water and light for public uses, and had the right 
to grant the use of streets for such purposes. This iâ conceded, but 
it is claimed on the part of the défendants that the contracts were 
invalid because made for an unreasonable length of time, at rates 
to be paid which were unreasonably high. Contracts on the part of 
a municipality for the supply to the municipality and to its citizens 
of water and light are not made in the exercise of the governmental 
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powers vested in the municipal council, but of its proprietary or busi- 
ness powers. It is acting for the private benefit of itself and its 
inliabitants, and its contracta of that character are governed by 
tlie same rules that govem contracts of private individuals and cor- 
porations. Illinois Ttust & Savings Bank v. City of Arkansas City, 
22 C. C. A. 186, 76 Ped. 271, 34 L. R. A. 518, and cases cited. 

There is in this case no allégation or pretense of any actual décep- 
tion or fraud on the part of the complainant or its grantors in obtain- 
ing the franchises and contracts from the village or the city, or of 
misconduct or unfaithfulness on the part of the village or city coun- 
cils in granting such franchises and entering into such contracts. 
It is charged that a larger number of lights and of hydrants than 
were necessary were contra cted for; but that was a matter for the 
judgment and discrétion of the conncils who made the contracts, and 
the évidence shows that ail hâve been used by the city, and the num- 
ber of each has been voluntarily increased from time to time by sub- 
séquent councils. The défendants also claim that the rates to be paid 
by the city for water and lights are unreasonably high. This, again, 
was matter of contract and agreement. It does not appear that at 
the time thèse contracts were made any one else was willing to con- 
struct and operate such works at that place upon better terms, or to 
furnish water or lights at lower rates; and compared with rates 
obtained in other cities, as shown by the évidence, the rates in this 
instance, though libéral, do not appear to be unreasonable. The most 
serions contention of the défendants is that thèse contracts were 
invalid, as attempting to bind the city for an unreasonable length of 
time; and the holding of our state suprême court in Flvnn v. Water 
Ce, 74 Minn. 180, 77 N. W. 38, 78 N. W. 106, is relied' upon as sus- 
taining this contention in respect to the very contract for water 
supply now nnder considération. Tbat case does not hold that the 
municipality could not make such a contract for a term of 30 years, 
if favorable and reasonable in. other respects, but that a contract for 
such a length of time, requiring the city to pay for between 35 and 40 
per cent, more hydrants than its needs required, at 100 per cent, 
more than their value, as admitted by the demurrer in that case, 
w^as unreasonable and void. On reargument even this statement of 
the law is obscured and buried under a mass of superlatives. There 
is no doubt that such a contract as the demurrer admitted in that 
case would be void, as showing on its face that the council had either 
been grossly imposed upon or had acted in bad faith; and the length 
of time during which the city was to be bound by such admittedly 
outrageons stipulations, even if for 20 or 15 years, wonld be a very 
important élément in the frand. No authority is cited tending to 
sustain the proposition that 30 years is an unreasonable length of 
time for a contract to supply a city with water, and from the évi- 
dence adduced and cases cited on the hearing in this case it appears 
to be not an unusual length of time. Considérable investments of 
capital seek long terms. Thirty years is not an unusual length of 
time for the running of municipal bonds, where, after the periodical 
payment of interest, the whole capital invested is returned in cash 
at the maturity of the bonds. The capital invested in a water or light 
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plant is subject to hazards frôm the éléments and other dangers, and 
is pérmaiieatly expended, and no prudent person would make sucli 
an investmeatexcept upon a contract for a fairly long term of years. 
In the light of ail the évidence in, the case, it cannot be said that 
thèse contracta were unreasonable in respect to the time they were 
to run, or that they were not in every other respect honestly, intelli- 
gently, and fairly entered into, and as faivorable for the city of Little 
Falls as that city could hâve obtained at the time they were made 
and entered into. 

It f ollows from the foregoing that the ordinance a copy of which, 
marked "Exhibit A," is attached to the complainant's bill, as amended 
by the ordinance a copy of which, marked "Exhibit B," is also at- 
tached to said bill, both of which were duly accepted by W. M. Fuller 
and S. Stoll, named thereiu, were and are légal and valid, and vested 
in the said W. M. Fuller and S. Stoll, and their assigne, the rights, 
privilèges, and franchises tijerein granted and set forth, and together 
with the resolution, a copy of which, marked "Exhibit F," is at- 
tached to said bill, constituted a valid and binding contract between 
the said city of Little Palis and said Fuller and Stoll, and their as- 
sigas, which rights, privilèges, franchises, and contract rights were 
duly transferred to and vested in thè complainant by the said Fuller 
and Stoll by the instrument a copy of which, marked "Exhibit D," 
is attached to said bill. As the complainant, within the time pro 
vided for in Said ordinances, constructed, completed, ând had in use 
the System of waterworks, in ail thihgs as specifled in said ordinances, 
and to the satisfaction and accéptance of the council of said city, 
and bas ever since complied in ail things with said ordinances and 
said contracts, and ail subséquent resolutions of said council set forth 
in said bill respecting additional hydrants and water service, the 
said city is obligated to pay thërefor at the rates provided for by 
said ordinances and contracts, and the mutual obligations of the 
complainant and of said city will continue to the end of the term 
of 30 years fixedby said ordinances. 

Similar conclusions follow in ail respects from the facts shown 
in regard to complainant's electric light plant, and the franchises, 
contracts, construction, maintenance, and fumishing of light to the 
city, and the continuing obligations resting upon the complainant 
and said city during the term of 20 years provided for in the con- 
tract between them of August 21, 1890, a copy of which, marked 
"Exhibit U," is attached to said bill. 

An ordinance passed by a municipal council, within the scope of 
its powers, has the force of law. 1 Dill. Mun. Corp. § 308. The 
common council of Little Palis, having the power to contract for the 
supply of water and light to the city and its inhabitants, could law- 
fully grant by ordinance sueh franchises in respect to the occupation 
and use of its streets and public grounds as are necessai-y or con- 
venient for the construction, maintenance, and use of the works, ap- 
pliances, and instrumentalities by which euch supplies must be fur- 
nished. In Walla Walla v. Walîa Walla Water Co., 172 U. S. 1, 9, 
19 Sup. et. 81, 43 L. Ed. 345, the court, after referring to several 
decided cases, adds: 
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"ït is true that in thèse cases the franchise was granted directly by the 
State législature, but it Is equally clear that such franchises may be bestowed 
upon corporations by municipal authorities, provlded the right to do so is giveu 
by their charters. State législatures may not only exercise their sovereignty 
directly, but may delegate such portions of It to inferior législative bodies as, 
in their judgment, is désirable for local purposes." 

And such grant of franchise, after performance by the grantee, 
is a coutract protected by the constitution of the United States 
against state législation to impair it. New Orléans Gaslight Co. 
V. Louisiana L. & H. P. & Mfg. Co., 115 U. S. 650, 6 Sup. Ct. 252, 
29 L. Ed. 516; Waterworks Co. v. Rivers, 115 U. S. 674, 6 Sup. Ct. 
273, 29 L. Ed. 525; Louisville Gas Co. v. Citizens' Gaslight Co., 115 
TJ. S. 683, 6 Sup. Ct. 265, 29 L. Ed. 510; Walla Walla v. Walla Walla 
Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341. 

State législation includes, of course, législation by municipal bodies 
created by the state with powers of législation for local purposes. 
In the case last above cited (at page 10, 172 U. S., page 81, 19 Sup. 
et, and page 346, 43 L. Ed.), the court says: 

"We linow of no case in which it has been held that an ordinance alleged 
to impair a prior contract with a gas or water company dld not ereate a case 
under the constitution and laws of the United States." 

It follows, therefore, that the ordinance (Exhibit J, attached to 
the bill) passed by the common council of Little Falls, April 4, 1896, 
over the veto of the mayor, purporting to repeal the prior ordinances 
{Exhibit A and Exhibit B) which gi'anted the franchises under which 
the water plant was constructed, as well as the resolution (Exhibit 
W, attached to the bill) passed by the same common council on the 
3d day of Pebruary, 1896, purporting to annul, set aside, and can- 
cel the contract (Exhibit U) between said city and the complainant 
of August 2, 1890, whereby said city contracted to use and pay for 
22 arc lights, at the rate of |96 per year for each for the term of 28 
years from that date, were acts of a législative character, relating 
to matter within the gênerai scope of the authority of the common 
council, but having the eflect, if valid, to impair and destroy the 
franchises and contracts under which the complainant had con- 
structed, maintained, and was and is operating its water plant and 
electric light plant, and performing its contracts with said city. 
Hence the said ordinance (Exhibit J) and the said resolution {Exhibit 
W) are both invalid, being in contravention of that clause of sec- 
tion 10, art. 1, Const. U. S., which forbids any state from passing 
any law impairing the obligation of contracts. They injuriously af 
fect the complainant by casting a cloud upon its franchises and right 
to occupy and use the streets and public grounds of the city, and 
upon the validity and continued existence of its contracts with the 
city for the supply to it of water and light, and thus tend seriously 
to depreciate the value of complainant's property, impair its crédit, 
and embarrass its business. 

As to the showing to the effect that the city of Little Falls is taking 
steps to construct a plant for the supply of water and electric light, 
it appears that the complainant's franchises are not exclusive, and 
that there was not, as in the Walla Walla Case, above cited, anj 
contract on the part of the city that it would not, during the term 
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for \*?hich the franchises M'ere granted, erect, maintain, or become 
interested in otb.er like works. The bill also allèges that private 
cOnsumers of water will not make connections with the proposed 
plant of the citj, so that the case does not come within the holding 
m the récent case of Southwest Missouri Light Go. v. City of Joplin 
(C. C.) 101 Fed. 23. There seems to be no sufflcient reason for en- 
joining the city from constructing and operating a water plant and 
electric light plant to supply itself, over and above the water and 
light which it has contracted to receive from, and pay for to, the 
complainant, as such construction of a new plant would not release 
or affect its contracts with complainant. 

Unless counsel for the respective parties shall stipulate as to the 
amount owing and unpaid at the time of the commencement of this 
suit from the défendant city to the complainant, for light and water 
furnished by complainant to said city under eaid contracts, the case 
may be referred to a spécial master to compute such amount from 
the évidence already taken in this case and the admissions in the 
pleadings, taking any further évidence he may deem necessary. And 
decree may be entered adjudging and decreeing that the complain- 
ant's franchises and its contracts with the city of Little Palis (which 
may be particularly described therein) are valid and subsisting, and 
that said ordinance passed April 4, 1896 (Exhibit J), and said resolu- 
tion passed February 3, 1896 (Exhibit W), are invalid and of no force, 
and that the complainant recover of the défendant the city of Little 
Falls the amount of money owing and unpaid by said city to said 
complainant, as the same aliall be âxed by stipulation or by report of 
spécial master as above provided for, together with the costs and 
disbursements of this suit. 



TOMPKINS V. ORAIG. 

SAME T. BSHBLMAN. 

(Circuit Court, B. D. Pennsylvania, July 10, 1900.) 

No. 44. 

On rehearing. Denied. 

For former opinion, see 102 Fed. 69. 

McPBDERSON, District Judge. A reargument of this motion is 
asked for on the ground that ïelegraph Co. v. Purdy, 162 U. S. 329, 
16 Sup. et. 810, 40 L. Ed. 986, was not brought to the attention of 
the court; that case deciding, it is said, that such a suit as the 
présent is founded, not upon a record of another tribunal, but upon 
the original contract of subscription. In a sensé, it is true that the 
liability now sought to be enforced is based upon the contract of 
subscription; for, if no such contract had been made, the order of 
the lowa court would be without validity. But it is also true that 
the contract of itself gave no right of action. The contract was con- 
ditional. The defendant's obligation to pay a given assessment could 
only arise after the happening of certain contingencies, namely, in- 
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solvency of the corporation, ascertainment of the need for an assess- 
ment, and an order of court levying the charge upon each stockholder. 
The plaintiff's right to sue dépends, therefore, not only upon the 
defendant's contract, but also upon the judicial action talien by the 
lowa court; and of this action the record of that court is the indis- 
pensable e^'idence. This being eo, I remain of the opinion that it is 
quite as correct to say that the suit is founded upon the record, as 
to say that it is founded upon the contract; and accordingly I con- 
tinue to believe that the défendant is entitled to hâve the whole rec- 
ord set out, in order that this court may détermine whether a com- 
plète right to sue ever existed, and also whether such right ap- 
parently continues to exist. 
The motion for a reargument is refused. 



NOETH CHICAGO ST. ET. CO. v. BUKNHAM et al. 

(Circuit Court of Appeals, Seventh Circuit June 21, 1900.) 

No. 586. 

1. TKIAL— JOINDBR OF IsSUE— WaIVER. 

By going to trial after the filing of additional counts to plaintiff's décla- 
ration, and introducing évidence thereunder, défendant waives ail right 
to object that issue was not joined on such counts. 

2. Plbadinq— Ambndments— Practice in Fédérai. Courts. 

Eev. St. 111. c. 7, § 1, authorizing amendments to pleadings, either In 
form or substance, for the furtherance of justice, at any time before judg- 
ment, will not be f ollowed by the fédéral courts to the extent of permit- 
ting amendments which involve the formation of new issues after ver- 
dict. 

8. APPBAL — ASSIGNMENT OF ERRORS— FORM. 

TJnder Cir. Ct. App. Eule 11 (31 C. C. A. cxlvi., 90 Ped. cxlvi.), requiring 
appeUant, in his assignment of errors, to set out separately and particu- 
larly each error asserted and tntended to be urged, and providing that 
errors not so assigned will be disregarded, an assignment of error alleging 
that the court erred in sustaining, and in not overruling, plaintifï's demur- 
rer "to the pleas filed by défendant to the additional counts," will not be 
revlewed, where the demurrer is in effeet a separate demurrer to each 
plea, and It is not pretended that the rullng in respect to several of the 
pleas is wrong. 
4. PiiBADiNG — Amendments— Limitations— Causes of Action— Idkntity. 

Where several pleas setting up the statute of limitations are filed to 
différent counts in an amendment to a déclaration in assumpslt, on the 
theory that the additional counts are on causes of action not embraeed in 
the original déclaration, it should be averred in each plea that the promise 
alleged in the count to which the plea is addressed was not made within 
five years before the fliing of that count; and, uniess the fact is sufficiently 
apparent on comparison of the new count with the original déclaration, it 
should be alleged that the undertaliing alleged in the count Is not the 
same as that originally declared upon. 
6. Sales— Action pob Pkice— Contract — Evidence. 

In an action by a manufacturer for the prlce of a motor made from a 
model under a contract that the price should be the actual eost of con- 
struction, at the regular rate charged by plaintifCs for simllar work, a 
letter addressed by plaintifCs to défendant, saying that they had com- 
pleted their accounts for the cost of the motor, that the same amounted to 
$5,165, and that invoice was inclosed accordingly, the receipt of which was 
acimowledged by défendant without questioning the correctness of the 
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statenieot of the cost of construction, Is compétent erldence of the priée 
of the motor. 
6. Samb— Manufacturbd Article— Dkfkctivb CoNSTRUCTiorr— Damages. 

TJnder a seller's contract to build a motor from a model furnlshed hlm, 
without warranty that it shall be adapted to the work for which It is In- 
tended, if the motor does not conform In ail respects to the model, but is 
aeeepted by the vendee.the latter can recover as damages only the cost 
of making the changes of construction necessary to meet the requlre- 
ments of the contract 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

George A, Carpenter, for plaintiff in error. 
Charles S. Holt, for défendants in error. 

Before WOODS, Circuit Judge,. and BUNN and ALLEN, District 
Tudges. 

WOODS, Circuit Judge. This cause was heard at the October ses- 
sion, 1899. The action way brought bj the défendants in error, com- 
posing the ârm of Bumham, Williams & Co., of Pennsylvania, to re- 
cover of the North Chicago Street-Railway Company the price of a 
steam tramway motor alleged to bave been manufactured by the com- 
plainants for the défendants, and delivered on or about the 31st day 
of October, 1892. The original déclaration contained a spécial count 
and common counts in assumpsit, on which issue was joined by the 
plea of non assumpsit. For a fuller statement, see the décisions of 
this court reported in Bumham v. Kailway Co., 59 U. S. App. 274, 30 
C. C. A. .'jgé, 87 Fed. 168, and Id., 60 U. S. App. 223, 32 C. C. A. 64, 
88 Fed. 627. A third trial of the case was had on December 14, 1898, 
which resulted in a verdict and judgment for the complainants for the 
sum of $6,175, the amount of their demand and interest, less |300. 
Numerou^ errors hâve been assigned, but it is insisted only that the 
court's charge was erroneous in respect to the measure of damages, 
that there was no évidence adduced tending to prove the contract price, 
and that the court erred in sustaining the demurrer to the pleas filed 
by the plaintiff in error to the additional counts of the déclaration. 

The pleas to which the demurrer was sustained hâve a peculiar and 
anomalous position in the record. The trial was had on December 
14, 1898, and the verdict was returned on that day, but aq entry made 
on the next day shows an or'der, by agreement, "that the verdict pub- 
lished herein on the 14th inst. be considered as sealed, opened, and read 
as of this date." It is said in the briefs that the additional counts 
of the déclaration were flled after the jury was charged, but it does not 
so appear by the record. The first entry, of December 14th, the day 
of the trial, sihows the flling by leave of court of "additional counts to 
the déclaration," which are set ont at larga A second and distinct 
entry shows the impaneling of the jury, the hearing of the évidence, a 
motion by each party for a peremptory instruction overruled, leave 
to the plaintiffs to file additional counts, objection and exception by 
tbe défendant, the retirement of the jury after instructiouj, the return 
of the verdict into open court, and the entry by the défendant for a 
motion for a new trial. The bill of exceptions shows that leave to file 
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additional counts was asked and granted during tke course of the 
court's charge to the jury, in response to an objection by counsel for 
plaintiff in error that the reeovery could be only for what the machine 
had been proved to be worth, and net, as the court had instructed, for 
the contract price less the cost of putting it in proper shape; but 
neither by the docket entry nor by the bill of exceptions does it appear 
that additional counts were filed in pursuance of the leave so shown to 
hâve been asked and granted. By going to triai and adducing évi- 
dence, the parties waived ail right to object that issue had not been 
joined on the additional counts filed before the commencement of the 
trial. There was, in effect, an agreement to proceed as if issue had 
been joined by a plea of non assumpsit. The motion for a new trial 
was overruled on January 2.3, 189!), "with leave to the plaintiff to 
move for a rule on the defeiidant to plead to the amended déclaration 
before the entry of judgment," and on the ensuing 23th the défendant 
was ruled to so plead within three days. On the next day the pleas 
were flled ; the flrst being non assumpsit ; the third, fif th, and seventh 
being déniais of particular allégations of the several additional counts; 
and the second, f ourth, and sixth each setting up the statute of limita- 
tions, — the essential averment being that "the défendant did not at any 
time within five years next before the commencement of this suit 
undertake or promise in manner and form," etc. The statute of Illi- 
nois (Kev. St. c. 7, § 1) authorizes "amendments in any process, plead- 
ing or proceeding," in an action, "either in form or substance, for the 
furtherance of justice, on sudi terms as shall be just, at any time be- 
fore Judgment"; but that statute, if designed to go so far, will hardly 
be followed by the fédéral courts to the extent of ordering or permit- 
ting, after verdict, amendments which involve the formation of new 
issues. The demurrer which was sustained was addressed to the pleas, 
"and to each and ail of them," except the flrst, — "to the second, fourth, 
and sixth," on the ground of insufflciency to bar the action, and "to 
the third, fifth, and seventh," on the ground "that said pleas, and each 
of them, are équivalent to the gênerai issue, and are otherwise insuf- 
ficient in law." It was, in effect, a separate demurrer to each plea, 
and the Tuling thereon was, therefore, a décision in respect to each that 
it was insufflcient, or was équivalent to a gênerai déniai ; but the as- 
signment of error, instead of challenging the ruling upon each plea, 
or even in respect to each of the two distinct classes of pleas, contains 
only the spécifications that the court erred in sustaining, and in not 
overruling, the demurrer of the plaintiffs "to the pleas flled by the de- 
fendant to the additional counts." This is a plain failure to comply 
with the requirement of our rule 11 (31 C. C. A. cxlvi., 90 Fed. cxlvi.), 
that the assignment of error "shall specify separately and particularly 
each error asserted and intended to be urged." In respect to the third, 
fifth, and seventh pleas, it is not pretended that the ruling on the de- 
murrer was wrong; and it follows that a spécification of error cannot 
be good which treats the ruling as a unit, presenting one question, 
when technically it involves six and really two distinct questions. 

It is further to be observed that the pleas which set up the statute 
of limitations do not présent the question which, according to the 
briefs and the argument at the hearing, they were designed to présent; 



672 102 FEDERAL REPORTER. 

that is to say, whether the additional counts are for causes of action 
not embraced in the original déclaration. To raise that question it 
should hâve been averred in each plea that the promise alleged in 
the count to which the plea was addressed was not made within flve 
years before the flling of thaï count; and, unless the fact is sufficiently 
apparent upon comparison of the new count with the original déclara- 
tion, it should also hâve been averred that the promise or undertaking 
alleged in the count is not the same as any of the promises or under- 
takings originally declared upon. The évidence is in the record, and 
shows beyond controversy that the statute had not run -when the suit 
•was brought. Without regard, however, to any question of pleading 
or defect in the assignment of errors, the court is of opinion, on the 
merits, that the additional counts presented no cause of action which 
was not provable under the original déclaration. 

There was compétent évidence of the price of the motor. The con- 
tract was that the price should be the actual cost of construction, at 
the regular rate charged by the complainants for similar work; the 
total being estimated, as nearly as could be, at about f5,000. The 
agreed statement of facts shows a letter of November 23, 1892, from 
the complainants to the président of the défendant, in which they 
said: 

"Wé hâve now completed our accounts for the cost of the motor, duplicate 
of the Carels Belgian motor, as per our letter of March 11, 1892; same amount- 
ing to $5,165.00. We inclose invoice accordingly, and shall be pleased to re- 
ceive settlement in due course." 

The receipt of that letter was acknowledged by the vice président of 
the Company, and no question of the correctness of the statement of the 
cost of construction appears ever to hâve been made. The agreed state- 
ment of facts does not say that the invoice mentioned in the letter 
of November 23d was in fact inclosed, and was received by the défend- 
ant, but the inference that it was is manifestly reasonable; and even 
if the letter had contained no référence to an invoice, but only the state- 
ment of the entire cost according to the contract, it would hâve been 
compétent évidence of the fact, in the absence of évidence of further 
inquiry or question about it on the part of the défendant. It is not 
necessary to say, and we do not say, tiiat the letter, by reason of being 
undisputed or unchallenged in respect to the cost, became conclusive 
proof , like an account stated. It is enough for the présent purpose that 
under the circumstances it was compétent évidence upon the point. 

The court instructed to the effect that if the motor did not in ail 
respects conform to the model according to which it was to be con- 
structed, but had been accepted by the défendant, the recovery should 
be for the contract price, less the cost of putting the machine in proper 
shape. There was no warranty by the manufacturers that the motor 
should be adapted to the work or be efiQcient; and it necessarily fol- 
lows that damages for a failure to construct in strict conformity 
to the model should not, and in conceivable cases could not, be esti- 
mated on the basis of différence of value. As constiucted, or if 
constructed in strict conformity to the contract, the motor might be 
of no substantial value, and the défendant nevertheless bound to pay 
the cost of construction according to the contract. On any supposi- 
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tion, however, it is évident that the actual damage suflered by the 
plaintiff in error could not exceed the cost of making the changes of 
construction necessary to meet the requirements of the contract, and 
on that basis, therefore, the measure of recoupment ahould be deter- 
mined. Benjamin v. Hillard, 23 How. 149, 167, 16 L. Ed. 518; Eail- 
road Co. v. Smith, 21 Wall. 255, 22 L. Ed. 513; Marsh t. McPherson, 
105 U. S. 709, 26 L. Ed. 1139; Dushane v. Benedict, 120 U. S. 630, 
7 Sup. et. 696, 30 L. Ed. 810; Manufacturing Co. v. Phelps, 130 U. S. 
520, 9 Sup. et. 601, 32 L. Ed. 1030; Crouch v. Gutmann. 134 K Y. 
45, 31 N. E. 271; Keeler v. Herr, 157 111. 57, 60, 41 N. E. 750. 
The judgment of the circuit court is afflrmed. 



TEXAS & P. Eï. CO. V. WINELAND. 

(Circuit Court of Appeals, Fifth Circuit. May 29, 1900.) 

No. 890. 

1. Railkoads — Négligence — Injdbt to Employé— DBFKCTtvE Appliances — 

Evidence. 

There being évidence tliat ttie derailment of tlie train, by reason of 
which plaintiff was injured, was caused by tlie breaiting of tlie flanges on 
the wheels of tlie locomotive truck, and that the wheels, which were of 
cast Iron, with chilled tires, were not made of reasonably safe niaterial, 
had become worn, and had not been properly inspected, the question 
whether the wheels were of reasonably safe materlal and had been prop- 
erly inspected was properly left to the jury. 

2. Trial— Instructions. 

Where the court instructs the jury that It is incumbent upon piaintifC 
to establish by proof the charges of négligence alleged in his pétition, 
before he will be entitled to recover, and a more spécifie charge as to 
the burden of proof is not requested, défendant cannot eomplain that the 
jury were not Instrueted to find in its favor if plaintiff failed to prove by 
a prépondérance of the testimony that défendant did not exercise due care. 
8. Samb — Construction. 

In determining whether the trial court erred in Instructing the jury, 
the entire charge on the point învolved must be considered, and generally 
the charge must be taken as a whole. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 
T. J. Freeman, for plaintifE in error. 
T. A. Falvey and Walter Davis, for défendant in error. 

Before PAKDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. John Wineland, défendant in error, insti- 
tuted this suit in the circuit court of the United States for the Western 
district of Texas, at El Paso, against the Texas & Pacific Eailway Com- 
pany, plaintifE in error, as défendant, and on October 9, 1899, flled 
his second amended original pétition, in which he alleged, substan- 
tially: That the cause of action was one arising under the laws of 
the United States. That plaintiff in error was, about the 13th day of 
March, 1899, operating a line of railway through El Paso county, 
Tex. That on said date, and prior thereto, défendant in error was and 
102 F.— 43 
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had been in the employ of plaintifl in error as brakeman of one of its 
ireig^t trains; and while in the dischiarge of his duties as sucii brake- 
man, and using due care on his part, while riding on one of the freight 
trains of plaintilï in error the engine and car upon which he was riding 
was, throûgh the négligence ofplaintiff in error derailed and eapsized, 
and he was permanently injured thereby in ail parts of his body,— his 
head eut and bruised, his teeth knocked ont, and one of his legs broken. 
That his leg is permanently deformed, so that he is a cripple for life. 
That said injuries were caused by the négligence of plaintiJÏ in error and 
its employés: First, in havJng éngine wheels in use on the said engine 
which were détective by reason of wear, use, détective and unsuitable 
material, and bad workmanship, and l3y reason of said defects and 
insufficiencies the flanges of said engine wheels broke, and caused and 
contributed to said derailment; second, in the négligence of its em- 
ployés, the engineer and eondnctor of said train, in nmning the same 
upon a curve in the roadbed at a reckless and dangerous rate of speed. 
And that défendant in error was, at the time he réceived said injuries, 
28 years of âge, sound, and skilled as a brakeman, and earning |1,500 
a year, — and claims $15,000 damages. Plaintilï in error answered in 
its flrst aménded original answer, flled October 9, 1899 : First, a gên- 
erai déniai; second, plea that its enginés and machinéry, and espe- 
cially the wheels of said engine, were in gobd condition and repair, and 
safe for qp^rating said engine over its track; that the engine and train 
were operated with care, and the derailment and wreck were an un- 
avoidable accident, against which it could not hâve guarded by the 
use of proper care on its part. There are other matterai of négligence 
charged in the pétition, and défenses set up in the answer, which are 
not stated hère, as no question arîses under them in this record. The 
cause was tried, and resulted in a judgment on October 11, 1899, in 
favor of the défendant in en'or for |5,000. 
The érifbi's assigned in this court are as follows: 

"First. The trial court erred in ref using to glve tp the Jury spécial Instruc- 
tion reqilested by défendant, as follows: 'You Wilïflnd'.f or thé, défendant,'— be- 
cause the only évidence as to the cause of the derailmeiit !pï the train, In 
which plaintiff was injured, was that the train was rurinlng àt a proper and 
safe rate of speed when derailed by jumping the right-hand .rail, and that 
after the derailment it was îound that the flanges of the right side wheels of 
the front truck of the locomotive were broken ofif from a portion of each wheel, 
and the évidence further established that said truck wheels wpre of a kind rea- 
sonably safe for the purpose they were used, and were in a safe condition at 
the time of the derailment, and tlaerefore the évidence adduced on the trial 
wholly failed to show that défendant was guilty of any négligence In furnish- 
ing and usinfe sa!id wheels. 

"Second. The trial court erred in the foUowing paragraphs of the gênerai 
charge given to the jury: ■..<"■''•■ 

" 'it follows from what has been said that If the défendant used reasonablé 
care and prudence In the sélection of its car wheels, and observed the same 
care and caution in maintainlng them in proper order and condition, then you 
are instructed that the défendant would not be liable to the plaintiff in dam- 
ages, although one of the wheels broke, ànd injuries were thereby inflicted 
upon him. . Unavoidable accidents often occur in the management and opéra- 
tion of railway trains, without négligence upon the part of the railway Com- 
pany. And if you flnd, upon considération of ail the testimony in this case, 
that the' injuries claimed by the plaintiff were the resuit of unavoidable acci- 
dent, and not due to any want of care on the part of the défendant in supply- 
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ing the plaintiffi with proper appliances, then on this branch of the case your 
verdict should be in favor of the défendant. 

•' 'If you conclude tliat tlie rate of speed was not excessive, and that in 
running tlie train tlie engineer and conductor exercised reasonable care and 
prudence in looliing after tlie safety of the men, in référence to the speed of the 
train, then upon this branch of the case your verdict should be in favor of the 
défendant,'— because sald paragraphs eontain the only proposition in the charge 
upon whieh the jury was permitted to flnd In favor of the défendant, and re- 
quired the jury to find affirmatively from the évidence that the défendant was 
not guUty of négligence, instead of directing the jury to find in favor of the 
défendant if the plaintiff failed to prove by a prépondérance of the testimony 
that défendant did not exercise due care. as elsewhere explained in the charge, 
in the particulars set out In said paragraphs and their context." 

The flrst assignment of error is not well taken. The évidence offered 
in the case is fully recited in the bill of exceptions, and we hâve given 
it full considération. That the breaking of the fanges on the wheels 
of the locomotive truck caused the injuries to the plaintiff below seems 
indisputable. A presumption that they were defective for the uses 
to which they were put necessarily arises. There was évidence tend- 
ing to show that the said wheels which were of cast iron, with chilled 
tires, were not made of reasonably safe material for use on the trucks 
of a freight locomotive; and there was further évidence tending to 
show that the flanges on the said truck wheels from use had become 
worn (this was in fact undisputed), and had not been recently thorough- 
ly and properly inspected. Under this state of évidence, the questions 
whether the wheels were of reasonably safe material and had been 
duly and properly inspected were beyond the province of the judge to 
décide as matters of law, and were properly left to the jury. 

The contention under the second assignment of error is that the 
effect of the instructions excepted to was to relieve the plaintiff below 
of the burden of proof, and put it upon the défendant. The entire 
charge of the trial judge is contained in the bill of exceptions, and it 
seems to be fair and correct in ail respects. The jury were expressly 
instructed that, "as the plaintiff charges négligence against the de- 
fendant, it is incumbent upon him to establish by proof the négligence 
as alleged, before he will be entitled to recover." If this was not 
sufQciently clear as to the proposition that the burden of proof was 
on the plaintiff, the défendant below might well hâve requested a still 
more spécifie charge. The parts of the charges complained of are 
conclusions immediately following and in connection with the in- 
structions given to the jury on the several questions respectively aris- 
ing in the case, to which no exception was taken, and should be taken 
and considered in connection therewith, and, when so taken, we are 
clear that no error can be predicated thereon. For instance: 

"The plaintiff, therefore, in this case, did not, by virtue of his contract of 
employment, assume any risk incident to the use of a defective wheel, ot 
which defect he was Ignorant, unless the imperfections and defects were ob- 
vious and open to observation, in which case he would be presumed to know 
them; and it was the duty of the défendant, in employing tbe plaintiff as a 
brakeman, to use reasonable care and prudence in the sélection of such engine- 
truck wheels as would be reasonably safe and properly adapted to the use for 
whieh they were intended, and it was its further duty to maintain such wheels 
and other appliances in a reasonably safe condition. As has been before said, 
it was not the duty of the défendant to supply the plaintiff with the best and 
safest or newest appliances for the purpose of securing his safety, but it was 
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its duty to use ail reasonable care and prudence for the safety of plalntlfC and 
others in its service, by providlng tliem wlth machlnery reasonably safe and 
suitable for the use of the latter. It follows from what has been said that if 
the défendant used reasonable care and prudence In the sélection of its car 
wheels, and observed the same care and caution in maintaining them in proper 
order and condition, then you are instructed that the défendant would not be 
liable to plaintiflC in damages, althongh one of the wheels brolie, and injuries 
■were thereby inflieted upon him. Unavoidable accidents often occur in the 
management and opération of railway trains, without négligence upon the part 
of the railway company. And if you flud, upon considération of ail the testi- 
mony in this case, that the Injuries claimed by the plaintlfE were the resuit 
cf unavoidable accident, and not due to any want of care on the part of the 
défendant in supplying the plaintiffl with proper appliance», then on this 
branch of the case your verdict should be in favor of the défendant." 

Again: 

"Of course, if the plaintiff failed to exercise reasonable and proper care of 
himself, and the injuries were sustained by him in conséquence of such want 
of care, then he could not recover, notwithstanding the engineer and con- 
ductor might hâve been négligent in running the train. See Gen. Laws Tex., 
25th Leg., 1897, p. 14. Was the rate of speed at which the train was running 
at the time of the accident a reasonable and proper rate? In determining that 
question, you will look to the manner in which thé train was loaded, to the 
condition of the machlnery and appliances, to the condition of the track at 
the place of the accident,— whether straight or curved, whether up or down 
grade,— to the duty which the défendant owed to the public with référence 
to the prompt delivery of freight, and to the duty which it owed to the plain- 
tiff, and generally to aU the facts and clrcumstances in évidence; and from a 
considération of them ail you wiU détermine whether the train was rurining 
at a reasonably safe rate of speed at the time of its derailment If you con- 
clude that the rate of speed was not excessive, and that In running the train 
the engineer and conductor exercised reasonable care and prudence in looking 
after the safety of the men, in référence to the speed of the train, then upon 
this branch of the case your verdict should be In favor of the défendant." 

The rule is well settled that, in considering a charge to the jury, 
detached portions cannot be singled ont, and errer prédicated thereon. 
In determining whetiier the trial court erred in instructing the jury, 
the entire charge on the point involved must be considered, and gen- 
erally the charge must be taken as a whole. The judgment of the cir- 
tûit court is afflrmed. 



In re MARX et al 
(District Court, D. Kentucky. June 23, 1900.) 

Bankkdptcv— UiscHAnsB — BooKs DP Account — Fbaudclbnt Bookkeeping. 
Under Bankr. Act 1898, § 14, providing that a bankrupt shall not be 
entitled to a discharge if, with frsiudulent intent to conceal his true finan- 
eial condition, and in contemplation of bankruptcy, he has failed to keep 
books of account from which his true condition may be ascertained, a dis- 
charge will not be denied upon such ground where it appears that most of 
the bookkeeping In question was done before the bankrupt law was en- 
acted, and It is not shown that it was In contemplation of bankruptcy. 

Samb — False Oaths in Examination of Bankrupt. 

Knowingly and fraudulently making false oaths by a bankrupt in an 
examinatlon under Bankr. Act 1898, S 7, requiring the bankrupt to submit 
to an examinatlon concerning the conduct of his business and the cause 
of his bankruptcy, but providing that no testimony given by him on such 
examinatlon shall be offered in évidence agalnst him in any criminal pro- 
ceedlng, is not a ground for denying the bankrupt a discharge mider sec- 
tions 14 and 29 of the act, pimlshing the making of a false oath in, or 
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in relation to, any proceedlng in bankruptcy, and providing that a bank- 
rupt shall not be entitled to a discharge if lie lias committed an offense 
punisbable by imprisonment as therein provided. 

Kohn, Baird & Spindle, for bankrupts. 
D. I. Hejman, for objecting creditors. 

EVANS, District Judge. Upon the pétition of certain of their 
creditors, this flrm and its members were adjudged to be bankrupts. 
Afterwards, at the meetings of their creditors, they submitted to ex- 
amination pursuant to section 7 of the bankrupt act. Their pétitions 
for discharge were afterwards met with objections from the creditors, 
who specified reasons for opposing that relief. Those reasons, for the 
purposes of this case, may be said to embrace two gênerai grounds of 
objection, namely: First, under section 14, that the bankrupts, with 
fraudulent intent to conceai their true financial condition, and in con- 
templation of bankruptcy, failed to keep books of account or records 
from which their true condition might be ascertained; and, second, 
under section 14, coupled with section 29, that the bankrupts had com- 
mitted offenses punishable under the act, by knowingly and fraud- 
ulently making certain false oaths in the examinations referred to. 
Relative to each of thèse gr-ounds of objection, it may be stated that 
no testimony was offered by either party after the spécifications were 
flled on February 26, 1900, when the case was referred to the référée 
to ascertain and report the facts. The only évidence offered or con- 
sidered by the référée on the référence, or by the court on this hearing, 
was what was contained in the examinations of the bankrupts them- 
selves, and those of Moses F. Marks, John J. Saunders, and Thomas E. 
Turner, ail of which were had, for some purpose, before the speciflca- 
tions of objections to the discharge were filed. It is contended by 
the bankrupts that this previously taken évidence is not compétent to 
be considered upon the issues raised by the pétitions for discharge, and 
the specified objections thereto. This might possibly raise a serious 
and doubtful question, but, in the view the court takes of the case, 
it is not necessary to pass on it, although it may be that what we shall 
say upon section 7 of the act may be décisive of the question, as to 
parts of that testimony. 

Section 14 of the act provides that the discharge shall be granted un- 
less, among other things, the bankrupt, "with fraudulent intent to 
conceai his true financial condition and in contemplation of bank- 
ruptcy, destroyed, concealed or failed to keep books of account or rec- 
ords from which his true condition might be ascertained." It appeara 
to be essential that the failure to keep books by the bankrupt shall 
not only be with the fraudulent intent to conceai his true financial 
condition, but also that it shall be done "in contemplation of bank- 
ruptcy." There was a phrase similar to the last one in a former bank- 
rupt law, and the suprême court, in Buckingham v. McLean, 13 How. 
167, 14 L. Ed. 190, held that it did not mean insolvency, merely, but 
that it meant bankruptcy itself. Keeping this décision in view, it is 
impossible, upon the évidence in this case, to hold that the first ground 
of objection to the discharge of thèse bankrupts is sustained. What- 
ever the intent, if any, in badly keeping their books, it does not appear 
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to have bèen în contemplation of any bankruptcy, or act of ban& 
rnptcy, iiiiôû their part. Indeed, ïnost of it was done bef ore the bank- 
rupt law was enacted. Booka were in fact kept, but by an inexperi- 
enced person in their employ, and did net show the "true ânancial 
condition" of the firm, if by that phrase is meant the exact state of its 
acoounts and its assets, though they did plainly enough show that the 
firm was insolvent, if that only was meant by thia language of the 
statute. There might be doubts raised as to whether the phrase "true 
financial condition" meant one or the other of tbose things, but we 
need not attempt to solve them. 

Coming now to the second ground of objection to the discharge: 
Bespecting this it will be seen that section 14, read in connection with 
clause 3 of section 29b, provides that a bankrupt shaJl be granted his 
discharge unless he has "committed an offense punishable," etc., 
by making a false oath in, or in relation to, the bankrupt proceed- 
ings. If the oaths alleged to have been false had been made in 
thèse proceedings in any other way than while the bankrupts 
were submitting to examination under the provisions of section 
7 of the act, the légal questions would be clear enough, and we should 
have only to inquire whether the alleged false oaths were so made 
knowingly and fraudulently. Does the fact that thèse oaths were 
made while the bankrupts were being thus examined make the case 
différent? While the bankrupts were corapelled to undergo that 
examination, and while they did not, as they probably might have 
done, object to answering any incriminating questions, still the statute 
is express "that no testimony given by him shall be offered in évidence 
against him in any criminal proceeding." As will be seen from read- 
ing section 7, this refers to the testimony given by him when submit- 
ting to the required examination. As this makes it manifest that con- 
gress did not intend that this examination should be a trap set for the 
bankrupts, nor a basis for criminal proceedings against them, how- 
ever useful for acquiring information as to assets, it seems to me that 
Sound principles of construction require that this provision shall be 
read in as an exception to the gênerai language of section 29b, cl. 2, of 
the act, so as to limit the opération of the provision to oaths made in or 
in relation to any proceeding in bankruptcy, except the examinations 
of the bankrupt allowed by section 7 of the act. Section 14 requires 
that the discharge shall be granted unless the bankrupt has "commit- 
ted an offense punishable by imprisonment as herein provided," and 
the only offense chargea to have been committed which is thus punish- 
able is the alleged making of false oaths in the examinations before 
the référée. Inasmuch as what the bankrupts then swore cannot be 
introduced as testimony against them, it is, in légal contemplation) 
impossible for them to be punished for having committed the offense. 
If it is legally impossible for them to be convscted of an offense punish- 
able under the act, it cannot be said or held that they have committed 
an offense punishable under its provisions. It being impossible to 
convict them, or to read against them what they have thus swom, how 
can the charge be proved, that they have committed an offense punish- 
able under the act? The true interprétation of ail thèse provisions of 
the statute, when construed in pari materia, and giving effeet to the 
évident policy of congress, must be that what is sworn by the bankrupt 
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at such examinations shall not be used as évidence against him per- 
sonally at ail, when attempting, either under an indictment or in op- 
posing a discharge, to proYC a criminal act on his part, and conscr 
quently that he is not punishable under the act for saying anything at 
such examinations, whether true or false. Otherwise, the protection 
tendered the bankrupt by section 7 would be unavailing, illusory, and 
of little, if any, value. It would certainly trench upon this exemption, 
and impair its value, to hold, somewhat contradictorily, that while 
the bankrupt could not possibly nor in fact be punished for so swear- 
ing, yet that what he had thus done was "punishable under the act." 
It therefore appears to be unnecessary to inquire whether what was 
sworn to was knowingly or fraudulently false. 

Much in this record might otherwise lead us to conclude that thèse 
were not the sort of persons the act was intended to benefit; but, 
in view of what seems to be the law, and without attempting to say 
whether the facts alleged in the second ground of objection specified 
are proved or not, and without passing upon the questions raised by 
counsel, the court is of opinion that the discharges cannot be lawfully 
refused. It may be remarked, however, that the référée found that 
none of the specifitd grounds of objection to the discharges were sus- 
tained by the proof, except one as to one of the bankrupts. That one 
spécification had référence alone to an alleged false oath in the exam- 
ination referred to, and about a matter which may or may not hâve 
been important, according to developments that could only come from 
further proof, which is wanting. Let discharges be granted. 



HAWK V. HAWK et al. 

(District Court, W. D. Arkansas, Texarkana Division. June 7, 1900.) 

1. Wife's Ikterest in Personal Pkopertt of Husband — Divorce— Bank- 

RDPTCY. 

Under Sand. & H. Dig. § 2517, providlng that a wlfe vrho is granted a 
divorce from her liusband "shall be entitled to one-third of tlie husband's 
Personal property absolutely," a wife wlio bas commenced an action for 
divorce against tbe husband bas no such claim upon the latter's personaJ 
property before decree as will entitle her to enjoln the distribution of 
one-third of the proceeds of such property, in the hands of the husband's 
trustée in bankruptcy. 
3. Samk— Provable Ci.aim. 

Under Sand. & H. Dig. § 2517, providlng that a wife who Is granted a 
divorce from her husband "shall be entitled to one-third of the husband's 
Personal property absolutely," the interest of a wife in the Personal prop- 
erty of the husband after commencement of an action for divorce, but 
before decree, is not such a claim as is provable against the husband's 
esîate In bankruptcy, under the bankruptcy law of 189S. 

In Bankruptcy. Action by Jennie M. Hawk against Haie E. Hawk 
and John M. Cook, as trustée in bankruptcy, to enjoin the distribu- 
tion of a fund in the hands of the trustée in bankruptcy. Dismissed. 

A pétition in this case was filed by Jennie M. Hawk, the wife of the défend- 
ant Haie E. Hawk, and John M. Cook as trustée in bankniptcy, on the 22d 
of May, 1900. It is a pétition for a temporary restraining ordcr against Job.u 
M. Cook, trustée in bankruptcy of Haie E. Hawk, directing said trustée to 
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withhold from distribution one-tliird of ail tlie personalty or its proeeeds, and 
one-third of the real estate or its proeeeds, belonglng to the estate of the said 
bankrupt; and lier pétition rests upon the folio wing admitted facts: The 
plaintiflf was married to the défendant Haie E. Hawk on October S, 1895. At 
her marriage he was entirely without means, and she had several thousands 
of dollars in property, whieh after her marriage she turned over to him, and 
whlch he used as his property. Part of it was invested in real estate in 
hls name, and the remainder of it invested in a sawmill and other properties 
eonnected therewith, and stood in his own name at the time he contracted 
the debts now probated against hls estate in bankruptcy. The plaintifi: lived 
with her husband, who is a white man, untll the year 1900, when he became 
enamored of a colored woman and drove his wife from the house, tooli up 
with the colored woman, furnishing her a home, and lived wlth her. Ascer- 
taining in the latter part of April that she was about to file a pétition for 
divorce, to prevent her from getting any portion of the estate under the stat- 
utes of Arkansas hereafter guoted he filed his pétition in bankruptcy on the 
27th of April, 1900, and was immediately adjudicated a bankrupt. On the 
foliow'ing day the plaintifC flled her pétition for divorce in one of the circuit 
courts of the state, and on the 5th of May following she flled in tJie same 
court her pétition for alimony and attorney's fées; and alimony had been 
granted her, to the estent of $18 per month, and $50 attorney's fées, and $20 
for expense of taking dépositions. That the défendant bas filed his schedule 
of exempt property before the référée to the extent of $500, and the same is 
now pending for hearing. That a sale of the property of the said bankrupt bas 
been made, the money collected, and May 31, 1900, designated by the said réf- 
érée as the date of payment of the first dividend out of said bankrupt's estate. 
That the credltors who bave probated their claims are numerous, and they 
aggregate several thousand dollars more than the assets of the bankrupt' s 
estate. Shé allèges that she will obtain her divorce in October, 1900, but 
that. If the trustée is not In the meântime restrained from distributing the 
estate, he would pay out under the orders of the référée àll of the proeeeds 
thereof. She then pleads the statute of Arkansas regulating the distribution of 
property where the wife obtains a divorce, and prays for a restralning order 
against the trustée, and such other relief as she may be entitled to. Section 
2517 of Sandels & Hill's Digest of the Statutes of Arkansas is as follows: "In 
every final judgment for divorce from the bonds of matrimony granted to the 
husband, an order shaU be made that each party be restored to ail property not 
disposed of at the commencement of the action, wliich either party obtained 
from or through the other during the marriage and in considération or by rea- 
son thereof; and where the divorce is granted to the wife, the court shall make 
an order that each party be restored to ail property not disposed of at the 
commencement of the action which either party obtained from or through 
the other during the marriage and in considération or by reason thereof; and 
the wife so granted a divorce against the husband shall be entitled to one 
third of the husband's Personal property absolutely, and one third part of ail 
the lands wbereof the husband was séizèd of an estate of inheritance at any 
time during the marriage for her life, unless the same shall hâve been relin- 
qulshed by her in légal form, and every such final order or judgment shall 
designate the spécifie property both real and Personal, to which such wife is 
entitled; and when it appears from thè évidence in the case, to the satisfaction 
of the court, that such real estate is not susceptible of the division herein 
provided for without great préjudice to the parties Interested, the court shall 
order a sale of said real estate to be made by a commissioner to be appointed 
by the court for that purpose, at public auction to the highest bldder upon the 
terms and conditions, and at tbe time and place flxed by the court; and the 
proeeeds of every such sale after deducting the costs and expenses of the 
same, including the fee allowed said commissioner by said court for his serv 
ices, shall be paid into said court and by the court divided among the parties 
in proportion to their respective rights in the premises. The proceedings for 
enforcing thèse orders may be by pétition of either party specifying the prop- 
erty the other bas failed to restore or deliver, upon which the court may pro- 
eeed to hear and détermine the same in a summary manner after ten days' 
notice to the opposite party. And such order, judgment or deeree shall be a 
bar to ail claim of dower in and to any of the lands or personalty of the bus- 
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band then owned or thereafter acquired on the part of hls sald wlfe divorced 
by the decree of the court." 

Green & McEae and T. E. Webber, for petitioner. 
Arnold & Williams, for trustée. 

EOG-ERS, District Judge (after stating the facts). It is plain from 
the language of the pétition that it is based and proceeds upon the 
theory that the personal property, the proceeds of the sale of which 
are now in the hands of the trustée in bankruptcy, and the distribu- 
tion of which proceeds it is the object of the petitioner to enjoin, 
was the property of the bankrupt before and at the time of his ad- 
judication, and that it was personal property. It does not require 
authority to show that the bankrupt at any time prior to his adjudi- 
cation in bankruptcy might hâve disposed of this personal property 
without the consent of his wife, and, so far as she is concerned, for 
any purposes that he might hâve seen fit. When he was adjudicated 
a bankrupt by opération of law, the same title which he held at the 
date of his adjudication was, upon his appointment and qualification, 
vested in his trustée. Bankr. Law 1898, § 70. The pétition does 
not represent that the relief which the petitioner desires rests upon 
a claim which she has against her husband's estate. She does not 
claim by the pétition that she has a debt against him, or that she 
has a claim against him based upon any contract, implied or other- 
wise, or that she is entitled to a judgment because of any tort or tres- 
pass or other thing for which she might recover a judgment at law 
against him. She bases her pétition solely upon the provisions of 
the statute of Arkansas above quoted. By the very tenus of that stat- 
ute, "the wife so granted a divorce against the husband shall be en- 
titled to one third of the husband's personal property absolutely," etc. 
This one-third interest in the personal property of the husband is to 
be vested by the decree o!! the court in the wife when the divorce 
is granted. Prior to the time such decree is entered, the wife has no 
debt or claim to the property under this statute. It is not a debt, 
or a claim, or anything that can be reduced to a judgment, prior to 
the decree of divorce; nor is it contended by the counsel for the pe- 
titioner that it is a claim or debt which the wife has against the 
husband. On the contrary, the suprême court of Arkansas, in Beene 
V. Beene, 64 Ark. 522, 43 S. W. 969, in construing the statute referred 
to, hâve saîd that: 

'The législature seems to hâve enacted that statute for the purpose of put- 
ting an end to ail after controversies as to dower rights, and to settle the 
matter when a divorce is granted dissolving the marital bond. Hence the 
allowance to the divorced wife, vcho is entitled at ail, Is exactly or substan- 
tially the same as would be her dower interest in case of the death of her 
husband; that is to saj', one-third for life of ail the real estate of which 
he had been seised of an estate of inheritauce at any time during the marriage, 
except such as she has relinquished in due form." 

But a wife has no dower rights in the personal property of her 
husband until after his death; nor has a wife any rights, under this 
statute, until the decree of divorce is rendered in her favor. She, 
therefore, is not a créditer, within the meaning of the bankrupt law, 
or otherwise; nor does she acquire any rights under the statute above 
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referred to uotil aftèP her divorce. But if it -were contended that 
she were a créditer, or that the claim which the statuts conféra is 
in the nature of a debt, the contention could not be maintained. By 
the very terms of the bankrnpt law, the word "creditor" "shall include 
any one who owns a demand or claim provable in bankniptcy." 
Bankr. Law 1898. § 1, cl. 9. "Debt shall include any debt, demand 
or claim provable in bankruptcy." Id. § 1, cl. 11. "Any person who 
owns debts, except a corporation, shall be entitled to the benefits of 
this act as a voluntary bankrupt." Id. § 4. It is clear that the claim 
set up in this pétition, if it may be called a claim at ail, is not one 
provable in bankruptcy. The précise question presented in this case 
is necessarily novel, but there are some cases under the old bank- 
rupt law which tend to throw light upon the subjeet, — among others, 
the foUowing cases: In re Garrett, Fed. Caa No. 5,252; In re Cot- 
ton, Fed. Cas. No. 3,269. 

In the case of In re Foye, Fed. Cas. No. 5,021, Judge Lowell held 
that: 

"The costs of an attachment laîd by the wife of the bankrupt In a libel for 
divorce are not provable in the banlcruptey, and are not an équitable charge 
against the assets of the assignée." 

In Beers v. Hanlin, 3 Am. Bankr. Rep. 745, 99 Fed. 695, District 
Judge Bellinger held that; 

"An unliquidated claim is not a provable debt In bankruptcy, and when 
arising out of a tort must be reduced to a Judgment, or, pursuant to the appli- 
cation to the court, be liquidated as the court may direct, in order to be ap- 
proved. Where, therefore, the only alleged creditor is one who had an unliq- 
uidated daim for tort, unredueed to Judgment at the time of an alleged prefer- 
entlal transfer, she is not a 'créditer' who can Insist that such transfer is an 
act pf bankruptcy." 

In that case the editor of the American Bankruptcy Reports, in a 
footnote, States that the claimant seems to hâve no standing in court 
from any point of view; and so it seems to me in this case that the 
petitioner, having no claim provable in bankruptcy, never having had 
any right in the personal property, the proceeds of which is in con- 
stroversy, at any tune, which she could assert as against her husband 
fcefore bis bankruptcy^ or against his trustée, in whom it was vested 
after his bankruptcy, can hâve no standing either in the bankrupt 
court or in a court of equity, from any point of view. 

As to whether or not the bankrupt in this case, when discharged, 
will be relieved from any decree which the state court may render 
in the divorce case, this court is not called upon to détermine; and 
what sort of a decree the state court may render with référence to 
thé bankrupt's real estàte now vested in his trustée this court does 
not undertake to décide. The only question it décides at this time 
is that, assuming ail the facts stated in the pétition to be true, the 
petitioner bas no standing in this court from any point of view. 
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In re HAMILTON et al. 

(District Court, W. D. Arlîansas, Texarkana Division. June 15, 1900.) 

1. FiKE Insubancb— Pledge of Polict— Bankruptct— Assignment of Policy 

TO ReCEIVER— TlTLE TO InSURAKCE. 

After a policy of flre insurance, provlding that the same should be void 
in case of any change in the interest, title, or possession of the subject of 
the insurance, had been pledged to a banli as collatéral security for a 
debt due from the insiu-ed, the latter was adjudged a bankrupt, the 
property insured placed in the hands of a receiver, and the policy assigned 
to the receiver, with the consent of the insurance company. Thereupon 
the bank, which had paid the premium, presented its bill therefor to the 
receiver, who paid the same without notice that the policy had been 
pledged. ndd, that the assignment of the policy to the receiver, with the 
consent of the company, operated as a new and substantive contract, by 
which the rights of the bank as pledgee were termlnated, and upoh a loss 
accruing the receiver was entitled to the insurance as against the bank. 

3. Same— Bankruptcy— Receiver Has Iksuhable Interest. 

A receiver of the property of one adjudged a bankrupt tmder the 
bankrupt law, has an insurable interest In the property so held. 

8. Same— Claim for Premtum — Préférence. 

One who has paid the premium upon a policy of flre Insurance held by 
him under a pledge, and which is afterwards assigned to the receiver of 
the insured In bankruptcy, is not entitled to a préférence for the payihent 
of such claim, and the payment tbereof by the receiver Is unaiithori7.ed. 

In Bankruptcy. 

The facts in this case are as follows: 

Hamilton, McMillion & Co. were a flrm of merchants at Prescott, Ark. On 
the 15th of October, 1899, a pétition in bankruptcy was flled against the flrm, 
and on November ISth following it was adjudicated a bankrupt. On flling 
the pétition in bankruptcy, proper steps were taken, and the assets of the 
firm were put into the hands of one White, as receiver. While the property 
was in the hands of the receiver, and before the adjudication in bankruptcy, 
the property was burned. The flrm of Hamilton, McMillion & Co., during the 
years 1896, 1897, 1898, and 1899, became indebted to the Nevada County Bank 
for borrowed money to the estent of about $5,500, and the sums were evidenced 
by various notes, the last of which was dated April 24, 1899. On the 7th of 
September, 1898, Hamilton, McMillion & Co. took eut a flre insurance policy 
for ,$2,000 with the National Fire Insurance Company of Hartford, Oonn., and 
It was recited in the policy that the loss, if any, under the policy, "payable to 
the Nevada County Bank, as its interest may appear." This policy expired on 
the 7th of September, 1809, and it was renewed in the same company, and the 
same "loss-payable clause" inserted. Both of thèse insurance policies contain 
this provision: "This entire policy, unless otherwise proyided by agreement 
indorsed hereon or added hereto, shall be void it * * *' any change other 
thap by the death of an insured takes place in the intei-est, title, or possession 
of the subject of insurance, * » * whether by légal process or judgment, 
or by vbUmtary aet of the insured, or otherwise, or if this policy be assigned 
before a loss." Indorsed on the policy, dated the llth of November, 1899, is 
the following: 

"The interest of Hamilton, McMillion & Co., as owner of property covered 
by this policy, is hereby assigned to W. R. White, receiver, subject to the con- 
sent of thé National Pire Insurance Company of Hartford. 

"Dated November 11, 1899. Hamilton, McMiUion & Company." 

And aiso as followa: 

"The National Pire Insurance Company of Hartford consents that the In- 
terest of Hamilton, McMillion & Company, as owners of the property covered 
by this policy, be assigned to W. K. White. receiver. 

"Dated November 11, 1809. O. B. Gordon, Agent" 
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Tbe renewed pollcy, contalnlng the above Indorsements, was In force wten 
the flre oecurred and when tiie moûey *wa8 paid. After the flre, White, who 
was the receiver, was made the trustée In bankruptcy of Hamilton, McMUlion 
& Co. The premium on the last-nained insuraiice policy was paid by the bank, 
who now clalms that the pollcy, which expired on the 7th of September, 1898, 
had been pledged to it at the time it waS îssued, and that the policy issued 
on the 7th of September, 1898, was but a renewal of that, and was also 
pledged to It under the original agreement with Hamilton, McMUlion & Co. to 
secure their Indebtedness to the bank, and that it held the same at the tIme 
the flre took place as such pledge. It àlso appears that, bef ore Hamilton, Mc- 
Mlllioil & Oo. were adjudlcated bankrupts, the bank presented Its claim for 
the premium on the last pollcy to the receiver, who paid the same; that when 
the indorsements heretofore set out on said policy were made, and when the 
premium was paid to the bank, White, as receiver, had no notice whatever 
of the existence of such pledge. After the flre the bank and White, both 
as trustée and as receiver, united, and brought suit agalnst the Insurance 
Company, alleglng that the policy had been pledged to the bank, agreeing at 
thé Same time that the question as to whether or not the money belonged to 
the bank or belonged to the trustée should be reserved for the bankruptcy 
court, and that the allégation in relation to the pledge of the policy to the 
bank should not estop either party from claimlng the money in the bankruptcy 
court, or In any way préjudice the clalm of either thereto. The Nevada 
Coimty Bank now intervenes for the money so recovered, and bases its claim 
upon tie ground that tiie Insurance policy at the time it was Issued was 
pledged to it to secure its indebtedness by Hamilton, McMillion & Co., the 
bankrupt. Any other facts In the case necèssary to Its détermination will 
appear in the opinion. 

C. C. Hamby, for trustée. 
W. V. Tompkins, for bauk. 

ROGflEES, District Judgé (aiter stating tlie facts as above). It 
as not contended that tlie "loss-payable clause" contained in the policy 
gave the bank any right to the money. The contention, if made, could 
not be upheld, because the bank had no insurable interest in the 
property covered by the policy. In re Lumber Co. (D. C.) 92 Fed. 586; 
Insurance Co. v. Chase, 5 Wall. 512, 18 L. Ed. 524. The contention 
of the bank is that the Insurance policy was pledged to it to secure its 
indebtedness, The testimony on this point is in irreconcilable con- 
flict. The référée in bankruptcy found that the policy had not been 
pledged. It may be doubted whether the weight of the testimony 
sustains the flnding, but this much must be said: The référée took 
this testimony, and it is altogether probable he is personally ac- 
quainted with the parties testifying, and therefore better situated to 
test their eredibility than the court. His findings of fact, therefore, 
should not be disturbed, unless the court is clearly satisfled that the 
same are erroneous. I do not think it necèssary, however, for the 
court to décide that question at ail, and I express no opinion in re- 
gard thereto. By the very terms of the policy itself it is provided 
"that the entire policy shall be void if any change other than by 
the death of the insured takes place in the interest, title, or posses- 
sion of the subject of Insurance, whether by légal process or judg- 
ment, or by the voluntary act of the insured or otherwise, or if the 
policy be assigned before a loss." The subject of Insurance in this 
case did change hands before the loss. If, therefore, the loss had 
oecurred after the subject of Insurance changed hands, and before 
the aseignment of the policy to the receiver, neither the bank nor 
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the insured could hâve recovered anything agaînst the company. Tke 
pledge of the policy, therefore (if there was a pledge at ail), became no 
pledge, because there was no living pohcy the very moment the prop- 
erty passed from the possession of the insured into the hands of the 
receiver, Moreover, before a loss, this policy was assigned by the 
insured to the receiver. 
May, Ins. § 276a, states: 

"If partnersMp property is put Into the hands of a receiver hefore loss, the 
transfer Is an aliénation that voids the policy. The same is true of an assign- 
ment in bankruptcy." 

"The assignment of a policy as collatéral securlty voids a policy which stipu- 
lâtes against an assignment in whole, or of any interest In it, under penalty of 
forfaiture." Id. § 380. 

If, therefore, the insured in this caae had assigned this policy to 
the receiver without the assent of the insurers, the policy itself would 
hâve been absolutely void, and no recovery could hâve been had at 
ail, either by the pledgee or the assignée. But in this case it appears 
that the assignment by the insured to the receiver was with the 
consent and approval of the insurers. Hamilton, McMillion & Co., as 
owners of the property covered by the policy, assigned the interest 
of that firm to W. E. White, receiver, subject to the consent of the 
Is^ational Fire Insurance Company of Hartford, and at the same time 
the National Fire Insurance Company of Hartford consented that the 
interest of Hamilton, McMillion & Co. as owners of the property cov- 
ered by the policy be assigned to White as receiver. 

May, Ins. § 276, states: 

"If the original Insured, by the consent of the insurers, assigns the policy, 
and the assignées agrée that the insurers pay ail assessments which shall 
thereafter be made upon the policy, and that the property insured shall remain 
subject to the same lien as before, the légal effect of the transaction is to 
create a new, substantive, and distinct contract with the assignées. It is sub- 
stantially the same as if the policy had been Issued to them." 

That is precisely what was done in this case. True, there were no 
assessments to be made. The bank had taken out the policy and paid 
the premium. The policy, by the written consent of the insured and 
the insurers, was assigned to the receiver, and the receiver paid the 
bank the premium which ir had advanced. This became a new and 
substantive contract between the insurance company and the receiver. 
If, therefore, the insurance policy, as it originally stood, had been 
pledged to the bank, it no longer remained a pledge after the new 
contract was entered into, because the policy no longer was a contract 
between the original parties thereto, but a new and substantive con- 
tract between the insurance company and the receiver. The receiver, 
of course, without the authority of the court, would hâve no authority 
to pledge the insurance policy to the bank or to any other person, and 
he could not, of course, hâve the sanction of the court in pledging the 
policy to secure a past indebtedness to one créditer. However that 
maj' be, there is no évidence whatever that the receiver at the time 
he paid the premium, or at the time the assignment was made, knew 
that any pledge of the policy had been made to the bank, or attempted 
himself to make any pledge thereof to the bank. The mère fact, if it 
be true, that the bankrupts, prior to the flling of the pétition, had 
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deposited the policy as a pledge with the bank to sequre its îndebted- 
ness, could npt enable the bank to hold the policy as a pledge after 
the insurance Company had entered into the new confract with the 
receiver. No contract between the insured and the bank could in any 
wise alïect the power and authority of the insurance company to 
cancel the policy and to make a new contract with the receiver. The 
effect of what was done in this case was to make a new contract be- 
tween the insurance company and the receiver, thereby, in légal effect, 
canceling the original policy between the insurance company and the 
insured, and the making of a new contract as betWeen ttie insurance 
company and the receiver. 

The law is settled that the receiver had the right to take out insur- 
ance upon the property which came to his hands. Insurance Co. v. 
Caïase, 5 Wall. 512, 18 L. Ed. 524; Thompson v. Insurance Co., 136 
U. S. 294, 10 Sup. et. 101.9, 34 L. Ed. 408. It ia equally well settled 
that hè had no authority whatever to pay the ptepiiilm to the bank 
upoh a policy which had becomè forfeited by the aiction of the court 
in taking the property out of the hands of the baûkfupts, and placing 
it in the hands of the receiver. The bank, having adVanced the money, 
of course had a claim against the bankrupt's estatè that it might prove 
as any ôther creditor, but it was not entitléd tô b6 paîd by thé receiver 
or iô rëç'éiye a préférence. For the reàsons stated, ï araf of the opinion 
tbkt lihe dètion of the référée should be afflrméd, anà the relief sought 
by thé bank denied. 



In re CAMPBELL, 
(District Court, E3. D. Wisconsln. Jnly 7, 1000.) 

BaNKRTJPTCT— PRBFBRREli ClAIMS— WaQKS DUE LaBOREUS. 

The daim of a laborlng man against an estate in bankraptey for wages, 
for services rendered the bankrupt, wlilch Is asslgned after the flllng of 
the pétition In bankpùptcy, Is entltled to allowanee, uMer Bankr. Act, f 
64b, as a pref erred clalm in the hands of the assignée. 

In Bankrupt cy. On question certified by the référée, — whether 
the daims of four laboreis for wages earhed within three months 
before the date of flling the pétition in bankruptcy, respectively 
amoiinting to $41.47, |26.82, $25, and $20.28, ail assigned to the 
claimant after the commencement p^, the proceedings in bankruptcy, 
are éntitled to allpwançe as dèbts which hâve priority. 

Julius E. Roehr, for claimant. : i 

Mckerson, Eoemer & Aarons, for trustée. 

SE AM A3S^, District . Judge. Section 64b, Bankr. Act, clearly pro' 
vides ;that debtsf of the character stated shall bave priority, and the 
only question is whether they can be so allowed in favor of an as- 
signée. A provision of like effect Under the act of 1S67 was con- 
strued by Judge Blatchford to authorize such allowanee (In re Brown, 
4 Ben. 142, Fed. Cas. No. 1.974), and I hâve observed no ruling other- 
wise under that act. Counsel for the trustée relies upon the déci- 
sion of Judge Lochren in Re Westlund (D. C.) 99 Fed. 399, as ruling 
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contra for the purposes of the présent case. That décision is predi- 
cated, however, on the fact that the assignment in question was 
made prior to the filing of the pétition, and the wages were not, 
therefore, due to the worl^men at the commencement of the proceed- 
ings. Whether such interprétation is correct requires no considéra- 
tion hère, for the reason that the référée certifies (as the undisputed 
proofs show) that thèse claims were assigned after the bankruptcy 
proceedings were commenced. I am of opinion that the claims are 
entitled to priority in the hands of the assignée, and should be so 
allowed. 



ID re ROGERS' MILLING 00. 

(District Court, W. D. Arkansas, Ft. Smith Division. June 6, 1900.) 

1, Bankuuptcy— Préférences— PnovABLB CijAtms. 

Under Banlir. Act 1898, § 57, providing tliat "tlie claims of creditors 
wbo hâve received préférences shall not be allowed unless such creditors 
shall surrender their préférences," a créditer cannot prove any claim 
against the bankrupt's estate, though it be a distinct and separate debt 
from the one preferred, until he surrenders the préférence he has obtaiued. 

3. Same — Pétition by Ckbditoh Holding Pueference. 

Under Bankr. Act 1898, § 59, providing that, where the whole number 
of creditors of any person is less than 12, one of such creditors. whose 
claims equal the sum of $500, may file a pétition to hâve him adjudged a 
bankrupt, but iimiting such right of pétition to creditors only having 
"provable claims," a créditer is not entitled to maintain such pétition who 
within four montis next preceding the fllirig of the pétition has received 
payment of a claim vyhich is separate and distinct from that upon which 
the pétition is based. 

3. Same — Insoi^vency— Evidence. 

Evidence that an alleged bankrupt upon the filing of a pétition In 
involuntary bankruptcy had assets that cost over $30,000, while his lia- 
bilities amounted in the aggregate to less than $16.000, and that, after 
allowing a reasonable discount for natural decay and wear and tear, the 
assets are greater in amouut, at a fair valuation, than the liabilities, Is 
not sufficient to support the pétition. 

In Bankruptcy. 

Hill & Brizzolara and L. H. McGill, for petitioner. 
James A. Rice, for Eogers Milling Co. 

ROQEES, District Judge. This is a case of involuntary bank- 
ruptcy. The pétition is filed by a single créditer, H. L. Stroud, and 
the Eogers Milling Company is a private corporation organized under 
the laws of the state of Arkansas. The undisputed évidence in the 
case shows that the Rogers Milling Company within four months 
next before the filing of the pétition herein paid a note of |1,500 to 
the petitioning créditer. Nothing appears either in the pétition op 
(he answer of the payment of this note. It was developed by the 
proof, however, and the fact of the payment is undisputed. The debt 
upon which the pétition is based is a separate and distinct debt 
from the note which was paid, but they were both promissory notes, 
and both in existence at the time the payment of the $1,500 note 
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was made. The question arises as to wLetter or not a petitioning 
créditer who bas received a préférence can maintain a pétition so 
long as he doesnot. by tbe pétition, surrender sucb préférence. It 
was decided under tbe bankrupt law of 1867 tbat petitioners, baving 
accepted an unlawful préférence in respect of tbe debts set fortb in 
tbeir pétition, could not maintain tbe pétition so long as tbev did 
not, by tbe pétition, surrender sucb préférence; and tbe practice 
seems to bave been to give tbe petitioners an opportunity to amend 
tbe pétition in tbat respect, and, if no sucb motion was made, to dis- 
miss tbeir pétition. In re Rado, Fed. Cas. No. 11,522; In re Hunt, 
Fed. Cas. No. 6,882; In re Marcer, Fed. <3as. No. 9,060. It will be 
seen, bowever, tbat in eacb of tbese cases tbe payments had been 
made upon tbe particular debt upon wbicb tbe pétition was based. 
Sucb was not tbe fact in tbe case at bar. Under tbe law of 1867, 
I bave no doubt tbat tbe petitioning créditer in tbis case could main- 
tain tbe pétition, but tbe law of 1867 differed from tbe law of 1898 
in tbis: In tbe act of 1898, § 57g, it is provided tbat "tbe claims 
of creditors wbo bave received préférences sball not be àllowed un- 
less sucb creditors sbalj surrender tbeir préférences." Tbe language 
of tbis provision is mucb broader tban tbat contained in tbe former 
bankrupt act. Under tbe act of 1867 sucb creditors were probibited 
from proving only tbe debt or claim on account of wbicb Ûie préfér- 
ence was made. Eev. St. § 5084. Under tbat provision tbe com"ts 
held tbat wbere a créditer bad two disconnected debts, and bad re- 
ceived a fraudaient préférence as to one only, be migbt prove tbe 
otber and receive dividends upon it. Loveland, Bankr. p. 257, § 135; 
In re McVav (D. C.) 13 Fed. 443; In re Aspinwall (D. 0.) 11 Fed. 
136; In re Ricbter's Estate, 1 Dill. 544, Fed, Cas. No. 11,803; In re 
Helland, Fed. Cas. No. 6,604. It bas been beld, under tbe above pro- 
vision of tbe bankrupt act of 1898, tbat a créditer cannot prove any 
daim against tbe bankrupt's estate until be bas surrendered any 
préférence be may bave obtained. In re Elnost, 2 Am. Bankr. Rep. 
471, afflrmed in 99 Fed. 409; Electric Go. v. Worden, 2 Nat. Bankr. 
N. 434, decided by tbe circuit court of appeals for tbe Seventh cir- 
cuit (aise, reported in 39 C. C. A. 582, 99 Fed. 400); In re Conhaim 
(D. G.) 97 Fed. 924. 

It weuld seem, tberefore, tbat under tbe section of tbe bankrupt 
act of 1898, as quoted above, a petitioning créditer, baving accepted 
an unlawful préférence in respect of any claim wbicb be may bave 
held against tbe bankrupt's estate, cannot maintain tbe pétition so 
long as be does not surrender sucb préférence, — in otber werds, bis 
claim must be a provable claim; for by section 59b of the bankrupt 
act of 1898 it is provided that : 

"Three or more créditons who hâve provable claims against any persons 
which amount in the aggrégate, In excess of the value of the securities held 
by them, if any, to five hundred dollars or over; or If ail the creditors of 
sueh persons are less than 12 in number, then one of such creditors whose 
claims equal such amount may file a pétition to hâve him adjudged a bank- 
rupt." 

It is, tberefore, only creditors who bave "provable claims" who 
may flle a pétition to bave one adjudged a bankrupt, and tbe claims 
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of no créditer are provable, under thèse décisions, so long as he may 
hold an unlawful préférence. But I am not disposed to rest the case 
upon that point. I am pereuaded, after a careful review of the tes- 
timony in this case, that when the pétition was filed the Roger s 
Milling Company was not insolvent. The testimony shows that the 
plant of the Rogers Milling Company, consisting of four lots, a build- 
ing, machinery and appliances therein contained, cost, when con- 
structed, in the neighborhood of |25,000. It had been constructed 
12 or 14 years. A considérable portion of the machinery had been 
placed in it at a much more récent period. It was in good repair. 
Of course, it was not as valuable as when it was constructed, — neither 
the machinery nor the building. In addition to this property, it had 
other real property, valued by some of the witnesses at twelve or 
fourteen hundred dollars, and by none of them at less than eight or 
nine hundred dollars. It had other assets, consisting of grain, flour, 
mill products, notes, and accounts, of the value of about $6,000. 
Its indebtedness amounted in the aggregate, when the pétition was 
filed, to 115,820, including principal and interest. Allowing a rea- 
sonable and fair discount for natural decay, wear and tear, and the 
use of the machinery, the court is of opinion that the weight of the 
testimony shows that the assets were gréa ter in amount, at a fair 
valuation, than the liabilities, and for this reason the pétition in this 
case should be dismissed at the costs of the petitioning créditer. It 
is so ordered. 



WALKBR et al. v. COLLINS CIGAR CO. 

(Circuit Court of Appeals, Third Circuit May 31, 1900.) 

No. 29. 

Patents — Infiîtnoement— Cioar Cutters. 

The Phillippi patent, No. 398,345, for a cigar cutter, claims 1 and 2, If 
valid, must be limited to the mechanism shown and deseribed In the draw- 
Ings and spécification. As so construed, held not infringed. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

J. C. Sturgeon, for appellants. 
C. W. Miles, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, Dis- 
trict Judge. 

BRADFORD, District Judge. This is an appeal from the decree of 
the circuit court for the Western district of Pennsylvania dismissing a 
bill charging infringement of letters patent of the United States No. 
398,345, dated February 19, 1889, issued to Frank A. Phillippi for an 
improvement in "Cigar-cutters," and now held and owned by the ap- 
pellants, complainants below. The answer sets up the usual défenses. 
The patent in suit contains six claims, but the charge of infringement 
has been restricted to claims 1 and 2. They are as follows : 

"(1) In a cigar-cutter, the comhination of a shaft having a gear and spring 
niounted thereon with a shaft provided with a pinion adapted to mesb witU 
102 F.— 44 
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said gear, and having a cutter- wheel miQunted at one slde, and wlth devlces for 
releaslng the cuttèr--wheel to permit tie aprlng and Intermediate mechanlsm 
to rptate the sàme, Substantially as speclflèd. 

"(2) In a cigàr-eutter. the combination of a shaft having a gear and a spring 
mounted thereon, or its descrlbed équivalent with a sliaft provlded with a 
pinion adapted to mesh with said gear, and having a cutter-wheel mounted at 
one side and provided with stops, and devlces, substantially as shown and 
descrlbed, for releasing the cutter-wheel, substantially as speeifled." 

In the description the patentée states: 

"This invention has relation to machines for cutting the tips or 'tucks' from 
cigars; and among the objects in view are to provide a cheap simple machine 
for the above purpose that Is composed of as few parts as possible, that can 
be easily manuf actured and assembled, and when complète and in use will 
give a clean eut to the énds of cigars submitted thereto. Other objects and 
advantages of the invention wlU hereinafter appear, and the novel features will 
be partlcularly pointed out In the daims." 

Phillippi flled his original application for a patent for his invention 
November 4, 1886. This application, after sundry âmendments, was 
allowed January 11, 1887. Thereafter it was placed in interférence 
and was re-allowed June 8, 1887, but subsequently was forfeited for 
non-payment of the flnal fee. Afterwards, November 10, 1888, Phil- 
lippi filed the application on which the patent in suit was granted. 
In the proceedings on his original or forfeited application he was re- 
quired by the patent office to acknowledge the state of the art. He 
accordingly inserted in his application the following statement: 

"I am aware that a rotating cutter bas been employed to sever the ends of 
«igars and therefore do net broadly claim such as of my Invention." 

This acknowledgment not being deemed sufficient by the patent 
office, he substituted the following: 

"I am aware that a rotating cutter hjiving stops, and a cam-lever adapted to 
be projected into the path of said cutter has heretofore been employed and 
therefore do not broadly claim such as of my invention." 

This admission disposes of the contention of the appellants that 
Phillippi's device was a primary or pioneer invention. The counsel 
for the appellants admits that the tripping and stopping mechanism 
of the patent in suit is not the important feature of the invention, but 
contends that "the gearing of a spring shaft to a cutter-wheel shaft so 
as to temper the force of the action of the cutter-wheel so as to pre- 
vent self destructive action upon the stop mechanism was the ail im- 
portant, feature of the invention.'^ The learned judge below well said 
that it was "an old and common expédient to transmit motion through 
a primary shaft with a gear intermeshing with a pinion of a second 
shaft." Th,e preveption of "self destructive action upon the stop 
mechanism" was, we think, merely a matter of mechanical adjust- 
ment. An examination pf earlier patents in évidence, including pat- 
ent No. 221,911, dated November 25, 1879, granted to Charles Cook 
for an improvement in "Automatic Cigar Lighters" and German pat- 
ent No. 25,760, dated January 28, 1884, granted to Rudolph Schubert 
for an automatic cigar-eutter for the removal of cigar tips, satisfles us 
that if the patent in suit is valid the mechanism covered by it is con- 
flned to that shown and described in the drawings and description and 
speciflcally claimed. Each of the two daims in controversy men- 
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tions as an élément of the combination "a cutter-wheel mounted at 
oae side." It is urged by the appellants that the words "mounted at 
one side" do net refer to the aide of the case, and that the words "at 
one side" should be treated as "surplusage." We are unable to adopt 
this View. The mechanism as shown and claimed discloses a cutter- 
wheel mounted at one side of the case, through which side the cigar 
is inserted in order that its tip may be brought within the plane of rota- 
tion of the cutters. If the cutter-wheel were not so mounted a cigar 
inserted through the side of the case, as ehown and described, would 
not be operated on as contemplated, and the mechanism would wholly 
fail to perform its function. The cigar-cutter used by the appellee 
diffère from that of the appellants in that there is no cutter-wheel 
mounted at one side of the case, the cigars are inserted through the 
top of the case and their tips removed by the peripheral blades of a 
solid cutter-block mounted midway between the opposite sides of the 
case and also midway between the spring and the gear. Aside from 
the foregoing considérations the mechanism covered by the patent in 
suit is of extremely doubtful utility and is not a marketable device. 
Nor do the automatic cigar-tip cutters manufactured and sold by the 
appellants conform to the requirements of their patent 
The decree of the circuit court is afiinned. 



POSTAL TEL. CABLE CO. T. NETTEE. 

(Circuit Court, E. D. Pennsylvanla. June 15, 1900.) 

1. Patents — Sdit fou Infbinghment— Necessatiy Parties. 

An assignée of the exclusive right, jointly witli tlie assigner, to use a 
patented design, cannot maintain a suit for Infringement of the patent 
without joining the assigner. 
a. Trade- Marks— Suit for Infringement— PREiiTMiNART Injonction. 

To justify a preliminary injunctlon against infringement of a registered 
trade-marlî, as in case of a patent, both the right and the injury asserted 
must be clearly shown. 

In Equity. Suit for ininngement of a patent and a trade-mark. 
On motion for preliminary injunction. 

Frank Shattuck, for complainant. 
Furth & Singer, for respondent 

DALLAS, 'Circuit Judge. The bill of complaint in this case charges 
the défendant with infringement of a certain design patent and also 
of trade-mark. The moving papers do not include a copy of the 
patent, but in the af&davit of the vice président and gênerai manager 
of the complainant corporation it is said that "the leading feature of 
the said design consists in the représentation of the Atlantic Océan, 
half of the terrestrial globe, irregular Unes being shown as extend- 
ing across the said océan, and the whole being surroimded by a 
cable-like border so located as to leave a margin directly about the 
central représentation." The copies of the complainant's envelopes 
and blanks which are annexed to the bill do not display any design 
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which corresponds with this description, unless, perhaps, in the case of 
one of the complainant's receiving blanks; and the e^ibits to the Mil 
which are respectively marked "Fac Simile Defendant's Envelope" 
and "Fac Simile Defendant's Blank" are, as respects "the leading 
feature of said design," quite unlike the envelope or any of the blanks 
annexed to the bill as being those of the complainant. Moreover, 
the bill is plainly détective in that it lacks a necessary party. The 
plaintiff's title to the patent, as stated in the bill, rests upon an in- 
strument of writing, whereby "the Commercial Cable Co. granted 
to the said Postal Telegraph Cable Co. the exclusive right, jointly 
with itself, to make, sell, and use the improvements described and 
claimed in the said letters patent," etc. A grantor who retains such 
an interest in the patent as the Commercial Company is thus ad- 
mitted to hâve reserved must be made a party to a suit for its in- 
fringement. Curt. Pat. § 403 et seq.; Rob. Pat. § 1099, and cases 
cited in notes. The main reliance of the plaintiff is, however, upon 
the alleged violation of trade-mark. But its case is no stronger on 
this ground than on the other. It stands upon the statutory regis- 
trations referred to in its bill; and necessarily does so, for it is only 
of suits upon trade-marks registered under the acts of congress 
that this court has jurisdiction wîthout regard to the amoimt in con- 
troversy, and the bill contains no averment respecting the sum or 
value of the matter in dispute. Furthermore, it is clear that the 
défendant has not afilxed the trade-mark complained of to any "mer- 
chandise" within the meaning of the statute (Act Màrch 3, 1881; Rev. 
St. Supp. p. 323, § 7); and the weight of the proofs is plainly against 
the plaintiÉ on the question as to whether any person is likely to be 
imposed on by the use made by the défendant of the stationery com- 
plained of, and there is no évidence that any one has in fact been 
misled. "As has frequently been said, to justify a preliminary injunc- 
tion the plaintiff's case must be clear in ail respects;" and certain 
it is that neither as to patent nor trade-mark has this plaintiff clearly 
established either the right or the injury which it asserts. Van 
Camp Packing Co. v. Cruikshanks Bros. Co., 33 C. C. A. 280, 90 Fed. 
814. The motion for a preliminary injunction is denied. 



ROEHR V. BLISS et aL 

(Circuit Court of Appeals, Second Circuit. May 24, 1900.) 

No. 161. 

Patents— Invention— DooR Fbames. 

The Boda patent, No. 385,233, for flnîshlng of house Interlors, as to 
clalms 1, 2, and 3, which cover, as an article of manufacture, a completed 
door frame made In two parts, to be jolned together after they are placed 
In the wall opening, Is yold for lack of patentable invention. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Chas. L. Burdette, for appellant. 
E. Henry Hyde, for appellees. 
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Before WALLAOE and LAœMBE, Circuit Judgea. 

PEE CUEIAM. It would serve no useful purpose to enlarge npon 
thé opinions expressed by Judge Shipman and Judge Townsend wiien 
the patent in suit was before tliem respectively. 82 Fed. 445; 98 Fed. 
120. We concur in the views taken by each of them, and entertain 
no doubt of the invalidity of the patent. It could not involve any in- 
vention to make a complète door frame in two parts. Ail that was 
necessary to be done by the carpenter was to make a complète frame, 
and then divide the jamb longitudinally into two sections by the saw. 
It could not involve any invention to join the two sections together 
again. Any carpenter exercising the common skill of the calling 
would be able to do this, and, if he wanted to make the interlocking 
jamb, which is a subordinate feature of the alleged invention aa speci- 
fied in some of the claims, he would hâve known how to do so by 
tonguing and grooving the respective faces of the jamb. The decree 
is affirmed, with costs. 



NEWARK SPRING-MATTRESS CO. V. RTAN. 

(Circuit Court of Appeals, Thlrd Circuit June 1, 1900.) 

No. & 

L Patœnts — Invention — Bbd-Suppokting Frame. 

The Palmer patent. No. 251,630, for a bed or mattress snpportlng frame, 
claim 1, is vold for lack of invention and patentable novelty. 

8, Samb— Suit por Infringbment — Estoppel. 

A release obtalned by a stoclîliolder in a corporation for past infrlnge- 
ment of a patent in his Personal business does not create an estoppel 
against the corporation which will prevent It frona denylng the valldity 
of the patent. 

8. Samb — Pleading. 

Where the complainant in a suit for Infringement relies upon an estoppel 
of the défendant to make the défense of nonvalldity of the patent, he 
Bhould plead such estoppel In his bill, by way of anticipation. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Milton E. Eobinson, for appellant. 
Stephen J. Cox, for appellee. 

Before ACHESON, DALLAS, and GRAY, C3rcalt Jndges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
circuit court of the United States for the district of New Jersey, 
made as of the September term, 1899, sustaining the validity of com- 
plainant's patent, No. 251,630, granted to Frederick A. Palmer, De- 
cember 27, 1881, for a bed or mattress supporting frame. 96 Fed. 100. 
The suit is a suit in equity brought by complainant, as assignée un- 
der the patent, of certain territory, including the state of New Jer- 
sey. The patent was granted for the term of 17 years, and expired 
December 27, 1898, — ^about 6 months before the décision of the cir- 
cuit court was made in the case. The défendant below is a oorpora- 
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tion carrying on a manufacturing business at Newark, N. J. Only thé 
flrst claim of the patent is claimed to be infringed. That claim is as 
follows: 

"A bed bottom, or supporting frame for beds and mattresses, which com- 
prises in its construction end rails, A Ai, wliich project beyond its side rails, 
B Bi, and a woven wire or other suitable fabric, C, which extends laterally 
outward beyond and above the side rails, B Bi, substantially as and for the 
purpose descrlbM." 

The assigned errors mainly relied on are that the court erred in 
holding that the first daim of the patent in suit was valid; that the 
court erped in failing to hold that the patent in suit was void on ac- 
count of the issuance to Frederick A. Palmer, the patentée of the 
patent in suit, of patent No. .237,586, on February 8, 1881, prior to 
the filihg of the application for the patent in suit; that the court 
erred in failing to hold that the patent was anticipated by certain 
other patents in évidence, and by certain structures made the sub- 
ject of Exhibits No. 2 and No, 10 by the défendant in the record. 
The spécifications of the patent in suit set forth the object and essen- 
tial features of the invention as follows: 

"The main object of ,my Ipyentlon is to proylde a bed bottonj, or supporting 
frame for beds and mattresses, whéretiy, when Its side rails are set between 
the side rails of a bedstead, the end rails of the supporting frame will afford 
the means foi: holding the fi'amé in tJosition ùpon the bedstead without other 
appllances for such puriwse, while ait the same time the end rails of said 
frame will afford a support whereby the elastlc fabric stretched over the frame 
may be extended eut beyond the side rails of the bedstead, so that a person 
sittlng upon a side edge of the fabric wlH net bave hls body corne in contact 
witb or press upon a. side xall of the bedstead." 

Reading this spécification in coimectioh with the claim, it appears 
that the e^éential feâtune Qf thè alleged invention is mpving the 
side rails ofao, qrdinflry. bed orimattress frame in wardly, towards 
each other, so as to allow the ends of the crossbars to project be- 
yond the side rails sufiîciently to rest on the side rails of lie bed- 
stead. The objèctS'to be sècured, aâ sçt forth in the patent, being: 
First, to support the njâttress frame on the side rails of the bedstead 
by thèse projections of thé end rails, and thus dispense with the 
u^e of 8lats;in the bedstead; and> second, to carry tiie sides of the 
woven-wire fabric out over the side rails of the bed, so that a per- 
son sitting upon the side edge of , the fabric will not hâve bis body 
come in contact with or press upoh the side rail of the bed. AU the 
éléments of this construction described by the daim (that is to say, 
the side railS and the end. bars and thei fabric) were old, and are 
not claimed to be novel with the patentée. Ail that is claimed by 
the patentjse as new is the projecting eHd bars, and the extension 
laterally outwsEirdr beyond the side rails of the wovèn wire fabric, 
for the purpose describedt : We are not inclined to think that this 
device involved invention, within the meaning of the patent law, 
or that it is other than what would hâve easily occurred to an ordi- 
narily skillful mechanic engagea in such work, as a means of sup- 
porting a bed frame, with the conséquent lateraJ extension of the 
woven-wire fabric to the full length Of the end bars. However this 
may be, we are clearly of opinion that, as claimed, the patented de- 
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vice lacks novelty. More than four months previous to the date of 
the application for the patent in suit, to wit, on February 8, 1881, 
tlae same patentée had taken ont a patent, which is No. 237,586. 
This patent, with the proceedings as disclosed in the file wrapper, 
are set eut in the record. The spécifications of this flrst patent, as 
they now stand, say: 

"My invention relates to movable frames of wood or met.nl, made to fit any 
bedstead, and • • • designed to support the bedding aud to take the place 
of ail slats." 

The first daim of this patent includes end bars "extending beyond 
the side rails," and "a woven-wire or other suitable fabric, W, ap- 
plied upon the end bars, and extending beyond or overhanging the 
side rails of the frame." This seems to us a characteristic and essen- 
tial feature of the invention, without which the patent would not 
hâve been granted. It is identical with the essential feature of the 
patent in suit, and cornes within the rule that forbids the issuance 
of a second patent to a patentée for an alleged invention, the essen- 
tial characteristic of which has been already patented to the same 
patentée. Fiut we refer to this prior patent, and the proceedings 
in the patent oiEce that preceded its issuance, as indicated by the 
file wrapper, for another purpose, and that is to show that the pat- 
entée himself acquiesced in a finding of the patent office that the 
existing state of the art negatived the patentability of the device of 
the patent in suit. The original spécifications of this flrst patent, as 
tiled in the patent office, contained the following: 

"* • * Which fabric shall, at the sides thereof, be above and over and 
extending beyond the side rails, overhanging tlie same, so that the elastic fab- 
ric and the lâedding thereon shall be siipported, while a person sitting on the 
edge of the bed shall be protected and Ijept from the sharp edge of the mat- 
tress frame, and also prevented from tilting bacltward in a depressed place 
between one of tJhe side rails of the frame and the woven v?ire or other fabric." 

In acting on the application as originally filed, the patent ofQce 
held that the paragraph just quoted should "be erased, in view of 
the patent to 0. A. A. Kouillion, No. 33,685, of November 5, 1861, 
in bed bottoms." The spécifications also contained the following 
statement: 

"By my invention I obtain a mattress frame that can be used to great advan- 
tage in iron bedsteads, from the fact that the end rail or bar projects over 
the side rails, and furnishes a support from the mattress frame upon tUe sides 
of the bedstead, and the fabric is enabled to extend over and beyond the 
entire width of the bedstead, leaving neither of the rails uncovered, while, with 
mattress frames heretofore used, extra irons, of Z form, are required, on which 
to suspend the mattress frame within the bedstead; and, as in such case the 
fabric cannot overhang the sides,— being narrower than the frame,— more or 
less of width as resting surface is lost." 

And as to this the patent office said: 

"The ensuing paragraph is objectionable, as It fails to recognize the existing 
state of the art." 

Upon this finding and référence, the applicant struck ont ail of 
the before-quoted matter from his original spécifications, and by so 
doing must be taken to hâve acquiesced in the action of the patent 
office, and to bave practically admitted that the essential feature» 
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of the patent in suit had been anticipated and lacked novelty. But 
the défendant beloW, and the appellant hère, bas placed in the rec- 
ord, as exbibits, certain structures, and also certain patents, wbich 
claim and describe, and in their drawings exbibit, a device for wire 
mattresses and bed bottoms that clearly embody thèse essential 
features of the patent in suit. Exhibit 2, above referred to, présents 
a structure which seems to us obviously to embody the easential 
features set forth in the claim and spécifications of the patent in suit. 
It is the hospital litter, which, according to the testimony, was made 
prior to 1879, and was set forth in a printed catalogue of 1878, with 
a eut which clearly exhibits the characteristics of the alleged inven- 
tion. We see the end bars extended so as to rest and support the 
wire mattress on the sides of the litter, and the woven fabric extend- 
ing latéral ly to the extremities of the end bara, and thus beyond the 
sides of the litter. If we remove from this litter its legs, or fold 
them nnder, and eut off the handles for carrying it, with a slight ex- 
tension of the end bars it could be set on the bedstead precisely as 
the patent in suit, and accomplish the purpose which it was designed 
to accomplish. Curiously enough, in the spécifications of the flrst 
Palmer patent, referred to (No. 237,586), the patentée seems to hâve 
had in mind this very structure, for he states: 

"The objeet of my Invention Is to provide an improved movable f rame or 
mattress, to be used in bedsteads (or to be supplled with legs and stand on the 
floor). In the place of slats, springa, or other appliances for the support of the 
beddlng." 

It seems impossible to us that this patentée should successfully 
claim novelty for the device of his patent, after this exhibit bas been 
examined. The device was open to the use of the public, and as to 
it ho monopoly could, at the date of the patent or since, be claimed. 

Some of the patents offered in évidence also show clear anticipa- 
tion of the alleged invention of the patentée. We refer especially 
to the Tracey patent. No. 202,302, of April 9, 1878, Fig. 6 of which 
shows a bed bottom having overhanging end rails and fabric exactly 
as calléd for in daim 1. The construction shown by the patent to 
Boda, No. 170,333, is also, in our opinion, an anticipation of the 
alleged invention of the patent in suit. Also, we find in the Young 
patent, No. 170,040, dated December 16, 1875, every feature of the 
patent in suit. We do not deem it necessary to discuss thèse an- 
ticipatory patents in détail, as we hâve already indicated sufflciently 
our reasons for denying novelty to the device of the patent in suit, 
as well as the élément of invention, within the meaning of the patent 
laws. 

The appellee con tends that the corporation appellant is estopped 
to deny the validity of the patent in suit by the fact that one of its 
principal stockholders accepted, some months before the organization 
of the said cori>oration, a spécial license for the city of New York, 
in his own business. And he further contends for an estoppel by 
reason of a certain releâse that was obtained from him by the said 
stockholder and another large stockholder, as a co-partnership, just 
about the time of, or a few daya after, the organization of the de- 
fendant Company. This release was for ail past ihfringement of the 
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parties, in their own personal business, and could not in any way 
affect the défendant corporation, as an estoppel, even if the release 
had not contained, as its concluding paragraph, tlie following: "It 
is understood that this does not in any way bind or affect the cor- 
poration known as tlie Newark Spring-Mattress Company." But an- 
otlier and conclusive objection to the point thus made is that the 
complainant bas not pleaded the estoppel he claims, and défendant 
was without the notice in the pleadings to which he was entitled. 
Notwithstanding the forty flfth equity rule, the complainant was at 
liberty, and should bave availed bimself thereof, to plead, by way of 
anticipation, the estoppel to the défense of nonvalidity of the patent. 
We are of opinion, therefore, that the testimony on this point was 
improperly taken, and should be stricken ont of the record. The de- 
cree appealed from should therefore be reversed, and a decree dismiss- 
ing the bill of complaint ordered. 



THE ELK et aL 

(Circuit Court of Appeals, Ttiird Circuit. May 29, 1900.) 

No. 8. 

Collision— LiABiLiT Y — Effkct dp Failure to Kbep Proper Lookout. 

A tug cannot be lield liable to contribute to the damages caused by a 
collision in which her tow was injured, because of her failure to keep 
a proper looliout, where she was not otherwise in fault, and from the 
facts shown it appears that the omission in no manner contributed to the 
collision. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Henry R. Edmunds, for appellant the Carbonero. 
John F. Lewis, for appellant the A. R. Gray. 
Horace L. Cheyney, for appellee the Elk. 

Before ACHESON and DALLAS, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, District Judge. A libel was flled by Edward Mcll- 
Taine, master of the barge Elk, against the steam-tug Carbonero to 
recover damages resulting from a collision between the two vessels 
in the Delaware River on the night of December 9, 1895. Subse- 
quently on the pétition of the master of the Carbonero the steam-tug 
A. R. Gray was under rule 59 in admiralty made a party défendant. 
The Elk at the time of the collision was in tow of the Gray. The 
court below held that both the Carbonero and the Gray were at fault, 
and decreed that the damages sustained by the libelant should be 
equally divided between those vessels. (D. G.) 95 Fed. 846. We en- 
tirely agrée with the learned judge below that the libelant was entitled 
to recover full damages, and further, that the Carbonero was at fault. 
It is unnecessary to recapitulate the évidence on thèse points. "We 
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thiuk, howèver, he was in error in decreeing any of the damages 
against the Gray. In the course of his opinion he says: 

"Both the slde and towing lights of the Gray were propeily set and burning, 
and the captaln was at the wheel; but there was no lookout either on the tug 
or on the barge and the barge dlsplayed no lights. The Elk was low in the 
water, and neither her load nor herself obstructed the view of the lights 
iipon the tug. There was no moon, but the night was not dark, and the lights 
of an approaching vessel could be seen for at least half a mile, and probably 
mueh farther. * • * With regard to the liability of the Gray, I see one 
point only upon whlch itcanbe rested, but of this there can be no doubt; 
she had no lookout either upon thés barge or upon her own decu, and under the 
authoritles such omission ordînarily is blâmable négligence. I hâve been re- 
ferred to no statute or rule that required the Elk to carry lights, lashed as she 
was to the Gray; but a lookout should hâve been stationed either upon the 
tug or upon the barge. Under the facts In proof it is impossible to say 
whçther the collision would or would not hâve been avoided, if this liad been 
done. The inquiry would be spéculative, and therefore profltless; for présent 
purposes it is enough to say that the Gray failed in a plain duty, and that an 
injury has oceurred which mlgbt hâve been prevented if the duty had been 
performed. The Gray, therefore, must also be held liable for the collision." 

The law is well settled that the absence of a spécial or proper look- 
out does not subject a vessel to liability for damages for collision, 
unless such absence has in fact contributed to the collision. In The 
Blue Jacket, 144 U. S. 371, 389, 390, 12 Sùp. Ct 7l8, 36 L. Ed. 477, 
the court said: 

"It is well settled that the absence of a lookout is not material, where the 
présence o( one wôuld not hâve âvalled to preveiit a collision. * • • The 
provision of article 24 of the act of March 3, 1885, is that a vessel is not to be 
exonerated from the -conséquences of any neglect to keep a proper lookout. 
It does not say tbat a vessel shalVbécause of not keeping a proper lookout, be 
vlsited with the conséquences of a collision. If the collision does not resuit as 
a conséquence of neglecting to keep a proper lookout, the vessel is not thereby 
made responslble for the conséquences of the collision." 

The circumstances of this case are such as to négative the idea that 
the omission to hâve a spécial lookout on the Gray brought about or 
in any manner contributed tO the collision. The Garbonero could 
plainly see the lights on the Gray and the latter vessel could plainly 
see the lights on the former for a distance of at least half a mile, and 
the tv^o vessels exchanged signçils. On the facts disclosed it was 
wholly immaterial, so far as the collision in question is çoncemed, 
whether the Gray had or had not in addition to her crew a spécial 
lookout, and that vessel accordingly should not hâve been held re- 
sponslble. 

The decree of the District Court is reversed with direction to enter 
a decree for full damages and costs in favor of the libelant and 
against the claimant of the Carbonaro in accordance with this opinion. 
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THE LANGFOND and THE WILLIAM B. FERGUSON. 

ÏHE WILLIAM B. FERGUSON. 

(District Court, B. D. New York. June 2, 1900.) 

Collision— Tow and Anchoked Steamer. 

Evidence considered, and lield to sbow that a collision between a tow 
and a steamer at anchor was due to tiie fault of the tug in falling to allow 
for tlie length of her tow and the efCect of the tide in chaaging her 
course after passing the steamer. 

In Admiralty. Libels for collision. 

Cliarles Thaddeus Terry, for the Dredging Ce. 

Butler, Notman, Joline & Mynderse, for the steamship Langfond. 

James J. Macklin, for the tug Ferguson. 

THOMAS, District Judge. On February 9, 1899, at about 9 a. m., 
the Langfond, a foreign, iron, unladen steamship, of about 2,500 grosia 
tons and 1,634 net tons, and whose length was about 300 feet, and 
whose width and draft were, respectively, 40 and 22 feet, dropped her 
atarboard and largest anchor upon the western anchorage grounds in 
the harbor of New York. Within an hour thereafter it was discovered 
that the steamer had drifted from the anchorage grounds to the east- 
ward, under the influence of a severe westerly wind of from 40 to 50 
miles per hour. The anchor continued to drag until the vessel had 
crossed the main channel, which was about 1 mile wide, to a point 
approximately 1,000 feet from the western lirait of the eastern anchor- 
age grounds, when the anchor held. Thereupon the vessel swung 
a little to the north from her westerly heading, so that the starboard 
anchor chain passed around the stem to the port side, which added 
to the diflîculty of raising the anchor, as did the low temj:)erature. 
For the purpose of relieving the strain on the anchor chain, which was 
60 fathoms in length, and to enable the winches to hoist the anchor, 
so that the vessel might return to the anchorage grounds, the steamer 
was moved slowly forward under her own steam. But she ran past 
her anchor, whereupon she was stopped and allowed to drop back for 
a distance to facilitate opérations. While in this situation the tug 
Ferguson, towing four loaded mud scows, the first on a bridle hawser 
some 250 feet in length, and the others singled ont on hawsers some 
6 feet in length, passed under the stem of the Langfond; but the 
starboard side of the third scow in the line was carried against the 
propeller of the steamer, and the front and starboard side of the fourth 
scow were brought in collision with the propeller, whereby the pro- 
peller and scows were injured. The Ferguson has been libeled in be- 
half of the steamer, and the Ferguson and steamer hâve been libeled 
by the owner of the scows. The scows were not in fault, and the 
cause of the collision must be traced to the tug or steamer, or both. 
The steamer is not at fault, so far as the présent issues are concerned, 
unless at a time immediately preceding the collision, and after her 
anchor had begun to hold and she had gone forward as above stated, 
she was negligently permitted to drop back on the tow by force 
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of the westerly wînd and the slack in her anchor chaîn, of which 
she is accused. If her failure to put out two anchors on the anchorage 
grounds, whereby she drifted to the place of accident, could be regard- 
ed as négligent, as it is not, such alleged négligence was not the 
proximate cause of the collision, since at that time the anchor was 
holding the vessel, and the tug and tow were not embarrassed by the 
former mischance, nor by her présence in the wide main channel, of 
which they had timely notice. Before considering whether the Lang- 
fond did, at the commencement of the passage of the tug and tow, 
drop back upon the tow, and thereby contribute to the injury, the 
maneuver of the tow for the purpose of passing under the Langfond's 
stern ehould be considered. It is urged against the tug that she went 
to the eastward, under the Langfond's stern, rather than to the west- 
ward, across her bow. The channel is a mile wide. The ebb tides 
set strongly and naturally to the southwest at the place of collision, 
but the wind was strong from the west, which to some extent neutral- 
ized the usual set of the tidej and two or three coal barges had (one 
or ail) dragged from the western anchorage grounds, so as to occupy 
some part of the main channel, but they were near the limit of the 
anchorage grounds. There was a broad mile for passage, and if, as 
claimed by the tug, the steamer was near the center of the channel, 
and the coal barges trespassed upon the main way, still there waa 
undoubtedly room for the tug to go to westward; and yet she may not 
be criticised for passing under the steamer's stern, as she had for 
the purpose something like a thousand feet of clear water, and other 
similar tows had just passed in safety. But, if it be concluded that 
there was sufflcient room to the eastward, why did the collision arise? 
From the évidence of the master of the tug, it is clear that he knew 
the précise situation of the Langfond at an early time. The évidence 
of the pilot of the tug shows that, even while he was far away, he had 
an opportunity to see, and in fact did see, the Langfond; that he saw 
her drifting at anchor, saw her anchor chain, saw her go forward of 
her anchor, drop back again on that account, go forward again, — in 
short, that whatever was doue he saw done. He testified that he 
knew he had before him a vessel at anchor, and that he was to pass 
her as such. Such testimony is as follows: 

"Q. The first time you saw this steamer, Langfond, did you think she was 
a ship at anchor? A. Yes, sir. Q. What made you thlnk so? A. Because 
laying there; and, 1£ I remember right, I think I see her anchor chain. Q. 
You saw her anchor chain out? A. Yes, sir. Q. You knew, then, that you had 
to pass a shlp at anchor? A. Yes, sir. Q. On one side or the other? A. 
Yes, sir; and made calculations for that Q. You meant to do your whole 
duty witJi référence to that? A. Yes, sir. Q. When did you cease to see that 
she had an anchor chain? A. I don't know. Q. Was there any time before 
you passed her that you saw she hadn't taken up her anchor chain? A. Xhat 
she hadn't taken them up? No, sir. Q. You knew ail the while she had an 
anchor chain out? A. Yes, sir. Q. What made you thinlj she was going to 
sea? A. By her working ahead. I thought they were heaving an anchor 
when they worked ahead. Q. They were heaving the anchor, and that is your 
reason for thinking that? A. Yes. Q. But she was still during ail that time, 
— an anchored ship, so far as you are concerned? A. Yes, sir. Q. And your 
duty was to pass her as an anchored ship? A. And, if she hadn't drug that 
anchor, we would hâve passed her in safety. There was plenty of room. Q. 
When you saw her back before she moved forward, you thought she was then 
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heavlng her anchor? A. Getting her anchor; yes, sir. Q. She went forward 
500 or 600 feet, and backed up 500 or 600 feet. What did you think she was 
doing that for? A. I thought maybe she stopped her engine, as they do some- 
times when they run over an anchor, like that, and corne back again. I thought 
she had gone over the anchor." 

In view of this évidence, it is easily concluded that it was the duty 
of the master of the tug to use care to adjuat his course so as to take 
the tug and her tow past the Langfond, regarded as an anchored 
ship. He made proper calculations for the tug, but net for the tow, 
which left the barge helpless, as they were without steering apparatua. 
It will be observed that he and other witnesses for the tug place the 
distance at which the tug passed the stem pf the steamer at 250 feet. 
But the master of the tug states that when the flrst scow arrived oppo- 
site the stem of the steamer the distance was reduced to 100 feet. 
Further questioning enlarged the space possibly to 125 or 150 feet. 
The mate of the tug fixes the distance between the tug and the steamer 
at 250 feet, and the distance between the flrst scow and the steamer at 
100 feet. Now, it appears that it was not until the flrst scow reached 
a position astem the steamer that the ship's propeller stopped its mo- 
tion, and that thereafter she took on the motion astern of which the 
Ferguson complains. Hence, in going 250 feet, the length of the lead- 
ing hawser, the tow was brought 100 to 150 feet nearer to the steamer 
than was the tug when she passed the steamer; that is, by some force 
not attributable to the steamer, the tow approached the steamer about 
1 foot for every 2 feet it went forward. The scows would probably 
average 100 feet in length, so that by the time the third scow was 
reached the tow would hâve advanced some 200 feet more, and the 
forward part of the third scow would, by the same ratio, hâve been 
near to or in contact with the propeller; and the évidence is that the 
collision was with the forward part of the third scow. This mathe- 
matical démonstration, based on the évidence of the master and mate 
of- the tug, cannot be escaped, and shows that before the propeller 
stopped, or the steamer began to drop astern on the tow as claimed, 
the tow was directed towards the propeller, and that the traction, con- 
tinued at the same rate, must hâve produced the collision between 
the third scow and the propeller, just as in fact it did occur. Now, the 
évidence is undisputed that the tug, after passing the steamer, pulled 
several points to the westward; and this undoubtedly drew his tow, 
aided by the eouthwesterly set of the tide, directly upon the steamer. 
There is much évidence in behalf of the tug that the turning of the 
tug several points to starboard would tend to throw the tow to the 
eastward ; but the fact is glaring, and overcomes theory : The tail of 
the tow approached, and did not recède from, the steamer. There is 
very much évidence that the tug passed nearer the steamer than stated 
by the master and mate of the tug, but it is sufficient to accept the 
nan'ation of such persons. That explains the collision, and disposes 
of the claim that the collision was caused by the steamer going astern 
upon the tow. The évidence of those on board the steamer is that 
she did not go astern, and that she was stopped because it was seen 
that a collision was imminent. It is useless to pursue the question. 
It is évident that the tug drew her tow into a ship obviously at anchor, 
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and that she did not make sufflcient allowance for tHe tow in founding 
the stem of thé steamer. The libelant Helliesen should hâve a decree 
for damages against the Ferguson, with costs, and the libelant the 
Interstate Dredging Company ehould hâve a decree against the Fergu- 
son, with costs; but the libel as to the Langfond is dismissed. 



THE COMBT. 

CDistriet Court, S. D. New York. May 11, 1900.) 

Collision^Vessel Dbifting Vrom Anchoraoe 

The scliooner yacht Cornet, 62 tons and length 80 feet, was anchored In 
her usiial grounds during a nlght In Summer, when a sudden and severe 
squall came up, the wlnd blowlng for 15 minutes at from 40 to 60 miles 
an hour. Six men were on board below, and at once came up and dropped 
a second anehor, the two weighing 400 and 600 pounds, respectively. The 
anchois dragged for a distance, and then held, but subsequently again 
dragged, and the vessel drifted against a pier. and in doing so injured 
another yacht, which had Just previously drifted to the pier and had been 
made fast. Held, that the injury was due to a péril of the sea, and not to 
any failure in the use of reasonable nautical skill, or to insufficient anehors 
or the sélection of improper anchorage grounds, the Cornet having anchored 
on the same grounds, using the sarpe anehors, for 20 years previously. with- 
out mishap; nor could she be chargea with fault, under the circumstances. 
In failing to keep an anehor watch, which was not customary on such ves- 
sels, and would not hâve changed the resuit. 

In Adrairalty. Suit for collision. 

George H. Bruce and Philip Carpenter, for libelant 
Pryor & Truax, for claimant. 

BROWN, District Judge. A little after 1 o'clock in the morning 
of June 29, 1899, the sloop yacht Thom of about 8 tons, and 51 feet 
long, and the schooner yacht Cornet of 62 tons' burden, and about 80 
feet long, were both driven from their usual anchorage grounds ofif 
Bay Ridge in a sudden squall, and dragging their anehors brought 
up against the long pier at the foot of Sixty-Fifth street, Brooklyn. 
The Thorn reached the pier flrst, and was there made fast alongside 
without much damage. A few minutes afterwards the 'Cornet was 
carried past her; but her main boom projected considerably beyond 
her stem and raked across the deck of the Thorn and carried away a 
portion of the Thorn's cabin, broke her mast, and did some other dam- 
age, for which the above libel was âled. The Cornet brought up a 
little inside of the Thorn, her overhanging stern running up over the 
pier and a part of her huU resting upon a float belonging to a club boat 
house near the pier. 

Upon the whole testimony I think the accident should be classed 
with périls of the sea, as properly attributable to the sudden and 
extraordinary violence of the squall, ând not to any failure in the use 
of reasonable nautical skill and prudence, or of insuf&cient anehors, 
or the sélection of improper anchorage ground. 

The anchorage had been a usual and customary place for anchoring 
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for a leng time; the Cornet had been anchored in about the same posi- 
tion by ranges for some 20 years préviens ; her two anchors were of 
about 400 and 600'pounds each, and she had never dragged from ber 
anchorage there before. Her position was about a quarter of a mile 
off shore, tbat is, about 700 feet outside of the Sixty-Ilfth street pier, 
which was itself about 700 feet long; and she was about 300 or 400 
feet to the northward of that pier. The Thorn had come in not long 
before the squall and had anchored a little inside of the Cornet. It 
was a mild eummer night, the wind was light until two minutes past 
1 a. m., when the squall came on from the northwest or north north- 
west, blowing for flve minutes at the rate of 60 miles per hour; dur- 
ing the next flve minutes, 56 miles per hour; during the next flve 
minutes, 40 miles; and for some time afterwards at the rate of 30 
miles per hour. Six men were on board the Comet and ail were below 
when the squall came on with rain, without previous warning. The 
quarter master immediately came on deck and the second anchor was 
thrown out. After dragging so as to be about on a line with the 
end of the Sixty-Fifth street pier, the anchors held for a few minutes, 
during which time the Thorn drifted past, dragging her anchors on 
the port side of the Comet, but too far away to send her a line which 
was called for. Soon afterwards the Comet again dragged and touched 
the pier, first outside of the Thorn, and afterwards raked across her 
with her boom, as above stated. The watchman at the dock and 
the man in charge of the boat house say that the Comet came in 
from flve to seven minutes after the Thorn. From this testimony it 
is probable that the Comet's first dragging waa during the first few 
minutes of the squall, and that her anchors then held her for not more 
than from flve to seven minutes. Her men say, that as the violence 
abated, the wind continued puffy ; so that her anchors were probably 
again loosened by the gusts in the natural rising of the waves. 

Complaint is made that the Comet should hâve had an anchor 
watch; but the évidence is that an anchor watch is not customary 
upon yachts in that région. It was not a place where other vessels 
were to be expected; and the likelihood of any such violent storm as 
to cause dragging (which had not happened to the Comet there in 20 
years) was so small in the summer season, that I cannot find that the 
maintenance of an anchor watch was obligatory, having référence 
merely to so improbable a contingency as this. It is évident, more- 
over, that an anchor watch would not hâve avoided dragging. The 
approach of a thunder shower at night, even if it could hâve been per- 
ceived by a watch, would not bave excited appréhension or caused 
any additional anchor to be cast over until the squall had come and 
shown that another anchor was necessary. In fact the squall came 
on with almost instantaneous suddenness, and the men came up at 
once; so that the second anchor was thrown out within a minute or 
two as early as it could hâve been thrown if an anchor watch had been 
on deck. Evidently this would hâve made no différence in the re- 
suit. 

It is also urged that the yacht might hâve made sail and crawled 
off after the wind had abated somewhat. The weight of expert evi- 
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dence on this head is altogether against this contention. I hâve no 
doabt that the Cornet reached the Thom within the flrst 15 minutes 
of the squall, during which time the wind ranged f rom 66 miles to 40 
miles per hour; and in such a wind I am satisfied that nothing useful 
could hâve been accomplished by any attempted use of the sails. The 
weight of testimony is that had any such attempt been made, it would 
hâve resuit ed in carrying the Cornet ashore more quickly, and that the 
only reliance was upon the anchors, and on paying out the chain. 
This was done. When the Gomet's anchors first held near the line 
of the pier, it was reasonable to suppose that they would continue to 
hold; and considering the small space available, and the very high 
gale, then from 40 to 56 miles per hour, it would seem to me a very 
foolish act to touch the sails while the anchors held, and that raising 
them after she began to drift again would hâve been useless and 
would hâve sent her ashore the more quickly. 

The proof on thèse points on the part of the libelant, is especially 
détective in two respects : First, in the absence of any expert skilled 
in the use of yachts; and, second, the failure to call the master of 
the Thorn, the only man on board her, though during part of the trial 
he was in court. He especially was presumptively best acquainted 
with ail the circumstances of the occasion, and should hâve been the 
first person to point out any négligence in the management of the 
Comet, if there was any. On the part of the claimant, on the other 
hand, the évidence of the best experts is that the anchors were reason- 
ably sufficient and that there was no mismanagement of the boat. 
The proof shows that the anchors did not foui, and that the dragging 
was purely from the violence of the wind. 

The cases cited by the libelant of The Mary E. Cuff (D, 0.) 84 Fed. 
719, and The Eloina, 10 Ben. 458, Fed. Cas. No. 4,420, and The Martha 
Davis (D. C.) 94 Fed. 559, are plainly inapplicable, as in those cases 
no second anchor was thrown out; while in the flrst above case and 
also in Clapp v. Young, 1 Sprague, 40, Fed. Cas. No. 3,786, no person 
was left on board. 

Libel dismissed, but without costs. 



WESTERN UNION TEL. CO. V. WHITE. 705 

WESTERN UNION TEL. CO. v. WHITE. 

(Circuit Court, W. D. Virginia. June 30, 1900.) 

Rbmoval op Causes — Amount in Controversy — Evidence— Jdrisdiction. 

To an action to restrain the prosecntion of a suit in a state court be- 
cause of the removal to tlie fédéral court of a previous suit based upon 
the same cause of action, whlch -was still pending. défendant answered 
that, whiie in the writ filed in the iirst action his demand was placed at 
$2,500, it was his intention to claim only $1,500; that he paid the writ tax 
required by the laws of the state upon that sum only; and the flrst action 
was dismissed, and the second suit brought, because of a mistake in the 
form of the action. HeM that, no déclaration having been filed in the 
first action, the amount in controversy must be determined from defend- 
ant's answer herein, and, it appearmg that this was but $1,500, the fédérai 
court was without jurisdiction thereof, and the same should be remanded 
to the state court, and the injunction restraining the second action dis- 
solved.i 

In Equity. On motions to dissolve injunction awarded the plaintiff 
against the défendant, and to remand action at law to the state court 

Scott & Staples, for plaintiff. 
R. W. Winborne, for défendant. 

PAUL, District Judge. In this cause the plaintiff flled its bill pray- 
ing that the défendant be enjoined from proseeuting two actions at 
law, one in trespass and the other in debt, both instituted in the cor- 
poration court of the city of Buena Vista, Va. The complainant is a 
nonresident of the state of Virginia. The bill allèges that on the 19th 
day of December, 1899, the défendant, Hugh A. White, brought an 
action at law in the corporation court of the city of Buena Vista to 
recover damages of the plaintiff, the telegraph company, for its fail- 
ure to deliver to the said Hugh A. White a message sent by one G. W. 

White in the month of , 1899, from Moorefleld, W. Va.; the 

plaintiff in said suit laying his damages in the writ at $2,500. The 
process issued in said action at law was made returnable to the rules 
to be held on the flrst Monday in January, 1900, and was served on 
the 19th day of December, 1899. That on the 28th day of December, 
1899, the défendant, the telegraph company, delivered to the clerk of 
the corporation court of Buena Vista, its pétition for the removal of 
said action into this court, and at the same time executed and deliv- 
ered to the clerk a bond, with security, as required by the statute. 
The pétition and the bond were flled on the 29th of December, 1899, 
the clerk indorsing each as follows: "Filed December 29th, 1899, 
after case ordered dismissed. D. H. Eucker, Clerk." The bill further 
allèges that after the flling of the pétition and bond for removal, to 
wit, on the 21st day of February, 1900, the said Hugh A. White, upon 
the same cause of action embraced in the suit first mentioned, insti- 
tuted two other actions at law in the corporation court of the city 
of Buena Vista against said telegraph company; in one claiming the 
sum of $1,500, and in the other the sum of |250. The bill further al- 

1 Jurisdiction of circuit courts as determined by amount in controversy, see 
notes to Auer v. Lombard, 19 0. C. A. 75, and Tennent-Stribling Shoe Ce. v. 
Roper, 36 C. C. A. 459. 
102 F.— 45 
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leges that the cause of action on which thèse two suits are founded is 
identically the same as that on which the flrst suit is based; that the 
défendant, Hugh A. White, proposes to abandon the flrst suit insti- 
tuted, and to rely on the two suita last brought; that the claims are 
plaçed at less than $2j500; that ail this is being done for the purpose 
of evading the jurisdiction of the fédéral court; that, on the filing of 
the pétition and bond for the removal of the case into this court, this 
court became invested with jurisdiction of ail matters of controversy 
between said White and said telegraph company; and that the corpo- 
ration court of the city of Buena Vista was thereby deprived of ail 
jurisdiction in the premises, and has no right to entertain any action 
that might be thereafter brought by said White on the same cause of 
action, — and prays that said White be enjoined from prosecuting the 
two actions at law instituted by him against complainant, and now 
pending in the corporation court of the city of Buena Vista, The in- 
junction was granted as prayed for, and the motion now before the 
court is to dissolve this injunction. The défendant, White, files his 
answer to the bill, and avers that in the action which he instituted in 
the corporation court of the city of Buena Vista on the 19th day of 
December, 1899, which was an action of assumpsit, the damages 
claimed or expected to be claimed did not amount to $2,500, or any- 
thing like that sum, though this was the amount of damages laid 
in the writ; that the action of assumpsit was brought for the purpose 
of recovering the statutory penalty allowed in the state of Virginia 
against telegraph companies for failure to deliver messages promptly, 
and also for the recovery of such damages as he might be entitled to 
recover, as the sendee of such message by reason of the default of the 
défendant in its contract for the transmission and delivery of the 
message; that, after the writ issued, it was his purpose to prépare and 
file a proper déclaration setting forth therein his cause of action, both 
for the statutory penalty and for the damages resulting from the 
breach of contract, but that he never expected to claim in such déclara- 
tion, or to recover as much as |2,500 in any event, even with the 
statutory penalty and damages added together, and at the time he 
instituted said action "he advised the clerk of the corporation court 
of the city of Buena Vista that he did not expect to claim or recover 
more than |1,500, and that the writ tax as required by the laws of 
Virginia, should be paid only upon that amount; and that this was 
accordingly done." He files as an exhibit with his answer the receipt 
of the clerk, supported by the afiidavit of the clerk showing that the 
writ tax paid was on the sum of |1,500. He further avers that upon 
an investigation of the law upon the question of pleading and practice 
in the state of Virginia he was advised that he could not maintain an 
action of assumpsit for the statutory penalty, nor could he, as the 
sendee of such message, maintain such action for damages resulting 
from the breach of any contract, and that for other reasons an action 
of trespass on the case was préférable ; that for thèse and other con- 
sidérations he, on the 29th day of December, 1899, before the return 
day of the writ, and before he had any intimation or suspicion that the 
défendant would make an effort to remove said action into this court, 
gave notice to the clerk of the corporation court of the city of Buena 
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Vista that said action was abandoned, and ordered the same to be dis- 
missed without préjudice; and that the clerk dismissed the same as 
directed. The answer dénies that the pétition and bond of the défend- 
ant in the action at law in the state court were delivered to the clerk 
of that court on the 28th day of December, 1899, and avers that the 
said pétition and bond were not delivered to the clerk of said court 
until after the plaintiff in said action had directed the saine to be dis- 
missed. As évidence of this he files the mémorandum entered by the 
clerk, ordering the dismissal of the case, as follows: 

"Tbe clerk of the corporation court wlll please dismiss the above case of 
Hugh A. White vs. Western Union Telegraph Company, without préjudice to 
Hugh A. White in bringing a new action. Dismiss at Ist January rules, 1900. 

"Dec. 29th, 1899. Hugh A. White, Plaintiff." 

The correctness of this entry is sustained by the affldavit of the 
clerk of the state court. The clerk of that court also makes an aflQ- 
davit that the order to dismiss the action at law was given him about 
half past 9 or 10 o'clock in the morning of the 29th of December, 1899, 
and that the pétition and bond of the défendant for the removal of the 
case into the fédéral court were received by mail about 4 o'clock in 
the evening of that day. At the March term, 1900, of this court 
at Lynchburg, the Western Union Telegraph Company flled a copy 
of the record of the action at law instituted on the 19th day of Decem- 
ber, 1899, and the same was docketed. From an inspection of the rec- 
ord it appears that the pétition and the bond were not presented to the 
state court, and that no action thereon was taken by that court. 
Whether this must be done before a copy of the record can be flled in 
this court it is not material to consider. The motions to dissolve the 
injunction and to remand the action at law to the state court are based 
on two grounds: First, that at the time the pétition for removal was 
flled in the clerk's ofiSce of the state court the plaintiff had directed 
his action to be dismissed, and that there was at that time no suit 
pending which could be removed; second, that the amount in contro- 
versy in the action sought to be removed is not sulïicient to confer 
jurisdiction on this court. 

It will only be necessary to consider the second ground. The 
amount of damages alleged in the writ is $2,-500, and the défendant 
therein, the telegraph company, insists that this sum must détermine 
the question of jurisdiction, there being no déclaration flled at the 
time the pétition for removal was flled ; that, $2,500 being the amount 
of damages claimed in the writ, the plaintiff cannot be allowed, after 
the pétition for removal has been flled, to show that the amount he 
intended to demand in his déclaration, had he flled one, was the sum 
of f 1,500. It ia well settled that "in ail actions where the relief de- 
manded is a judgment in money the amount claimed by the plaintiff 
as due to him is the amount in controversy, and furnishes the test 
of jurisdiction; but this amount is to be ascertained not merely by 
the sum named in the ad damnum clause, or the prayer for judgment, 
but also by a considération of the amount of the debt or damages as 
set ont in the body of the déclaration." Black, Dill. Eem. Causes, 
§ 52; Lee v. Watson, 1 Wall. 337, 17 L. Ed. 557; Hilton v. Dickinson, 
108 U, S. 165, 2 Sup. et. 424, 27 L. Ed. 688; Bowman v. Eailway Co., 
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115 U. S. 611, 6 Sup. et. 192, 29. L. Ed. 502; West v. Woods (G. 0.) 18 
Fed. 665. No déclaration having been filed in this case in the state 
court, the only claim demanded in the record is the amount of damages 
laid in the writ. The only other évidence before the court as to the 
amount in controversy is that off ered by the plaintifE to show that, had 
he filed his déclaration in the state court, it was his purpose to claim 
therein only |1,500. This court has no power to compel the plaintifE 
to file a déclaration showing what he claims, so as to détermine the 
amount in controversy. It will hâve to eettle this question on the 
testimony of the plaintiff in that suit as it is presented in his answer 
to the bill of injunction. The tax law of Virginia (Acts Assem. 
1883-84, C. 450, § 14) provides for a tax on suits commenced in a circuit 
or corporation court. This is known as a "writ tax," and in each suit 
(except a suit in chancery) "there shall be a tax thereon, if the amount 
of debt or demand for damages shall not exceed five hundred dollars, 
of one dollar; and when the debt or demand for damages exceeds five 
hundred dollars, there shall be an additional tax of ten cents for every 
hundred dollars or fraction of one hundred dollars of such debt or de- 
mand, in excess of five hundred dollars: provided that in ail such 
suits the plaintiff or his attomey mây endorse upon his Svrit or notice 
the real amount claimed in his action, and the tax upon the suit shall 
be fixed with référence to the amount so claimed." The plaintiff, 
when he brought his action, paid the writ tax on |1,500. In addition 
to his own affidavit that he paid the writ tax only on the sum of 
$1,500, he files the certiflcate, under oath, of the clerk of the corpora- 
tion court of the city of Buena Vista, which is as follows: 

"Hugh À. Whlte vs. Western Union Tel. Co. 

"Action Trespass on the Case In Assumpsit. 
"I hereby eertify that at the tlme the plaintiff brought the above suit he de- 
olared he did not expect to recover In excess of fifteen hundred dollars, and 
writ tax made accordirigly. D. H. RucUer, Clerk." 

This évidence fully sustains the plaintiff in his assertion that 
when he brought liis action it was his intention to claim but |1,500 
in his déclaration, and not $2,500, as the damages were laid in the 
writ. This being true, the amount in dispute, had the déclaration 
been filed, would not be suflScient to give this court jurisdiction. The 
évidence fails to sustain the contention of the défendant company that 
the first action was dismissed, and two separate actions brought for 
the purpose of evading the jurisdiction of this court. The plaintiff, 
White, appears to hâve acted in good faith in the course he pursued. 
He abandoned his first action because he had made a mistake in the 
remedy he had adopted, and directed its dismissal before the défend- 
ant filed its pétition and bond for removal, and before he knew that 
the removal was contemplated. The injunction awarded herein on 
the 22d day of March, 1900, restraining Hugh A. White from prosecut- 
ing two actions at law in the corporation court of the city of Buena 
Vista, will be dissolved, and the bill dismissed, at the costs of the 
plaintiff in injunction. The action at law of Hugh A. White against 
the Western Union Telegraph Company will be remanded to the corpo- 
ration court of the city of Buena Vistia, with costs to the plaintiff. 
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INTERSTATE COMMERCE COMMISSION v. LOUISVILLE & N. E. CO. 

et al. 

(Circuit Court, S. D. Alabama. December 2, 1899.) 

No. 207. 

1. Carriers— Conclusions dp Interstate Commerce Commission— Prbbtjmp- 

TION OF CORRECTNESS. 

Findings of fact in a report of the Interstate commerce commission are 
made by law prima facie évidence of the matters therein stated, and tlie 
conclusion of tlie commission, based upon such findings, that a rate 
chargea by a railroad company between two points is unreasonable and 
unjust, is presumed to be well founded and correct, and wlU not be set 
aside unless error clearly appears. i 

& Same— Enïokcement of Orders of Commission. 

Findings and conclusions of the Interstate commerce commission that 
the transportation of freight by the défendant railroads from New Orléans 
to Lagrange, and the transportation of lilie freight from New Orléans to 
other and more distant points, were under substantially similar circum- 
stances and conditions, and that a higher rate charged to Lagrange than 
to the more distant points was discriminative. and also unreasonable and 
unjust in itself, and in violation of the Interstate commerce law, attirmed, 
and an order based on such findings enforced by injiinction. 

In Equity. Suit by the interstate commerce commission against 
the Louisville & Nashville Railroad Company and others to enforce an 
order of the commission relating to rates charged by the défendant 
companies. See 101 Fed. 146. 

L. A. Shaver and M. D. Wickersham, for complainant. 
Ed. Baxter, for défendants. 

TOULMIN, District Judge. On careful examination and considéra- 
tion of the évidence and arguments in this case, the court concurs in 
the conclusion of the interstate commerce commission: 

1. That the transportation of freights by défendants from New Or- 
léans to Lagrange, and the transportation of like freight from New 
Orléans to Hogansville, to Newnan, to Palmetto, and to Fairbum, 
are under substantially similar circumstances and conditions, and that 
freight rates over defendant's Une, which are higher from New Orléans 
for the shorter distance to Lagrange than for the longer distance to 
either of the other places mentioned, violate section 4 of the act to 
regulate commerce. 

2. That higher rates charged by défendants from New Orléans to 
Lagrange than for longer distances from New Orléans to Hogansville, 
Newnan, Palmetto, and Fairburn on trafSc carried under like condi- 
tions and circumstances, and at less coet for the transportation service 
to Lagrange, are unreasonable and unjust to the petitioner, Fuller E. 
Calloway, and subject him, and, as a locality, the city of Lagrange 
itself, to undue and unreasonable préjudice and disadvantage, and 
give undue préférence and advantage to the localities of Hogansville, 
Newnan, Palmetto, and Fairbum, and dealers and merchants doing 
business therein, and that said higher rates are in violation of sections 
1 and 3 of said act. 



710 102 FEDERAL HEPOBTBR. 

3. The court is not so clear as to the proposition that thé rates from 
New Orléans to Lagrange aie unreasonable and unjust in themselves, 
and relatively so as compared with the rates to Atlanta. The question 
as to what is a reasonable and just rate is a very difflcult one. "No 
more difflcult problem can be presented than this." Ames v. Rail- 
road Co. (C. C.) 64 Fed. 173; U. S. v. Trans-Missouri Freight Ass'n, 166 
U. S. 332, 17 Sup. et. 540, 41 L. Ed. 1007. But the ândings of fact in 
the report of the commission are made by law prima facie évidence 
of the mattera therein stated, ànd the conclusions of the commission 
based upon such flndings are presumed to be well founded and cor- 
rect, and they will not be set aside unless error clearly appears. The 
record does not clearly show that the commission's flndings and con- 
clusions on this branch of the case are erroneous, — are not in accord- 
ance with the law and the évidence, — and the court should not over- 
rule or in any manner interfère with them. 

It being niade to appear to the court that the order of the said com- 
mission hère drawn in question bas been diaobeyed, it is ordered that 
a writ of injunction issue, in accordance with the prayer of the pétition, 
restraining the défendants from further continuing such disobedience 
of said order, and enjoining obédience to the same. 



MANHATTAN TBUST CO. v. SIOTTX CITY & N. R. CO. (TRUST 00. OF 
NOKTH AMERICA, Intervener). 

(Circuit Court, N. D. lowa, W. D. June 15, 1900.) 

L JUDGMENT — MaTTERS CONCI.XJDED. 

An adverse decree entered on a pétition of Intervention flled in a ered- 
itors' suit against an insolvent railroad company, and seelting to establisli 
and enforce a landlord's lien against property of the company for tlie 
rental of terminal facilltles under a lease, does not preclude the intervener 
from fliing a second pétition asliing paynîient, from a fund In court from 
the subséquent earnlngs of the road under the receivership, of rentals ao- 
crulng under the lease within six months prior to the receivership. 

î. Railroads— Receivership— Prbfbrred Claims. 

On a bill flled by the trustée In a railroad mortgage, on behalf of ail 
creditors of the company, for the conservation of its property, receivers 
■were appointed, who operated the road until its sale under a foreclosure 
of the mortgage subsequently had under an amended bill. BeM, that a 
claim against the company for rental of terminal property accruing under 
a lease within the six months prior to the receivership was entitled to 
priofity of payment over the bondholders from thé fund in court produced 
by the opération of the road by the receivers, as an ordlnary and neces- 
Bary running expense of the road. 

In Equity. On intervening pétition. 

Strong & Oadwalader, Geo. N. Wickersham, and Craig L. Wright, 
for complainant. 
Bevington & Kennedy, for intervener. 

SHIRAS, District Judge. The proceedinga with which the inter- 
vention pétition now before the court is connected were commenced in 
this court on the 5th day of October, 1893, by the filing of a bill by the 
Manhattan Trust Company as trustée in a mortgage executed by the 
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Sioux City & Northern Eailroad Company to seture an issue of bonds 
in the sum of |1,920,000. ïhe purport of this bill was not to obtain 
a foreclosure of the mortgage, for at the time it was filed the mort- 
gagor waa not In default in tlie payment of any portion of the mortgage 
debt, either principal or interest, but it was filed for the purpose of 
obtainiug the appointment of a receiver to take the charge and manage- 
ment of the railway property covered by the mortgage, on the ground 
that the mortgagor was permitting the property to become incumbered 
with liens for unpaid taxes, and in other ways was allowing the prop- 
erty to be wasted and depreciated; and it was prayed that a receiver 
be appointed by the court, to take possession of the property and oper- 
ate the same, to the end that the income therefrom should be properly 
applied, and the property should be preserved for the benefit of ail in- 
terested therein. In accordance with the prayer of tliis bill, receivers 
were appointed, who took possession and control of ail the property 
of the Sioux City & Northern Eailroad Company; and under the orders 
of the court they paid off ail the back and accruing taxes, the sums 
due employés and for supplies furnished, the balance due Connecting 
roads, ma de ail necessary rtpairs to place and keep in good repair the 
roadbed and rolling stock belonging to the railway company, and also 
paid on the interest coming due to the bondholders the total sum of 
$234,000. Subséquent to the flling of the original bill and the appoint- 
ment of the receivers, installments of interest came due on the mort- 
gage bonds, and were not paid; and thereupon an amended bill waa 
filed in the case, praying for the foreclosure of the mortgage, and 
flnally a decree of foreclosure was entered, the property was sold, and 
about January 1, 1900, the possession thereof was delivered up to the 
purchaser at the sale, — the purchase being in fact made for the benefit 
of the bondholders. The accounts of the receivers bave been duly set- 
tled and approved, and after paying ail the foreclosure costs and ex- 
penses, the compensation of the receivers, and ail other claims con- 
nected with the receivership, there now remains in the registry of the 
court the sum of |71,160.91. The intervener, the Trust Company of 
North America, now brings before the court the claim for rental due 
to the Sioux City Terminal & Warehouse Company under the terms 
of a lease executed by the terminal company to the Sioux City & North- 
ern Eailroad Company under date of December 14, 1889, whereby the 
terminal company leased to the railroad company ils dépôt, dépôt 
grounds, and other terminal facilities at Sioux City for the term of 
99 years, at the agreed rental of |90,000 per year, payable quarterly. 
Upon a pétition of intervention heretofore filed in this case on behalf 
of the Trust Company of North America, it was held and adjudged by 
this court that the terminal company, notwithstanding the fact that it 
had executed a mortgage to the Trust Company of North America 
upon the leased property, still retained the right to terminate the 
lease according to its terms, and that the terminal company had exer- 
cised this right by the action to that end taken under date of December 
23, 1893, and further held that the terminal company was not entitled 
to a landlord's lien upon the rolling stock of the railroad company 
used in and about the leased premises. The présent or amended péti- 
tion of interyention seeks te obtain an order for the payment of the 
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rental due, on the ground that it is a claim arising ont of the ordinary 
running of the railroad, which. is in equity, and under the particular 
facts of this case, entitled to payment in préférence to the debt due the 
bondholders; and it is also claimed that the Trust Company of North 
America, which has succeeded to the rights of the terminal company 
in said lease under a sale upon foreclosure of a mortgage by the 
terminal company, is entitled to demand from the Sioax City & 
Northern Railroad Company rental at the stipulated sum of $90,000 
up to the présent date. As already stated, this court has ruled and 
decreed that the lease in qrestion was terminated by the action of the 
terminal company taken on December 23, 1893, and the terminal com- 
pany and the intervener, as successor to its rights, cannot now claim 
rental under the terms of the lease after that date. In considering 
this question, this court held that although, under the terms of the 
lease, the larger part of the rental was to be paid to the trust company 
for the beneât of the bondholders secured by the mortgage executed 
by the terminal company, yet the lease secured to the terminal com- 
pany the right to terminate the lease. If the trust company, as the 
représentative of the bondholders, deemed the action taken by the 
terminal company in terminating the lease to be inimical to the inter- 
ests of the bondholders, it ehould hâve taken steps to set aside the 
action of the terminal company, but it has not doue so; and therefore 
the rights of the parties must be determined on the basis of acqui- 
escence in the action taken, which, as stated, terminated the lease on 
December 23, 1893. The receivers continued to use the dépôt at 
Sioux City, and hâve paid the price agreed upon for such use and occu- 
pation of the premises since October 5, 1893; and therefore the inter- 
vener has no claim for rental or for the use of the premises since that 
date. On that date, however, there was due and owing from the 
railroad company to the terminal company for the rental of the dépôt 
grounds for the three months ending September 14, 1893, the sum of 
$22,500, and the further sum of |5,250 for rental to October 5th; and 
the question arises whether this claim should not be paid out of the 
money in the registry of the court. 

On behalf of the Manhattan Trust Company, as the trustée in the 
mortgage executed by the railroad company, it is contended that the 
proceedings had on the flrst or original pétition of intervention flled 
by the présent intervener are a bar to the claim now presented. An 
examination of the pétition shows that it was intended to assert the 
right of the Trust Company of North America to collect the rentals 
of parts of the Terminal Building leased to third parties, and not oc- 
cupied by the railroad company, and also to assert a claim for a land- 
lord's lien under the statutes of lowa upon the property of the 
railroad company used upon the leased premises. The pétition did 
not présent the equity now relied on; nor did the court, in its opin- 
ion or decree, consider or pass upon the questions now presented, 
and therefore in fact there has not been had an adjudication thereon. 
It is, however, strongly contended that the decree entered must be 
held to be an adjudication on ail the claims the intervener could hâve 
urged in aid of its rights, and in support thereof counsel cite Cromwell 
V. Sac Oo., 94 U. S. 351, 24 L. Ed. 195; David Bradley Mfg. Co. v. 
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Eagle Mfg. Co., 18 U. S. App. 349, 6 C. C. A. 661, 57 Fed. 980; Frank- 
lin Co. V. German Sav. Bank, 142 U. S. 93, 12 Sup. Ct. 147, 35 L. Ed. 
948. The original pétition of intervention was intended to présent 
tlie question of the right to a landlord's lien upon spécifie propertj. 
In hearing this matter, the court decided that the lease had been ter- 
minated by the action of the terminal company, and that, for the 
rental due, the right to a landlord's lien did not exist; and, under the 
rule laid down in the cases cited, the intervener is precluded from re- 
litigating thèse questions, no matter what new facts or views of the 
law might be advanced to show that a différent conclusion should 
hâve been reached thereon. But this doea not prevent the inters^ener 
from nov? asserting a right to be paid ont of the money in the regis- 
try of the court. When the original pétition was presented, this fund 
had not been accumulated, and it could not be known whether the in- 
come from the property in the hands of the receivers would be suffl- 
cient to cover the claim of the intervener, after paying the necessary 
operating expenses, and discharging the lien for taxes and other like 
matters. It is therefore open to the intervener to insist upon its right 
to payment out of the funds in the hands of the court, and the ques- 
tion presented is whether this claim for rental due for the use of the 
terminal facilitiee by the railroad company should be paid, in préfér- 
ence to the mortgage debt, out of a fund realized from the property 
while in the hands of the receivers. The rental in question came due 
during the six months preceding the appointment of the receivers. It 
is a debt arising out of the ordinary running and management of the 
railroad, being the rental for the use and occupation of the dépôt and 
dépôt grounds at Sioux City; and therefore was strictly part of the 
ordinary and necessary running expenses of the railroad, payment of 
which was expected to be made out of the income of the railroad com- 
pany. 

If the court had not taken possession of the railway property by 
the appointment of the receivers, the income from the property would 
hâve been applicable to the payment of the rental in question, in préf- 
érence to the payment of the mortgage debt, under the rule laid down 
in Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339; and the appointment 
of the receivers did not change or defeat the right and equity of the 
intervener in this respect. As already stated, the receivers were ap- 
pointed and possession of the property was taken under the original 
bill filed, which was not a bill for the foreclosure of the mortgage, 
but was a bill filed on behalf of ail parties interested, which would in- 
clude the terminal company, whose rights are now represented by the 
intervener. The debt for the use of the terminal property at Sioux 
City is a claim enforceable against the railroad company, and one 
which, in the ordinary management of the affairs of the company, 
would hâve been properly payable out of the income of the road. 
The court is now in possession of the income in an amount more than 
suf9cient to pay the sum due for rental, and, unless the bondholders 
can show a better right thercto, no reason exists why the rental should 
not be paid. The rights of the bondholders are created by the trust 
deed or mortgage executed to the Manhattan Trust Company, and this 
instrument does not in terms create a lien in favor of the bondholdCTg 
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upon thç income derived fiom thé mortgaged property, and the re- 
ceivers took possession of the property aa much for the benefit and 
in the interest of the terminal company as for the bondholders. The 
possession of the mortgaged property did not pass to the bondhold- 
ers until delivery thereof in pnrsuance of the sale, which delivery took 
place on January 1, 1900, and there is no groimd for holding that a 
lien proper in favor of the bondholders was created on the incone of 
the property prior to.that date. The right of the bondholders to the 
fund in court, which is the balance of the income realized before Janu- 
ary 1, 1900, is not, therefore, a lien prier in right and equity to the 
claim of the intervener; but, on the contrary, it is a claim which in 
equity must be held to be inferior to the right of the intervener. 
The equity of the intervener is based upon the fact that the income 
from the property should be applied to the payment of the sum due 
for the use and occupancy of the dépôt grounds in Sioux City, as that 
was a necessary expense in the management of the road. ïhe re- 
ceivers took possession of the dépôt, in connection with the other 
property, on the 5th of October, 1893, and hâve paid for the use 
thereof since that date. The claim of the intervener, therefore, is lira- 
ited to that date, and consista of the amount coming due September 
14, 1893, to wit, 122,500, and the sum due up to October 5th, to wit, 
$5,250, or in ail the sum of |27,750, which, with interest from ma- 
turity, constitutes the sum total to which the intervener is entitled to 
be paid out of the fund in the registry of the court, together with the 
costs of this proceeding. Decree accordingly. 



A. B. FAEQUHAR CO., Limited, v. NATIONAL HARROW CO. 

(Circuit Court of Appeala, Thlrd Circuit. June 1, 1900.) 

No. 30; 

Ihjunction— Grounds — Thrbatbning Suits for Infringument of Patents. 
Whlle the owner of a patent may lawfully warn others ajrainst infringe- 
ment, àaâ, by means of circulars or lettërs distributed among agents and 
customers of a manufacturer of goods claimed to Infrlnge, give notice of 
hls rigbts as he understands them, and of bis intention to enforce them by 
eults, wlien done in good faltli, the sending of sueh notices and circulars 
In bad falth, and without any Intention of bringing the suits therein 
threatened, but solely for the purpose of destroying the business of such 
manufacturer, constitutes a frandulent invasion of property rights, against 
which the party Injured is entitled to relief in equity by Injunctlon. 

Appeal from the Circuit Court of the United Statea for the District 
of New Jersey, 
William C. Straw'bridge and John G. Johnson, for appellant 
E. H. Risley and Risley & Love, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BEAD- 
FOKD, District Judge. 

DALLAS, Circuit Judge. We entirely concur in the statement of 
the court below that "the patent owner is justified in using ail lawful 
means to protect his monopoly," and that "he may give notice of his 
rights as he understands them, and of his intention to ask the courts 
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to enforce them in suit to be brought for tbe purpose." But the bill 
in this case, wliicb was dismissed on demurrer (99 Fed. 160), cliarges 
the défendant witli something more tlian the use of lawful means to 
protect its monopoly. It allèges, not merely that the défendant is giv- 
ing notice of its rights and of its intention to enforce them, but that 
it— 

"Is iiow endeavorlng to break up and destroy the harrow business of your 
orator, and to drive it out of tlie field of the manufacture of spring-tooth har- 
rows: » * * by the circulation among the customers and agents of your 
orator of letters, addressed and mailed to said customers and agents, in and 
by which said customers and agents are falsely and malieiousiy informed that 
the harrows of your orator's manufacture, handled by said customers and 
agents, are infringements upon patents owned by the défendant corporation; 
* * * that the threats of tlie défendant company against the customers and 
agents of your orator are rendered the more effective and harmful to the 
business of your orator by circulars in which, by innuendo, it is conveyed to 
customers and agents of your orator, and contrary to the fact, as the défendant, 
the National Harrow Company, and its othcers, well know, that your orator 
is not able to fullill, by reason of lack of means, and will otherwise évade, 
guaranties given by your orator to its customers and agents to protect them 
against snits for infringement brought by the National Harrow Company 
against them; that said threats of the défendant against the customers and 
agents of your orator are rendered still more efifeetive by the circulation by the 
défendant company of notices in and by which it is falsely stated and pre- 
tended that certain patents owned by the défendant company bave been ad- 
judicated and sustained in contested cases, and Injunctions issued against the 
défendants therein; that the défendant bas continued for many years, and 
particularly for the past three years, the sending of the letters and circulars 
hereinbefore referred to, to the customers and agents of your orator, for the 
purpose of breaking np and destroying your orator's business in spring-tooth 
harrows; that the threats of suit against the customers and agents of your 
orator are not made in good faith, or with any intention of instituting suit 
against sueh customers or agents or against your orator." 

Assuming, as on demurrer must be assumed, the truth of thèse 
allégations, we are of opinion that the court below erred in holding 
them insufflcient to entitle the complainant to relief in equity. Where 
notices are given or circulars distributed in good faith to warn against 
infringement, no wrong whatever is committed; but where, as is hère 
aVerred, they are not made or issued with such intent, but in bad faith, 
and solely for the purpose of destroying the business of another, a 
very dilïerent case is presented. In such a case property rights are 
fraudulently assailed, and a court of chancery, whose interposition is 
invoked for their protection, should not refuse to accord it. Emack 
V. Kane (C. C.) .34 Fed. 46; Kellev v. Manufacturing Co. (G. C.) 44 
Fed. 23, 10 L. E. A. 686; Casey v. Union (C. C.) 45 Fed. 135, 12 L. R. 
A. 193; Toledo, A. A. & N. M. Ry. Co. v. Pennsylvania Co. (C. C.) 54 
Fed. 730, 19 L. E. A. 387; Computing Scale Co. v. National Com- 
puting Scale Co. (C. 0.) 79 Fed. 962; Lewin v. Light Co. (C. C.) 81 
Fed. 904; Eailway Co. v. McConnell (C. C.) 82 Fed. 65; Adriance, 
Platt & Co. V. National Harrow Co. (C. C.) 98 Fed. 118; In re Debs, 
158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092. The objection that 
the "bill is lacking in allégations necessary to establish jurisdiction 
of the circuit court" is not well taken. Herbert v. Rainey (C. C.) 54 
Fed. 248-251; Toledo, A. A. & N. M. Ry. Co. v, Pennsylvania Co., 
supra. 
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The decree is reversed, and the cause will be remanded to the cir- 
cuit court, with. direction to enter a decree disallowing the demurrer 
to the bill of complaint, and with leave to the défendant to answer 
within Buch time as that court may prescribe. 



HOOVBR r. SALLING. 

(Circuit Court, W. D. Wlsconsln. June 29, 1900.) 

Public Lands— Entbt op Timber Claim— Application— Pbksonal Examina- 
TiON OF Land by Applicant Nbcessakt. 

Under 20 Stat. 89, §§2, 3, requlring the applicant for the purchase of 
timber lands to make affldavlt that the land is unflt for cultiration and 
valuable chiefly for timber, the applicant must hâve personally examined 
the land, so as to be able to make sald affldavlt from his peisonal knowl- 
edge. 

Sanbom, Luse & Ellis, for complainant. 
Lamoteux & Shea, for défendant. 

BUNN, District Judge. The complainant brings her action to re- 
cover 160 acres of land from the défendant, by a bill of complaint 
as foUows: 

"Stella W. Hoover, resldlng at Iton River, Bayfield county, Wlsconsin, and a 
citizen of the state of Wisconsin, brings this her bill of complaint against 
Ernest N. Salling, residlng at Manlstee, Mlchlgan, and vrho is a citizen of the 
State of Mlchlgan, and thereupon your orator eomplains and says: That the 
matter In controversy In this suit exeeeds the sum or value of two thousand 
dollars, exclusive of Interest and dosts. That on the 13th day of April, 1894, 
your orator was and stlU Is a citizen of the United States, and a résident of 
the town of Iron River, In said county of Bayfield, and that the lands herein- 
after described then v?ere surveyed public lands of the United States, not in- 
cluded within any mlUtary, Indian, or other réservation of the United States, 
and vcere and still are chiefly valuable for timber, and vrhich had not and 
hâve not been offered at public sale according to the statutes of the United 
States, and that the same dld not then and do not now constitute any mining 
clalm under said laws, and did not and do not Include the improvements of 
any bona flde settler, and did not then and do not novr contaln any gold, silver, 
cinnabar, copper, or coal, and were not and had not been selected by any state 
under any law of the United States donating lands for internai Improvements, 
éducation, or other purposes, and that the said lands were then proper to be 
fentered as public lands under the provisions of the act of congress of June 3, 
1878, as amended by the act of congress of August 4, 1892. That on said 13th 
day of Aprll, 1894, your orator, being then so entitled to enter said lands as 
afore.<!ald, duly filed with the register of the land district at Ashland, Wiscon- 
sin (being the land district in which the said lands then were and stlU are), 
a written statement in duplicate designating by légal subdivision the particular 
tract of land which she desired to purchase under the provisions of said act, 
correctly describing It as the south half of the northeast quarter of section 
flve, township forty-eight north, of range seven west. In said county of Bay- 
field, and Btating and settlng forth In said application that she desired to pur- 
chase said tract of land; also, that the same was unflt for cultlvation, and was 
chiefly valuable for its timber; that It was uninhabited; that It contained no 
mining or other Improvements, and that, as déponent verlly believes, it did not 
2ontain any valuable deposit of gold, silver, cinnabar, copper, or coal; that 
the plaintlff had made no other application under the said act; that she did 
not apply to purchase the same on spéculation, but in good faith and to appro- 
prlate It to her own exclusive use and beneflt; and that she had not directly 
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or indirectly made any agreement or contract, In any way or manner, with any 
person or persons ■whatsoever, by which the title wliich she might acquire 
from the govemment of the United States should inure in whole or in part to 
the laenefit of any person except herself,— which said application or statement 
was duly verified by the oath of the said applicant before the register ot the 
said land office within the said district where the said lands were situated, 
and that ail the statements and allégations of the said application were and are 
true. ïhat upon the filing of said statement as provided in the said act the 
said register posted a notice of such application, embracing a description of the 
land by légal subdivision, as so described in said application, in his office, for 
a period of sixty days, and at the same time furolshed to the plaintifC a copy 
of the same, which was published in a newspaper publlshed nearest the loca- 
tion of the said premises for a lilie period of sixty days. That, after the said 
application of your orator was so made, one James Toole made an application 
under the said acts of congress to enter the said lands, and thereafter, and 
before the expiration of said period of sixty days, the said Toole, for a valu- 
able considération to Mm paid by your orator, duly relinquished in writing ail 
his claim in or to the said land, and duly flled wlth said relinquishment in the 
said land office of the United States at Ashland aforesaid. That after the 
expiration of said period of sixty days your orator appeared at said land office 
and submitted her proof under the said application, and requested that her 
claim be allowed, and then and there offered to the land offlcer to pay for the 
same the price provided for in said acts of congress. On said day the said 
James Toole flled a protest against the application and entry of your orator. 
allegihg that she had never been upon or seen the said land or any part thereof 
at the time she made her application, and that he, the said Toole. had filed an 
application under the said act of congress to enter the said land. That on 
said day your orator furnished to the said register of the land office satisfac- 
tory évidence that the notice of said application prepared by said register 
of the land office was duly published in said paper as required by said act of 
congress, and that the said land was of the character contemplated in the 
said act, was unoceupied and without Improvement, and that it contained no 
valuable deposit of gold, silver, cinnabar, copper, or coal. That such proceed- 
ings were thereafter had in the said land office and in the gênerai land office 
of the United States in the matter of the said application and entry of said 
land that the land officers of the United States erroneously and unlawfully 
held and decided that your orator was not entitled to enter the said land under 
the said acts of congress, for the reason that it was held that she had not, be- 
fore making her application, made a personal examination of the said land. and 
that she did not offer to pay for the said land wltli her own money, but ob- 
tained said money from her husband. Your orator submits that the said 
rulings and décisions were erroneous and void, for the reason that your orator 
was and is a qualifted entryman under the said acts of congress, and that no 
rule of said department could make it incumbent upon her to visit the said 
lands before making her application, and that it was entirely irrelevant to the 
said inquiry in the said land office whether the money offered to be paid by 
your orator was her own money, or belonged to her husband or some other 
person. That thereafter, and on the 23d day of January, 189Î, the said offi- 
cers of the United States duly issued to the said James Toole a certificate of 
the purchase of the said lands under the said act, and also issued to him a 
patent therefor, to the manifest préjudice and injury of your orator, which 
said patent was dated on the 6th day of April, 1897. That thereafter, and on 
or about the 5th day of November, 1898, by deed executed on tliat day the 
said James Toole and his wlfe sold and conveyed the légal title to said lands 
to one James Maloney, and that the said Maloney at the time of taking said 
deed had fuU notice aud knowledge of the right and Interest of your orator 
In said lands, and was not a purchaser thereof for value. That thereafter, and 
on the 7th day of November, 1898, by the deed executed on that day the said 
James IVIaloney and his wife sold and conveyed to the défendant the légal title 
to the lands herein deseribed, and that said défendant at the time of making 
said purchase had full notice and knowledge of the right and interest of your 
orator in the said lands, and is not a bona flde purchaser thereof for value." 
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To this complaint the défendant put in a gênerai demurrer. 

Tlie complainant by lier said bill thus challenges the régulation of 
tlje! laiid départaient requiring proof of a personal examination of 
the land under the act in question, and the question submitted is 
whether such régulations are reasonable and valid in law. Sections 
2 and 3 oî the act (see 20 Stat. 89) protide as f ollows : 

"^ee. 2. ihat any person desiringto avajl himself of the provisions of tliis 
act shall flle witli tlie register of the proper district a written statement in 
duplicate, one of wiiich Isto be transn)itted to the gênerai land office, desig- 
nating by légal subdivisions the particular tract of land he desires to pur- 
chase, setting forth that the same iS; unflt for cultivatlon, and valuable chiefly 
for its tiinber or stone; that it is uninhabited; contains no mining or other 
improvements, except for ditch or canal purposes, where any guch do exist, 
save such as were made by or belong tothe applicant, nor, as déponent verily 
believes, any valuable deposit of gold, sllver, cinnabar, copper, or coal; that 
déponent has made no other application under tiiis act; that he does not apply 
to purchase the same on spéculation, but in good faith to appropriate it to his 
own exclusive use and benefit; and that he has not, directly or indirectly, 
made any agreement or contract, In tiny way or manner, with any person or 
persons whatsoever, by wlilch the tiUe which he might acquire from the 
government of the United States slxoulid iifure, in whole or In part, to the 
benefit of aayperaon except hlmself ; which statement must be verifled by the 
oath of the applicant before the register or the recejver of the land office vclthin 
the district where the land is situated; and if any person taking such oath 
shall swear falsely in the premises, hie shall be subject to ail the pains and 
penalties of perjury, and shall f orfeit the inoney which he may hâve paid 
for said lahds, and ail right and title to the same; and any grant or convey- 
ance which h e may hâve made, except In the hands of bona flde purchasers, 
shall be null and void. 

"Sec. a That upon the riling of said sfatement, as provlded in the second sec- 
tion of this aét, the register of tlie land office shall post a notice of such 
application, embracing a description of the land by légal subdivisions, in his 
office, for a period of sixty daye, and shall furnish the applicant a copy of the 
same for publication,, at the expense of such applicant, in a newspaper pub- 
lished nearest the location of the premises, for a lilîe period of time; and after 
the expiration of said sixty days, if no adverse claim shall hâve been filed, 
the person desiring to purchase shall furnish to the register of the land office 
satisfactory évidence, flrst, that said notice of the application prepared by the 
register as aforesaid was duly published in a newspaper as herein required; 
secondly, that the land is of the character contemplated in this act, unoccu- 
pied and without improvements other than tliose excepted, either mining. or 
agricultural, and that it apparently contains no valuable deposits of gold, 
sdlver, cinnabar, copper, or coal; and upon payment to the proper officer of the 
purchase monéy of said land, together with the fées of the register and the 
receiver, as provided for in case of mining claims in the twelfth section of the 
act approved May tenth, eighteen hundred and seventy-two, the applicant may 
be permitted to enter said tract, and, on the transmission to the gênerai land 
office of the pàpers and testimony in the case, a patent shall issue thereon: 
provided, that any person having a valid daim to any portion of the land may 
object, in writing, to the issuance of a patent to lands so held by him, stating 
the nature of his claim thereto; and évidence shall be taljen, and the merits 
of said objection shall be determined by the offlcers of the land office, subject 
to appeal, as in other land cages. Eflect shall be given to the foregoing provi- 
sions of this act by régulations to be prescribed by the commissioner of the 
gênerai land office." 

The beneflts of this statute were afterwards, by act of congress of 
August 4, 1892 (chapter 375, 27 Stàt. 348), extended to ail "public 
land States." Pursuant to the above provision contained in section 
3, the commissioner of the gênerai land office prescribed certain régu- 
lations, which, so far as is known or suggested, hâve never been, 
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until this suit was begun, challenged or in any way brought in ques- 
tion. The construction given to this law by the land department 
of the government is shown by the régulations made after its pas- 
sage in 1887 by Commissioner Sparks, contained in volume 6 of the 
Décisions of the Department of the Interior, relating to public landa 
(pages 114, 115, 116). Subdivisions 6, 7, 8, and 11 are as follows: 

"(0) A person applying to purchase a tract under the provisions oï this act 
is required to malve affidavit before the register or receiver that he bas made 
no prior application under this act; that he is by birth or naturalization a 
citizen of the United States, or bas declared hls intention to become a citizen. 
If native born, paroi évidence to that faet will be sufflcient. If not native 
born, record évidence of the prescribed qualification must be furnished. ïhe 
affidavit must designate by légal subdivisions the tract vehich the applicant 
desires to purchase, setting forth its character as above; stating that the 
same is unfit for cultivation, and valuable chiefly for its timber or stone; that 
it is uninhabited; contains no mining or other improvements, except for ditch 
or canal purposes, if any exist, save such as were made by or belong to the 
applicant, nor, as déponent verily believes, any valuable deposit of gold, silver, 
cinnabar, copper, or coal; that déponent does not apply to purchase the same 
on spéculation, but in good faith to appropriate it to bis own exclusive use 
and benefit; that he bas not, directly or indirectly, made any agreement or 
contract, in any way or manner, with any person or persons whomsoever. by 
which the title he may acquire from the government of the United States shail 
inure in whole or in part to the benefit of any person except himself. (7) 
Every person swearing falsely to any such affidavit is guilty of perjury, and 
will be punished as provided by law for such offense. In addition thereto, 
the money that may be paid for tiie land is forfeited, and ail conveyances of 
the land or of any right, title, or claim thereto, are absolutely nuU and void as 
against the United States. (8) The sworn statement before the register and 
receiver required as above (section 2 of the act) must be made upon the Per- 
sonal knowledge of applicant, except in the particulars in which the statute 
provides that the affidavit may be made upon information and belief." "(11) 
The évidence to be furnished to the satisfaction of the register and receiver at 
time of entry, as required by the third section of the act, must be talsen 
before the register or receiver, and will eonsist of the testimony of claimant, 
corroborated by the testimony of two disinterested witnesses. The testimony 
will be reduced to writing by you upon the blanks provided for the purpose. 
after verbally propounding the questions set forth in the printed forms. You 
will test the accuracy of affiant's information, and the bona fldes of the entry, 
by close and sufficient oral examination. * * *" 

By the form prescribed for the applicant's sworn and final state- 
ment, on page 117, he is required to swear that he bas personally 
examined the land, and from bis personal knowledge states that it 
is unflt for cultivation and valuable chiefly for its timber; that it 
is uninhabited; that it contains no mining or other improvements, 
nor, as he verily believes, any valuable deposit of gold, silver, cin- 
nabar, copper, or coal. Appended to those régulations is a state- 
ment eigned by Mr. Lamar, secretary of the interior, dated July 16, 
1887, to the effect that a strict compliance with them is required. 
Thèse régulations show the contemporaneous construction which was 
placed upon the act by the land department after its passage. Upon 
full considération of the language of the act, I cannot say that such 
a construction is not reasonable. The act spécifies in terms wherein 
the sworn application may be made upon belief. From this circum- 
stance alone it may be inferred that in ail other respects the oath 
should be made from personal examination and knowledge. It was 
wholly reasonable and proper that in regard to minerai deposits, 
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which would be under the ground, the oath might be upon belief, 
but as to whether the land was timber land and unfit for cultiva- 
tion, or farm land and adapted to farming purposes, could be told 
from Personal inspection and knowledge. Considering the terms and 
purposes of the statute, it can hardly be presnmed that a person 
residing in Maine or Florida, a thousand miles away, should be al- 
lowed to enter land in Wisconsin under the timber act by taking an 
oath as to the situation and character of the land upon information 
and belief, without any personal knowledge of the fact. Again, the 
act provides that, if any person taking the oath shall swear falsely 
in the premises, he shall be sùbject to ail the pains and penalties of 
perjury. This, also, would point to the same construction, as it is 
hardly possible to punish for perjury upon an affidavit made on in- 
formation and belief. A contemporaneous construction placed upon 
the act by the land department, whose business it was to administer 
the law, and acquiesced in for 13 years, should certainly hâve great 
weight with the court, and should not be disregarded, and patents 
of land by the govemment set aside, except for the strongest rea- 
soûs and upon clear and palpable grounds. Orchard v. Alexander, 
157 U. S. 372, 15 Sup. Ct. 635, 39 L. Ed. 737; Caha t. U. S., 152 TJ. 
S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415;, 5 Land Dec. Dep. Int. 483. 
Upon the whole, therefore, I am of opinion that the régulations of 
the land commissioner under the statute in question are reaeonable, 
and fairly calculated and intended to càrry into effect the intent 
and meaning of the act of congress. The demurrer to the bill of 
complaint will be sustained, and the bill dismissed. 



EDWARDS V. SOUTHERN RY. CO. 

(Circuit Court, N. D. Georgia. June 12, 1900.) 

No. 1,496. 

1. Kb-ït Triai-— GnoDNDS— Instructions. 

A new trial will not be granted beoause of the Inadvertent omission of 
the court to give an instruction requested, and to which the party was 
entitled, where no exception was talsen to the omission, and it appeara 
elear to the court that it did not affect the verdict. 

S. Samb— Excessive Verdict — Damages for Wkongful Death. 

In an action for wrongful death, under a statute which authorlzes the 
recovery of the full value of the life of the deceased, although such value 
must he ascertained by calculations from earning capacity and probable 
duration of life, it is still a matter largely resting in the discrétion of the 
jury, who are authorized to taise into accpunt the business capacity of the 
deceased, and other facts shown affecting hls probable earnings; and a 
verdict will not be Interfered with on aeeount of its amount unless clearly 
Insufflcient or clearly excessive. 

Action to Eecover Damages for Wrongful Death. On motion for 
new trial. 

Hoke Smith and H. C. Peeples, for plaintiff. 

Dorsey, Brewster & Howell and Sandera McDaniel, for défendant 
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NEWMAJST, District Judge. The motion for new trial in tliis case, 
so far as the same has been urged in argument, is upon two grounds. 
■Ttie first is that the com't failed to give a written request of the défend- 
ant. The failure to give this request was a pure inadvertence, as the 
défendant was undoubtedlj entitled to it, and the presiding judge 
had it on the desli before him, with the intention of reading it. The 
omission to do so was not intentional. No exception, however, was 
taken by counsel for the défendant to the failure of the court to give 
this request. It would be a question for considération as to whether 
the failure to give this request should be considered on a motion for 
new trial, notwithstanding there was no exception by defendant's 
counsel, if it was believed that it had, or could hâve had, any material 
eiïect in causing a verdict in favor of the plaintiff. It could hardly 
hâve had such effect. It seems clear that there would hâve been a ver- 
dict against the défendant even if this request had been given. Conse- 
quently the failure to give it is not sufflcient ground for the granting 
of a new trial, even if it is proper to consider it under the circum- 
stances. 

The next ground of the motion is that the verdict is excessive. The 
suit by the plaintiff is for the homicide of her husband. Under the 
statutes of Georgia, she is entitled to recover the full value of the life 
of the deceased. According to the mortality and annuity tables in 
évidence, and which hâve been principally used in arguing this motion 
for a new trial, this was a full verdict, unquestionably. There was 
évidence, however, that the deceased had earned as high as |90 and 
$100 per month some time before his death. At the time of his death 
he was not earning this mnch. He had accepted a subordinate posi- 
tion, as the évidence shows, because the climate of Florida did not 
agrée with his wife, and he had moved from that state for this reason. 
The deceased was 36 years of âge at the time he was killed, and, accord- 
ing to ail the évidence, an cfQcient man in his business of railroading, 
and in perfect health. The jury were not confined to the use of the 
mortality and anntdty tables, but had a right to consider ail the évi- 
dence before them. I do not feel justified in saying that the amount of 
the verdict was more than the full value of the life of the deceased. 
Notwithstanding the fact that in case of homicide the value of the life 
of the deceased must be ascertained by calculations from the earning 
eapacity and probable duration of life, it must still be a matter largely 
for the jury to détermine, considering the business eapacity, attention 
to duty, the character of employment, the health of the deceased, and 
other matters that tend to throw light on the value of life. The court 
should not interfère with a verdict in such a case unless it is clearly 
insufScient or clearly excessive. I hâve gone over this évidence care- 
fnlly, so far as it affects this question ; and, in my opinion, I would not 
be justified in interfering with the verdict The motion for a new trial 
is overruled. 

102 F.— 46 
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UNITED STATES LIFE INS. CO. V. KOSS. 
(Circuit Court of Appeals, Fifth Circuit. June 1, 1900.) 

1. Dépositions— Besidbnce ov Witness—Dbath— Motion to Sdpphess, 

Under Act Cong. March 9, 1892, provlding that the déposition of a 
witness taken in the mode prescrlued by the laws of the state where the 
action is pending, and under Rev. St., § 885, providing that, when a dépo- 
sition has been properly talten, it may be used on the trial if the witness 
be ûead, where the déposition of a witness residing within 100 miles of the 
place where court is held is talîen In a- cause pending in the state court, 
in accord with the laws of the state, the déposition will not be suppressed, 
upon removal of th^ cause to the fédéral court, on the ground of the wit- 
ness residing witiiin 100 miles of the place of holding court, If the witness 
be dead when the motion is made. 

2. Samk— Notice of Takino — Service on Attobnby fob Foreign Insurance 

Company— -Révocation op Appointment. 

After the appointment of H. as state agent and attorney to accept service 
for défendant had been revolied, and before another attorney to accept 
service had been appointed, piaintîft gave notice to défendant, by service 
on H., for the taking of H.'s déposition. .Bdd that, since défendant could 
not revoke the authority of its attorney to accept service without appoint- 
ing another on whom service could be made, the déposition of H. could 
not be . jppressed for want of service on défendant. 
8. Life Insurance — Action on Policv— Evidence— Directing Vekdtct. 

The undisputed évidence showèd that about four months before the 
death of plaintifC's intestate défendant issued to him a pollcy of insurance 
upon his life, and transmitted it to its gênerai agent for the state of Texas 
for delivery; that the deceased accepted the policy, but by agreement the 
agent paid for him the first premiura, and retained possession of the 
policy; that about 60 days thereafter défendant received the first semi- 
annual premium, while deceased was in good health, and retained the 
same until advised of the death of intestate. Held, that the court properly 
Instructed the jury to find for plaintiff. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Geo. Clark and D. C. Bolinger, for plaintiff in error. 

W. S. Baker, S. P. Eoss, and D. H. Hardy, for défendant in error. 

Before PAEDEE, McCOKMICK, and SHELBY, Circuit Judges. 

McCORMIOK, Circuit Judge. On Oetober 21, 1897, J. E. Koss, the 
défendant in error, administrator of R. L. Long, deceased, brought his 
action against the United Ktates Life Insurance Company, the plaintiff 
in error, in the state district court of Limestone county, Tex., to recover 
the sum of a policy of insurance alleged to hâve been issued to the 
intestate, with légal interesi thereon, and 12 per cent, damages, and a 
reasonable attorney's fee. The cause was duly removed into the cir- 
cuit court of the United States for the Northern district of Texas, and 
such proceedings were had therein as resulted in a judgment in favor 
of the défendant in error. 

The spécifications of error relied on to reverse this judgment are: 
(1) That the court erred in overruling the motion of the plaintiff in 
error to suppress the déposition of J. W. Harris, and in admitting 
that déposition to be read in évidence over the objection of the plain- 
tiff in error; (2) that the court erred in instructing the jury to return 
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a verdict for the défendant in error, over the objections of the plain- 
tiff in errer, made at the time, for the reason that the évidence in this 
case was conflicting as to ^'hether the policy of insurance sued upon 
had been delivered to plaintifE's intestate during his lifetime. Six 
errors are assigned, but the foregoing statement is the substance of the 
contention made by the plaintiff in error in this court. 

In the circuit court the plaintiff in error made two motions to sup- 
press the déposition of the witness J. W. Harris, the first of which was 
filed on April 1, 1898, and the ground of this motion was that the 
déposition was taken without giving the plaintiff in error légal notice 
thereof. The United States Life Insurance Company is a corporation 
organized under the laws of the state of New York. On the 7th day 
of October, 1893, by an agreement in writing, it appointed James W. 
Harris, of Waco, Tex., its agent for ail that part of the state of Texas 
in which it authorizes its agents to do business (except a certain por- 
tion then under contract to A. J. Miller, of Ft. Worth), and at or about 
the same time it constituted and appointed him its attomey to receive 
and accept service of process agreeably to the statute laws of that 
state. On the 15th of January, 1897, it duly renewed this appoint- 
ment. The written agreement constituting Harris the agent of the 
insurance company in Texas provided, among other things, that either 
party thereto might terminate it by giving to the other 30 days' notice 
in writing to that effect. Acting on this provision, the insurance com- 
pany gave notice to Harris of the termination of their contract, and 
it became complète, and the contract terminated, on the 9th of Septem- 
ber, 1897. On September 25, 1897, and again on October 6, 1897, the 
counsel who now appear for the défendant in error wrote to the plain- 
tiff in error demanding the payment of the amount of the R. L. Long 
X)olicy. On October 16, 1897, the plaintiif in error, by its actuary, Wil- 
liam T. Standen, addressed a letter to Hon. Jefferson Johnson, insur- 
ance commissioner of the state of Texas, advising him that : 

"Mr. J. W. Harris, of Waco, Tex., Is no longer our manager, and snbagents 
working for him, and for whom you issued licenses, no longer represent this 
Company in that way. We therefore asli you to promptly révolte the licenses 
and power of aceeptance on behalf of this company issued to Mr. Harris and 
ail the subagents above referred to, as we bave now no accredited représenta- 
tive working for us in your state." 

On October 19, 1897, Commissioner Johnson acknowledged the re- 
ceipt of this letter of revocation of authority of Mr. J. W. Harris and 
other agents to represent the company in Texas, and said, "Their cer- 
tiiicates of authority and power to accept service hâve been canceled 
by this office." On October 22, 1897, the commissioner wrote again to 
the plaintiff in error to this effect: 

"Gentlemen: After a consultation with the attorney gênerai, we are of opin- 
ion that you hâve no right to cancel or order the caneellation of the powers of 
attorney to your agents in this state. The intent of the law is that no life 
Insurance company shall be permitted to transact business or to collect pre- 
miums upon policies in force in the state of Texas without having an attor- 
ney appointed in the state to accept service from such policy holders as may 
hâve a légal claim against the company. You may regard our letter accept- 
ing your caneellation as having no authority, as we now déclare thèse powers 
of attomey as being good, unless you shall appoint an attorney for service 
at once in this state. We await your action in this matter before taking any 
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further steps. It wlîl not be profitable for the United States Life Insurance 
Company to undertake to avoid suit by the method you bave seen fit to foUow. 
"Yours, very truly, Jefferson Johnson, Commissioner." 

On October 23, 1897, the proper notice for taking the déposition of 
J. W. Harris, with a copy of the interrogatories, and a precept to 
serve the same, was issued to the sheriff of McLennan county, Tex., 
and on the 25th of October was duly received by him, and served on 
J. W. Harris and W. W. Seley as agents of the United States Life In- 
surance Company. W. W. Seley is the président and sole owner of the 
Waco State Bank in Waco. On two or three occasions (the dates not 
given) the plaintifl in error had forwarded to the Waco State Bank 
claims upon its policy holders for premiums, etc., which were collected 
by the bank in the usual course of business, but not as agent for the 
United States Life Insurance Company, except for the spécial collec- 
tion of each particular claim as received in the usual course of bank 
collections. This motion to euppress the déposition of J, W. Harris 
came on to be heard on the 22d of April, 1898, and the court, having 
heard the motion, the answer of the plaintiflf thereto, and the argu- 
ment of counsel thereon, was of opinion that the motion was not well 
taken, and on April 27, 1898, ordered that the same be overruled; to 
which ruling the défendant (the plaintiff in error), by its counsel, ex- 
cepted, and tendered its bill of exceptions. In this bill of exceptions 
it is stated that on the hearing of this motion "it was further shown 
that the plaintiff never at any time received notice from the défendant 
Company of the appointment of Jefferson Johnson as its attorney to 
receive service in lieu of the said Harris, and only received notice of 
said appointment of said Johnson from the said Johnson himself on 
or about October 30, 1897. It was admitted by the défendant that 
immediately upon notice of the appointment of said Johnson as the de- 
fendant's attorney to receive service in lieu of said Harris, which was 
after the perfection of sci-vice on said Harris and said Seley, the 
plaintiff caused service of notice and copies of interrogatories to be 
made on the said Johnson as the defendant's attorney, and that upon 
the expiration of the five days provided by the laws of the state of 
Texas for service of notice and copies of interrogatories upon said 
Johnson the plaintifl caused a commission to issue, with said inter- 
rogatories and the cross interrogatories of défendant attached, to take 
the answers of the witness J. W. Harris; and that before said commis- 
sion could reach the hands of ah ofScer qualified to take dépositions, 
and immediately after the issuance of said commission, the said J. W. 
Harris died." On April 27, 1899, the plaintiff in error (the défendant be- 
low) made a second motion to suppress the déposition of J. W. Harris 
— First, on the ground on which its flrst motion had been made; and, 
second, because it appeared from the déposition, and from the inter- 
rogatories filed by the plaintifl, and from other portions of the record, 
"that at the time said déposition was taken the witness J. W. Harris 
resided at Waco, in the county of McLennan, in the state of Texas, and 
that this suit was then pending at the county seat of Limestone county, 
in the state of Texas, to wit, at the town of Groesbeck; and it is aJ- 
leged that said town of Groesbeck is distant from the town of Waco, 
which was then and there the résidence of the witness J. W. Harri^ 
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less than one hundred miles, to wit, a distance of flfty miles, and that 
under the laws of tlie United States in such. cases made and provided 
said déposition was unauthorized and invalid, and cannot be used upon 
the trial of this case." The second ground of this motion to suppress 
the déposition of J. W. Harris is clearly not good, The déposition 
was taken while the case was yet in the state court, in strict accordance 
with the provisions of the state law and practice in ail other respects 
except that which is made the flrst ground of this motion. After the 
case was removed to the circuit court, the question whether the déposi- 
tion could be used on the trial is one of fédéral, and not state, prac- 
tice. But it is one which does not relate back to the time of the tak- 
ing of the déposition under the state law. It appears from the recita- 
tion we hâve made from the bill of exceptions taken to the overruling 
of the first motion to suppress this déposition that several months be- 
fore that motion was made the witness Harris had died, and at the 
time that motion was heard it was made to appear to the satisfaction 
of the court that the witness then was dead. If, therefore, the déposi- 
tion was correctly taken according to the state law and practice, and 
it was made to appear to tlie satisfaction of the court that at the time 
the motion to suppress the déposition was acted upon, and at the time 
the déposition was offered in évidence on the trial, the witness was 
dead, the objection talten that the witness resided at a point less than 
100 miles distant from the point where the state court was held, in 
which court the cause was pending at the time the déposition was 
taken, is not good. The act of congress approved March 9, 1892, 
provides that it shall be lawful to take the déposition or testimony of 
witnesses in the mode prescribed by the laws of the state in which the 
courts are held. But, independent of this act, the taking of déposi- 
tions in the state court must be governed by state law. And section 
865 of the Eevised Statutes provides that, where dépositions hâve been 
properly taken, such deposilions may be used on the trial of the cause 
when it appears to the satisfaction of the court that the witness is then 
dead. By the laws and practice in Texas dépositions may be taken 
in the state courts where the witness résides without the county in 
which the court is held. This record shows that the state court in 
which the case was pending was held in Limestone county, and that 
the witness resided in McLennan county. Unless, therefore, the ob- 
jection which suggests the want of proper notice is good, the motion 
to suppress the déposition v/as properly overruled. As far as we can 
gather from the very able biiefs, and from such considération of the 
case as we hâve been able to give it ourselves, this ground of the mo- 
tion présents a question of first impression. We hâve been referred to 
no direct authority on the subject, nor to any having a very close an- 
alogy as we view it. But, acting on our own construction of the lan- 
guage of the différent provisions of the statute law of Texas on the 
subject, and gathering therefrom the apparent intention and spirit of 
the législation of that state in référence to foreign corporations doing 
business therein, we are constrained to concur in the view of the attor- 
ney gênerai of the state of Texas, and of the commissioner of Insurance, 
and of the learned judge of the circuit court who overruled the motion, 
and we hold with him that the service of the notice to take the deposi- 
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tion in question, which was made upOn J. W. Harris on tlie 25th day of 
October, 1897, having been made before tbe plaintiff in error had ap- 
pointed Hon. Jefferson Johnson its attorney to acknowledge service 
of leg^l process in any suit Or légal proceeding against said company in 
the State of Texas (wl^ieli. latter appointment seems not to bave been 
made in New York until the 26th day of October, 1897, and not to bave 
reached the appointée in Texas until the 30th day of that month) is 
binding on the plaintiff in error, and constituted légal notice to it of 
the intention of the défendant in error to take the déposition in ques- 
tion. That there waâ no neeessary connection between the service 
that J. W. Harris was to render under his contract as the business 
agent of the licensee, and bis competency or duty to accept service of 
légal process, or bave the same served on him so as to bind the 
plaintiff in error, manifestly appears from the fact that at présent the 
honorable commisaioner of insurancfe, who certainly is not the business 
agent of the plaintiff in error, is constituted its représentative to 
acknowledge service of légal process, etc. It will hardly be contended 
that the plaintiff in error could now revoke the authority of the Honor- 
able Gommissioner Jefferson Johnson to accept or receive service of 
légal process binding on: the company without at the same time ap- 
pointing 80me other attorney by whom such service could be accepted, 
or on whom service could be made. In the nature of the case, the 
appointée, while still alive, and capable of being reached, must con- 
tinue to- be compétent to bave such service made on him until a suc- 
cessor is appointed, and has qualifiedby acceptance. Therefore the 
fact that the agreement between the plaintiff in error and J. W. Harris 
terminated^ according to its terms, on the 9th of September, 1897, does 
not necessarily involve or aflect that représentative capacity in which 
he was authorjzed to accept service of légal process, or at least to 
hâve service made upon him agreeably to the terms of tbe statutes of 
Texas for the protection of the citizens of Texas who held poUcies of 
Insurance issued by the plaintiff in error, then doing business under 
and subject to the terms of its permission in that state. One of the 
vital conditions précèdent to obtaining and using such permission was 
and is that the licensee should bave and keep in that state such a 
représentative by whom service copld be accepted, or upon whom it 
could be had. We think the commissioner decided justly and wisely 
that the plaintiff in error could not revoke the authority it had granted 
without substituting another appointée by whom service could be ac- 
cepted, or on whom it could be made, so as to bind the licensee. We 
conclude, therefore, that the first spécification of error urged upon 
our attention is not i,T(^ll;taken. 

As to the second spécification of error, given above, we are clear 
that it is not well taken. We bave examined ail the testimony with 
care, and we believe that the summary made by the trial judge is 
so supported by ail the évidence that we are justified in accepting it 
as the uncontradicted testimony in the case. We therefore content 
ourselves with introducing hère that part of the jndge's charge which 
summarizes the proof: 

"(1) Robert L. Long made hl8 application In writing August 30, 1894, to 
the défendant company, for Insurance upon his life In the sum of ten thousand 
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dollars. (2) ïhat, in pursuance of sald application, the défendant company 
issued tlie policy sued upon September 10, 1894, and immediately thereaftet* 
transniitted the said policy from its home office in New York City to J. AV. 
Harris, of Waco, Texas, he then and there being the gênerai agent of the 
défendant company for Texas. (3) That shortly after reeeiving said policy 
the said J. W. Harris went to Mexia, Texas, and tooli the policy with him for 
the purpose of delivering it to the said Robert L. Long, and coilecting from Inni 
the flrst semiannual premium due thereon, aruounting to $118.10. (4) That the 
said Robert L. Long accepted the said policy, and by agreement between him 
and the said J. AV. Harris the .said J. AV. Harris agreed to pay said first pre- 
mium for the said U. L. Long to the défendant company, and at the requost 
■of the said Robert L. Long the said .7. AV. Harris retained possession of said 
policy. (5) The said J. W. Harris delivered to the said R. L. Long said policy, 
and by his monthly report of Xovember 28, 1894, remitted to the défendant 
company the said first semiannual premium; and that the said défendant 
company received the same shortly thereafter, and during the lifetime and 
Sound health of the said Robert L. Long, and retained possession of same un- 
til advised of the death of the said R. L. Long. (6) That the said Robert L. 
Long died January 19, 1895. (7) That the défendant company waived proofs 
of death of the said Robert L. Long. That, the foregoing facts haviug been 
proven upon this trial, and being undisputed, you will find for the plaintiff." 

It is contended in the brief for the plaintiff in error, and urged in 
the earnest oral argument made by its counsel in this court, that the 
déposition of the witness Harris, and the letter dated Januar.y 31, 1895, 
Avritten by Harris to the company, and olïered in évidence by the 
défendant in error on the trial of this case in the circuit court, conflict 
the one with the other, and présent such an impeachment of that 
witness' veracity as to require that his déposition and his letter, in 
connection with the other testimony in the case, should hâve been sub- 
mitted to the jury. We do net find the substantial variance as to any 
matter of fact in the déposition and the letter in question which coun- 
sel for tlje plaintiff in error suggests. To our minds, the substantive 
facts appear to be clearly shown by the letter and the déposition, the 
one in accord with the other; and on the proof as presented on the 
trial it became the duty of the trial judge to direct a verdict for the 
plaintiff, because, if he had net donc so, and a différent verdict had 
been returned, it would hâve been his duty to haA'e set the verdict aside, 
and hâve awarded the plaintiff a new trial. Where the state of proof 
présents such a case, the judge is clearly right in directing a verdict; 
and, though it is a matter of some delicacy to review his discrétion in 
cases where that discrétion is exercised in favor of submitting an 
issue to the jury, the tendency of the later décisions is to hold the 
trial judge rigidly to the discharge of his duty, and, where the proof 
is such that it could rightly sustain but one view of the case, to direct 
a verdict, The judgment of the circuit court is affirmed. 

PAEDEE, Circuit Judge, dissent». 
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In re TAYLOE. 

MATTOON NAT. BANK OF MATTOON, ILL., V. FIRST NAT. BANK OP 

MATTOON, ILL., et al. 

(Circuit Court of Appeals, Serenth Circuit June 21, 1900.) 

No. 664. 

1. Bankhtiptct— Involdntaby Procbedings— Answek— Proof OP Insolvenct. 
Wliere, to a pétition In proceetiings in Involuntary banlirvTptcy, a créd- 
iter answers, alleglng that the alleged banlirupt is not iusolvent, and the 
case is submitted on tlie pleadings, ttie allégations of the answer must be 
taken as true, and an adjudication of bankruptcy upon the pleadings is 
error. 

8. Sam E— Pétition — Occupation op Debtoe. 

Under Bankr. Act 1898, § 4, provldlng that any natural person, except a 
wage earner or a person engagea chiefly In farming, may be adjudged an 
involuntary bankrupt, a pétition in involuntary bankruptcy which does not 
show the business of défendant, or that he does not corne witbln the ex- 
cepted classes, is subject to demurrer on such ground. 

8. Samk— Answer— Occupation op Debtor. 

Under Bankr. Act 1898, § 59f, provldlng that a creditor may file an 
answer and be heard in opposition to the prayer of the pétition, an answer 
by a creditor to a pétition in involuntary bankruptcy that the alleged 
debtor is "engagea chiefly In farming or the tillage of the soil" sets up a 
good défense. 

4. Samb— Depault op Dépendant— Epfect. 

The default of défendant to a pétition In Involuntary bankruptcy, 
through failure to appear, does not couvert the proceeding into one of 
voluntary bankruptcy. 

Appeal from tKe District Court of the United States for the South- 
ern District of Illinois. 

On the 23d day of October, 1899, the appellees flled in the district court of 
the United States for the Southern district of Illinois thelr pétition to hâve 
Jérôme L. Taylor declared an involuntary bankrupt. On the same day there 
was Issued eut of the clerk's office an order, directed to Taylor, to show cause 
why the prayer of sald pétition should not be granted. There was also issued 
at the time a subpœna, made returnable on the 31st day of October, 1899. 
On the 24th day of October the subpœna was served by the United States 
marshal, by reading and delivering a copy of the same, together with a copy 
of the pétition, to Rosa Taylor, the wlfe of Jérôme L. Taylor, at his usual place 
of abode. On the 26th day of October the appellees flled an amended pétition, 
stating that the appellees are creditors of Taylor, having provable claims 
amounting in the aggregate. In excess of securities held by them, to the sum 
of $500, and that Taylor is Insolvent, and that within four months next pre- 
ceding the date of the pétition Taylor committed an act of bankruptcy, in tliat 
he suffered certain judgments to be taken agalnst him on the 6th day of Octo- 
ber, 1899, by the appellant, upon which Judgments the appellant eaused exé- 
cutions to be issued and placed in the hands of the sheriff of Coles county. 
On the 31st day of October the appellant flled its answer to the flrst amended 
pétition; settjng up therein, among other things, that Taylor was a person 
engaged chiefly In farming or tillage of the soil. To this answer on the 28th 
day of November, 1899, the appellees flled exceptions, among which was that 
the appellant cannot set up in défense that Taylor was chiefly engaged in 
farming and the tillage of the soil. On the 2Sth day of November the court 
sustained the exceptions to that portion of the answer of the appellant which 
allèges that Taylor was engaged chiefly In farming and the tillage of the soil, 
to which rullng of the court appellant excepted. On January 22, 1900, a second 
amended pétition was flled. In substance similar to the flrst, wIth some varia- 
tions which need not be noted hère. To thls the appellant flled a spécial de- 
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murrer alleging, among other thlngs, that the same did not négative the fact 
that the défendant was a person engaged chiefly in farmlng and tlie tillage of 
tlie soil, and so within the ternis and purview of tlie statute providing for invol- 
untary bankruptcy. This demnrrer, after argument, tlie court ovemiled; liold- 
ing tliat sucli a plea was a spécial privilège, which no one but the bankrupt 
could plead or take advantage of, to which ruiing the apnellant excepted. On 
the same day the appellant filed its answer to the second amended pétition, and 
therein alleged that Taylor was a person engaged chiefly in tarming and the 
tillage of the soil, and cannot be declared an involuntary bankrupt, and, fur- 
ther answering, denied that Taylor is, or was at the time of the flling of the 
pétition, the iiling of the original pétition, or the first amended pétition, or the 
second amended pétition, or at the time said judgments in favor of the appel- 
lant were obtained, at the time the exécutions were Issued, at the time the 
sheriff had set for the sale, or at any time between the said times, insolvent, 
as defined in the bankruptcy act. Default was then taken on the second 
amended pétition as to Taylor, to whieh eiitcring of default the appellant ex- 
cepted. Thereupon the cause was submitted on the pleadings, and, the cause 
being so submitted and heard by the court, the appellees made motion to hâve 
the court, upon the pleadings, adjudge Taylor an involuntary bankrupt, and 
he was so adjudged, to which ruiing and order of the court sustaining said 
motion and entering such order of adjudication the appellant excepted, and 
was allowed its bill of exceptions, which was thereupon signed and sealed by 
the court 

Edward C. Craig, for appellant. 

I. B. Craig and James Vause, Jr., for appellees. 

Before WOODS and GKOSSCUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge, upon the above statement of facts, delivered 
the opinion of the court. 

There are two reasons why we think it was error to adjudge Taylor 
to be a bankrupt in an involuntary proceeding against him, upon 
the pleadings, without further issue being joined and proofs taken: 
One is that the answer avers that Taylor was not insolvent, as is 
required by the bankrupt law, and the other that the court overruled 
the spécial demurrer to the pétition, and because the fact was after- 
wards set up in the answer that he was a person engaged chiefly in 
farming and in the tillage of the soil, which allégations in the answer, 
if no exception to them had been sustained, on a submission of the 
case upon the pleadings, without évidence taken, should hâve been 
taken as true. The case was chiefly argued and submitted upon the 
latter question, and that is the only one, therefore, which we care to 
consider. We think the court erred in holding that the alleged bank- 
rupt being a farmer, and therefore not coming within the provisions of 
the law governing involuntary bankruptcy, was a personal privilège, 
which could only be set up by the bankrupt in person. The question 
was jurisdictional, rather than personal. The law (Bankr. Act 1898, 
§ 4) provides that any natural person, except a wage earner or a 
person engaged chiefly in farming or the tillage of the soil, may be 
adjudged an involuntary bankrupt upon default or an impartial trial. 
The alleged bankrupt did not appear or answer, but the appellant, who 
had obtained a lien upon this property, appeared and set up the fact 
in an answer. There was nothing in the pétition to bring the alleged 
bankrupt within the terms of the statute. It did not allège what the 



730 102 FEDERAL, REPORTER. 

defendant's business or occupation was, and there was no allégation 
to show that he did not corne within the excepted classes, which, under 
the law, are too important to be whoUy ignored. Farmers and wage 
earners constitute a large majority of the people. Thèse are excepted 
from that portion of the clause relating to involuntary bankruptcy, 
and the pétition should either haye shown what the business of the 
défendant was, or that he did not corne within the excepted classes. 
The answer set up this fact, the allégations of which when the case 
was submitted on the pleadings, without proofs taken, must and 
would hâve been taken as true, had not the court sustained the excep- 
tions of the petitioners to the appellant's answer. The answer was a 
good and vahd answer to the pétition, and the exceptions to it should 
not hâve been sustained by the court. The statute (subchapter 6, 
§ 59f) expressly providee that creditors other than the original peti- 
tioners may file an answer and be heard in opposition to the prayer of 
the pétition. If they can appear in the case and file an answer, then 
it foUows that they can set up any facts which go to defeat the proceed- 
ing. If the answer made by the appellant was true, then it was not a 
case for involuntary bankruptcy, and should hâve been dismissed. 
If Taylor was simply a farmer, or chiefly a farmer, and engaged in the 
tilling of the soil, there was no authority or jurisdiction under the 
law to force him into bankruptcy. The appellant might gain a right- 
ful préférence by obtaining judgments, as it did, and issuing exécu- 
tions, which, in the hands of the sheriff, became a lien upon the de- 
fendant's property. This being the case, and the appellant being 
the real party in interest, it would be very strange if it could not 
set up the only plea which could avail to protect its property rights 
so legally acquired. If the facts alleged in the answer were true, it 
had a vested right, which could not be taken away by the default 
of the défendant in the bankruptcy proceeding to appear and answer, 
nor without due process of law and a hearing in court. Thèse the 
appellant has not had. If the petitioning creditors wished to contest 
the question raised by the answer, there should hâve been a replica- 
tion put in, denying the allégations, and a trial had before an ad- 
judication was made. Simpson v. Ready, 12 Mees. & W. 740; Va- 
vasour v. Ormrod, 6 Barn. & 0. 430; Potter, Dwar. St.' 119; Grant Co. 
V. Dawson, 151 U. S. 586, 14 Sup. Ct. 458, 38 L. Ed. 279; Carriage 
Co. V. Stengel, 2 Am. Bankr. R. 383, 37 C. G. A. 210, 95 Fed. 637; 
Sturges V. Crowninshield, 4 Wheat. 122, 4 L. Ed. 529; Geo. M. West 
Co. V. Lea Bros. & Co., 2 Am. Bankr. R. 463, 19 Sup. Ct. 836, 43 L. Ed. 
1098. 

There was a suggestion made on the argument that the defendant's 
not appearing made the case one of voluntary bankruptcy. But the 
two proceedings are quite distinct, under the law, and cannot be con- 
founded in such a way. The statute provides just what the proceed- 
ings shall be in each class of cases. To become a voluntary bank- 
rupt, the proposed bankrupt must file his personal pétition in writ- 
ing to become such, accompanied by schedules of his debts and assets. 
Involuntary bankruptcy is a proceeding by the creditors adverse to 
the bankrupt By making default in such a proceeding, the défendant 
does not become a petitioner in his own behalf, under the clauses 
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for voluntary bankruptcy, and he cannot by making default affect 
interests in property attaching before the proceedings in bankraptcy 
are begun. The judgment of the district court is reversed, and the 
cause remanded for further proceedings according to law. 



FELLOWS et al. v. FREUDBNTHAL. 

(Circuit Court of Appeals, Seventh Circuit June 23, 1900.) 

No. 661. 

1. Bankuuptcy— Discharge of Bankrupt— Objections bt Cbeditor— Makino 

Fai.se Oath. 

Wliere tlie offense, under Bankr. Act 1898, § 29b, of "liaving knowingly 
and fraudulently made a false oath" in the affidavit to a pétition for dis- 
charge, and accompanying the schedule of assets, by omitting property 
held in the wife's name, is made a ground of objection to the discharge of 
a banlcrapt, the proof ruust establish ownership in fact by the bankrupt 
of the property in question, and clear knowledge of such fact on his part. 

2. Same— Evidence. 

Evidence that a bankrupt omitted from his schedule of assets certain 
shares of stock held by his wite in her own name, and vi'hich were pur- 
chased by her vrith money borrowed from her mother and brother-in-law 
after her husband had failed in business, and that the husband was em- 
ployed as manager of the business of the corporation, is not sulBcient to 
establish the offense, under Bankr. Act 1898, § 29b, of "having knowingly 
and fraudulently made a false oath" in bankruptcy proceedings. 

8. Same— AvoiDiNH Phior Fraudulent (^ONVEyAscE— Juuisdiction. 

Whether shares of stock purehased with money borrowed upon the 
joint note of the husband and wife, and issued to the latter, can be im- 
pounded for the benetit of the husband's estate in bankruptcy, can be 
determined only in a direct proceeding between the proper parties, and 
not collaterally on the statutory hearing for the discharge of the bankrupt, 
which cannot involve the rights of the wife. 

4 Same— Statute not Given Rétroactive Effect. 

Bankr. Act 1898, §§ 14b, 29b, making the offense of knowingly and fraud- 
ulently making a false oath by the bankrupt in the bankruptcy proceed- 
ings, in respect to his property, a ground for denying him a discharge, do 
not extend to préviens conduct or transactions which are merely fraudu- 
lent as to creditors, and not made criminal. 

5. Same— REFERENCE. 

Sinee, under Bankr. Act, § 2, the district courts are invested with juris- 
diction both at law and in equity, to "enable them to exercise original ju- 
risdiction in bankruptcy proceedings," they hâve the power to order a 
référence of an issue made by creditors on a bankrupt's pétition for dis- 
charge. 

6. Same— Référence— CosTS. 

Where objections made by creditors to a bankrupt's application for dis- 
charge are assigned by the district court to the référée in bankruptcy for 
hearing, the référée is entitled to a reasonable fee for the services so per- 
formed, in addition to the fées allowed him under the bankruptcy law. 

Appeal from the District Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This appeal is from an order of the district court, sitting in bankruptcy. In 
the matter of Frankenthal, Adler, and Freudenthal, bankrupts, entered on 
final hearing of the application of Joseph Freudenthal, one of the bankrupts, 
for a discharge, upon objections interposed by J. F. Fellows, J. C. Archibald. 
W. H. Fellows, and George L. Hastings, appellants, as creditors of such bank- 
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nipt. The testimony was heard by the référée, under an order of référence, 
and was submitted to the court with the flndings of the référée and exceptions 
theréto. The order overrules the exceptions, in effect overrules the objections, 
grants the discharge, and requires that the appellants, as objecting creditors, 
pay the costs of the hearing, Including the costs of the référée thereupon, taxed 
at $25. The grounds of objection to the discharge, although specified in va- 
rions forms, relate to an alleged interest in certain shares of stock omitted 
from the sehedules flled by the banisrupt, and it is alleged that he "knowingly 
and fraudulently" made a false oath and a false account In the proceedlngs by 
such omission. The wltnesses called in support of the objections were Joseph 
Freudenthal, the bankrupt, and Léo Fax, and their testimony shows that the 
shares of stock in question are 71 shares, of $100 eaeh, of the capital stock of 
the Central House-Fumishing Company (an Illinois corporation, organized in 
November, 1895), which are held in the name of Jennie Freudenthal, the wife 
of the bankrupt; that for 59 of thèse shares Mrs. Freudenthal subscribed on 
the books of the company at the organization, personally paid the face amount 
In cash, and the shares were thereupon issued to her, and hâve ever slnce been 
held by her, and in her name; that ahe subsequently at varions times took 
and paid for other shares, to the amount of 12, ail constantly held In her name. 
The authorized capital stock of the corporation was 100 shares, of which 88 
shares hâve been paid in and issued, and the remaining 12 shares are held as 
so-called treasury stock, carried on the books of the company in the name 
of Samuel Freudenthal, who appears as an original subscriber for such purpose. 
Albert Neuberger holds 16 shares of the issued stock, and the bankrupt holds 
1 share, which he sehedules. Aside from their relation as husband and wife, 
no interest of the bankrupt is shown at any time in the shares held by Mrs. 
Freudenthal, linless it appears in one or both of the circumstances found by 
the référée In conformity with the undisputed testimony, relating (1) to the 
dérivation of the means invested by Mrs. Freudenthal In this stock; and (2) 
to the participation of the bankrupt in the opérations of the company. (1) In 
1894 Mrs. Freudenthal borrowed from her mother, Lena Liebenstein, $3,000, 
and from her brother-In-law, Léo Fax, $2,500, which money she invested in the 
stock of a corporation called the Freudenthal Manufacturing Company; own- 
Ing ail the stock, except 1 share held by the bankrupt. Fax acted as the repré- 
sentative of Mrs. Liebenstein in arranging that loan, and in both instances paid 
the money to Mrs. Freudenthal; notes being taken, which were signed by her 
and by her husband as well. But Fax testifles that the husband had no other 
part or share in the transaction, was not given crédit nor considered to be 
worthy of crédit, and his name was taken upon the note for the reason alone 
that it was supposed to be "necessary. In loaning money to a married woman, 
to hâve her husband join in the papers." It further appears that the bankrupt 
failed in 1893, had no property, and was not engaged in business when this 
loan was efCected. Subsequently the business of this corporation was wound 
up, and Mrs. Freudenthal obtained repayment of a portion of her investment 
in its stock, and the proceeds thus received were applied by her in payment 
of the 59 shares in the Central House-Furnishing Company, upon her original 
subscription. Whether the 12 shares afterwards taken by her were paid ont 
of the proceeds of the business or otherwise is not definitely stated. The notes 
to Mrs. Liebenstein and Fax are outstanding and unpaid, but Mrs. Freudenthal 
bas paid the interest, and both parties consented to her reinvestment in the 
stock of the new company. (2) The business of the Central House-Furnlshing 
Company is that of "buying and selling goods upon the installment plan." It 
was managed by the bankrupt, as président, and Neuberger, as secretary,— the 
latter belng the only member having prevlous expérience in its Une,— and was 
profitable. The bankrupt received a salary, — $35 per week at one time, and 
later increased to $40,— and had no other share in the business, except his 1 
share of stock, which was paid by hia wife. No dividends were formally de- 
clared at any time, but amounts were drawn ont from time to time out of 
earnings by Mrs. Freudenthal and by Neuberger, and chargea, respectively, 
upoM the books of the company; and money so drawn by Mrs. Freudenthal 
"was largely used by her in contributing to the support of their family." 
The bankrupt filed with his pétition a schedule of his property, which shows 
only wearing apparel, watch and chain, Jewelry, and 1 share of stock in this 
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corporation, of a total valuatlon of $260, and an afHdavlt by which he déclares 
the "schedule to be a statement of ail his estate, both real and personal, lu 
accordance with tbe act of congress relating to bankruptcy"; and the pétition 
Is likewise verified in the usual form. 

Frank White, for appellants. 
Horace Kent Tenney, for appellee. 

Before WOODS and GEOSSCUP, Circuit Judges, and SEAMAIST, 
District Judge. 

'SEAMAN, District Jndge, after making the foregoing statement, 
delivered the opinion of the court. 

The facts upon which the objections to the discharge of the bank- 
rupt rest are undisputed, and two questions only are presented by the 
assignment of errors: (1) Whether the conceded facts clearly sustain 
the objections; and, if not, (2) whether costs were properly charged 
as taxed against the objecting creditors. 

1. The bankruptcy act is imperative in granting to the bankrupt 
the right to a discharge "unless he has (1) committed an offense 
punishable by imprisonment as herein provided; or (2) with fraud- 
ulent intent to conceal his true financial condition and in contem- 
plation of bankruptcy, destroyed, concealed, or failed to keep books 
of account or records from which his true condition might be ascer- 
tained." Section 14b. The objections in the case at bar are con- 
flned to the flrst-mentioned cause, and specify as the offense com- 
mitted by the bankrupt that he "knowingly and fraudulently" made 

(1) "a false oath in relation to this proceeding in bankruptcy," and 

(2) a false account in the same matter; but the testimony relates 
solely to the charge of making a false oath, and the only contention 
is that the aflfidavits of the bankrupt to his pétition and accompanying 
schedule of property are false because he omits from the schedule 
a showing of ownership by himself of the shares of stock in the 
Central House-Fumishing Company which are held in the name of 
his wife. The serious offense thus charged is one of the crimes pun- 
ishable by imprisonment under the bankrupt act, and its ingrédients 
are clearly deâned in section 29b as "having knowingly and fraud- 
ulently » • * made a false oath" in the proceedings. This lan- 
guage is followed in stating the ground of objection, and it is obvious 
that no ground exists, within the statute, unless the proof establishes 
both ingrédients of the offense, — ownership in fact by the bankrupt 
of the shares in question, and clear knowledge of such fact on his 
part, either directly shown or necessarily implied from the circum- 
stances. In the case at bar the proof establishes neither of thèse 
requisites. Légal title to the shares of stock was vested in the wife, 
through her original subscription and subséquent purchases, directly 
from the company, and has so remained ever since, without apparent 
ownership in the bankrupt in any form. It is contended, however, 
that thèse transactions in the name of the wife were mère devices to 
cover up and place beyond the reach of creditors property acquired 
by the bankrupt, and held in fact for his use and beneflt; and, if the 
testimony establishes this proposition of fact, décisions of the suprême 
court of Illinois are cited as to the status of the légal title in such 
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case whiéh would tend to complicate the issue upon the one question 
of ôwnership in f act, with this jpossible resuit ; that the issue whether 
an offense was committed would then be left to dépend upon the mère 
presumption of knowledge by the bankrupt of the effect in law of the 
transaction, — upon a mère légal Action,— in lieu of évidence to estab- 
lish knowledge in fact. But neither of the problems thus suggested 
requires solution hère, for the reason that the testiinony fails to 
support the appellants' contention that the title of the wife in the 
shares of stock held by her conclusively appears to be so held as a 
mère cover and fraudulent device for actùal ôwnership by the bank- 
rupt. Indeed, the testimony discloses no ground for impeachment of 
the transaction as a fraud upon creditofs, unless it be because of their 
relation as husband and wife, supplemented by the fact that the hus- 
band was employed by, and'shared in the management of, the cor- 
poration, and the possible inference that 12 of the 71 shares obtained 
by the wife were paid for out of hér share of the corporate proflts. 
Whether suffi dent ground exists, either in thèse circumstances or 
otherwise, to impound for the beneflt of the estate any of the shares 
so held, can be determined only in a direct proceeding between the 
proper parties, and not collaterally oh the statutory hearing for dis- 
charge, which cannot involve the rights of the wife, and where the 
single question presented by the objections is, has the bankrupt know- 
ingiy made a false oath in the omission to schedule as his individual 
property shares of stock which are issued to and claimed by his wife? 
As the act limits the grounds of objection, so far as applicable hère, 
to the commission of a criminal offense within section 29b, it is plain 
that the issue cannot extend to prior conduct or transactions merely 
fraudulent as to creditors, and not made criminal. Such is the con- 
struction of thèse provisions uniformly adopted by the district judges, 
so far as their opinions appear reported, and it is approved as ap- 
plicable to the order overruling the objections under considération. 

2. In référence to the remaining assignment of error, the award 
of taxable costs against the objecting creditors was authorized by 
subdivision 18 of section 2 of the bankniptcy act, and the allowance 
of |25 as costs of the référée on the hearing is the only debatable ques- 
tion. Section 40 of the act expressly provides that "référées shall re- 
çoive as full compensation for their services, payable after they are 
rendered, a fee of ten dollars deposited with the clerk at the time the 
pétition is flled in each case," together with a small percentage on pay- 
ments out of the estate. This provision is in harmony with the pur- 
pose manifeeted throughout the act, to so limit ail allowances as to 
secure economical administration of proceedings and estâtes in bank- 
ruptcy; and the duty of the courts to construe and administer the act 
in conformity with that purpose is well declared and exemplified in 
the opinion of Jenkins, Circuit Judge, spealdng for this court, in the 
récent case of In re Curtis, 100 Fed. 784. If the charge in question is 
for services rendered by the référée in the performance of the duties 
of a référée under the act, it is plainly not taxable as costs in this in- 
stance; for, however inadéquate the prescribed compensation may 
be, he takes the oflSce cum onere, and must abide by the fées so fixed. 
In sections 38 and 39 the jurisdiction and duties of référées are spe- 
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ciflcally enumerated, but the matter of hearing applications for a dis- 
charge is not included, either in direct terms or inferentially, while 
subdivision 4 of section 38 clearly excepts such hearings from bis 
jurisdiction. Moreover, section 14b expressly provides that "tbe judge 
siiall bear the applications for a discharge, and such proofs and pleas 
as may be made in opposition thereto." As the district courts are 
invested with jurisdiction both at law and in equity, to "enable them 
to exercise original jurisdiction in bankruptcy proceedings" (section 
2), the power unquestionably exists to order a référence for the pur- 
pose of the hearing pursuant to the equity practice; and it would be 
practically impossible to conduct the hearings otherwise in districts 
like the Northern district of Illinois, with the press of other business, 
and cases in bankruptcy under the présent act numbering in the thou- 
sands. The référence is then made to the référée in the capacity of 
spécial master, not as référée in bankruptcy, and for a duty inde- 
pendent of the latter office, and in no sensé incompatible. To avoid 
confusion, it would seem better practice to designate the appointée 
as spécial master for the purpose in the order, but the fact that the 
name of "référée" or "référée in bankruptcy" is retained insitead 
cannot affect his performance of the duties. His report is advisory, 
only, and the final hearing is before the district judge. For the neces- 
sary service so performed under the order of référence, the appointée 
is entitled to a reasonable allowance, unaffected by the fact that he 
held as well the office of référée in bankruptcy, and was probably 
chosen for that reason. The spirit of the act should be observed, as 
we hâve indicated, in making the allowance; and, from the testimony 
shown in this record, the amount so taxed appears to be reasonable, in 
that view. The order of the district court is accordingly afflnned. 



In re EGGERT. 

(Circuit Court of Appeals, Seventh Circuit. June 15, 1900.) 

No. 656. 

1. Bankruptcy— Préférences— Creditor's Knowledge of Dektor's Insoi<- 

VENCY. 

In determining whether the taking of securlty by a créditer constitutes 
an illégal préférence, under Banlir. Act 1888, § tîOb, the créditer is not to 
be chargea with knowledge of his debtor's financlal condition from mère 
nonpayment of his debt, or from circumstances which give rise to mère 
suspicion in his mind of possible insolvency. On the other hand, it is not 
essential that the creditor should hâve actual linowledge of, or belief in, 
his debtor's insolvency, but it is sufflcient if he bas reasonable cause to 
believe him insolvent. If facts and circumstances with respect to the 
debtor's financlal condition are brought home to him such as would put 
an ordiuarily prudent man upon inquiry, the creditor is cliargeable with 
knowledge of the facts which such inquiry should reasona.bly be expected 
to disclose. 
8. Same— RœviEW on Pétition for Revision— P'indings. 

A finding that a creditor of a bankrupt did not hâve reasonable ground 
to believe his debtor to be insolvent at the time he obtained securlty for 
his debt is one of fact, rather than law, and cannot, thorel'ore, be reviewed 
by the circuit court of appeals on a pétition for revision fiied under Bankr. 
Act 1898, § 24b. 
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8. SaME— JcRISDtCTION TO RbVIBW ON PETITION. 

Query: Can the action of the court of bankruptcy be revlewefl on orig- 
inal pétition In cases where an appeal lies? 

On Review of an Order of the District Court of the United States for 
the Eastern District of Wisconsin. 

On the 18tli day of January, 1900, William T. Doyle, the trustée In bank- 
ruptcy of Louis A. Bggert, flled his pétition in this court seeking a review and 
reversai of an order of the court below. The pétition in substance allèges 
the adjudication in bankruptcy, the appointment of the trustée, and asserts that 
the Rundle-Spence Manufacturing Company on the Ist day of July, 1899, being 
a creditor of the banljrupt to the amount of $1,373.04, and within four montlis 
prior to the bankruptcy, received from the bankrupt a partial assignment of 
a claim against the city of Milwaukee as security for its debt. On the 30th 
day of August, 1899, by stipulation betvceen the Rundle-Spence Manufacturing 
Company and the trustée, the latter was allowed to reeeive from the city 
of Milwaukee the amount of Eggert's claim, without préjudice to the rights 
of the Rundle-Spence Manufacturing Company to assert in the bankruptcy 
court its claim thereto to the estent of the amount assigned. Upon reeeipt 
by the trustée of the amount of the claim against the city, the Rundle-Spence 
Manufacturing Company flled its claim in the court of bankruptcy, asserting 
Us right to be paid out of the fund received the sum of $1,241.10, being the 
amount assigned to it by the bankrupt. The pétition further states that upon 
the hearing of tbis claim the référée found the following facts and conclusion 
of law. 

Findings of Fact. 

(1) I flnd that on the Ist day of July, 1899, Louis A. Bggert, the bankrupt 
herein, was indebted to the Rundle-Spence Manufacturing Company in the 
sum of thirteen hundred seventy-three dollars and four cents ($1,373.04) for 
merchandise delivered between the 28th day of April, 1899, and the 5th day of 
June, 1899, on crédit. That on the Ist day of July, 1899, Rundle-Spence Man- 
ufacturing Company adjusted Its aecount with the said Louis A. Eggert by 
giving him a discount of ten per cent, whieh Is the usual discount for cash In 
that Une of business, and was doue pursuant to the contraet under which the 
goods were purchased. and agreeing to accept twelve hundred forty-one dol- 
lars and ten cents ($1,241.10) in payment, and that on said Ist day of July 
said Louis A. Eggert gave an order for the sum of twelve hundred forty-one 
dollars and ten cents ($1,241.10) on the city of Milwaukee, directing it to pay 
that amount to the Rundle-Spence Manufacturing Company from any moneys 
due or to become due the said Eggert; that said order was Informai and sub- 
sequently on the 5th day of July, 1899, the said Louis A. Bggert made an 
assignment to the Rundle-Spence Manufacturing Company of the amounts due 
or to become due him from the city of Milwaukee by reason of a certain con- 
traet for plumbing on the FIfth Ward Sehool, to the amount of twelve hundred 
forty-one dollars and ten cents ($1,241.10); and that the said assignment was 
on the 5th day of July, 1899, flled wIth the city treasurer and the city clerk 
of the city of Milwaukee by the Rundle-Spence Manufacturing Company. 

(2) That the bankrupt, Louis A. Eggert, for a number of years prevlous to 
the 17th of August, 1899, the date of the flling of the pétition In bankruptcy, 
was engaged in the plumbing business in the city of Milwaukee. That the 
Rundle-Spence Manufacturing Company Is a corporation engaged in the manu- 
facture and sale of plumbing supplies at Milwaukee, Wisconsin. That the said 
Rundle-Spence Manufacturing Company and other corporations and firms en- 
gaged In a similar business are members of an association which meets a 
number of times each month, the purposes of said association being for the 
mutual protection of the members, and the exchange of information as to 
trade matters and the standing of parties to whom the members are selling 
goods on crédit. That, under the rules of the association if any debtor of any 
member of the association fails to meet hIs obligations promptly and allows 
aeoounts against him to remain unpald, he Is plaoed upon the cash llst and 
no member of the association can give him crédit or furnish him any goods 
except for cash. That at a meeting of the association held on the 18th of May, 
1899, at which a représentative of Rundle-Spence Manufacturing Company was 
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présent, Louis A. Eggert. the bankrupt, was reported as being behind in iiis 
payments, and entitled to no furtlier crédit from the members of the associa- 
tion. That on the 15th day of June, 1899, at another meeting of the associa- 
tion, at whieh a représentative of Rundle-Spence Manufaeturlng Company was 
présent, the report showing that Louis A. Eggert was behind in his payments 
was renewed, and the Kundle-Spence Manufaeturlng Company also reported 
that its aceount against Eggert, amounting to thirteen hundred seventy-three 
dollars and four cents ($1,373.04), was past due. ïhat the bankrupt at the 
said meeting wasi placed upon the cash list, and could no longer obtain crédit 
from the said Rundle-Spence Manufaeturlng Company or any other member 
of the association. That at the time the Kundle-Spence Manufacturing Com- 
pany took the assignment of the claim from the bankrupt against the city, to 
wit, on the Ist day of July, 1899, said Rundle-Spence Manufacturing Company 
knew that the said Eggert was behind in his payments with his creditors, and 
could obtain no goods or merchandise from members of the association except 
for cash. That the fact that Eggert was reported as being behind in his pay- 
ments did not in itself indicate that he was insolvent; that the Rundle-Spence 
Manufacturing Company prior to the taking of the assignment of the said 
claim made no investigation or inquiry as to whether the kAid Ejrgert was 
Suivent or insolvent, and that in obtaiaing the assignment of said claim 
against the city of Milwaukee the said Rundle-Spence Manufacturing Company 
practiced no fraud or deceit, nor did it act in collusion with the bankrupt. 

(3) That the pétition in bankruptcy herein was flled on the 17th day of 
August, 1899, and that the assignment of the claim against the city of Mil- 
waukee by the bankrupt to the Rundle-Spence Manufacturing Company was 
made within four months prior thereto, and that on the Ist day of July, 1899, 
Louis A. Eggert, the bankrupt, was insolvent, and that the elîect of the en- 
forcement of the transfer by the bankrupt to the Rundle-Spence Manufacturing 
Company will enable it to obtain a greater percentage on its debt than other 
creditors of the same class. 

(4) That the Rundle-Spence Manufacturing Company on the 16th day of 
September, 1899, flled its daim in the proceedinga herein, in whieh it set forth 
that at the time of the flling of the pétition In bankruptcy the bankrupt was 
indebted to it in the sum of thirteen hundred and seventy-three dollars and 
four cents ($1,373.04), and that it held as security therefor the assignment 
of the claim against the city of Milwaukee. That there is a conflict of testl- 
mony as to whether the assignment was taken in payment or as security, the 
bankrupt testifying that It was taken as security, and the treasurer of the 
Rundle-Spence Manufacturing Company that It was understood and agreed 
that it was taken In payment, although no receipt was given therefor, and 
that the claim was flled under a misapprehension. It not being necessary 
for the purpose of this décision, I do not hère détermine whether it was taken 
elther in payment or as security. 

Conclusion of Law. 

(1) As a conclusion of law, I find that the Rundle-Spence Manufaeturlng 
Company at the time of the obtaining of the assignment of the claim against 
the city of Milwaukee from the bankrupt, to wit, on the Ist day of July, 1899, 
had no knowledge of the fact that the said Louis A. Eggert, the bankrupt 
herein, was insolvent, and had no reasonable cause to believe that it was in- 
tended by the transfer to give it a préférence. 

Thereupon the référée ordered that the pétition of the Rundle-Spence Man- 
ufacturing Company be granted, and that the trustée pay to that Company the 
sum of $1,241.10, and upon such payment being made the daim of the Rundle- 
Spence Manufacturing Company flled in the proceedings of September 6, 1899, 
be expunged. Thereafter, on the lOth day of December, 1899, an application 
was made to the district court for a review of the order of the référée, upon 
whieh, on the 8th day of January, 1900, an order was made affirming the ordet 
of the référée. The pétition further daims that by virtue of section 60. subds. 
"a," "b," of the bankrupt act (30 Stat 544, c. 541), and under the flndlngs of 
fact, the transfer was avoided, and that it was also répugnant to section 67e 
of that act, and asks for a review and reversai of the order of the district 
court 

102 P.— 47 
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W. P. Bloodgood, for petitioner. 
A. Gr. Weissert, for respondent 

Before WOODS, JENKINS, and GROSSCUP, Orcuit Jndges. 

JENKINS, Circuit Judge (after stating the facts as above). The 
pétition does not state the précise question of law presented to and 
ruled upon by the court below, and in this respect fails to follow the 
practice pointed ont in Re Richards, 37 C. C. A. 634, 96 Fed. 935. We 
however ^ather from the pétition that the construction of subdivisions 
"a" and "b" of section 60 of the bankrupt act is supposed to be in- 
volved, and this view obtains support from the opinion delivered by 
the court below upon aflSrming the order of the référée. In re Eggert, 
(D. C.) 98 Fed. 843. Thèse subdivisions are, respectively, as follows: 

"(a) A person shall be deemed to hâve given ,a pieference if, being insolvent, 
he bas procured or sufïered a judgment to be entered against himself in favor 
of any person, or made a transfer of any of bis property, and tbe effect of 
the enforcement of such judgment or transfer wlU be to enable any one of bis 
creditors to obtaln a greater percentage of bis debt tban any other of such 
credltors of the same class. (b) If a bankrupt sball bave given a préférence 
wltbin four montbs before the filing of a pétition, or after tbe flling of the 
pétition and before the adjudication, and the person receiving it, or to be 
beneflted thereby, or bis agent acting therein, shall bave had reasonable cause 
to believe that it was intended thereby to give a préférence, it shall be voidable 
by tbe trustée, and he may recover the property or its value from such person." 

"Insolvency," as employed in this section, is thus deflned by the act 
(chapter 1; § 1, cl. 15): 

"A person sball be deemed insolvent wlthin the provisions of this act when- 
ever the aggregate of bis property, exclusive of any property whlch he may 
hâve ebnveyed, transferred, concealed, or removed, or permitted to be con- 
cealed or removed, wlth Intent to defraud, hlnder or delay his creditors, shall 
not, at a, fâlr valuation, be sufBcient in amount to pay his debts." 

In this respect the act is widely différent frorû the bankrupt act of 
1867. There the term "insolvency" was construed to mean an inability 
to meet one's obligations as they matured in the ordinary course of 
business. The term "insolvency" in the présent act is équivalent to 
the term "bankruptcy" in the former act. While, therefore, rulings 
under the former act are inapplicable in a certain sensé, because 
of this différence in the meaning of the term "insolvency," they do ap- 
ply so far as they détermine the principles of law by which it is to be 
ascertained whether a creditor receiving a préférence had reasonable 
cause to believe that the debtor had not at the time property sufiBcient, 
at a fair valuation, to pay ail of his debts. In the leading case of 
Grant v. Bank, 97 U. S. 80, 81, 24 L. Ed. 972, it was said: 

"It is not enougb that a creditor bas some cause to suspect the insolvency 
of his debtor, but he must bave such a knowledge of facts as to induce a rea- 
sonable belief of bis debtor's insolvency, in order to Invalidate a security 
taken for his debt. To make mère suspicions a ground of nullity in such a 
case would render the business transactions of tbe community altogether 
too insecure. Itvras never the intention of the framers of the act to establish 
any such rule. A man may bave many grounds of suspicion that his debtor 
Is in failing circumstances. and yet bave no cause for a well-grounded belief 
of the faet. He may be unwllling to trust him further, he may feel anxious 
about his claim and bave a strong désire to secure It, and yet such belief 
as the act requires may be wanting. Obtaining additional security or receiv- 
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ing payment of a debt under such circumstanceB Is not prohiblted by tbe law. 
Kecelving payment is put In the same category, in the section referred to, 
as receiving security. Hundreds of men constantly continue to make pay- 
ments up to the very eve of their failure, wliicli it would be very unjust and 
disastrous to set aside. And yet this could be done In a large proportion 
of cases if mère grounds of suspicion of tbeir solvency were sufficient for tlie 
purpose. The debtor is often buoyed up by the hope of being able to get 
through with his diffieulties long after bis case is in fact desperate, and his 
creditors, i( they know anything of his embarrassments, either participate in 
the same feeling, or at least are willing to think that there is a possibility of 
his succeeding. To overhaul and set aside ail his transactions with his cred- 
itors, made under sach circumstances, t)ecause there may exist some grounds 
of suspicion of his inability to carry himself through, would make the bank- 
rupt law an engins of oppression and Injustice. It would in fact hâve the 
effect of producing bankruptcy In many cases where it might otherwise be 
avoided." 

In Barbour v. Priest, 103 U. S. 293, 296, 26 L. Ed. 480, it is said: 

"The obvions meaning of this provision is to require the concunence of 
the créditer who gets security for his debt in the purpose of defeating the 
bankrupt act. Such person must hâve reasonable cause to believe the gran- 
tor in the conveyance was insolvent at the time it was executed, and that it 
was made with intent to defeat the banknipt law. Both thèse must exist 
as facts which the grantee had reasonable cause to believe. And so careful 
was congress to protect the rights acquired by an honest creditor, that, unlesa 
bankrupt proceedings are commenced by or against the debtor within four 
months after such a préférence, it should stand good, though the creditor 
knew the debtor was insolvent, and knew that the conveyance was intended 
to defeat the purpose of the bankrupt law in securing equality of distribution 
of the debtor's property. And this period was reduced by the act of 1874 
to two months. It bas never been denied, so far as we are advised, that it 
is neeessary for the assignée of the bankrupt, in attacking such a conveyance, 
to prove the existence of this reasonable cause of belief of the debtor's In- 
solveney in the mind of the preferred party." 

In Stucky t. Bank, 108 U. S. 74, 2 Sup. Ct. 219, 27 L. Ed. 640, the 
court reafflrmed the doctrine of Grant v. Bank, and observed that: 

"A créditer dealing with a debtor who he may suspect to be In failing 
circumstances, but of whieh he bas no sufHcient évidence, may receive pay- 
ment or security without violatlng the bankrupt law. He may be unwllling 
to trust him further, he may feel anxious about his claim and hâve a strong 
désire to secure it, yet such belief as the act requires may be wanting. Ob- 
taining additional security or receiving payment of a debt under such cir- 
cumstances is not prohiblted by law." 

In the earlier case of Toof v. Martin, 13 Wall. 40, 20 L. Ed. 481, 
the court, discussing the character of évidence neeessary to establish 
a reasonable cause to believe, observes : 

"It is a gênerai principle that every one must be presumed to intend the 
neeessary conséquences of his acts. The transfer, in any case, by a debtor, 
of a large portion of his property, while he is insolvent, to one creditor, 
without making provision for an equal distribution of its proceeds to ail his 
creditors, necessarily opérâtes as a préférence to him, and must be taken 
as conclusive évidence that a préférence was Intended, unless the debtor 
can show that he was at the time ignorant of his insolvency, and that his 
alïairs were such that he could reasonably expect to pay ail his debts. The 
burden of proof is upon him in such case, and not upon the assignée or con- 
testant in bankruptcy." 

And on page 49, 13 Wall., and page 483, 20 L. Ed.: 

"The statute, to defeat the conveyances, does not requlre that the creditors 
should hâve had absolute knowledge on the point, or even that they should 
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in fact haTe nad any bellef on the subject. It only requlres that they shonW 
Mve had reasonable cause to believe that sueh was the fact. And reason- 
able cause they must be cousidered to hâve had when such a state of faets 
was brought to their notice lu respect to the affairs and pecuuiaiy condi- 
tion of the bankrupts as would hâve led prudent business men to the conclu- 
sion that they could not meet their obligations as they matured in the ordi- 
nary course of business." 

In Buchanan v. Smith, 16 Wall, 277, 308, 21 L. Ed. 286, the court 



"Insolvency, in the sensé of the bankrupt act, means that the party whose 
business affairs are in question Is unable to pay bis debts as they become 
due in the ordinary course of bis daily transactions, and a creditor may be 
sald to hâve reasonable cause to believe bis debtor to be Insolvent when such 
a state of facts is brought to hls notice respecting the affairs and pecunlary 
condition of hls debtor, in a case like the présent, as would lead a prudent 
business man to the conclusion that he (the debtor) is unable to meet hls 
obligations as they mature in the ordinary course of business. Such a party 
(that is, a creditor securing a préférence from hls debtor over the other 
ereditors of the debtor) cannot be said to hâve had reasonable cause to believe 
that his debtor was Insolvent at the time, unless such was the fact, but 
if It appears that the debtor glving the préférence, whether a merchant or 
trading Company, was actually insolvent, and that the means of knowledge 
upon the subject were at hand, and that such facts and clrcumstances were 
known to the creditor securing the préférence as clearly ought to hâve put 
hlm, as a prudent man, upon Inquiry, it would seem to be a just rule of law 
to hold that he had reasonable cause to believe that the debtor was insol- 
vent, if it appears that he might hâve ascertained the fact by reasonable 
inquiry. Ordinary prudence is required of a créditer under such clrcum- 
stances, and, if he fails to investlgate when put upon inquiry, he is charge- 
able wlth ail the knowledge it Is reasonable to suppose he would hâve ac- 
qulred if he had performed his duty." 

In Wager v. Hall, 16 Wall. 584, 600, 21 L. Ed. 506, the court says: 

"Nothing remains, therefore, to be re-examined, except the issue whether 
the respondents had reasonable cause to believe that the mortgagor was in- 
solvent, and that the conveyance was made in fraud of the provisions of the 
bankrupt act. Proof that the respondents had actual knowledge that the 
mortgagor was insolvent at the time is not required to support the praver 
for relief, but the allégation in that behalf Is sustalned if it appears that they 
had reasonable cause for such bellef, as that is the language of the bank- 
rupt act. Actual knowledge of the alleged fact is not made the criterion of 
proof in such an issue, nor is it necessary that It should appear that the re- 
spondents actually believed that the mortgagor was Insolvent, but the true 
inquiry is whether they, as business men acting wlth ordinary prudence, 
sagaclty, and discrétion, had reasonable cause to believe that the debtor was 
Insolvent, in view of ail the facts and clrcumstances known to them at the 
time the conveyance was made. Unless the debtor was In fact Insolvent, 
it cannot be held that such a grantee had reasonable cause to believe the 
allégation, but if it appears that the debtor was in fact insolvent as alleged, 
and that the means of knowledge were at hand, and that such facts and cir- 
cumstances were known to the grantee as were clearly sufficlent to put a 
person of ordinary prudence and discrétion upon inquiry, it is well settled 
that it would be his duty to make ail such reasonable inquirles to ascertain 
the true state of the case. Purchasers are required to exercise ordinary 
prudence in respect to the title of the seller, and if they fail to investigate 
when put upon inquiry, they are chargeable wlth ail the knowledge which 
it is reasonable to suppose they would hâve acquîred if they had performed 
their duty in that regard. Credltors hâve reasonable cause to believe that a 
debtor, who is a trader, is Insolvent when such a state of facts is brought 
to their notice respecting tbe affairs and pecuniary condition of the debtor 
as would lead a prudent business man to the conclusion that he is unable to 
meet hla obligations as they mature In the ordinary course of business. AU 
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expérience shows that positive proof of fraudulent acts between debtor and 
créditer Is not generally te be expected, and it Is for that reason, among 
othera, that the law allows, In such controversies, a resort to circumstances 
as the means of ascertaining the truth, and the raie of évidence is well 
settled that circumstances altogether inconclusive, if separately considered, 
may by their number and joint opération, especjally when corroborated by 
moral coincidences, be sufficient to constitute conclusive proof, which is a 
rôle clearly applicable to the facts and circumstances disclosed in this rec- 
ord." 

In Dutcher v, Wright, 94 U. S. 553, 557, 24 L. Ed. 131, the court says: 

"Insolveney, in the sensé of the bankrupt act, means that the party whose 
business affalrs are in question is unable to pay his debts as they become due 
in the ordinary course of his daily transactions; and a creditor may be said 
to hâve reasonable cause to believe his debtor to be insolvent when such a 
State of facts is brought to his notice respeetlng the alïairs and pecuniary 
condition of his debtor as would lead a prudent man to the conclusion that 
the debtor is unable to meet his obligations as they mature in the ordinary 
course of his business. Reasonable cause for such belief cannot arise unlesa 
the fact of Insolveney actually existed; but if It appears that the debtor 
giving the préférence was actually insolvent, and that the means of knowl- 
edge were at hand, and that such facts and circumstances were known to 
the creditor securing the préférence as clearly ought to hâve put a prudent 
man upon inquiry, it must be held that he had reasonable cause to believe 
that the debtor was insolvent, if it appears that he might hâve ascertained 
the fact to be so by reasonable Inquiry." 

In Bank v. Cook, 95 U. S. 343, 346, 24 L. Ed. 414, the court says: 

"It is searcely necessary to disciiss the authorities as to the meaning of 
the words 'having reasonable cause to believe the party to be insolvent* 
When the condition of a debtor's affairs is known to be such that prudent 
business men would conclude that he eould not meet his obligations as they 
matured in the ordinary course of business, there is reasonable cause to be- 
lieve him to be insolvent. Knowledge Is not necessary, nor even a belief, 
but simply reasonable cause to believe." 

The supposed conflict between thèse cases is imaginary, not real. 
In Grant v. Bank, and the cases subséquent in point of time, the 
court was dealing with the facts spread upon the record, and did not 
flnd occasion to consider the facts and circumstances which, brought 
home to the creditor, would put him upon inquiry of his debtor's ûnan- 
cial condition. In the cases antedating Grant v. Bank the question of 
notice arose and was considered. The résultant of ail thèse décisions 
we take to be this : That the creditor is not to be chargea with knowl- 
edge of his debtor's flnancial condition from mère nonpayment of his 
debt, or from circumstances which give rise to mère suspicion in his 
mind of possible insolveney; that it is not essential that the creditor 
should hâve actual knowledge of, or belief in, his debtor's insolveney, 
but that he should hâve reasonable cause to believe his debtor to be 
insolvent; that if facts and circumstances with respect to the debtor's 
flnancial condition are brought home to him, such as would put an or- 
dinarily prudent man upon inquiry, the creditor is chargeable with 
knowledge of the facts which such inquiry should reasonably be ex- 
pected to disclose. In applying this principle to the présent case, we 
encounter a difflculty not présent in the cases referred to. By the 
terms of the statute which authorizes the présent pétition, we are re- 
stricted to a review in matter of law merely, and are bound by the 
facts found by the court below. We can only ascertain and détermine 
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whether the facts found sanctioned thé judgment of tlie lower court. 
The facts established are within narrow compass. Tàey are that Eg- 
gert was insolvent; that he had failed to meet his obligations prompt- 
ly as they matured; that, by the rules of the association of which the 
Éundle-Spence Manufacturing Company was a member, Eggert was 
not, while such debt remained unprovided for, entitled to purchase 
goods upon crédit, but only for cash; that the assignment of the claim 
against the city was not given or received by collusion of debtor and 
créditer. The flnding ia somewhât wanting. There is failure to find 
that Eggert himself was conscious of his insolvency. The aggregate 
of his assets and of his liabilities is not given. The only fact brought 
home to the créditer, and which it is claimed should hâve aroused in- 
quiry, is that he was somewhât behind in the prompt payment of his 
obligation. We cannot say, as a conclusion of law, that knowledge of 
that fact standing alone was suiHcient to put the créditer upon in- 
quiry. Indeed, it may be said that a majority of merchants absolutely 
solvent, in the sensé in which the term is employed in the bankrupt 
act, are not at ail times able to promptly meet their obligations as they 
mature, To hold that a créditer receiving payment of or securîty for 
a past-dup debt is, by the mère fact of knowledge that the debt is past 
maturity, put upon inquiry of his debtor's inability to pay ail his debts, 
and that under such circumstances he received payment or security at 
his péril, would be to put at hazard many business transactions and 
make the act oppressive. The fact of such inability, coupled with 
other facts and circumstances brought home to the créditer, might be 
sufficient to put him en inquiry; but this is the only fact frem which 
the déduction is seught that the créditer had reasonable cause to be- 
lieve his debtor insolvent, and, standing alone, it is insufflcient to 
raise an inference of law that the créditer is chargeable with knowl- 
edge of the facts which inquiry would hâve elicited. The question 
whether one bas reasonable cause to believe is essentially a question 
of fact, possibly of mixed fact and law. In actions at law the ques- 
tion, under proper instructions from the court, is one for the jury 
(Forbes v. Hewe, 102 Mass. 427, 436); and in suits in equity, one for 
the court, as was the case in ail the décisions above referred to. In 
Wilsen v. Bank, 17 Wall. 473, 487, 21 L. Ed. 728, the court recognizes 
that the question is one of fact for the court or jury, and observed 
thereupon as follows: 

"Undoubtedly very sllght évidence of an affirmative charaeter of the ex- 
istence of a désire to prefer one creditor, or of acts done witJi a view to 
secure such préférence, might be sufficient to invalidate the whole transac- 
tion. Such évidence might be sufficient to leave the matter to a jury, or to 
support a decree, because the linown existence of a motive to prefer or to 
defraud the bankrupt act would color aets or décisions otherwise of no sig- 
nificance. Thèse cases must rest on thelr own circumstances. But the case 
before us Is destitute of any évidence of the existence of such a motive, un- 
less it is to be imputed as a conclusion of law from facts which we do not 
thinlî raise such an implication." 

The référée found that the creditor had no knowledge ef the fact 
that the debtor was insolvent, and had no reasonable cause to be- 
lieve that it was intended by the transfer to give a preferenca This 
is inaccurately stated as a conclusion ef law. The action of an or- 
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dinarily prudent man under given circumstances is necessarily a ques- 
tion of fact, rather than one of law. We are bound by tbe flnding of 
the court below. 

The contention that the facts found ehow the transaction to be a 
scheme to hinder, delay, or defraud ereditors within the meaning of 
section 67e, is without merit. The terni hinder, delay, or defraud 
ereditors had a well-defined and recognized meaning at the common 
law, and has that signification aa employed in the act. The payment 
or securing to a créditer of an honest debt by the debtor is net to 
hinder, delay, or defraud ereditors, within the well-established sig- 
nification of the term. 

It may be doubtful if congress designed to allow a review by this 
court upon original pétition in cases in which an appeal is allowed, 
since the pétition is only another mode of appeal for review of the 
action of the bankruptcy court, although limited to matter of law. 
It would seem more probable that this mode of review was intended 
to apply only to cases in which the right of appeal is withheld, since 
the remedy, whether by appeal or by pétition, is summai-y and ef- 
fective. We suggest, but do not find it needful to détermine, the 
question. Being unable to say, as a conclusion of law, that mère 
knowledge that the debtor was behind in his payments puts the crédit- 
er upon inquiry, and charges him with notice of the facts which such 
inquiry might disclose, and being bound by the facts found by the 
court below, we are constrained to deny the pétition. 



In re McGUEN. 
(District Court, D. Nevada. June 16, 1900.) 

1. Bankruptcy— DisoHARQE of Bankbupt— Opposition— Objections bV Obed 

ITORS. 

Under Bankr. Act 1898, § 14b, providing that upon an application for a 
diseharge tlie judge shall hear siich proofs and pîeas as may be made In 
opposition tliereto, and discliarge the applicant, unless he has committed 
an offense punishable by imprisonment as provlded in said act, or with 
fraudulent intent has destroyed, concealed. or failed to keep boolîs of ac- 
count from which hls true flnancial condition may be ascertained, spécifica- 
tions in opposition to a banlîrupt's application for a discharge, and the 
proofs in support thereof, must distinctîy allège and establish one or more 
of the above grounds for refusing to discharge. 

2. SaMK— BURDEX DP Proof. 

Upon the hearlng of objections to the discharge of a banl^rupt, the bur- 
den of proof is upon the opposing ereditors to establish their charge 
against the petitioner by satistactory and sufflcient évidence. 

8. Same— Fraudulent Conveyances-- Evidence. 

Evidence that, more than 10 years before the enactment of the bank- 
ruptcy law, the petitioner for a discharge in bankruptcy sold his business, 
for a valuable considération, to his wife, who thereatter employed her 
husband to manage and conduet the same for her, and tliat he took there- 
from from $200 to $300 per month for his Personal expeuses, is uot sutfi- 
cientto support an opposition to the discharge of a bankrupt, on the ground 
that said business is in fact the property of the bankrupt, and should 
hâve been included in bis schedule of assets, where it appears that the 
vahdity of said transfer to the wife has been contested by the oppostog 



744 102 FEDERAL REPORTER. 

ciBdltor In the state courts, and a Judgment rendered estabHshlng Its 
,yalidity, and no additlonal facts or proceedlngs are adduced to bring the 
case wlthin the provisions of the bankrupt act. 

Pétition for Discharge in Bankruptcy. 

Torreyson & Summerfleld, for petitioner. 
Alfred Chartz, for opposing créditer. 

HAWLEY, District Judge (orally). On November 4, 1899, T. E. 
McGurn, petitioner herein, was adjudged a bankrupt on his voluntary 
pétition. The matter was referred to the référée. Proceedings in 
due course of law were had, and on April 21, 1900, the petitioner 
made regular application for his discharge, and an order was made 
for the usual publication and notice to creditors. Ail of the formai 
prerequisites to a discharge hâve been complied with. On April 25, 
1900, H. H. Beck, who had an existing and proved claim of $2,764.61 
against petitioner, flled his opposition against petitioner's applica- 
tion for discharge upon the ground that the "said bankrupt has not 
returned either a fuU or truthful schedule of his property, showing 
the amount and kind of property, the location thereof, or its money 
value in détail ; that said Thomas R. McGurn, bankrupt, is the owner, 
and for more than 20 years last past has been the owner, of a large 
and valuable stock of groceries, provisions, wood, coal, teams, and 
wagons; and that since on or about February 7, 1887, said T. R. 
McGurn, bankrupt, has been conducting said business of dealing in 
gênerai mer chan dise at Virginia City, Storey county, Nevada, and 
carries on the same in the name of his wife, Mary F. McGurn; and 
that said property is of the value of at least |10,000." 

The évidence offered to sustaîn thèse charges is wholly insuflScient. 
In brief, it appears therefrom that, in 1887, petitioner, being then en- 
gaged in the gênerai merchandise and wood and coal business, sold 
and delivered the property he then possessed to his wife for a valu- 
able considération; that she thereafter conducted said business, and 
employed her husband to manage and conduct the same for her; that 
in December, 1895, Beck & Thompson obtained a judgment against 
the petitioner in the district court of Storey county, Nev. (which is 
the basis of the opposing creditor's claim); that in August, 1897, 
they proeured an exécution upon said judgment, and levied upon cer- 
tain goods then situate in Washoe county, Nev., which were claimed 
by them to belong to the petitioner herein; that Mrs. Mary F. Mc- 
Gurn, wife of petitioner, brought suit against the sheriff of Washoe 
county, in the district court of said county, to recover said goods or 
tbeir value, claiming to be the owner thereof; that the pleadings in 
that suit presented the issue whether the sale of the stock of mer- 
chandise, etc., in Storey county, by T. R. McGum, was fraudulent and 
vo^d or bona flde; that the trial of the cause resulted in a verdict 
in favor of the plaintiff, Mrs. Mary F. McGum; that in August, 1897, 
petitioner, T. R. McGurn, was examined in snpplemental proceedings, 
and testifled that his wife, in 1892, put $5,000 into the business at 
Virginia City; that the business was profitable up to the time of the 
examination, and was then paying very well; that at such examina- 
*^ioii he testifled that he took from the business $200 or $300 per 
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month for his owû personal expenses. (TJpon this point tlie testi- 
mony was conflicting.) This covers the entire scope o£ the testimony 
offered in this proceeding. 

Section 14b of the bankruptcy act of 1898 provides tbat: 
"The judge shall hear the application for a discharge and such proofs and 
pleas as may be made in opposition thereto by parties in interest, * * • 
and investigate the merlts of the application and discharge the applicant unless 
he has (1) committed an offense punishable by imprisonment as herein pro- 
vided; or (2) with fraudulent Intent to coneeal his true flnancial condition and 
in contemplation of banliruptcy, destroyed, concealed, or failed to keep books 
of account or records from which his true condition might be ascertained." 

From this it will readily be seen that there are only two gênerai 
grounds speciiied upon which an opposition can be based to a regu- 
lar application for a petitioner's discharge. There is no claim or 
pretense that the opposition ûled herein is based upon the flrst ground 
above stated. Does it corne within the second? If so, is there any 
substantial évidence to sustain the charge? Spécifications in opposi- 
tion to a bankrupt's application for a discharge, and the proofs in 
support thereof, should be clear, positive, and direct. The opposing 
creditor or creditors must distinctly allège and prove one (or more) 
of the statutory grounds for refusing a discharge. In re Holman (D. 
C.) 92 Fed. 512, 515; In re Khutassel (D. G.) 96 Fed. 597; In re 
'Frice, Id. 611. The burden of proof rests upon the opposing cred- 
itors to establish their charge against the petitioner by satisfactory 
and sufîBcient évidence. In re Holman (D. C.) 92 Fed. 512; In re 
Hixon (D. C.) 93 Fed. 440; In re Idzall (D. C.) 96 Fed. 314; In re 
Hirsch (D. C.) 97 Fed. 571; In re Wetmore (D. C.) 99 Fed. 703. No 
such évidence has been produced. The most that can be said is that 
there appears to be a suggestion, or a lurking suspicion in the mind 
of the opposing creditor and of his counsel, that much of the property, 
or ail of it, now owned and held by the petitioner's wife, and the 
business conducted by her in her own name, is in fact the property 
and business of the petitioner, and the contention of counsel is that 
said property should hâve been included in the schedule of assets. 
No sufficient évidence has been introduced to sustain this contention. 
The facts are, as before stated, that the creditor opposing this appli- 
cation applied, prior to the passage of the bankrupt act, to the courts 
of the state, which were clothed with authority to search the con- 
sciences of the respective parties, and to strip the veil from any or 
ail of their fraudulent or simulated dealings, if any existed, and make 
discovery of the truth; with the resuit of a verdict from the jury, 
and a judgment of the court that the sale of the property and business 
by the petitioner to his wife was not made to hinder, delay, or de- 
fraud creditors, but was bona flde and for value, and upon appeal 
this judgment was afflrmed. Mcinnis v. McGurn (Nev.) 55 Pac. 304. 
This court is requested to review the évidence in that case, and to 
décide that the courts of the state erred in not rendering a judgment 
in favor of the opposing creditor herein. This it respectfully dé- 
clines to do. There must be some other facts, some other proceed- 
ings, some further évidence, in order to bring the case within the pro- 
visions of the bankruptcy act, and justify this court in refusing to 
grant petitioner's application. 
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Undeil ail the facts aad cirçumstances of this case, it çannot cou- 
sistently be said that the sale was made by petitioner to his wife "in 
contemplation of bankruptcy"; for it was made years before the 
bankruptcy act beCame a law. 

Under the provisions of section 14 of this law, heretofore quoted, 
in order to defeat a banknipt's pétition for discharge on the ground 
of his having failed to keep proper books of account, it must be shown 
that such failure was with a fraudulent intent on the part of the 
bankrupt to conceal his true finaocial condition, and "in contempla- 
tion of bankruptcy." In re Holman, supra; In re Carmichael (D. C.) 
96 Fed. 594; In re Hirsch, Id. 468; Id., 97 Fed. 571. 

The grounds set forth and the évidence submitted by the opposing 
creditor fail to bring this case within either of the statutory grounds 
upon which the application for petitioner's discharge could be de- 
nied. The gênerai principles herein announced are sustained by the 
following additional authorities: In re Thomas (D. CJ 92 Fed. 912; 
Sellers v. Bell, 30 0. C. A. 602, 94 Fed. 801, 807; la re Cornell (D. 
C.) 97 Fed. 29; In re Freund (D.. C.) 98 Fed. 81; In re Webb, Id. 404; 
In re De Leeuw, Id. 408; Loveland, Bankr. § 278 et seq. The peti- 
tioner is entitled to his discharge. 



In re PAGE. 

(District Court, È. D. Pennsylvania. June 10, 1900.) 

BankbuptCT— Bankutjpt'8 MKMBERSHir tN Stock Exchange Passks to Trustes!. 
A seat or membership owned by a bankrupt in a stock excbange Is 
property and passes to his trustée In bankruptcy, and may be sold by the 
latter as an asset of thé bankrupt's estate. 

In Bankruptcy. 

George W. Jacobs, for bankrupt. 

Chas. W^lsh Edmunds and Henry R. Edmunds, for trustée. 

McPEÇEESON, District Judge. The question certified by the réf- 
érée for the opinion of the court is whether a seat or membership in 
the Philadelphia Stock Exchange is property that passes to a trustée 
in bankruptcy, and may be sold by him as an asset of the estate. 
Sînce the décisions in Hyde v. Woods, 94 U. S. 523, 24 L. Ed. 264, and 
Sparhawk V. Yerkes, 142 U. S. 1, 12 Sup. Ct. 104, 35 L. Ed. 915, I re- 
gard the question as no longer open for discussion in the fédéral 
courts. In the former case it is said upon page 524, 94 U. S., and 
page265, 24L. Ed.: 

"There can bè no doubt that the Incorporeal rlght which Penn had to this 
seat 'when he became bankrupt was property, and the sum realized by the 
assignées from Its sale proves that it was valuable property. Nor do we think 
there can be any reason to doubt that. If he had made no such assignment. it 
would hâve passed, subject to the rnles of the stock board, to his assignée 
In bankruptcy, and that, if there had been left in the hands of the défendants 
any balance after paying the debts due to the members of the board, that bal- 
ance might hâve been recovered by the assignée." 
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In the latter case, Hyde v. Woods is referred to with approval in 

the foUowing language: 

"In Hyde v. Woods, 94 TJ. S. 523, 24 L. Ed. 264, it was ruled that the owner- 
ship of a seat in a stock exchange board is property,— not absolute and un- 
qualified, but limited and restricted by the ruîes of the association; that such 
rules, in imposing the condition upon the disposition of memberships that the 
prooeeds should be first applied to the benefit of creditor members, are not 
open to objection on the ground of public policy, or because in violation of the 
bankrupt act; and that in the case of the bankruptcy of a member bis right 
to a seat would pass to his assignées, and the balance of the proceeds upon 
sale could be recovered for the benefit of the estate. While the property Is 
peculiar, and in its nature a Personal privilège, yet such value as it may 
possess, notwithstanding the restrictions to which it is subjeet, is susceptible 
of being reaUzed by creditors." 

In Sparhawk v. Yerkes, the court was determining a controversy 
concerning a seat in the Philadelphia Stock Exchange, and had be- 
fore it, therefore, those provisions of the constitution of the exchange 
that are now relied upon to support the proposition that such a seat 
is a Personal privilège merely, and not in any sensé or degree a species 
of property. In view of thèse authoritative déclarations of the su- 
prême court, it would be superfluous to discuss the provisions just 
referred to. 

The action of the learned refereè is approved, and the trustée is di- 
rected to carry out the order of sale. 



In re T. L. KELLY DRY-GOODS CO. 
(District Court, B. D. Wisconsin. July 9, 1900.) 

1. BANKEnPTCT — PriOCEEDINGS BEFOUB "ReFKREIS — ReVIEW. 

General orders in bankruptcy, rule 27 (32 C. C. A. xxvii., 89 Fed. xl.), 
providing for a "review by the judge of any order made by the référée," 
does not authorize a gênerai review of proceedings before the référée, or 
of rulings not directly affecting a sale. 

2. Samb. 

Spécifie questions arising in proceedings before a référée in bankruptcy, 
and upon which the opinion of the district judge is desired, sbould be pre- 
sented on the certifleate of the référée, or, ia the case of orders entered, 
on pétition for review, and not in the form of an assignment of errors. 

8. Samb— CouFOiîATioKS— Act op Iksoi.vbkct. 

A pétition of Involuntary bankruptcy against a corporation, which Is 
based upon a confession of insolvency and the willingness of the corpora- 
tion to be adjudged a bankrupt, will not be construed as in effect volun- 
tary, and therefore within the exception which excludes corporations from 
the benefit of voluntary bankruptcy. 

4. SaME— CJALE BEFOIiB ADJUDICATION IN BaNKRUPTCT. 

Although the unlform practice is to make no order of sale of the bank- 
rupt's estate until after the adjudication of bankruptcy unless a sale is 
necessary to préserve the value of the property, an order of sale made 
by a référée before the adjudication, while exercising the powers of the 
district judge under Bankr. Act, § 38, will not be disturbed, where the 
sale was made by consent, and no préjudice is shown. 

S Samb— Ali-Owancb ce Claims— Rent. 

A landlord cannot complain that his gênerai claim for rent is apportioned 
EO as to make a part thereof a claim against the bankrupt's estate, and the 
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balance a charge agalnst the recelver, at the same rate at whlch the lease 
was runnlng, when otherwlse he woiold hâve been deprived of a préférence 
for the part charged to the recelver. 

a. SaMB— CONTESTKD ClAIM— CREDITOR'S RiGHT TO VOTB FOR TRUSTEE. 

While the mère filing of objections to a claim should not exclude the 
créditer from voting on the élection of a trustée, such action by the référée 
wlU not be reviewed, when no objection is made to the élection, and no 
facts are presented on which to ralse the question of the rlghts of ered- 
Itors In such case. 

7. Same— Action against Rbceiveh— Leavb of Court. 

Leave of a référée in bankruptcy is not necessary to entitle the land- 
lord of a recelver in banliruptcy to bring suit against the recelver for fix- 
tures separated and removed from the demised premisea during the re- 
celver's occupancy. 

8. Same— Attornbt's Fées. 

A recelver in bankruptcy being requlred to stand independent of the par- 
ties to the litlgatlon, he wlll not be allovred to charge the estate for services 
rendered him by the attorney for elther party during the continuance of 
such relation. 

In Bankraptcy. On pétition for review flled by P. W. Cotzhausen, 
a creditor, in proceedings before tlie referee. 

F. W. Ootzliausen, in pro. per. 

Bloodgood, Kemper & Bloodgood, for trustée. 

SEAMAN, District Judge. Rule 27 of the gênerai orders in bank- 
ruptcy (32 C. C. A. xxvii., 89 Fed. xi.) provides for "review by the 
judge of any order made by the referee"; but I do not understand 
that a gênerai review of the proceedings before the referee, or review 
of rulings not directly affecting an order made, is intended either by 
the act or rules. Spécifie questions as they arise in the proceedings 
are to be presented on certiflcate of the referee, or, in the case of or- 
ders entered, on pétition for review. This pétition is in the form 
of an assignment of errors in the proceedings before the referee, 
and not within either view thus indicated. Questions of importance, 
especially of jurisdiction and procédure, are shown, Lowever, if not 
properly raised; and, to the extent in which the facts are sufSciently 
stated, I hâve given considération, and state the following rulings: 

1. The bankrupt is a corporation, and the pétition is flled by cred- 
itors as an involuntary application, but is based upon an alleged 
confession of insolvency on the part of the corporation, and of will- 
ingness to be adjudged a bankrupt, which appears to hâve been re- 
solved by the corporate authorities ou the day preceding the making 
of the pétition. It is contended that the application is in effect vol- 
untary, and therefore within the exception in the act which exclu des 
corporations from the beneflt of voluntary bankruptcy. It must be 
conceded that this view is not entirely without force. See In re Bâtes 
Mach. Ca (D. C.) 91 Fed. 625. I concur, however, in the opinion 
of Judge Brown in Re Marine Machine & Conveyor Co., Id. 630, 
which upholds the jurisfjiction; and, in the absence of controlling 
interprétation contra, the objection upon that ground is overruled. 
The act of the corporation in such case is treated as an act of bank- 
ruptcy, and leaves it optional with creditors to move thereupon, or 
not, as advised. 
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2. The absence of tlie district judge vested jurisdictîon of the péti- 
tion, of the application for a receiver and other duties thereupon, 
in the référée (section 38, Bankr. Act), and in the appointment ol the 
receiver and order of sale the référée was exercising the powers of 
the district judge. It has been the uniform practice of thia court, 
under the act, to malie no order of sale until after adjudication of 
bankruptcy; and, unless the property is of such nature that immé- 
diate sale is necessary to préserve its value, such rule will be main- 
tained. Whether the facts stated juatifled departure in this instance 
— consent appearing on the part of the bankrupt and other cred- 
itors — is not deemed material for présent purposes, as a fair sum was 
realized, and no showing is presented of injurions effect upon any 
interesta. Objections to the several orders, including that of con- 
firmation of the sale, are overmled. 

3. Exception is taken to the allowances made upon the claims of 
the creditor in question (1) in reducing the gênerai claim for rent 
from $400 to $266.67; and (2) in allovi-ing the claim for rent against 
the receiver at |133.34, instead of $250, as claimed. It is plain 
that this apportionment was in favor of the claimant, as an allow- 
ance of the $400 would hâve so extended the term of the lease that 
no allowance could be made for occupancy by the receiver; thus de- 
priving him of the preferential claim. The rulings appear to be just, 
on the whole, and the rate at which the lease was running was prop- 
erly adopted as the rate of allowance for the receiver's occupancy. 
They are therefore approved. 

4. It is stated in the same connection that the creditor was not 
permitted to vote, pending hearing of his claim, upon the élection of 
a trustée; but no question is raised as to the élection, and no facts 
are presented on which to raise the question of the rights of cred- 
itors in such case. Surely no construction is admissible which would 
permit other creditors, through the mère filing of objections to a 
claim, to exclude a bona fide claimant from voting on the élection 
of a trustée. 

5. Exception is stated to the ruling by the référée that he was 
without jurisdictîon to entertain a claim presented against the re- 
ceiver "for fixtures separated and removed from the demised free- 
hold during the time of the receiver's occupancy," and for not grant- 
ing leave to the claimant to sue the receiver. No leave to sue the 
receiver in such case is necessary under the récent législation by con- 
gress, and, the district judge being within the district when the ap- 
plications were made, the matters were not within the cognizance 
of the référée. No isaue is presented, nor are the conceded facts 
sufficient, on which to détermine the claim upon the merits, as ar- 
gued on behalf of the claimant. 

6. The final objection is to an allowance made in the account of 
the receiver of $200 for services of his attorneys, and I am constrained 
to the opinion that this objection is well founded. It is the well- 
recognized rule in equity that the receiver shall engage counsel who 
stands independent of the parties to the litigation (Beach, Bec. § 262), 
and the estate is not chargeable for services which may be given 
to the receiver by the attorney for either party during the continu- 
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aace of snch i*elati6n. So, in tlie case at bar, unless the service for 
which the charge was allowed was both necessary and independent 
in the sensé of the rule referred to, it is not allowable as an expense 
of the receivership. The purpose of the appointaient of a receiver 
in bankruptcy is one of mère temporary custody, and the duties are 
generally of the utmost simplicity. If complications arise in which 
the parties before the court hâve opposing interests, he should not 
take counsel of either; and, if under any circumstances the attorney 
of either party is engaged by him, there must at least be complète 
severance of ail service and duty to the litigant party. Otherwise, 
any service rendered must be deemed either gratuitous or in the in- 
terest of the original client. Hère the attorneys for whom the charge 
is made appear both of record and in fact for the petitioning cred- 
itors before and after the receivership, are on the pétition for ad- 
judication of bankruptcy, on the application for a receiver, and sub- 
sequently appear for the creditors at the meetings held during the 
continuance and after the close of the receivership. Under such con- 
ditions, any service rendered must be ref érable to their engagement 
for their clients, and, if chaïgeable to the estate for any amount, are 
in that relation only, and upon spécial order of the court. The objec- 
tion to the allowance must therefore be sustained. So ordered. 



In re RITDNICK. 
pistrict Court, D. Washington, W. D. July 7, 1900.) 

1. Bankroptct— Sale of Paktnbrship Propbrty— Titi.e op TRtrsTï;E. 

The sale by one partner to his co-partner, -when the flrin bas become 
Insolvent, of hls entire Interest In the business and property of the flrm, 
and the subséquent bona fldè sale by the succeeding partner to a third 
person of the èntire property of the flrm, which In hls hands was exempt 
from exécution, Is not such a disposition of the property of the tlrm as can 
be avplded by the finn's trustée In bankruptcy, under Bankr. Act 1898, 
§ 70, provlditig that the trustée may avold any transfer by the bankrupt 
of his property which any creditor might hâve avolded, unless he was a 
bona flde holder for value prlor to the date of adjudication. 

2. Samk— Pkekekencbs. 

The transférée under ^ sale by one partner to his co-partner of his 
entire interest in the property of the firm notbeing a erèditor, and the 
effect of the transfer belng à loss to ail the creditors of the firm, such 
transfer oannot be impeaehed asi a préférence, under Bankr. Act 1898, I 
60, making any transfer by an insolvent debtor within four months pre- 
ceding the filing. of a pétition in bankruptcy a préférence which may be 
avolded by thé trustée of tlie bankrupt. 

This is a case of involuutary bankruptcy, certified to the court by 
Warren A. ^orden, référée,' for décision of a controversy as to the 
right of the trustée to hâve possession of merchandise formerly 
owned by the bankrupts as co-partners, and now claimed by Albert 
L. Fisher, who purchased the same from one of the partners. Déci- 
sion of the référée in favor of the trustée reversed. 

Walter Loveday, for trustée. 

D, F, Murray and John C. Stallcup, for creditors. 

B. A. Crowl, for Albert L. Fisher. 

James Wickersham, for Louis Eudnick. 
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HANFOKD, District Judge. TJpon a pétition filed by the trustée, 
tlie référée made an order requiring the sheriff of Pierce county t(( 
show cause why certain merchandise in iiis custody under a writ of 
attachment issued by the superior court of tlie state of Washington 
for Pierce county should not be surrendered to the trustée. The at- 
tachment having been dissolved, the sheriff filed an answer disclaim- 
ing any right to retain the goods under the writ of attachment, and 
alleging that Albert L. Fiaher claims to hâve been in possession of 
the goods when they were seized, and now demands that they be 
restored to him. Said Fisher also filed an answer alleging his own- 
ership of the goods and right of possession, by purchase from Louis 
Rudnick, one of the bankrupts. ïhe trustée flled a reply to the an- 
swer of Fisher, making an issue as to the ownership of the prop- 
erty. The material facts in the case were agreed to and stipulated 
by the parties, and upon a hearing the référée ordered the sheriff to 
deliver the property to the trustée. Pursuant to a pétition by Fisher 
for a review of the referee's décision, the question has been certified 
to the court. The facts to be considered as agreed to and stipulated 
by the parties are as follows: 

"(1) That on and prior to the 28th day of November, 1899, David Rudnick 
and Louis Rudnick were co-partners under the name of Rudnick Bros., and 
engaged in the business of marchant tailors at Tacoma, Pierce couuty, Wash- 
ington. (2) That on the said 28th day of November, 1899, the said co-partner- 
ship was dissolved by mutual consent, and David Rudnick on the said day 
sold and transferred ail his interests in the said business and co-partnership 
property to the said Louis Rudnick for the considération set forth in Exhiblt 

A, attached to the further answer of Albert L. Fisher herein, at which date 
said flrm was totally insolvent. (3) That on the said day the said David Rud- 
nick withdrew from the said co-partnership business, and the same was there- 
after conducted by Louis Rudnick. (4) That notice of the said dissolution 
was given as set forth in paragraph 11 of the said further answer of Albert L. 
Fisher. (5) That the said Louis Rudnick is now, and was prior to December 
30, 1899, a married man, a householder, and the head of a family consisting 
of himself and wife, and that he and his said family were then, and now are, 
résidents of the city of Tacoma, Pierce county, Washington, and that he is 
Tjow. and was at ail the times mentioned, a merchant, and that his trade was 
■at ail said times that of merchant tailor, and that ail the goods mentioned and 
referred to in the pétition and order to show cause herein, and ail the goods 
and merchandise owned by and in the possession of the said Louis Rudnick on 
the said 30th day of December, 1899, did not exceed in value the total sum of 
$350, and that the same conslsted of tools. instruments, and material used 
to carry on his said trade of merchant tailor. (6) That on the 30th day of 
December, 1899, Louis Rudnick sold, assigned, transferred, and delivered to 
the said Albert L. Fisher ail the goods and merchandise mentioned and re- 
ferred to in the foregoing paragraph, being the same goods described in Ex- 
Mbit A attached to the answer of Albert L. Fisher, and on the said day exe- 
cuted and delivered to the said Albert L. Fisher a bill of sale, marked Exhibit 

B, and attached to the said further answer of Albert L. Fisher herein, which 
said bill of sale was duly recorded in the office of the auditor of Pierce county, 
Washington, on the 4th day of January, 1900, as shown in said Exhibit B. 
<7) That the considération for the said conveyance was the prior individual 
Indebtedness of the said Louis Rudnick to said Albert L. Fisher, amounting to 
the sum of $130, and the further sum of S50 in lawful money paid to the said 
Louis Rudnick by the said Fisher on said 30th day of December, 1899. (8) 
That the said Albert L. Fisher was not at the time of the filing of the pétition 
in bankruptcy herein, nor at any of the times mentioned, and is not now, a 
creditor of the co-partnership of Rudnick Bros. (9) That the actual and true 
value of the property mentioned In paragraph 6 did not on said 30th day of 
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December, 1899, exceed the sum of three hundred and flfty dollars, and that 
It Is noTV of less value; that said Louis Rudnick was not at any of the times 
mentioned hereîn the owner of other property in addition to that mentioned^ 
to exceed in value the sum of twenty-flve dollars, and was not at any of said 
times, and is not now, the owner of any cows, calves, swine, bées, or domestic 
fowlâ, nor any provisions or fuel for the maintenance of himself and family.'- 

It is Mr. Fisher's contention that, by the voluntary act of David 
Eudnick in transferring ail of his interest in the property to Louis 
Eudnick, it ceased to be partnership property, and became the indi- 
vidual property of Louis Kudnick, and exempt from exécution, by 
virtue of the statutes of this state. He also claims that a bankrupt 
debtor bas such an absolute title to property which may be held 
against attaching and exécution creditors under the exemption laws 
that he may lawfully sell it or dispose of it by giving a préférence 
to one or more of his creditors. It appears to be conceded that 
Louis Rudnick is entitled, by the statutes of this state, to claim ex- 
emptions ont of hia individual property equal in value to the whole 
of the property hère in controversy, and that if this property did be^ 
come his, by virtue of a transfer to' him of the interest of David 
Rudnick, valid and binding upon creditors of the firm, the subsé- 
quent sale to Fisher is also valid and binding upon the flrm's cred- 
itors, and upon the trustée appointed pursuant to the national bank- 
ruptcy law. One partner has not such an absolute right to the as- 
sets of his firm that he can appropriate any part to his sépara te use 
without the consent of his co-partner. Each partner has a right to 
hâve ail the assets of the firm held for payment of the firm debts, 
and for this reason partners are not permitted to claim exemptions 
out of the partnership pipperty. The "reason for the rule ceasés, 
however, and with it the rule itself, when the partnership property 
loses its character as such, and is converted into individual prop- 
erty of the partners, before a partnership creditor has acquired a 
lien thereon. Partnership creditors hâve no lien, as such, upon the 
partnership property for the payment of their claims; and if one part- 
ner sells his interest in partnership property to the other in good 
faîth, and before a partnerbhip creditor has levied upon it, the pur- 
chaser may daim his exemption." 12 Am. & Eng. Enc. Law (2d Ed.) 

157. "The mère insolvency of the firm at the time of the conversion of 
the partnership into individual property by a sale or division between 
the partners does not affect the right to claim an exemption." Id. 

158. Exemption laws are based upon a wise policy, to save fami- 
lles from becoming so completely impoverished as to become bur- 
dens upon the community, and they should be construed liberally 
to effect the purpose for which they were enacted. On the other 
hand, the head of a family, who purSues his trade or calling in part- 
nership with others, and who owns nothing except his interest in 
the assets of his firm, is prevented from claiming exemptions out 
of the partnership property by a very technical rule, and there should 
be no straining to extend the rule so as to defeat the policy of the 
law giving exemptions to poor debtors. The bankruptcy law provides 
that the trustée of the estate of a bankrupt upon his appointment and 
qualification becomes, by ojjeration of law, the euccessor of the bank- 
rupt as to ail property and property rights not exempt from execu- 
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tion, and the title of the trustée relates to and becomes effective 
from the date on wliich the court adjudges the bankrupt to be a 
bankrupt. The right and title of a trustée is, in gênerai, the same 
as the right and title which the bankrupt possessed prier to the ad- 
judication, but to this is added authority to avoid fraudulent trans- 
fers of property. Subdivision "e" of the seventieth section of the 
bankrupt cy law provides as follows: 

"Thfe trustée may avoid any transfer by the bankrupt of bis property which 
any ereditor of such banlirupt might hâve avoided, and may reeover the prop- 
erty so transferred, or its value, from the person to whom it was transferred, 
unless he was a bona fide holder for value prior to the date of adjudication. 
Such property may be recovered or its value collected from whoever may 
hâve recelved It, except a bona flde holder for value." 

The facts in this case, as stipulated, afford no ground for impeach- 
îng the transfer of the propeity made to Mr. Pisher by creditors of 
the firm of Eudnick Bros, on the ground that he was not a bona fide 
purchaser for value. Therefore the trustée cannot claim rights, as 
a représentative of creditors, superior to the rights of Eudnick Bros, 
after their voluntary transfer of the property to a bona fide pur- 
chaser for value. I am unable to concur with the référée in holding 
that by the transfer of David Rudnick's interest in the partnership 
property an unlawful préférence was given, and that the transac- 
tion is voidable by the trustée under the provisions of the sixtieth 
section of the bankruptcy law. The transférée is not a créditer, and, 
if it be upheld, the transfer will not enable any créditer to obtain a 
higher percentage of his debt than any other créditer of the same 
class. The effect of the transaction is a loss to ail creditors of the 
flrm, and is strictly impartial. Therefore it cannot be impeached be- 
cause it is preferential. For the reasons stated I am constrained 
to reverse the décision of the référée, and vacate the order requiring 
the sheriff to deliver the property to the trustée. 



In re HERRMAN. 

(District Court, S. D. New York. June 8, 1900.) 

î. Bankktjptct — DrscHARGE— Application under the Act of 1887 — Efpect on 
Application undeh Act dp 1898. 

An order refusing to discharge a bankrupt under the bankruptcy act of 
1867 does not estop the bankrupt from applying for a discharge upon 
the same facts, and as to the same debt, under the act of 1898. 

2. Same— Plea in Bar. 

The pendency of an application for the discharge of a bankrupt under 
the bankruptcy act of 1867 cannot be pleaded in bar of an application by 
the debtor for a discharge under the act of 1898. 

8. Same. 

Debts existing under the bankruptcy act of 1867, and kept alive by sub- 
séquent judgment, are not excepted from the opération of the act of 1898. 

In Bankruptcy. Discharge. Former proceedings pending. 

Horwitz & Samuel», for the motion. 
Francis C. Reed, opposed. 

102 F.-^8 
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BROWN, District Judga A motion is made for leave to amend the 
f ourth spécification of certain creditors in opposition to tlie bankrupt's 
discliarge, by alleging the pendency of former proceedings in bank- 
ruptcy under tlie act of 1867 and of an application for a discliarge 
therein whicli is still pending and undetermined. Tliat spécification, 
as it stands, states that the discharge of the bankrupt was refused in 
the former proceeding. Investigation shows that no order to that 
effect bas ever been entered. The moving creditors hâve a claim 
which was proved in the former proceedings and which has been kept 
alive by a judgment obtained thereon in 1898. The présent motion 
is based upon the theory that the refusai of a discharge in the former 
proceeding would be res judicata as respects the same debt in the 
présent proceeding; and that the pendency of the old application for 
a discharge would be good as a plea in abatement, as of a former suit 
pending; and that the discharge of the old debt can only be sought 
or obtained in the old proceeding. On considération, I am unable to 
sustain this view. 

Proceedings in bankruptey are doubtless in the nature of a suit 
(Sandusky v. Bank, 23 Wall. 289, 23 L. Ed. 155; In re Adams, 36 
How. Praèl 270, 271, Fed. Cas. No. 40; In re Comstock, 3 Sawy. 128, 
Fed. Cas. No. 3,077), and no doubt the refusai of a discharge under the 
act of 1867 would be res judicata upon any subséquent application for 
a discharge under that act as respects the same debt; and similarly, 
while a former proceeding is pending, no subséquent application for 
a discharge from the same debts would be entertained under the same 
act. But thèse rules in my judgment Iiave no application to proceed- 
ings for â discharge under wholly independent and widely separated 
statutes of bankruptey, like those of 1867 and of 1898. The provisions 
regulating discharges are (jnite différent in the two statutes; so that 
though a discharge were refused under the act of 1867, the bankrupt 
upon the same facts might be entitled to a discharge under the act 
of 1898. 

The facts stated in the moving affldavits and the records of this 
court furnish a strong presumption that the proceedings for a dis- 
charge under the former act were virtually abandoned in 1879, as the 
bankrupt was not likely to succeed in obtaining it. There were then 
numerous spécifications in opposition to his discharge, two of which 
were the saine as are raised in the présent proceeding, and which 
would bar a discharge under the présent act if proved. The former 
proceeding, which has never been determined by the entry of any or- 
der refusing a discharge, can hâve no greater force as a bar to the 
présent proceeding, however, than if an order of refusai had been in 
fact entered. But even if such an order had been entered, and even 
if the refusai wàs solely upon grouqds which would bar a discharge 
under the présent act, the debtor would in my judgment still be at 
liberty to proceed for a discharge under the act of 1898 without référ- 
ence to the act of 1867, or any proceeding under it; and his right to 
a discharge now must be determined by the provisions of the présent 
act alone. 

The only effect of a refusai of a discharge under the old act was to 
exclude the debtor from ail relief under that act, and to leave his debts 
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exieting as before. The act of 1898, passed 20 years after the repeal 
of the act of 1867, marks a new beginning. It is wholly independent 
of the fonner act. It was designed to give to debtors a fresh start 
in life, freed from the weight of ail former debts, except such as are 
expressly excluded from the opération of the présent act. Old debts 
existing under the former act and kept alive until now by subséquent 
judgments, are not excepted from the new act, though a discharge 
from them under the former act was denied. They are, therefore, 
presumably within the intent of the présent statute. The long disa- 
bility of the debtor under the pressure of his old debts is in eiïect made 
by the présent act a suiHcient punishment for the oiïenses which pre- 
viously barred his discharge. The new act as respects discharges 
supersedes the old, and its design to give freedom to ail debtors upon 
an honest compliance with its provisions, subject only to its own re- 
strictions, would be clearly thwarted pro tanto, if relief under it werc 
refused merely because similar relief had been refused under the act 
of 1867. 

Upon this view of the intent of the présent act, it follows that the 
facts desired to be set up in opposition to the discharge, are imma- 
terial, and would constitute no bar to a discharge; and on that ground 
the motion is denied. 



CHATTANOOGA NAT. BANK v. ROME IRON CO. et aL 

(Circuit Court, N. D. Georgla. May SO, 1900.) 

No. 1,086. 

Bankrcptct — Préférences— Renbwai. op Pi.edoe. 

A pledge of property to seeure notes executed within four months prior 
to proceedings in bankruptcy against tlie pledgor is not voidable as an illé- 
gal préférence under Bankr. Act 1898, where the notes so secured were 
renewals of prlor notes also secured by a pledge of the same property; 
the original indebtednesa having been creat«d and the original pledge made 
prlor to the four-months period. 

Pledge — Sufpicienct op Description op Property. 

A description of property pledged by an iron eompany as "equity in Iron 
In yard #48, Rome, Ga.," is sufBcient, as it renders the iron capable of 
ready identification, and indicates the nature of the pledgor's interest 
therein. 

PlBADINO— DeMUHRER— CONSTRDCTION OF WrITIXO. 

On demurrer to a bill seeking to enforce a pledge evidenced by a writing 
which is set out, the terms of such writing, if ambiguous, must be con- 
strued in accordance with the allégations of the bill. 
Pledge — Equitable Lien — SuFFic[f:NCY of Contract 

An indorsement on the back of notes that the equity of the maker In 
certain property, which Is suificiently described to render it capable of 
identification, is pledged as security for the payment of the notes, is suffl- 
eient to create an équitable lien in favor of the pledgee upon the pledgor's 
interest in the property, which, being a mère equity, was incapable of 
dellvery. 

Equitable Lien— Suit to Enpobcb— Défenses. 

The rlght of a complainant to enforce a contract as one creating an 
équitable lien, where it is hot claimed that such contract constitutes a légal 
mortgage, cannot be affected by his failure to record it as a mortgage, as 
required by the laws of the state to render It enforceable against creditora 
or purchasers wlthout notice. 
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6. Bankeuptct— Equitable Liens on Estatb— Title op Trustée. 

Bxcept In cases affected by fraud or Illégal préférences, a trustée In bank- 
ruptcy, under Bankr. Aet 1898, takes only the interest of the bankrupt In 
the assets of the estate, and holds such assets subject to ail valld claims, 
liens, and equltles enforceable against the bankrupt. 

In Equity. On demurrer to bill. See 99 Fed. 82. 

King & Spalding and Foucke & Fouche, for complainant 
C. P. Goree, for défendant. 
Dean & Dean, for trustée. 

NEWMAJS", District Judga The Chattanooga National Bank, of 
Chattanooga, Tenn., brings its bill against the Eome Iron Company, 
a Greorgia corporation, and Halstead Smith, as trustée in bankruptcy 
of the said Rome Iron Company. The facts stated in the bill are 
thàt on May 27,' 1898, the iron company made and executed, for a 
valuable considération, to the bank, its five promissory notes, each 
for the sum of $5,100 principal, dated at Chattanooga, Tenn., with 
légal interest from date, and attorney's fées if coUected by an attor- 
ney by suit or otherwise. To secure the same the iron company 
executed the following contràct on the back of the notes: 

"The wlthin note Is secured by the pledge and deposit of the following securl- 
ties, to wit: Equity In iron in yard #48, Kome, Ga. And the Chattanooga 
National Bank or asslgns may, after the maturity of this note, sell the same 
at public or private sale, for Cash or on tlme, as It or they deem best, without 
notice to other party, and appropriate proceeds to payment of said note; and, 
in the event of thé above-named securitles belng more than the amount of this 
note, the same sball be held to cover any other of our Indebtedness to the 
bank, if the latter shall so elect; and, should suit be brought on thla paper, 
we agrée to pay a reasonable attorney's fee and ail costs. 

"[Slgned] The Rome Iron Co., 

"L. S. Colyar, Près. Treas." 

It is alleged in the bill that "yard #48, Rome, Ga.," referred to, 
was the yard of the American Pig-Iron Storage Warrant Company, 
and that the equity referred to was the equity of the Rome Iron 
Company, over and above the amount due on certain warrants issued 
by the American Pig-Iron Storage Warrant Company, and secured 
by said iron. The bill further allèges that the notes referred to were 
successively renewed as they fell due, each renewal being secured 
by the same pledge and deposit, until the 4th day of February, 1899, 
at which time the iron company gave to the bank, in renewal of 
its debt, five promissory notes, each for the sum of $5,100, each dated 
January 20, 1899, and due at 60 days, 90 days, 4, 5, and 6 months, 
from date, respectively, with légal interest and attorney's fées. 
Thèse notes each had on them the same indorsement as to pledge of 
equity in iron in yard No. 48, Rome, Ga. It is then shown in the 
bill that on February 23, 1899, a pétition in involuntary bankruptcy 
was flled in the district court for this district, by certain creditors, 
against the Rome Iron Company, seeking to hâve it adjudged a bank- 
rupt, and that the proceedings usual in such cases were had, and on 
the llth day of April, 1899, Halstead Smith, Esq., was duly ap- 
pointed trustée in bankruptcy of the said Rome Iron Company, and. 
as trustée, has taken possession of ail of its property, real, personal. 
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and mixed, including tlie equity and crédits of the said Kome Iron 
Company, and including the equity of the Rome Iron Company in 
the iron in yard No. 48, heretofore referred to. It is further shown 
that Smith, as trustée, has been and is disposing of the iron, and 
paying ofE the warrants, and has $30,000, or other like large sum, 
in his hands, arising as the proceeds of the equity in the iron, It 
is then averred that the contract or pledge on the back of the notes 
créâtes an équitable lien and charge in its favor upon the equity in 
the iron and the proceeds thereof in the hands of the trustée, and 
that it is entitled to hâve the same turned over to it, to be applied 
to the payment of ita debt, principal and interest. It is then charged 
that Smith, as trustée, refuses to recognize the pledge and lien of 
the bank; and after alleging that it has not proven its debt in bank- 
ruptcy, and has done nothing to relinquish its pledge or équitable 
lien, it prays for a decree that the Rome Iron Company is indebted 
to it in the sum of $25,500 principal, with interest and attorney's 
fées, and that the bank be decreed to hâve a valid pledge of, and 
équitable lien upon, the said equity in the eaid iron of the Eome 
Iron Company in yard No. 48, securing its debt aforesaid, and that 
it be decreed that the said sum in the hands of the trustée, derived 
from said equity, be subject to its équitable lien and pledge, and 
be not distributed to the creditors of the Rome Iron Company who 
hâve proven their debts. It prays for an injunction against Smith 
to enjoin him from disposing of the fund in his hands, and that it 
be paid over to the bank. "Iliis case is now hère on a demurrer to 
the bill. The demurrer raises the question whether or not the bank 
has an équitable lien on the equity in this iron. The grounds of 
demurrer -will not be considered in the order in vs^hich they are stated 
in the demurrer as filed, but in inverse order. 

It is claimed that the pledge was made or attempted within four 
months next preceding the flling of the pétition in bankruptcy, and 
that it does not appear that the same was made or attempted to be 
made for a présent considération. This ground of demurrer is suffl- 
ciently answered by the allégations of the bill which show that the 
notes dated January 20, 1899, were in renewal of notes which were 
originally made in May, 1898, and renewed from time to time until 
the présent notes were given. The question raised in this case 
as to the record of renewed mortgages under the statutes of Georgia 
will be noticed hereafter. 

The next ground of demurrer is that the language of this pledge 
contains no sufflcient description of the property pledged. The de- 
scription is, "Equity in iron in yard #48, Rome, Ga." It is not nec- 
essary that the property should be fully described. Ail that is neces- 
sary is that the language used should be sufflcient to identify it. In 
referring to it as "equity in iron," etc., the meaning intended, clearly, 
is that some one else has a prior right, and that the pledgor only 
has an equity after sàtisfying some paramount lien or right. "Yard 
#48, Rome, Ga.," clearly means a yard in Rome, Ga., in which iron 
was stored, and that ite.number is 48. This renders its identifica- 
tion easy and simple, and altogether the description of the property 
or of the right in property pledged seems to be quite sufflcient. 
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The next point raised by the demurrer is that the language used 
in this pledge indicates tlmt something had been previously done. 
It is contended that the language, "The within note is secured by 
the pledge and deposit of the following securitiea, to wit," etc., in- 
dicates that spmething making this pledge effective had been, prier 
to this entry on the note, placed in the hands of the bank, and, as 
this had not been done, it was an incomplète and inchoate transac- 
tion. It is just as reasonable.to. suppose, even judging the meaning 
of this indorsement by its own terms, that it was used in the présent 
tense, as in thepast, and that it should be construed as if it said, 
"The within note is hereby secured," etc., as that it bas the mean- 
ing claimed by def endant's; povinsel. , ' But the case is now being heard 
on a demurrer to the billj/and the bill, in describing the notes, con- 
tains the foUowing allégation: V ^ 

"That to secure the same the aald Rome Iron Company executed the follow- 
ing contract npon the back of sald notes. In terms and figures as will be more 
fuUy set forth herelnafter, whereln and whereby It pledged and deposlted as 
securlty for sald notes ail of Its equlty In the iron In yàtd No. 48," etc. 

Another aUeiga,tion is, 

"The said notes bei&g secured eaeh by the same pledge of said equity in sald 
Iron In yard No. 48, Kome, Geprgia. , * * • A copy of each one of sald 
notes, and of thé said contract of pledge and déposlt upon the bacli thereof, 
Is hereto attached, and marked Exhlblts^À., B, 0, D, and B, respectlvely." 

Attached to the bill are copies of the notes, with the indorsement 
thereon which has been heretofore given in f ùU. The bill clearly 
allèges, therefore, that this indorsement on the baek of the notes is 
the pledge relied uppn, and which çomplainant seeks to énforce. 

The othér two grounds of demurrer may be considered together. 
Each raises the question as to'T^hether or not, there being no de- 
livery of that which was sought to be pledged, and it being a mère 
equity, incapàblp of delivery, it could be the subject of a valid pledge. 
In 3 Pom. Eq, Jur. § 1235, the doctrine with référence to équitable 
liens is stated in this way: 

"The doctrine may be stated, in ,lta most gênerai form, that every express 
executory agreem^nt In writing, wiiérjei;>y the contracting party sufflclently in- 
dicates an Intention to mal^e some pkrtlculàr property, reàl or personal. or fund, 
therein described ik identifled, a fecurlty for a debt or other obligation, or 
whereby the party promises to convey; Jftssign, or transfer the property as secu- 
rlty, créâtes an équitable lien upon the r^rpperty so indicated, which is enforce- 
able against the property ïn the handa.ËÔt only of thè original contractor, but 
of his heirs, administrators, executors. yoluntary assignées, and purchasers or 
incumbrancèrs wltii notice. TJndèi» lUiè ' cireUmstances a merely verbal agree- 
ment may create a slmllar lien upon î>er8çnB.l property. The ultlmate grounds 
and motives of this doctrine are explalned.in the precedlng section, but the 
doctrine itself is iCjearly an application: of !the maxim, 'Equity regards as done 
that -which ought to be done.' lù ordef,' however, that a lien may arise In 
pursuànce of this doctrine, the agreement must deal with some particular prop- 
erty. elthèr by MeÏDtlfying it, or by m desepibing it that It çan be identifled, 
and must Indlcatp with sufflcIentiClearne^s an.lntent thart the property so de- 
scribed oï renàerçfl capable of Ideptlflcatlon Is to be held, glven, or transferréd 
as sécurity fot thé'' obligation." 

This statement of the law is qtôted in Walkep, v, Brown, 165 IT. 
S. 654, 17 Sup. Ot. 453, 41 L. Ed. 865, with apparently full approval 
by the court. 
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Testing the case at bar by th.e foregoing authority, in order that 
a lien may arise, it is necessary: (1) "That the agreement must deal 
witb some particular property, either by identifying it, or by so de- 
scribing it that it can be identifled." As has been stated, the réf- 
érence to this property in the pledge on the back of thèse notes is 
clearly suificient to render the property pledged capable of identifica- 
tion. (2) "Must indicate with sulïicient clearness an intent that the 
property so described or rendered capable of identification is to be 
held, given, or transferred as security for the obligation." ïhe clear 
purpose of this indorsement on thèse notes is to secure the notes 
by the equity remaining in the pledgor in the iron referred to. Both 
as to identification and as to purpose to secure, therefore, there 
seems to be ample compliance with the law on the subject as stated 
by the suprême court. 

Two grounds not speciflcally set forth in the demurrej hâve been 
urged in argument. The first is the failure to record the instrument 
under section 2726 of the Code of Georgia, with référence to record- 
ing renewed mortgages. I need not go into the niceties of the ques- 
tions argued at the bar concerning the record of mortgages and of 
renewed mortgages, respectively, in Georgia, because, in my opinion, 
it is not pertinent in this case. If this had been an instrument which 
could hâve been admitted to record as a mortgage, and was being 
enforced as such, it might be necessary to go into the meaning of 
that part of section 2726 referring to the record of renewed mort- 
gages, and the effect of a failure to record against gênerai cred- 
itors; but it is eought by this bill to set up this instrument, and en- 
force it as an équitable lien or mortgage. The necessity for any 
effort to set up an équitable lien is in cases where there is no formai 
mortgage which could be foreclosed and enforced in the ordinary way. 
The point made, therefore. that the failure to record this instrument is 
an obstacle to its enforcement as an équitable lien, is not tenable. 

Since the argument of this case I hâve been handed by counsel 
for the trustée a récent décision by Judge Bellinger, of Oregon, in 
the case of In re J. S. Booth, 3 Ara. Bankr. Rep. 574, 98 Fed. 975, 
in which it is said, without citing authority, that the trustée in bank- 
ruptcy stands in the position of an innocent purchaser without no- 
tice. If this is the law, it would seem to defeat this lien, because 
it seems entirely clear that an innocent purchaser from the Rome 
Iron Company, without notice of the pledge to the Chattanooga Na- 
tional Bank, would hâve obtained a good title; but I must, with the 
utmost respect, differ with Judge Bellinger as to his opinion of the 
position in this respect of a trustée in bankruptcy. 

This question arose frequentlv under the bankrupt act of 1867. In 
Re Rockford, R. I. & St. L. R. Go., Fed. Cas. No. 11,978, it was held 
that assignées in bankruptcy stand no better than the baukrupts in 
respect to the assets, excepting in cases of fraud, or of attachments of 
less than four months' standing. In Ex parte Dalby, 1 Low. 431, Fed. 
Oas. No. 3,540, it was held that the assignée in bankruptcy stands in 
the place of the bankrupt, and takes only the property which he had, 
subject to ail valid claims, liens, and equities. In Winsor v. McClellan, 
decided in *he United States circuit court for the district of Massa- 
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chusetts îa 1843, nnder the bankrupt act of 1841 (2 Story, 492, Fed. 
Cas. No. 17,887), in the opinion, by Circuit Justice Story, it is said: 

"Now the principle bas been long established that the assignée in bankruptcy 
does not stand in the position of a purchaser, nor even In so favorable a posi- 
tion as an Individual creditor may stand. 2 Story, Eq. Jur. §§ 1228, 1229, 1411; 
Langton v. Horton, 1 Hare, 549, 563; Muir v. Schenck, 3 Hill, 228; Murray 
V. Lylburn, 2 Johns. Ch. 441, 44S; Deae. Banlir. (Ed. 1827) pp. 320, 321, c. 10, 
§ 3. The assignée in bankruptcy takes the property of the bankrupt, in cases 
unaffected by fraud, in the same plight and condition that the bankrupt him- 
self held It, and subject to ail the equities which exist against the same In the 
hands of the bankrupt. ïhis was clearly laid down by Lord Hardwlcke in 
Brown v. Heathcote, 1 Atk. 160, 162, and has ever since been adhered to, 
not only in courts of equity, but also, as the case of Leslie v. Guthrie, 1 Bing. 
N. G. 697, abundantly shows, at law. But I need not dwell upon this point, 
as it cornes very fuUy under considération in the case of Eaud v. Winslow (not 
reported), at the last Oetober term of tJie circuit court In Maine." 

In Potter v. Ooggeshall (decided in 1870 by Judge Knowles, of 
the district court of Rhode Island) Fed. Cas. No. 11,322, it was held 
that, in cases unaffected by fraud, the assignée takes subject to ail 
the equities binding upon the bankrupt. On pétition for review in 
the circuit court, this last case was aflarmed by Circuit Judge Shepley. 
Holmes, 75, Fed. Cas. No. 2,955. 

In Donaldson v, Farwell, 93 U. S. 631, 23 L. Ed. 993, with référ- 
ence to the righta obtained by the assignée in bankruptcy under the 
act of 1867, it is said: 

"The assignment relates back to the commencement of the proceedings In 
bankruptcy, and vests, by opération of law, In the assignée the property of the 
bankrupt, wlth certain specifled exceptions, although the same be then at- 
tached. It also dissolves any attachment made vrithln tovn months next pre- 
ceding the commencement of the proceeding. If there be no such liens, and 
the property has not been conveyed In fraud of creditors, he has no greater 
interest In or better title to It than the bankrupt." 

In Casey v. La Société de Crédit Mobilier, 2 Woods, 77, Fed. Cas. 
No. 2,496, it is said: 

"An assignment in bankruptcy, llke any other assignment, by opération of 
law, passes the rights of the bankrupt precisely in the same plight and condi- 
tion as he possessed them, subject to ail equities." 

Citing Mitford v. Mitford, 9 Ves. 100; Gibson v. Warden, 14 Wall. 
248, 20 L. Ed. 797; Campbell v. Slidell, 5 La. Ann. 274; Mitchell v. 
Winslow, Fed. Cas. No. 9,673; Ex parte Dalby, Fed. Cas. No. 3,540. 

This case was subsequently before the suprême court, and that 
court, while holding fCasey t. Cavaroc, 96 U. S. 467, 24 L. Ed. 779) 
that an assignée in bankruptcy "may well oppose any privilège or 
préférence which the law itself , unaided by a bona fide purchase or 
judgment, would regard as void against the gênerai creditors in a 
direct contest between them and the parties claiming such privilège 
or préférence, even though the debtor himself, on account of some 
Personal disability arising from his own acts or engagements, could 
not resist the claim," further added, in the opinion by Justice Bradley: 

"Where the légal or équitable property In a security passes, and there Is no 
express law invalidatlng the transfer, the créditer wlU be entitled to hold it as 
well against the assignée or recelver as against the debtor, because the assignée 
only takes such title as the debtor bas at the time of the assignment or insol- 
vency." 
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But counsel for the trustée contends that the bankrupt act of 1898 
is différent in this respect from the act of 18G7, and he relies upon 
section 70a, par. 5, to sustain this view. The language of the pro- 
vision relied on is as follows: 

"Sec. ÎOa. The trustée of the estate of a bankrupt, upon his appointment and 
qualiflcation » * * ghall be vested by opération of law with the tltle of the 
bankrupt ♦ * * to ail (5) property which prior to the filing of the pétition 
he could by any means hâve transferreci, or which might hâve heen levied upon 
and sold under judieial process against him." 

The provision of the bankrupt act of 1867 as to the title vesting 
in the assignée is as follows: 

"Ali property conveyed by the bankrupt in fraud of his creditors; ail rights 
in equity, choses in action, patent-rights, and copy-rights; ail debts due him, or 
auy person lur his Use, and ail liens and securities therefor; and ail his rights 
of action for property or estate, real or Personal; and for any cause of action 
which he had against any person arising from contract or from the unlawful 
taking or détention, or injury to the property of the bankrupt; and ail his 
rights of redeeming such property or estate; together with the like right, title, 
power and authority to sell, manage, dispose of, sue for, and reeover or défend 
the same, as the bankrupt might hâve had If no assignment had been made, 
shall, in virtue of the adjudication of bankruptcy and the appointment of his 
assignée, but subject to the exceptions stated in the preceding section, be at 
once vested in such assignée." Rev. St. § 5046. 

I am unable to eee how any distinction can be drawn, favorable 
to the contention of counsel for the trustée, between the two acts. 
The purpose of both acts, although différent language is used, seems 
to be to vest in the trustée the title to the entire estate of the bank- 
rupt; and no distinction can be perceived which justifies the infer- 
ence that under the last act the trustée takes the property of the 
bankrupt as an innocent purchaser, without notice, and that in the 
former he did not. The conclusion is that the demurrer to the bill, 
upon ail the grounds taken therein, must be overruled. 



SPEAGUB ELECTRIC EAILWAY & MOTOR CO. v. NASSAU ELECTRIC 

R. CO. 

(Circuit Court of Appeals, Second Circuit. May 28, 1900.) 

No. 148. 

1. Patents— Construction of Claims— Klectric Railway Motors. 

Claim 4 of the Sprague patent. No. 324,892, for an improved electrle 
railway motor, must be construed to include as an élément the flexible sup- 
port of the end of the motor opposite the axle, upon which the other end 
Is centered, which is an essential teature of the invention, although such 
support is not speciflcally mentioned in that claim, and as so construed the 
claim is valid. 

Wallace, Circuit Judge, dissenting. 

i. Same — Infringbmekt. 

The Sprague patent. No. 324,892, for an improved electrle railway motor, 
covers a deviee in which the motor frame is centered at one end upon the 
driven axle, and supported at the other by a flexible connection with the 
truck frame or car body, and infringement is not avolded by the fact that 
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the part of the truck frame from which the nose end of the motor Is sus- 
pended by a sprlng connection is not Itself spring supported. Claims 2, 4, 
and 6 of sueh patent held infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
-District of New York. 

The Sprague Electric Railway & Motor Company brought In tbe circuit 
court for the Eastern district of New York its biU in equity against the Nassau. 
Electric Rallroad Company, which was founded upon the alleged lufringement 
of claims 2, 4, and 6 of letters patent 324,892, dated August 25, 1885, and 
issued to Frank J. Sprague for an improved electric railway motor. ïhe deeree 
of the court found that the défendant had infringed thèse three claims, claim 
4 being construed as requiring that the restrictive éléments mentioned in 
claims 2 fmâ 6, but not speciflcally mentioned lu claim 4, relating to the man- 
ner of suspending the off end of the motor, be added as éléments to said 
claim, and directed an injunction and an accounting. 97 Fed. 609. From this 
deeree each party has appealed, the complainant appealing from so mueh of 
the deeree as restricted and qualifled the injunction ordered against the 
infrlngement of claim 4. 

Claims 2, 4, and 6 are as foUows: "(2) The combination of a wheeled vehicle 
and an electro-dynamic motor mounted upon and propeLing the same, the 
field magnet of said motor being sleeved upon an axle of the vehicle at one 
end, and support.ed by flexible connections from the body of the vehicle at 
the other end, substantially as set forth." "(4) The combination of a wheeled 
vehicle, an electro-dynamic motor, mounted upon and propelilug the same, the 
field magnet of said motor being sleeved upon an axle of the vehicle, and the 
armature of said motor being supportée! upon the field magnet, and gearing be- 
tween the armature shaft and the driving wheels of the vehicte, substantially 
as set ifoi-th." "(6) The combination with a wheeled vehicle, supported upon 
its axles by springs, of an electro-dynamic motor ttexibly supported from such 
vehicle, and centered upon the driving axlè thereof, substantially as set forth." 

Frédéric H. Betts, for complainant 
William H. Kenyon, for défendant. 

Before WAILACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts as above). The 
patent in suit, so far as claims 2, 6, and 9 are concerned, was ex- 
amined by this court in the case of the présent complainant against the 
Union Railway Company (31 C. C. A. 391, 88 Fed. 82), and the sub- 
ject of the described improvement was fully considered by the circuit 
court of appeals for the Eighth circuit in Adams Electric Ry. Co. v. 
Liudell Ry, Co., 40 U. S. iVpp. 482, 23 C. G. A. 223, 77 Fed. 482. Upon 
an appeal from an order for a preliminary injunction in favor of the 
présent complainant, restraining the présent défendant from the in- 
frlngement of claims 2 and 6, and a cross appeal from an order denying 
a motion for an injunction against infringement of claim 4, this court 
was of opinion that claim 4 had never been adjudicated, and that the 
affidavits did not sulHciently manifest an infringement of the other 
claims. 37 O. C. A. 286, 95 Fed. 821. The alleged infringement in 
the présent case is by means of a différent construction from the one 
in the last-mentioned case. In the opinion of this court in the Union 
Case, 31 C. C. A. 391, 88 Fed. 82, the patented invention then and 
now in suit was described. as follows: 

"As soon as the use of an electric motor for the propulsion of cars upon a 
Street railway was thought to be attainable, divers mtthods were invented 
which were Inteuded to enable the motor to act efficiently, economically, and 
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certainly upon the car axle. At flrst thé motor was supported by or on the 
car body, and afterwards it was upheld upon a separate platform. The state 
of the art upon the subjectis so tuUy stated by Judge Sanborn in Adams Elec- 
tric Ey. Co. V. LindeU Ry. Ce, 23 C. C. A. 223, 77 B'ed. 432, 40 U. S. App. 482, 
that it need not be restated hère. Sprague hung the motor under the car 
body, directly upon the axle of one et the pairs of wheels, by an extension 
or solid bearing attached directly to the motor. He used a magnet having 
a yoke and pôle pièces, and by sleeving one end upon the axle he caused 
the armature, which was carried between the pôles of the magnet, to be held 
wlth flrmness, and the armature shaft to be held in alignment with the car 
axle. The opposite end of the motor was upùeld by springs extending to a 
crossbar on the truck frame. He also relieved the weight upon the axle by 
a spring support from the truck of the vehicle. The motor was thus hung be- 
low the car, one end being centered upon the axle, and the other end being 
flexibly attached by springs to the truck frame. The effect of the mode of 
construction is explained in the spécification as follows: 'The armature being 
carried rigidly by the fleld magnet, thèse two parts must always maintain pre- 
cisely the same relative position under every vertical or latéral movement of 
the wheels or of the car body; and, as the wheel magnet which carries the 
armature is itself centered by the axle of the wheels to which the armature 
shaft is geared, the engaging gears also must always maintain precisely the 
same relative position. At the same time the connection of the entire motor 
with the truck is through springs, so that its position is not afCected by 
the movements of the truck on its springs.' The simplicity and comparative 
lightness of the gênerai plan upon which this motor was constructed, and the 
adaptabllity of the means to the required resuit, made the motor successful, 
and other pre-existing methods of construction disappeared to a great extent. 
The question of anticipation by a pre-existing electric railway motor may be 
laid ont of the case, for it is not asserted that any patent prier to the date 
of the patent in suit described an electric motor geared to and propelling a 
vehicle, and supported at one end by sleeving extension pièces from the fleld 
magnet upon the driven axle, and at the other end by a flexible connection with 
the truck or body of the vehicle. * • * The Sprague invention was not a 
pioneer, and was not of a broad character, but it was a distinct and clearly- 
defined invention in the method of hanging electric motors for vehlcles, and its 
gist consisted in the utilization of the frame of the motor itself with the neces- 
sary extension, and the centering of the motor on the driven axle by extension 
pièces from the fleld magnet at one end, and in its flexible suspension at the 
other end to tbe car truck. the armature being carried rigidly by the fleld mag- 
net." 

No objection was apparently relied upon in addition to those hereto- 
fore urged against the validity of the patent or the soundness of the 
patentable character of the invention as thus described. The point 
of the défense which is pressed is that the defendant's motor as mount- 
ed upon its railway car does not infringe either of the three claims, 
because it is not flexibly supported at its off end from the body of 
the vehicle or from the truck. If claim 4 does not necessarily include 
such support, its validity is denied. The proposition in regard to in- 
fringement is that the Sprague invention is limited to a combination 
in which the car body or car truck which supports the nose end of 
the motor is itself supported upon the car springs of the vehicle, and 
that a substantial portion of the invention consisted in supporting the 
nose end of the motor directly from the spring-supported car body 
or spring-supported car truck, whereas the défendant does not thus 
suspend its motor. It sleeves the other end of its motor upon the 
driven axle, in accordance with the Sprague invention. 

It is eonceded that the structure in the Union Railway Case, which 
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was held to infringe claims 2 and 6, was substantially the same in 
principle of construction, tliough not in détail, as the défendants 
structure in the présent suit, aud it is a fact that tlie able solicitors of 
the Union Eaiiway Company did not make the présent defendant's 
point of noninf ringement, while they vigorously def ended themselves 
against the charge of infringement, and attacked in like manner the 
validity of the patent The présent défendant takes up a défense 
which was disregarded by its energetic predecessor in the litigation. 
Sprague says that the yoke of his fleld magnet was hung from a cross- 
piece of the truck by heavy springs, and the truck was evidently the 
old forin which was in use on ordinary cars in 1885. The défendant 
usea what is known as the "Dupont Truck," one of the forms of mod- 
em trucks which consists of two parts. The lower part of this com- 
pound truck, which the défendant calls a "motor truck frame," con- 
sists, in gênerai, of the equalizing bars and cross frame which carry 
the wheel bearings and wheels, and the upper part, resting upon the 
lower part by springs, consists of two longitudinal plates, while 
springs resting upon thèse plates uphold the car body. The lower 
part is a part of the car truck. The nose end of the motor is spring- 
supported from a crossbar which connects the opposite sides of the 
lower part of the truck. The Sprague motor was hung from the cross- 
pièce of the truck by springs, if a truck existed, and in the Dupont 
truck the Off end of lie motor is not incorporated with or fastened into 
a frame, but is fiexibly connected by springs with the crossbar of the 
lower part of the truck, which, in its turn, flexibly supports the car 
body. That a spring in the defendant's structure intervenes between 
the off end of the motor and what is called the motor truck frame, 
and that the motor is not fastened to this frame, as in the Finney pat- 
ent, are not denied, but the spring is styled a "cushioning spring," con- 
nected with a rigid franle, which givès a degree of independent vertical 
movement to the motor, but withôut the Sprague flexibility between 
the motor and the car truck. It is manifest that in the Dupont truck 
there is not the degree of flexibility which is apparent in the Sprague 
spécification and di-a wings, but an intentional flexibility was imparted 
to the spring-supported motor which was denied in the Finney inven- 
tion, and which the Dupont truck preserved. 

In view of the fact that the invention was the hanging of the motor 
below the car, one end being centered upon the axle, and the other 
end being flexibly attached by springs to the truck frame, it cannot be 
subdivided, and claim 4 must be constnied to include the flexible sup- 
port of the off end of the motor from an independent structure which 
is the truck frame, or from the independently mounted body of the 
vehicle. 

The decree of the circuit court is alflrmed, without costs of this 
court, as the appeal of neither party is sustained, 

WALLACE, Circuit Judge. I am unable to concur in so much oi 
the opinion of Judge SHIPMAN as sustains the validity of claim 4 
by reading into it the flexible snpporting devices at the end opposite 
the driving wheels. Construed as I think the claim should be, with 
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this feature elîmînated, I think it is Toid for want of patentable nov- 
elty, in view of the prior state of the art, if not in view of the prior 
patent to Finney alone. 
In other respects I concur. 



JEFFRIES et al. t. DE HART. 

(Circuit Court of Appeals, Thlrd Circuit. June 1, 1900.) 

No. 6. 

L Admiraltt— Action for Tout — Principles Goveening. 

A suit in admiralty against a shipowner to recover for the death of a 
stevedore, resulting from an injury reeeived on board the ship, is governed 
by the same principles that would be applicable had the accident occurred 
on land, and recovery been sought In a common-law action; and the de- 
fendant's liability must rest on some aet of négligence, or the violation 
of some duty he owed to the deceased, which proximately caused the 
injury. 

8. Négligence— Omission of Ddtt — iNjDnr of Stevedore. 

A ship contracted with a company, as master stevedores, for the loading 
of the vessel; agreeing to furnish "ail necessary steam, slings, and rope 
for falls." The tackle used was selected by the stevedores themselves, 
with the consent of the officers of the ship, from a large quantity on board 
owned by the ship, and suitable for the purpose. Held, that the shipowner 
owed no duty to a stevedore-employed by the contracter, to supervise or 
control such sélection, and that he was not liable for the death of the 
stevedore, caused by the giving way of such tackle. 

Appeal from the District Court of the United States for the Eastem 
District of Pennsylvania, 

J. Warren Coulston and John G. Johnson, for appellants. 
J. Parker Kirlin, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BEAD- 
FOED, District Judge. 

DALLAS, Circuit Judge. This was a suit in admiralty, in which a 
libel in personam was flled against M. J. De Hart, owner of the 
steamship Henrietta H., by the widow and ctiildren of Thomas 
Jeffries, to recover damages for his death, which resulted from an acci- 
dent that occurred on that vessel while he was at work as a stevedore. 
The fact that the accident happened on board a ship is, however, of 
no signiflcance. The same principles apply as would hâve been ap- 
plicable if it had happened upon the land and recovery had been 
sought in a common-law action. The necessary condition of the de- 
fendant's liability is that he owed to Jeffries a duty of care, in viola- 
tion whereof he negligently committed or omitted some act, and 
thereby proximately caused the fatal catastrophe. Bragdon v. Perk- 
ins-Campbell Co., 30 O. C. A. 568, 87 Fed. 109. Jeffries was not 
employed by De Hart nor by any one representing him, but by the 
G. P. Cronise Company, the master stevedores, who were loading the 
ship under an agreement in writing which contained this provision: 
"The ship to furnish ail necessarv steam, slings, and rope for falls. 
AU other gear to be furnished by the G. P. Cronise Company." It 
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may be aesumed that this provision imposed upon the owner of the 
sMp the duty to exercise reasonable care to assure tàe safety of any 
appliances wliich in pursuance thereof he might actually specify or 
point ont for use in doing the work; but tbe évidence bas convinced 
us, as it did the court below, tbat the gear which broke and permitted 
the chute to fall upon or against Jeffries was not selected by De Hart, 
or by any person acting on his behalf, but by the stevedores them- 
selves, who in choosing this particulàr tackle relied upon their own 
judgment as to its fitness, and who, in using it as they did, were not 
pursuing the contract with the awner, but vi'ere acting independently 
of it, and therefore upon their own responsibility. Ail that the mate 
of the vessel, or any other agent of De ïïart, really did, was to passive- 
ly permit the workmen of the Cronise Company to employ such part of 
the vessel's tackle as they saw propier, instead of furnishing the gear 
which, under the agreement, the ship might hâve been required to 
furnish; but of this departure from the terms of the contract Jeffries 
could not hâve complained, for he was neither a party nor privy to it. 
Consequently, whatever duty of care was owing to him was, under the 
circumstances, due by his employer, the Cronise Company, and not 
by the ship or its owner. If the appliances were negligently selected, 
those who made the sélection were at fault, and not the défendant in 
error, who neither by himself nor by any agent of his or of the ship 
participàted in that sélection, or was under any obligation to Jeffries 
to direct or control it. We do not think that any part of the answer 
can properly be said to be inconsistent with our understanding of the 
facts. It admits that the chute was supported by certain tackle, 
ropes, and gear, which belonged to, and were part of the outfit of, the 
steamship, but avers "that they were selected and chosen for the pur- 
pose by the stevedores loading the vessel, ont of a large amount of 
other suitable tackle, ropes, and gear, which were on board, and avail- 
able for Use by said stevedores in loading." This averment is, in our 
opinion, precisely accordant with the proof ; and the subséquent allé- 
gation which has been pressed upon our attention does not, when 
fairly considered, appear to présent the matter differently. The gên- 
erai statement is, again, that "the stevedores who undertook the 
loading assumed full charge and control of the loading of said vessel, 
and ail her gear, rope, and tackle" ; and we do not perceive that this 
is in any way materially modifled by the immediately following state- 
ment that the stevedores "signifled to the officers of the ship what 
tackle, rope, and gear they required, and were furnlshed with the 
rope, tackle, ând gear which they requested." The reasonable and 
natural meaning of this language as a whole, and as related to the 
context, is simply that the stevedores selected the gear they required, 
and that their request that they might be permitted to use it was 
acceded to; and this, we think, is the very truth of the matter. 

Our conclusions of fact are founded solely upon the record before 
us, and therefore the motion which was made upon the argument, to 
strjlce out certain matter contained in an appendix to the appellee's 
brief, need not be considered. The decree of the district court (96 
Fed. 494) is affirmed. 
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THE AMBKICA. 

THE INDIAN EIDGE. 

(Circuit Court of Appeals, Second Circuit May 24, 1900.) 

No. 155. 

1. CoiitisioN— Tow AND Anchored Vesset.— Negltgekce op Tug. 

A tug having three tows, single file, on hawsers over 1,000 feet In length, 
failed to discover the lights of an anchored vessel until within 1,000 feet, 
although they eould hâve been seen for a half mile or move; and then 
clianged ber course, but so late that she barely missed the anchored vessel, 
and the leading tow, under the influence of the tide, came in collision with 
it. Eeld, that the tug was in fault for the collision in not sooner seeing 
the lights and changing her course. 

8. SaMB— CONTRIBUTORY li^ACLT OP TOW— DtJTY TO KeEP IjOOKOUT. 

Tows, like other vessels, must exercise ordinary skill and vigilance to 
avoid collision; and a tow being navigated in greatly-frequented waters, 
on a Une 1,000 feet long, cannot safely dépend entirely upon the tug, 
but it is her duty to keep a lookout, and to be prepared to eut her hawser 
if necessary to prevent a collision, and her failure to exercise such précau- 
tions, which would hâve enabled her to avoid a collision resulting from the 
négligent navigation of the tug, is a fault contributing to such collision. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Samuel Park, for appellants. 
James Armstrong, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. We are unable to accept the theory 
of the collision which is put forward in behalf of the America, and 
agrée with the findings of the district Judge that it was not caused by 
any déviation by the Indian Ridge in following the course of the tug, 
but was caused by the fault of the tug in not earlier changing her 
course towards the eastward, to avoid the Suzanne, then lying at 
anchor in a proper place. The collision took place in a clear evening. 
The ship Suzanne was within the anchorage grounds olï Staten Island. 
Her bow pointed northward, and her anchor light was burning, and 
could hâve been seen by approaching vessels for a distance of half 
a mile or more. The tug America, with three barges in tow, single 
file, on hawsers of over 1,000 feet in length, the Indian Ridge being 
the barge nearest the tug, proceeded with her tows at a speed of seven 
or eight miles an hour on a course about S. W. by S., until she got 
within the anchorage grounds. She did not observe the Suzanne until 
she was within 1,000 feet of her. She then immediately changed her 
course two points or more to port, in the effort to get to the eastward, 
outside the anchorage grounds, and avoid the Suzanne. Slie passed 
quite near, but safely across, the bow of the Suzanne ; but the ebb tide, 
which was running about three miles an hour, caused her tows to set 
towards the Suzanne. It is doubtful whether from the time the 
America changed her course to the eastward it would hâve been 
possible for the Indian Ridge to escape the Suzanne by any change of 
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course to port. The Indian Kidge had no lookout. Her master and 
one of her hands were on deck, but they were both in the pilot bouse 
steering after the tug, and were paying no attention to anything else. 
Wben the America changed to port, they changea the course of the 
Indian Ridge correspondingly, and the Indian Eidge followed the tug 
until her master saw the Suzanne, then not over a couple of hundred 
feet away, when, deeming collision to be inévitable, he hard ported 
the wheel of the Indian Ridge in the hope of lessening the shock. 

With the two heavy barges pulling behind her, the Indian Ridge 
could not bave materially changed. her course in the short time whieh 
intervened between porting her wheel and the collision, and that ma- 
neuver, if an error at ail, was harmless and in extremis. Neverthe- 
less she cannot be exonerated from contributory fault. If she had 
maintained vigilant observation, she could hâve discovered the 
Suzanne before the tug changed her course to port, and there would 
bave been time to permit her hawser to be eut, even if no other means 
of avoiding a collision were practicable. There would hâve been time 
to do this when the tug went to port. At that time it would bave 
been apparent to those iri charge of the Indian Ridge, if they had used 
their faculties, that unless some effective measure was immediately 
taken she would be carried by the tide and the course of the tug 
against the Suzanne. A tow on so long a hawser, navigating a much 
frequented channel, where water craft of ail descriptions, moving 
and lying by, are liable to be encountered, should be provided with 
the means of severing her hawser in case of an emergency rendering 
that nécessary. Whether the Indian Eidge was thus equipped does 
not appear. If she was not she should hâve been, and if she was she 
incapacitated herself from using them by her own neglect. She did 
not see the Suzanne until it was too late to eut a hawser or do any- 
thing else to avoid her. The failure to hâve a lookout by a tow may, 
under some circumstances, be culpable (The Virginia Ehrman and The 
Agnese, 97 U. «. 315, 24 L. Ed. 890), and we think the présent to be 
one of the cases in which it should be held to be so. Tows, like other 
vessels, must exercise ordinary skill and vigilance, and, while being 
navigated in greatly frequented waters, are bound to use care and 
précautions commensurate with the increase of risk of collision from 
the greater number of craft likely to be met. A tow, using in such 
waters a hawser one-sixtb of a mile long, ought to anticipate that con- 
tingencies of navigation may require her to rely on her own précau- 
tions for her own safety and the safety of other vessels, and not dé- 
pend exclusdvely upon those which may be exercised by the tug. We 
think the court below should hâve apportioned the loss between the 
Indian Ridge and the America, and decreed in favor of the libelant 
against both. 

The decree is accordingly reversed, with costs to the appellant as 
against the Indian Ridge, and with instructions to the court below to 
decree conformably with. this opinion. 
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PORTAGE CITY WATEB CO. v. CITY OF PORTAGE. 

(Circuit Court, W. D. Wisconsln. July 2, 1900.) 

No. 18. 

1. J0RISDICTION OF FEDERAL COTJBTS— ASSIGNEE OF CHOSE ItT ACTION — CON- 

STRUCTION op Statl-te. 

XJnder tlie provision of section 1 of the judiciary act of 1887-88, that no 
fédéral court sliall liave cognizance of a suit to recover tlie contents of any 
promissory note or otlier cliose in action "in favor of any assignée or any 
subséquent holder • * * unless such suit miglit bave been prosecuted 
in such court to recorer the said contents if no assignment or transfer had 
been made," if the requisite diversity of citizensliip existed between the 
original parties to a note or contract, and a siuit between them might 
hâve been maintained thereon in a fédéral court, any subséquent assignée 
may maintain such action, provided he is aiso a. résident of a state other 
than that in which the défendant résides; and it is immaterial that an 
Intermediate assignée veas a résident of the same state. 

2. Same — What Constitutes an Assigxment. 

A sale and conveyance under a decree of foreclosure of a waterworks 
plant, together with the rights of ail the parties in the franchise and con- 
tract under v^hich it was construeted, does not operate merely as an as- 
signaient of the contract, within the meaning of the provision of the judi- 
ciary act of 1887-88, which dénies to fédéral courts jurisdiction of a suit 
by an assignée on a chose in action where such suit could not hâve been 
maintained if no assignment or transfer had been made; and such pro- 
vision does not afiCect the right of the purchaser to maintain a suit in 
a fédéral court to enforce rights under such contract, where the requisite 
diversity of citizenship exists between the parties. In such case the con- 
veyance vests the purchaser with rights in real property, to the full en- 
joyment of which the enforcement of the contract is a necessary Incident. 

On Demurrer to Complaint for Want of Jurisdiction. 

Hume, Oellerich & Jackson, for plaintiff. 

C. A. Fowler, City Atty., and Jones & Stevens, for défendant. 

BinSTN, District Judge. The demurrer to the complaint raises an 
important and interesting question of jurisdiction, under that clause 
of the jurisdiction act of 1887-88 providing as follows: 

"Nor shall any circuit or district court bave cognizance of any suit, except 
upon foreign blUs of exchange, to recover the contents of any promissory note 
or other chose in action, in favor of any assignée or any subséquent holder 
• * * unless such suit might hâve been prosecuted in such court to recover 
the said contents, if no assignment or transfer had been made." 23 Stat. 433, 
434, c. 866, § 1. 

It appears by the complaint that there was a contract or franchise 
granted by the city of Portage, Wis., the défendant, to three citizens 
of the state of New York, for the purpose of constructing a System of 
waterworks for the city. Thèse New York men who held the con- 
tract assigned the same to the Portage City Waterworks Company, a 
corporation presumably organized under the laws of Wisconsin. Aft- 
erwards the plant construeted by the corporation went into the hands 
of a receiver of this court in a suit by the bondholders to foreclose. 
The action is brought by the Portage City Water Company, a corpo- 
ration organized and existing under the laws of the state of Maine, 
and a citizen of that state, against the city of Portage, a municipal 
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corporation of Wiscongin, to recover the sum of $3,457.50, with ia- 
terest, being tlie aggregate of several sums claimed to be due upon a 
contract for supplying the city with water. The complaint allèges: 
That on April 8, 1887, the défendant passed an ordinance authoriz- 
ing J. F. Moffett, H. €. Hodgking, and J. V. Clarke, ail citizens of the 
state of New York, and doing business under the firm name of Moffett, 
Hodgkins & Clarke, to construct, maintain, and operate a System of 
waterworks in the défendant city for the purpose of supplying the 
city and its inhabitants with water. That said ordinance was duly 
passed and accepted by Moiïett, Hodgkins & Clarke, and became and 
is a binding contract. That Moffett, Hodgkins & Clarke proceeded 
with the work of putting in said waterworks plant pursuant to the 
contract, and began to erect and construct ail necessary basins, filter- 
ing galleries, réservoirs, water tôwers, pump houses, buildings, en- 
glues, machinery, mains, pipes, etc., necessary for supplying the city 
with water. That thereafter, in the year 1887, they sold and as- 
signed to the Portage City Waterworks Company ail their right and 
title under the contract. The citizenship of the Portage City Water- 
works Company is not averred, but presumably it was a Wisconsin 
corporation. By this assignment ail the interest of said Moffett, 
Hodgkins & Clarke in the contract passed to the said last-named Com- 
pany. That said Portage City Waterworks Company went on and 
completed the waterworks as contemplât ed by the said contract and 
ordinance. That afterwards, in April, 1895, an action was com- 
menced in this court by the owners of bonds issued by the Portage 
City Waterworks Company to foreclose a mortgage upon the water 
plant, securing payment of the bonds. That ùiider that foreclosure 
one Warren G. Maxcy was appointed receiver of, and became yested 
, with, the property. That in January, 1897, a sale of the plant was 
made by the marshal under the foreclosure proceedings, wherein one 
Théodore C. Woodbury purchased and became the owner of thé plant 
and contract with the city. That this sale was confirmed by the court. 
That said Woodbury was then, and still is, a citizen of the state of 
Maine, and entitied to bring this action. That afterwards, on Janu- 
ary 27, 1897, said Woodbury sold and transferred to the plaintiff, also. 
a citizen of the state of Maine, ail bis interest in and to the contract 
and the waterworks plant constructed under it by successive owners, 
and that the plaintiff is now the lawf ul owner and holder of the same, 
and entitled to maintain the action. 

Under this state of facts it is claimed by the défendant that under 
the abcve clause of the iurisdiction act this court has no jurisdiction, 
in that, though the requisite citizenship exists between the plaintiff 
and défendant, the transfer to the Portage City Waterworks Com- 
pany, who were citizens of Wisconsin, prevented any subséquent 
holder, though a citizen of another state, from maintaining the action 
in the fédéral court, and that the case cornes within the prohibition 
and exception of the statute. It is true that the Portage City Water- 
works Company, as well as the receiver, was a citizen of Wisconsin, 
with the défendant, but the original contracting parties, who owned 
the franchise and contract, were citizens of New York, and compétent 
to sue in the fédéral court. This being the case, the assignée of the 
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receiver, who was a citizen of Maine, and who purchased the property, 
could also bring action in the fédéral court. The statute says the 
court shall not hâve cognizance in favor of any assignée unless the 
suit might hâve been prosecuted in such court if no assignment had 
been made. Clearly, if no assignment had been made of the contract, 
the original contractées, who were citizens of New York, could hâve 
coma into the fédéral court to sue upon the contract. That being the 
case, there is no reason why the présent holders of the contract may 
not, so long as the requisite citizenship exists to give the fédéral 
court jurisdiction. This statute, or the ones of a like character pre- 
ceding it, has been often before the courts for construction; and it 
has never yet been held, either by the suprême court, or, I think, by 
any circuit court, that if thèse conditions existed the action could 
not be maintained, because the plaintiff must trace his title through 
some intermediate assignée, who could not hâve maintained the ac- 
tion. AU the cases go upon the assumption that the intention of the 
law was to deny jurisdiction only in case the original payée or con- 
tractée was a citizen of the same state with the défendant, and so 
could not maintain the action in the United States courts. If the re- 
quisite citizenship existed between the original parties to the note 
or contract, so that suit might be maintained by the payée in the féd- 
éral court, any subséquent holder could maintain the action, provided 
he was also a résident of a state other than that where the party de^ 
fendant resided. This, I think, is as far as the cases go. The pur- 
pose of the law was to prevent colorable assignments for the purpose 
of giving jurisdiction by payées or contractées who were citizens of 
the same state with the other contracting party. But this purpose 
does not hold when by the original contract the suit might be brought 
in the fédéral court. 

The statute has been many times before the suprême court under 
a similar clause of the original judiciary act, as well as under the acta 
of 1875 and 1887-88. The flrst case was that of Thmer v. Bank, 4 
Dali. 8, 1 L. Ed. 718, opinion by Chief Justice Ellsworth, in 1799. 
The action was brought by the bank, who was described as a citizen 
of Pennsylvania, against Turner and others, who were citizens of 
North Carolina, upon a note made by défendant, payable to Biddle 
& Co., and which was assigned to the plaintiff. There was judgment 
for the plaintiff, which w*as reversed because it nowhere appeared 
that Biddle & Co., who were the original payées, could hâve main- 
tained the action. In Montalet v. Murray, 4 Cranch, 46, 2 L. Ed. 545, 
precisely the same question was again before the suprême court; and 
the court held (Chief Justice Marshall delivering the opinion) that, if 
it do not appear upon the record that a suit might hâve been main- 
tained in the courts of the United States between the original parties 
to a promissory note, no suit can be maintained upon it in those 
courts by any subséquent holder. In Gibson v. Chew, 16 Pet. 315, 10 
L. Ed. 977, the same question was again before the court, and in an 
opinion by Justice Wayne the same ruling was made. See, also, 
Coffee V. Bank, 13 How. 183, 14 L. Ed. 105, where the doctrine is 
again reafiSrmed. The question was again before the court in Parker 
V. Ormsby, 141 U. S. 81, 11 Sup. Ct. 912, 35 L. Ed. 654, the opinion 
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reviewing the previous cases. The doctrine, as there laid down by 
the court, speaking through. Mr. Justice Harian, is as follows: 

"It was settled by many décisions under the act of 1789 that a circuit court 
of the United States had no jurisdictlon of a suit brought against the maker 
by the assignée of a promissory note payable to order, unless it appeared 
afflrmatively that It could hâve been maintalned in that court in the name of the 
original payée." 

There is no suggestio^i m the case of any other condition, as that 
the action must be one which might bave been maintained by any of 
the intermediate assignées and holders, as well as the original payée. 
After citing the above.authorities, and Morgan's Ex'r t. Gay, 19 Wall. 
81, 22 L. Ed. 100, the court proceeds to say: 

"l"he authoritiea we hâté cited are concluslve against the right of the plaintifC 
to maintaln thls suit in the court below. unless it appeared that the original 
payée, Lamb, could hâve maintained a suit in that court upon the note and 
coupons." 

One of thèse cases so cited upon the one question decided was that 
of Morgan's Ex'r v. Gay, 19 Wall. 81, 22 L. Ed. 100, which is mainly 
relied upon in the case at bar for authority for a wholly différent 
proposition. But that case, when properly considered, will not be 
found to be in conflict with the other cases cited. It is authority for 
just what it was cited for by Mr. Justice ïïarlan; and that is, in 
order to give jurisdictlon to the United States circuit court, it should 
appear of record that the original payée might hâve maintained the 
action if no assignment had been made. The case was properly de- 
cided on that ground, and is in Une with ail the other cases; but Mr. 
Justice Strong, in writing the opinion, went further than was neces- 
sary in giving a reason for the décision, that the court had no juris- 
dictlon, because there was no averment in the pétition of the citizen- 
ship of the payées of the bills or that of the subséquent indorsees. 
No doubt, the real ground of the décision was the same as in ail the 
other cases, that to give jurisdiction to the fédéral court it should 
appear that the original payée named in the note or contract was a 
citizen of a state other than that of the défendant, and so in a posi- 
tion to maintain the action if no assignment had been made. That had 
always been the ruling of the suprême court as well as the circuit 
courts from the earliest times, under the act of 1789. The exact 
question in issue in the case at bar was twice adjudged in the United 
States circuit court, — first in 1830, in the case of Wilson v. Fisher, 
Baldw. 133, Ped. Cas. No. 17,803, where a citizen of New York had 
obtained a judgment against a citizen of Pennsylvania in a court of 
that State, and which the plaintiff assigned to another citizen of Penn- 
eylvania, whose executors assigned it to the complainant, who was an 
alien. Held, that he could sustain a bill in equity in the United States 
circuit court notwithstanding the intermediate assignment to a citi- 
zen of Pennsylvania. The décision, which was by Hopkinson, J., 
«eems to me to be well reasoned and well founded in principle. The 
court says: 

"The suit cannot be maintained hère unless It might hâve been prosecuted 
hère if no assignment had been made; that is, as we understand it, if it had 
remained with the original parties to the transaction, contract, or cause of ac- 
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tion. The law does not déclare that no assignée shall prosecute his suit In 
this court unless his assigner might hâve done so. but unless a recovery of 
the rlght elaimed might hâve been had In this court if no assignment of it 
had been made; and, of course, in every case in vî'hich a recovery might hâve 
been prosecuted in the courts of the United States if no assignment had been 
made, it may be so prosecuted after such assignment to a party compétent to 
sue hère. The question now under considération bas received, as far as we 
can llnd, no direct adjudication, but the clause of the act of congress under 
which it arises bas several times corne under the notice of tho courts. In the 
case of Sere v. Pitot, 6 Cranch, 332, 3 h. Ed. 240, the question turned on a 
distinction set up between an assignment made by opération of law and one 
by the act of the party, the plaintiff claiming by virtue of a gênerai assignment 
of the effects of an insolvent. The chief justice states the objection to be 'that 
the suit was brought by the assignées of a chose in action, in a case where it 
could not hâve been prosecuted If no assignment had been made.' The terms 
in which the objection is taken and stated show a disposition to keep to the 
words of the law, and to oust the jurisdiction only in cases falling clearly, if 
not literally, within them. In Montalet v. Murray, 4 Cranch, 46, 2 L. Ed. 545, 
we corne stiU nearer to the construction we hâve adopted. It is there said, 'If 
it did not appear upon the record that the character of the original parties 
would support the prosecution, the objection is fatal.' The court hère seem to 
refer the question of jurisdiction to the character of the original parties to the 
contract or chose in action for the recovery of which the suit is prosecuted, 
without regarding any subséquent or intermediate holder, provided that the 
plaintiff himself is qualified to sue. The provisions of the act of congress are 
met if we bave good parties on the record, and the right elaimed to be reeov- 
ered might bave been prosecuted hère if no assignment of it had been made. 
The parties to the contract or chose in action and the parties to the suit are 
looked to by the act of congress, and we may suggest many doubts and difflcul- 
ties that would arise if the character of the varions persons through whose 
hands the chose in action might hâve passed are to be Inquired into. So far 
as we may speculate upon the intention and policy of the législature in maklng 
this enactment, they will be fully answered by this construction." 

The other case was Milledollar v. Bell, 2 Wall. Jr. 334, Fed. Cas. 
No. 9,549, decided in 1854, where the same question was decided by 
the circuit court in an opinion by Judge Grier, one of the associate 
justices of the suprême court. The court, in its opinion, says: 

"The bill avers that MilledoIIar, the mortgagee, is a citizen of New York. 
He could, therefore, bave brought his suit in this court for the contents of the 
bond and mortgage 'if no assignment had been made.' And, to sustain the 
jurisdiction of the court in his case, it would bave been necessary only to aver 
that the mortgagors were citizens of New Jersey at the time suit was brought. 
The complainant's case is therefore within the strict letter of the law; nor can 
we diseover anything in the spirit, equity, or policy of the act, or in adjudged 
cases, which would compel us to give it a eonstniction such as the défendant 
asks. The statute does not take from the assignée of a chose in action his 
right to sue in the courts of the United States, unless his immédiate assigner 
could hâve sustained such action; but only in case the court could bave had no 
jurisdiction, as between the original parties to the instrument, if no assign- 
ment had been made. The situation or rights of temporary intermediate as- 
signées, holders, or Indorsers enter not into the conditions of the ease. 
* * * We are of opinion, therefore, that as this bill shows that the com- 
plainant is a citizen of New York, and the défendants citizens of New Jersey, 
at the time the bill was filed, and that the original contractor or mortgagee is 
a citizen of the same state, and could, therefore, bave sued thèse défendants 
at the time this bill was filed. In the circuit court of New Jersey, 'if no assign- 
ment had been made,' this court bas jurisdiction of the case, and the citizenship 
of the intermediate holders, owners, or assignées is immaterial, and need not 
be averred." 

Thèse cases are not referred to in Morgan'a Ex'r v. Gay, and there 
could hâve been no intention of overruling them. On the contrary, I 
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think the décisions of tlie suprême court are fully in accord with thèse 
early décisions of the circuit court. This provision of the statute is 
an exception and qualification of the gênerai rule governing the juris- 
diction in suits between citizens of différent states, and should not be 
extended by construction. 

But there is another— to my mind, cogent — reason why the pro- 
vision of the statute in question has no application to a, case like this. 
Allowing that such a contract as was made between Portage City and 
Moffett, Hodgkins & Clarke might fall within the purvievi^ of the stat- 
ute which désignâtes promissory notes and other choses in action, it 
does not follow th^.! after the waterworks plant was erected, 10 miles 
of main laid, expensive buildings constructed, and other appliances 
created to facilitàte the opération of a watering plant for the use of 
the city, the real estate which was the subject of the foreclosure would 
fall within that désignation. To raise funds for the completion of 
the plant, the Portage City Waterworks Company issued its bonds to 
the Farmers' Loan & Trust Company, a corporation of New York, to 
the amount of |150,000, secured by a piortgage upon the entire plant 
and franchise. It was to foreclo^e this mortgage that suit was com- 
nienced by the Farmers' Loan & Trust Company, and it was under 
this foreclosure that the property caine into the hands of the receiver 
Of this court, and was sold under the order of the court, and bid in by 
Théodore C. Woodbury, a citizen of the state of Maine. The fore- 
closure was a real-estate foreclosure. Of course, the défendant in 
that suit had an équity of rédemption in the property, but the entire 
bénéficiai interest was already in the Farmers' Loan & Trust Com- 
pany by virtue of the bonds and trust deed. The conveyance by the 
marshal under the receivership proceedings and the order of the 
court was a conveyance of the entire interest in the plant and fran- 
chise,— as well that of the defendsint the Portage City Waterworks 
Company as that of the bondholders, — and can hardly be considered 
mereiy as an assignment of the original contract under which the 
plant was erected. It was a conveyance of real estate. The law re- 
quired the property to be sold at auction to the highest bidder. Théo- 
dore C. Woodbury, who was a citizen of Maine, made the best bid, 
and the plant was conveyed to him by the deed of the marshal, and 
the sale conflrmed by the court. Woodbury transferred the prop- 
erty and franchise to the plaintifiE, also a citizen of Maine. There 
does not seem to be any likeness in the case to that of the assignée 
of a promissory note or other chose in action. The receiver, while 
the property was in his possession could, no doubt, hâve brought a 
similar action in this court, and Isee no reason, upon any just ground, 
why the plaintifE may not. The demurrer to the jurisdiction of the 
court is overruled, and the défendant given until the flrst Monday 
in August next to answer the complaint. 
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MARRS y. FELTON et aL 

(Circuit Court, D. Kentucky. June 23, 1900.) 

L Removai of Causes — Separablk Controvbrst. 

An action in tort against two défendants to charge them with liability 
on the gi-ound of tlie négligence of servants employed by them jointly, 
does not Involve a separable controversy, so as to be removable by one 
défendant alone.i 

8. SaMB— StriT AGAINST FEDERAL ReCEIVER — JoiNDEH WITH CO-DePENDANT. 

The real ground supporting the right of a receiver appointed by a fédéral 
court for a state corporation to remove a suit commenced against him in a 
State court appears to be the ancillary nature of such suit, and not that 
It is one arisiug under tbe constitution or laws of the United States, and the 
jurisdiction of the fédéral court rests ultlmately upon the diversity of 
citizenship between the parties to the suit in which the receiver was 
appointed. Such belng the case, where such a receiver Is properly jolned 
In the State court wlth a co-detendant who has no right of removal, and 
the suit does not Involve a separable controversy, it cannot be removed by 
the receiver. 

On Motion to Remand to State Court. 

Matt O'Doherty, for plaintiff. 

Simrall & Galvin, for défendant Pelton. 

A. P. Humpbrey, for défendant Southern Raîlway of Kentucky. 

EVANS, District Judge. The plaintiff, a citizen of Kentucky, has, 
in this action, sued jointly the Southern Railroad Company of Ken- 
tucky, a citizen of Kentucky, and S. M. Felton, the receiver of this 
court appointed in the suit of Samuel Thomas against the Cincinnati, 
New Orléans & Texas Pacific Railway Company, of which latter suit 
this court had jurisdiction solely upon the ground of diverse citizen- 
ship. The défendants hère are chargea with having, by their joint and 
concurrent négligence, caused the death of plaintilî's intestate in the 
yards at Lexington, Ky., used jointly by the défendants, and by an 
engine operated by, and in charge of, persons employed by them joint- 
ly. The receiver alone, a citizen of Ohio, removed the action to this 
court upon two grounds, viz. : First, that there is a separable contro- 
versy between him and plaintiff; and, second, upon the ground that 
as he is the court'» receiver, and sued as such, it is a suit "arising 
under the constitution or laws of the United States." The plaintiff 
has moved to remand the case to the state court, and the very inter- 
esting questions arising on the motion, and growing out of the second 
ground for the removal, hâve received most careful considération. 

Tbe first alleged ground of removal cannot be maintained, because 
there is no separable controversy. If the plaintiff and the receiver 
were the only parties to the action, the ruling made in Tompkins v. 
MacLeod (G. C.) 96 Fed. 927, would again be applied, even if the re- 
ceiver were not a citizen of Ohio, not now so much because of the 
décision of Judge Taft in the case of Gilmore v. Herrick (C. 0.) 9-3 Fed. 
525, as upon the grounds presently indicated. However, in the ab- 
sence of any other ruling in this circuit, and of any express décision 
on the exact point by the suprême court, I then felt bound by what 
Judge Taft had said. It is not altogether inadmissible, however, 

1 Separable controversy as ground for fédéral jurisdiction, see notes to Kob- 
bins V. Ellenbogen, 18 C. C. A. 86, and Mecke v. Minerai Co., S5 0. C. A. 155. 
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now to say that, upon further considération, I am not altogetlier satis- 
lied that the reasoning of the opinion in Tompkins v. MacLeod is en- 
tirely maintainable, althougli the resuit then reached was unavoidable, 
particulai'ly as the neces&ary diverse citizenship of the parties to 
the suit in whieh the reeeivers had there been appointed was to be con- 
clusively attributed to the parties to the suit then before me, and 
because the latter suit, being ancillary to the principal action, was con- 
trolled by cases- like Pope v. Kailway Go., 173 U. S. 577, 19 Sup. Ct. 500, 
43 L. Ed. 814, and by removal drew to this court jurisdictiou on those 
grounds. So that the resuit in Tompkins v. MacLeod was inévitable, 
whatever error there might be in the reasons given. The adverse citi- 
zenship attributed to the parties there and the ancillary character of 
the suit upheld the right of removal. The cases in which it has been 
held by the suprême court that a suit against a receiver of a fédéral 
court was, per se, one "arising under the constitution or laws of the 
United States," within the meaning of the removal acts, were cases 
where the corporation for whieh the receiver was appointed was creat- 
ed under the laws of the United States; such, for example, as a sol- 
diers' home (Butler v. National Soldiers' Home, 144 U. S. 66, 12 Sup. 
Ct. 581, 36 L. Ed. 346), or the Texas & Pacifie Eailroad Company 
(Kailroad Go. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. Ed. 829; 
Texas & P. Kemoval Cases, 115 U. S. 2, 5 Sup. Gt. 1113, 29 L. Ed. 319). 
But there does not seem to hâve been any case decided by the suprême 
court in whieh that doctrine was announced where the receiver was 
of a State corporation, though in Rouse v. Hornsby, 161 U. S. 590, 16 
Sup. Ct. 611, 40 L. Ed. 818, the court incidentally, and possibly not 
authoritatively, as the question waa not involved, rèmarked that "if, 
as is said, the intervener, the railroad company, and the reeeivers were 
ail citizens of Kansas, and this had been an action at law, and not a 
pétition oî intervention in the equity suit, the jurisdiction of the cir- 
cuit court would nevertheless hâve been maintainable on the ground 
that it was one arising under the constitution and laws of the United 
States, in that the reeeivers were appointed by the circuit court, and 
derived their powers from, and discharged their duties subject to, 
those orders; and the right to sue them as such, without leave of the 
court which appointed them, was conferred by section 3 of the act of 
March 3, 1887, c. 373 (24 Stat. 552). Eailway Go. v. Cox, 145 U. S. 
593, 12 Sup. et. 905, 36 L. Ed. 829; Tennessee v. Planters' Bank, 152 
U. S. 454, 14 Sup. Gt. 654, 38 L. Ed. 511." 

An examination of the two cases last cited by the court will show 
that they do not in the slightest degree militate against what I hâve 
said, as in neither was there a receiver for a state corporation. Over- 
looking this fact, and the distinction which might thence arise, may 
hâve led to some uncertainty or misapprehension; and where, as in 
the case before us, the relief asked apparently dépends upon principles 
of the gênerai law, and not in any just sensé upon the constitution 
or laws of the United States, it is quite diflQcult to see clearly how 
this suit is one which "arises" under the constitution or laws of the 
United States. If the receiver, actually operating the railroad long 
after his appointment, negligently kills a man, the cause of action for 
damages therefor seems to arise ont of that négligence, and not, in 
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any easily perceived sensé, to arise under the constitution or laws of 
the United States, even though previously thereto a fédéral court, in 
the exercise of its proper jurisdiction, had appointed the receiver, but 
the validity of whose appointment was not only not assailed, hut, as 
hère, was expressly recognized by the plaintiff in his pleading. It is 
true that the resuit of such action, if adverse to the receiver, must 
withdraw some of the assets from his hands as an otïicer of the court, 
and it is just at this point, of course, that the légal question involved 
has arisen, many circuit courts holding that the suit in such cases 
against the receiver arises under the constitution or laws of the United 
States, because the receiver owed his existence as such, and his posses- 
sion of the assets, to orders of the fédéral court. Landers v. Felton 
(0. C.) 73 Fed. 311; Sullivan v. Barnard (C. C.) 81 Fed. 886; Lund v. 
Eailway Co. (C. C.) 78 Fed. 385; Gableman v. Railway Co. (C. C.) 82 
Fed. 790; Gilmore v. Herrick (C. C.) 93 Fed. 525. Other circuit courts 
hold that the suit arose alone out of the acts complained of by the 
plaintiff, and that they could not be brought within the provisions of 
the removal act merely on account of the fédéral appointment of the 
receiver. Shearing v. Trumbull, 75 Fed. 33. 

It seems to me, for the reasons presently to be stated, that the 
suprême court must be regarded as quite certain to hold that such 
cases arise under the constitution or laws of the United States only 
where the receiver is appointed under a statute of the United States, 
as in cases of national banks, or for corporations created by the laws 
of the United States, such as soldiers' homes and Pacific Railroad 
Companies, and not where a fédéral court, merely in the exercise of 
its gênerai jurisdiction, has appointed a receiver for a corporation not 
existing under fédéral law, or for a partnership composed of indi- 
viduals who, under the fourteenth araendment of the constitution, are 
citizens of the United States, and who would seem, for that reason, 
to hâve as good basis for removing a cause as would a receiver made 
such by mère judicial appointment. Reasoning to support a claim to 
remove such a case would appear but little less artiflcial than that 
which supports the doctrine now invoked. It may illustrate the 
proposition to note that in Society v. Ford, 114 U. S. 635, 5 Sup. Ot, 
1104, 29 L. Ed. 261, it was held that the mère fact that a suit in a 
slate court is brought on a judgment recovered in a fédéral court does . 
not entitle the défendant to remove, and the inquiry might be sug- 
gestive as to what would give more potency in this connection to 
an order of appointment of a receiver than to a judgment of the same 
court. Neither one is a "law" of the United States. In Germania 
Ins. Co. V. Wisconsin, 119 U. S. 473, 7 Sup. Ot. 260, 30 L. Ed. 461, 
it was held that a suit cannot be said to be one arising under the 
constitution or laws of the United States until it has in some way 
been made to appear on the face of the record that some title, right, 
privilège, or immunity, on which the recovery dépends, will be defeat- 
ed by one construction of the constitution or a law of the United 
States, or sustained by an opposite construction. It may well be sup- 
posed that the ultimate resuit upon the question of whether receivers 
for a State corporation appointed by a fédéral court stand upon the 
same footing as receivers of a corporation created by an act of con- 
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gress is foreshadowed by what is expressed obiter in Pope v. Eailway 
€k)., 173 U. S, 578, 579, 19 Sup. a. 500, 43 L. Ed. 814, althougb in 
that case, as well as in the case of Bausman v. Dixon, 173 U. S. 113, 
19 Sup. et. 316, 43 L. Ed. 633, the court, as pointed out in Tompkins 
V. MacLeod, did not décide any question growing out of the removal 
acts. In the Pope Case the chief justice, after deciding the questions 
involved, added some further observations, which he supposed might 
be "useful" possibly with référence to the question now before the 
court; and in Bausman v. Dixon, 173 U. S. 113, 19 Sup. Ct. 316, 43 
L. Ed. 633, what was said by the court is quite as significant. In 
Gableman v. Railway Go., 101 Fed. 1, the circuit court of appeals of 
the Seventh circuit, after reviewing ail of the authorities, has ex- 
pressly decided that a receiver of a fédéral court appointed for a 
State court corporation cannot, upon that grouad alone, remove the 
case. 

This etate of the authorities leaves the question in much doubt, 
but if Judge Taf t's views upon this phase of it, as expressed in Gil- 
more v. Herrick, are ultimately sustained by the suprême court, there 
is another question which, coupled with the uncertainty and possible 
weakness of the first proposition upon which the défendant relies, 
séems to me to be décisive against the jurisdiction of this court. It 
is true that Judge Taft in Landers v. Felton (C. G.) 73 Ped. 311, held 
adversely to the views I am about to express, and I should not dé- 
cline to foUow him, but for the new developments to which I hâve 
alluded. Ordinarily, the right of removal cannot be maintained by 
one only of two tort feasors sued jointly. Under the ruliugs of the 
suprême court in a line of cases of which those of Kailroad Co. v. 
Wangeiin, 132 U. S. 599, 10 Sup. Cf. 203, 33 L. Ed. 473, Pirie t. 
Tvedt, 115 U. S. 41, 5 Sup. Ct. 1034, 1161, 29 L. Ed. 331, and Torrence 
V. Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528, are types, 
there is not a separable controversy hère, and that ground of removal 
relied upon cannot be maintained. In many décisions, of which those 
in the cases of Kailroad Oo. v. Mills, 113 U. S. 249, 5 Sup. Ct. 436, 28 
L. Ed. 949, and the Removal Cases, 100 U. S. 457, 25 L. Ed. 593, 
are examples, ail the défendants (there being no claim of collusive 
or ffaudulent joinder) must be arranged upon the one side of the 
controversy, and no one défendant can remove unless ail can do so. 
It may be that the reason upon which thèse rulings were made ap- 
plies to this case, and there would seem to be quite as good basis 
therefor, especially as the true ground for removing a cause by a 
fédéral receiver of an ordinary state corporation is the imputed di- 
verse citizenship of the parties to the suit in which he was appointed, 
and the ancillary character of litigation with him. The statute does 
not expressly provide for the exact case before us; that is to say, 
for a case in which one défendant may insist that the suit is one 
which arises under the constitution or laws of the United States, 
when the other défendant, sued in precisely the same way, cannot 
do so. This statement of the situation seems to reveal the absurd 
resuit that would follow a construction which would leave one de- 
fendant at liberty to say the case arose under the constitution or 
laws of the United States, when another défendant, jointly sued in 
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the same action, upon the eame grounds, and for the same relief, 
cannot say so. In this case the relief sought is single against two 
persons sued jointly, and the basis of relief— the facts upon which 
it is asked — -is precisely the same as against both défendants. There 
is no prêteuse that as to the défendant the Kentucky corporation the 
action arises under the constitution or laws of the United States. 
The case not being literally provided for by the removal act, can the 
statute be expanded, and the sitate court deprived of jurisdiction? 
Ordinarily, the answer must be in the négative. Water Co. v. Keyes, 
96 U. S. 201, 24 L. Ed. 656. Xo case from the suprême court has 
been found where it was held that one défendant alone among sev- 
eral could remove, except where the statute expressly provided for 
it, as in case of a separable controversy, unless the case of Mitchell 
V. Smalé, 140 U. S. 406, 11 Sup. Ct. 819, 840, 35 L. Ed. 442, is an ex- 
ception. In a very récent case, however, the suprême court haa 
shown that it is not an exception by explaining that that décision 
was at last based upon the ground of separable controversy. No 
case from that court has been found which holds that where the con- 
troversy, as hère, was not separable, one défendant could remove, 
even upon the claim that as to him alone the action arose under 
the constitution or laws of the United 'States. This phrase is be- 
lieved to hâve been intended to apply to the case as an entirety, and 
in such a way that each défendant could make the assertion upon the 
merits of the claim. and as applicable to the basis of the cause of 
action itself, and not merely by one défendant as to an outside cir- 
cumstance (such as the origin of his appointment), having no real 
bearing upon the merits of the actual controversy involved in the 
plaintitï's suit. For that reason, the case of Railroad Co. v. Mills, 
113 U. S. 249, 5 Sup. Ct. 456, 28 L. Ed. 949, might hâve some spécial 
application in connection with the two cases cited from 173 U. S., 
19 Sup. Ct. To cases where corporations created by fédéral statutes, 
or receivers for thera, are litigants, différent considérations apply, 
and the law is conclusively settled by an unbroken line of authorities, 
beginning with Osborn v. Bank, 9 Wheat. 738. The statute ch-.ie- 
tering the corporation is the law of the United States under which 
such cases arise, but a judicial order appointing a fédéral court re- 
ceiver does not seem to me to be a law of the United States, within 
the meaning of the removal acts. While the right of one défendant 
to remove the action under such circumstances as this case présents 
is at least doubtful, it might be that the right of one to go to the 
suprême court from the highest court of the state would be clear 
under section 709, Eev. St. Many cases seem to indicate this. In 
the case of Carson v. Dunham, 121 U. S. 421, 7 Sup. Ct. 1030, 30 L. 
Ed. 992, it was held that, in order to give jurisdiction to a circuit 
court of the United States of a cause upon removal from a state 
court, it is necessary that the construction, either of the constitution 
of the United States, or of some law or treaty of the United States, 
should be directly involved in the suit, but that the jurisdiction for 
review of the judgments of state courts extends to adverse décisions 
upon the rights and title claimed under some authority exercised 
under the laws of the United States. 
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To sum up the whole matter: The real ground of support of the 
right of a fédéral court receiver of a mère state Corporation, or ot 
a partnership composed of citizens of the United States, to remore 
a case against him to this court now appears to be that such a suit, 
being ancillary to the one in which the receiver was appoint ed, is 
capable of being drawn to the jurisdiction of the latter by reason 
of the imputed diverse citizenship of the parties to it. The right of 
removal in such cases appears to rest upon those grounds, and not 
upon the proposition (which does not seem now to be certainly true) 
that such a suit against such a receiver is one "arising under the 
constitution or laws of the United States." The right to remove in 
such case, therefore, ultimately rests alone upon the attributed, and 
not upon the actual, diverse citizenship of the parties. That being 
so, the unquestioned joinder in this case of a citizen of Kentucky 
and the receiver defeats the right to remove, as both défendants can- 
not join in the pétition to do eo, as could those in a dual receivership, 
as in Toiûpkins v. MacLeod, where one receiver was actually, in his 
privaté capacity, a citizen of Kentucky. This is particularly so, in- 
asmuch as this case is not expressly covered by the language of the 
removal act, aa already indicated, even if as to one défendant, sued 
alone, it coùld properly be held to be a suit "arising under the consti- 
tution or laws of the United States." In the absence of any claim 
that tlère ^as a collusive joinder of the défendants in this case, and 
in view of the great probability that the suprême court will hold that, 
evèn as to the receiver, this case is not one arising under the consti- 
tutibn or laws of the United States, and because it seems reasonably 
certain under the removal act that this inséparable controversy can- 
not be removed to this court by one only of the défendants, even upon 
the ground alleged, I think the case musit be remanded; and it is so 
ordered. 

NOTE BT THE COURT. Sinee the dellverlng of this opinion the décision 
of the suprême court in the case of Railway Co. v. Martin, made May 21, 1900, 
has appeared, which seems fullv to support the conclusions reached in this 
case. 178 V. S. 245, 20 Sup. Ct. 854, Adv. S. V. S. 854, 44 L. Ed. — . 



RICHARDSON T. NEW ORLEANS DEBENTURH REDEMPTION CO., 

Limited. 

(Circuit Court of Appeals, Fifth Circuit May 29, 1900.) 

No. 930. 

1. Bakks— Receivino DBPosrr whbn Insolvent— Ownbrship of Monkt Dk 

POSITED. 

When a bank receives a deposit after hopeless Insolvency, the fraud 
avoids the implled contraet between the parties by which the relation of 
debtor and créditer would ordlnarily arlse, and prevents the money de- 
posited from becoming the property of the banli, and a trust la the équi- 
table resuit 
a. Same— Rbcovbry from RBCEivKn— Tracino Money Deposited. 

Where a banli receives a deposit on the day of its suspension, when 
It is known by its oflicers to be insolvent, and mingles the money with 
Its own funds, which, to an amount larger than the deposit, pass Into 
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the hands of a receiver, It Is not essential to the right of thé depositor 
to recover his deposlt from the receiver that he should be able to trace 
the identieal money deposited into the receiver's hands, but It Is sufficient 
that the amouat which went into his hands was increased by the amount 
of the déposât. 

Appeal from the Circu ; Court of the United States for the Eastem 
District of Louisiana. 

W. G. Cochran (F. L. Richardson, on the brief), for appellant. 
W. H. Eogers, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The bill in this case was iiled by the 
New Orléans Debenture Eedemption Company, Limited, against 
F. L. Richardson, as receiver of the American National Bank, to col- 
lect 11,658.60, which the company had deposited in the bank. The 
bill also embraced a claim for |1,152, the proceeds of certain collec- 
tions made by the bank for the plaintifE, but that part of the claim has 
been settled since the suit was brought. The company bases its 
right to recover the money on the alleged fact that the bank had re- 
ceived it as a deposit when it was hopelessly insolvent, and under such 
circumstances as to make the receipt of it a fraud. The facts averred 
and proved may be briefly stated: The American National Bank, a 
banking corporation organized under the laws of the United ytates, 
was on August 5, 1896, and prior to that time, engaged in a gênerai 
banking business in New Orléans. On that day the bank was hope- 
lessly insolvent, and had been so for a long time. Its condition was 
well known to its oflficers and managers. The appellee did not hâve 
knowledge of its condition. The appellee was a regular customer and 
depositor of the bank. When the bank opened on the 5th of August, 
1896, it had in cash on hand $15,897.54. Just before 3 o'clock on the 
same day, the appellee deposited in the bank $83.60 in silver and 
|1,575 in currency, making a total of $1,658.60. The entire cash de- 
posits received by the bank on that day amounted to $6,934.76. It 
paid out during that day $13,610.24. Just after 3 o'clock the bank 
closed its doors, and never reopened for business. The whole amount 
of cash in the bank after its doors were closed was $9,722, $500 of 
which was paid to the bank's attomey, and $9,222 turned over to the 
bank examiner, who subsequently turned over the same to the re- 
ceiver. Before receiving thèse funds the appellant had been duly 
appointed receiver of the bank by the comptroller of the currency of 
the United States. It is agreed that the books of the bank do not 
show how much of the cash which was turned over to the receiver was 
received by the note and collection clerk, or how much cash was re- 
ceived and not paid ont by the receiving and paying teller, or how 
much of the cash turned over to the receiver was part of the original 
funds in the bank on the morning of August 5, 1896. There was a 
spécial meeting of the directors of the bank at 8:30 p. m., Wednesday, 
August 5, 1896, at which meeting the président of the bank stated 
what had taken place during the day, and that the deposits received 
during the day had been set aside. The directors at this meeting 
approved of this action, and instructed the président to hold said de- 
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posits separate and apart from the banking funds, and to examine 
carefuUy into the condition of the bank; and report at the meeting to 
be held at 8:30 a. m. on the 6th of August. The évidence, however, 
showed that the deposits in cash réceived on the 5th of August were 
not really kept separate. AU of the money in the bank which had 
been reeeived as gênerai deposits, and which had not been paid ont, 
appears to hâve been handed to the receiver at the same time. Many 
dépositions were oiïered in évidence in the case, but it is not deemed 
necessary to state the évidence further. The circuit court (Parlange, 
District Judge, presiding) granted the relief prayed for in the bill. The 
decree is to the effect that the appellee hâve and recoVer from the re- 
ceiver the sum of $1,658.60. The decree is given priority over the 
unsecured creditors of the bank. The receiver has appealed to this 
court, ând the decree is, assign^çl as en^or. 

Ordinarily, when funds are depçsjtèd in a bank, the relation of debt- 
or and creditor immediately arisee between the banker and the de- 
positor. The money deposited becomes the property pf the banker. 
He has the right to Use it, but must pay the debt to tHe depositor by 
cashing his checks. When the banker obtains the deposit by commit- 
ting a fraud, as by receiving it;after hopeless insolvency, the relation 
between the parties is very diiŒerent. The fraud avoids the implied 
contract between the parties that woul«i arise in its absence, and, hav- 
ing barred contract, a trust is the équitable resuit. The fraud itself 
gives no lien. The fraud prevents tte money deposited from becom- 
ing the property of the banker, and thereby prevents the relation of 
debtor and creditor arising betwee,n the parties. As the money doea 
not become the property of the banker, it, of course, remains the prop- 
erty of thé depositor. In the banker's hands, therefore, it is a trust 
fund, — as muph s6 as if it; had been a spécial deposit. The money 
which the banker bas reeeived in due course of honorable business 
before insolvency has become his property, and he the debtor of those 
who deposited it. Now, if the banker, having money in his bank, 
fraudulentïy receives other money, and mingles. it wifh the moneys on 
hand, can the defrauded depositor reipl^iim his money? That is the 
question presented by this case. The. bank reeeived |1,658.60 of the 
appellee's money just before it closed,. i It was reeeived under circum- 
stances of ïràud, so that it remained the property of the appellee. It 
passed with the other funds to the hands of the receiver; or, if the 
identical mopey did not so pass to the receiver, the sum turned over to 
the receiver was ipcreased exactly $1,658-60 by the appellee's deposit. 
This is clear, because ,if, aft^r recéijVing the appellee's deposit and 
placing it.witb, the général funds, payments were made out of the 
mass of money during^he busine^ of the day, itis.immaterial whether 
the identical dollars deposited by the appellee were paid out or not. 
The amount th^t wept into the hands of the receiver was, by the de- 
posit of thefljppellee, increased to thç; amount of the deposit made by 
it. If we flnd that the transaction lietween the appellee and the bank 
created a trust or lien o© the funds of the bank with which the ap- 
pellee's deposit was mingled, the trust or lien exfended to the whole 
mass of money, and the paying out of part of it would not remove the 
charge fron;i the rémainder. The, question, then, i» reduced to this: 
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If a banker takes |1,000 net his own, and mixes tlie sum with $10,000 
oî his own money, can the owner of the |1,000 reclaim it? Has he, 
in equity, a charge on the whole to the amount of his money which has 
gone into it ? Formerly, it waa held that he had not. The équitable 
right of f ollowing misapplied money, it was said, depended on identify- 
ing it, the equity attaching to the very property misapplied. Money, 
it was said, had no earmarks, and the tracing of the fund would 
fail. This view was manifestly inéquitable and unjust, and so, iinally, 
it was held that confusion by commingling does not destroy the equity, 
but couverts it into a charge upon the entire mass, giving to the pai'ty 
injured by the unlawful diversion of the fund a priority of right over 
the other creditors of the possessor and wrongdoer. Tiiis évolution 
of the doctrine of tracing trust funds is noticed incidentally by Mr. 
Justice Bradley in Frelinghuysen v. Nugent, 36 Fed. 22!), 239. To 
create the trust it is not necessary to show that the identical money 
went into the hands of the receiver. It is sufficient if the funds in 
his hands are increased by the deposit. In Bank v. Blackmore, 21 
€. C. A. 514, 516, 75 Fed. 771, 773, Judge Taft, delivering the opinion 
•of the circuit court of appeals for the Sixth circuit, said: 

"It may not be necessary to show earmarUs upon the proceeds of tlie thing 
parted with, to justify such a remedy, but it must at least appear that the 
funds in the hands of the receiver were increased or benefited by the pro- 
■oeeds; and the recovery is limited to the estent of this increase or benefit." 

In Association v. Austin, 100 Ala. 313, 321, 13 South. 908, 909. 
McClellan, J., delivering the opinion of the court, said: 

"We will concède that, so far as the right of the complainants to fasten a 
préférence lien in the nature of a trust on the assets of the hanls dépends 
upon the fraud of the banli and its officiais, their cases are made out on the 
facts we hâve stated. And if they had further shown that the identical money 
which was deposited by and collected for them, respectively, had come to 
the hands of the receiver, and was held by him in speeie at the time of bills 
filed, or that their funds had been mingled with the funds of the bank which 
came to the receiver's hands, and constituted, in part, the gross sum held 
by him, or that their identical money had been invested by the bank in tangi- 
ble property, which came to the hands of the receiver and was held by him, 
they would hâve been entitled to the relief they seek." 

The observations quoted from the last two cases cited show why, in 
those cases, the trust was not declared. In Quin v. Earle (0. C.) 95 
Fed. 728, 731, Judge Gray présents a very interesting discussion of the 
question and an accurate statement of the correct rule: 

"With regard to Personal property other than money, the question of iden- 
tification is generally easy of détermination. Not so of money, and perhaps 
some Personal property other than money. If thèse be confused in the mass 
of exactly similar things, spécifie identification becomes impossible. But the 
more modem doctrine has come to be that, where the fraudulent depositary 
so mingles goods which he has obtained by fraud with the mass of like goods 
of his own, the whole may be seized, or considered as held in trust, until 
équitable séparation of the property of the defrauded party is made. So, ad- 
vancing one step further, where money thus obtained has gone to swell 
the aggregate in the possession of the fraudulent party, it may, under proper 
-proceedings, be segregated in amount from such aggregate sum, and made 
the subject of a trust, in order to accomplish the ends of Justice. If my 
bushel of corn be obtained from me by fraud, and be poured into the mass 
-pf similar grain in the bin of the party committing the fraud, justice is sat- 
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Isfied, and no one can be wronged, by my having restored to me a bushel of 
the same grain out of the bin, though tbe Idéntlcal grains obtained from me 
are not restored. M, 6n the other hand, the funds In possession of the de- 
frauding banls be not Increased by the property or the money so obtained, 
so that the aggregate amount of assets for distribution among the gênerai 
creditors is not made larger by reason of the plaintilï's contribution thereto, 
then this extension of the doctrine of identification will not apply, and the com- 
plainant cannot hâve remedy as for a preferred claim." 

Sir George Jessel, master of the relia, in the case of Knatchbull v. 
Hallett, 13 Ch, Div. 696, 707, reviewed the English cases on this sub- 
ject. He shows the struggle of the able judges of the law courts over 
the earmarking of money, and that flnally Lord Ellenborough throws 
over the doctrine as to money not earmarked not being folio wed. We 
cannot take space to cite and quote the many cases commented on by 
the master of the rolls. The opinion is marked by a keen sensé of 
equity and strong common sensé. On the direct point in question hère 
he says: 

"I hâve only to advert to one other point, and that Is this; Supposing, 
instead of being invested in the purchase of land or goods, the moneys were 
simply mixed with other moneys of the 'trustée,'— using the term again in 
its full sensé, as including every person in a flduciary relation. Does it malce 
any différence according to the modem doctrine of equityî I say, none. It 
would be very remarkable If it were to do so. Supposing the trust money 
was 1,000 sovereigns, and the trustée put them into a bag, and by mistake, 
or accident, or otherwise, dropped a sovereign of his own into the bag. Could 
anybody suppose that a Judge in equity would find any ditflculty in saying 
that the Géstui que trust has a right to take 1,000 sovereigns out of that bag? 
I do not like to eall it a charge of 1,0Û0 sovereigns on the 1,001 sovereigns, 
but that Is the effect of it. I hâve no doubt of it" 

The suprême court, in an opinion concurred in by ail the justices, 
quotes with approval the doctrine enunciated by the master of the 
rolls. Mr. Justice Matthews, delivering the opinion, makes this in- 
dorsement of Knatchbull v. Hallett, supra, on the point hère in ques- 
tion: 

"But he [Sir George Jessel] dissents from the application of the rule made 
by Lord Ellenborough, when the latter added, 'which is the case when the 
subject is turned into money, and confounded in a gênerai mass of the same 
description'; for equity will foUow the money, even if put into a bag or an 
Indistinguishable mass, by taking out the same quantlty. And the doctrine 
that money has no earmark must be taken as subject to the application of this 
rule;" Central Nat. Bank v. Connectlcut Mut. Life Ins. Co., 104 U. S. 54, 69, 
26 L. Ed. 693, 700. 

There should be no question about this doctrine on principle. If 
one's money is invested in land, the title being taken in anothefs 
name, equity créâtes a resulting trust in the land as against the wrong- 
doer. If an agent, bailee, or trustée invests another's money in Per- 
sonal property, a trust results. If one's money is lent, and a note or 
bond taken, the owner of the money can hâve a lien or trust declared 
on the note or bond to secure his money so used. Numerous cases 
show that money can be traced into other assets, notes, bonds, and 
stocks. There is no good reason for not applyiug the same doctrine 
to money, the measure and représentative of ail property. If one'a 
money is used with other money in buying a bond, equity can fasten 
a lien on the bond, and sell it to reimburse the one whose money has 
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been so used. So, we think, if one's money is wrongfuUy mingled with 
a mass of money, that equity can direct the possessor and wrongdoer, 
or his successor, to take out of tlie mass a sum sufficient to make resti- 
tution. Tlie decree of the circuit court is aiflrmed. 



BICHAEDSON v. NEW ORLEANS COFFEE CO., Limited. 

(Circuit Court of Appeals, Fifth Circuit. May 31, 1900.) 

No. 931. 

1. Banks— Drafts Dbposited fou Collection— Effect op Bank's Insolvenct. 

Checlcs and drafts delivered by a depositor to a bank for collection and 
deposit at a time when the bank was insolvent, and known to be so by 
its offlcers, and wbicli had not been collected when the bank closed its 
doors, remain the property of the depositor, altJiough they were indorsed 
to the bank wlthout qualification, and on their subséquent collection by 
the recelver the proeeeds may be recovered from him by the depositor. 

2. Samb— Receiving Deposit -when Insolvent — Ownership of Money De- 

POSITE D. 

Money deposited in a bank on the day it closed its doors, and when 
it was known by its officers to be insolvent, remains the property of the 
depositor, and may be recovered by him from the recelver, where It is 
shown that it went to increase the sum which came Into his hands. 
8. Samb — Rioht op Depositor to Keolaim. 

On the day a bank closed its doors, and when It was known by Its 
oflicers to be insolvent. complainant, a customer, made a deposit of 
money, and also of certain checks and drafts for collec-tion and crédit, 
ail of which were credited, at the time, to its account. During the day, 
it also purchased drafts from the bank, for which it gave checks about 
equal in amount to its entire deposit, but such drafts were returned 
unpaid, and were tendered back to the receiver. Bdd, that the pur- 
chase and sale of the drafts was a separate transaction, which, as it did 
not creat« any liability affecting the gênerai creditors of the bank, and 
was in itself fraudulent on the part of the bank, did not aff ect complain- 
ant's right in equity to reelaim the deposits from the receiver." 

Appeal from tlie Circuit Court of the United States for the Eastem 
District of Louisiana. 

The bîU in this cause was filed in the circuit court of the United States for 
the Eastern district of Louisiana by the New Orléans CofCee Company, Limited, 
a Louisiana corporation, against Frank L. Richardson, as receiver of the 
American National Bank, a banking corporation organized under the laws 
of the United States. It is shown by the bill that Richardson had been ap- 
pointed receiver of the bank by the comptroUer of the currency of the United 
States. On the 5th of August, 1896, the bank was doing business in the city 
of New Orléans, and on that day the New Orléans Cofifee Company, Limited, 
in the usual course of business, deposited in the bank drafts on banks outside 
of the city of New Orléans aggregating |610.06, checks on banks in the city 
aggregating $146.82, and $172 in currency, and a check on the American Na- 
tional Bank for $25.78. Bach check and draft was indorsed, "Pay to the 
order of the American National Bank." The évidence In the case shows that 
the checks and drafts were deposited for collection. The deposits were ail 
entered in the pass book of the complainant, the New Orléans CofCee Com- 
pany, Limited,— the out-of-town checks in one item, and the cash and the 
checks on the New Orléans banks in another. On the morning of August 5, 
1896, the complainant had a balance in the bank to Its crédit of $1,136.79; 
addiug the deposits made that day, it had a total to its crédit of $2,091.45. 
On the same day the complainant bomght of the bank two New York drafts, 
one for $2,000 and the other for $50, and gave to the bank Its check ter 
102 F.— 50 



786 102 FEDERAL REPORTER. 

$2,050. The complalnant also drew clieeks on that day for ?10, $47.05, and 
$185. Thèse drafts and checks were not paid. The bank elosed Its doora 
shortly after 3 o'clock that aftemoon. The direetots of the bank declded next 
morning not to reopen for business. The bank, at the time it received thèse 
deposits, was insolvent, and had been so for some days previous, and its con- 
dition was known to its officers^ The cashier, at that time, was in New 
York trying to negotiate a loan to tide the bank over its difficulties. On the 
evening of August 5, 1896, at about 8 o'clock, the note and collection clerlc 
of the bank received instructions to keep the drafts and checks received that 
day separate from the funds of the bank. The city checks so deposited were 
coUected next morning. The ont of town drafts and checks were afterwards 
collected by the bank examiner, who took charge of the bank before the re- 
ceiver was appointed. After the receiver was appointed, the procecds of ail 
the checks and drafts and the cash in the bank were delivered to him. The 
currency so deposited was at once mingled with the funds of the bank at 
the bank teller's desk, and It served to Inerease the sum tiiat went into the 
hands of the receiver. When the bank openéd on the morning of August 5, 
1896, it had on hand, as gênerai deposits, $15,897.54. The entire amount of 
cash depçsited on that day— the last day the bank was open— was $6,9;54.76, 
and the amount of cash on'hand when the bank elosed its doors, and which 
was aherwards delivered td the receiver, was $9,222. This money is reserved, 
and is in the hands of the receiver. The check on the American National 
Bank for $25.78 was chargea to the acconnt of J. W. Platt, and credlted to 
the account Of the complainant, and that transaction neitlier' increased nor 
diminished the funds of the bank. After the return of the New York drafts 
for $2,050 unpaid and dishonored, the complainant tendered them to the re- 
ceiver, and demanded the return of his entire deposit of August 5th as a 
preferred creditor. The receiver refused to return the monéy, and the bill 
in this case was flled. The foregoing facts' were alleged in the bill. It was 
also averred that the complainant was Ignorant of the condition of the bank, 
and that the bank, in réceiving the deposits when It was insolvent, perpe- 
trated a fraud upon the Complainant. The pnrpose of the bill is to reseind 
the purchase of the New York drafts, and tO obtain a decree for the entire 
amount of the currency, checks, and drafts deposited by the complainant on 
August 5, I89d. The court below denied the clalm for $25.78, the amount of 
the check on the American National Bank, bu* entered a decree for the com- 
plainant in the sum of $928.88, beîng thé balance of the deposits made on 
August 5th, including the checks and thé' éurrency, and rescinded the trans- 
actions with référence to the New York drafts. From this deéree, the re- 
ceiver appealed to this court, and the decree, with the proper spécifications, 
is assigned as eiTor. 

W. C. Cochran (F. L. Richardson,. on the brief), for appellant. 
Joseph P. Blair (Denégré, Blair & Denégré, on tHe brief), for ap- 
pellee. 
Before PAEDEE,McCOKMICK;, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judgë, after stating the case as above, delivered 
the opinion of the court. 

AU the money in dispute in this case except |172 was collected on 
checks and drafts which the appellee deposited with the American 
National Bank. The checks and drafts were entered on the appellee'a 
pass book, each having been indorsed, "Pay to the order of the Ameri- 
can National Bank." There is évidence in the case showing that the 
checks and drafts were deposited with the bank for collection. The 
bank was then about to close. Its insolvent condition waS known 
to its offlcers. At about 8 o'clock in the ievening of August 5, 1896, 
the day the deposits were made, the bank offlcers instructed the note 
and collection clerk to keep the drafts and checks received that day 
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separate from the funds of the bank. After receiving thèse checks 
and drafts, the bank closed its doors at about 3 o'clock on the same 
day, and was net again opened for business. The checks on the New 
Orléans banks were coUeeted the next day, and later the drafts on the 
banks outside of the city were collected by the bank examiner, and the 
money was ail placed in the hands of the receiver. The appellee 
claims that it bas the right to recover this money because the absolute 
title to the checks and drafts did not, on the facts, pass to the bank; 
that, until they were collected, the relation between the bank and the 
depositor was that of principal and agent. The appellee also claims 
the right to recover the money because it was a fraud, on the part of 
the bank, to receive the drafts and checks as deposits in view of the 
hopeless insolvency of the bank, which was known to its oflficers. 
There is no trouble about tracing thèse funds. They were ail collected 
after the bank closed its doors, and collected after the officers of the 
bank had given instructions that the checks and drafts received on 
August 5th should be kept separate from the gênerai funds of the 
bank. The évidence shows that thèse funds went into the hands of 
the receiver, and are now held by him. We are therefore confronited 
with the plain question: Is the New Orléans Coffee Company, Limit- 
ed, the depositor, equitably entitled to thèse funds, or is the receiver 
of the bank entitled to them? The receiver can, of course, only claim 
them for the benefit of the gênerai creditors. His contention, then, 
is this: that although thèse checks and drafts were received after the 
bank was insolvent, and collected after its doors were closed, and the 
funds kept separate, he should now be permitted to take thèse funds, 
and mingle them with the other assets of the bank, and distribute 
them with the other assets among the gênerai creditors. The argu- 
ment is that this customer, the appellee, who dealt with the bank on 
the last day of its business existence, should fare no better than those 
who dealt with it previously. This view, however, cannot prevail, 
because the court must look at the spécial transaction between this 
appellee and the bank. If that transaction was such that the bank 
was only the agent of the depositor to make the collections, thp 
funds, of course, never became the property of the bank, and they can 
therefore be reclaimed by the appellee. This cornes from the fact 
that a flduciary relation exists between the agent and the principal, 
making the fonner in equity a trustée, and the agent, of course, is not 
permitted to couvert the funds of the principal. The principal is al- 
ways permitted to recover his funds if they can be traced. It is 
equally true that a fraud on the part of the bank in x>rocuring funds 
or in receiving checks and drafts for collection would hâve the elîect 
of making the bank hold the checks or drafts or other proceeds in 
equity as trustée for the depositor. And, as in this case, when the 
funds can be traced, the depositor or owner of the drafts can recover. 
In Eichardson v. Denegre, 35 G. G. A. 452, 93 Fed. 572, this court held 
that "checks delivered to a bank by a depositor for collection and de- 
posit at a time when the bank was insolvent, as must hâve been known 
by its officers, and which had not been collected when the bank closed 
its doors, remain the property of the depositor, and may be recovered 
by him from the receiver." It is true that the checks in the case just 
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cited wère indorsed "For deposit," and that in the instant case tlie în- 
dorsement was without qualification. Tiie drafts and checka, however, 
were credlted on tlie pass bock of tlie appellee, and the évidence siiows 
tliat they were delivered to the bank for collection. There was no 
intention by the transaction to create the relation of debtor and créd- 
iter before the bank made the collections. If there had been such 
intention, the fraud on the part of the bank would hâve defeated the 
intention, and preserved the fund for the depositor so long as it could 
be traced. The form of the indorsement, however, cannot be a matter 
of conséquence or change the principles involved in a case where the 
litigation is between the original parties, no innocent holder of the 
paper having intervened. In Bank v. Armstrong, 148 U. S. 50, 13 
Sup. et. 533, 37 L. Ed. 363, a bank holding paper for collection passed 
into the hands of a receiver. The court held that the relation between 
the bank and the depositor as to qncollected paper was that of princi- 
pal and agent, and that the money collected on the paper after the 
bank had closed, which had not been commingled with the gênerai 
funds of the bank, could be reclaimed. The principle announced in 
that case mistains the decree of the circuit court in this case, for 
the reason that the bank was the agent of the depositor, and that a 
trust obligation was created by such agency. Morse states the ruie 
that should govern in such cases: 

"After a bank bas suspended, it ought not to recelve payments upon busi- 
ness paper previousiy deposlted with it for collection, or, at least, not in such 
a manner that the money so received by it will pass into Its gênerai assets, 
and the owner of the paper wlll be placed In the position of one of its cred- 
itors, entitled only to take his dlvldend. * • * Proceeds received after 
the bank becomes insolvent are held In trust, and may be recovered in fulL" 
1 Morse, Banka (3d Ed.) § 248a. 

This view is sustained by many authorities, the facts varying in 
each case, but the principle being the sàme. Levi v. Bank, 5 Dill. 
104, Ped. Cas. No. 8,289; In re Havens, 8 Ben. 309, Fed. Cas. No. 
6,280; Kichardson v. Banking Co., 36 0. 0. A. 307, 94 Fed. 442; Same 
V. Bank, 36 C. C. A. 315, 94 Fed. 450. 

The other point made by the appellee is equally as conclusive. The 
fraud of the bank would prevent its obtaining title to the checks and 
drafts and their proceeds. In Eailway Co. v. Johnston, 133 U. S. 
566, 10 Sup. a. 390, 33 L. Ed. 683, the court held: 

"When a bank has become hopelessly insolvent, and its président knowa 
that it is so, it is a fraud to receive deposits of checks from an Innocent de- 
positor, ignorant of its condition, and he can reclalm them or their proceeds." 

There can now be no doubt about the fact that it is well settled by 
authority that a bank should not continue business when it is known 
to its oiflcers that it is hopelessly insolvent. The relation between a 
bank and its customers is such that great confidence is asked and re- 
posed. A banker who knows that he is hopelessly insolvent cannot 
honestly continue business, and receive money from his customers. 
He may not intend to defraud a particular customer, but he will be 
held, of course, to hâve intended the inévitable conséquences of his 
act, — that is, to cheat and defraud ail persons whose money he re- 
ceives and whom he fails to pay before he etopa business. A banker 
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who receives money or drafts for collection under such circumstances 
gets no title, légal or équitable, and the funds or proceeds can always 
be claimed and recovered by the owner when they can be traeed and 
identiûed. On August 5, 1896, the day thèse drafts were placed in 
the hands of the bank, the appellee bought of the bauk, drawing its 
check on the bank for the purpose, two New York drafts aggregating 
|2,050. Thèse drafts were worthless and were returned unpaid. ïhe 
appellee also drew some small checks, which were also dishonored 
and unpaid. The appellant now insista that the purehase of thèse 
drafts and the drawing of thèse checks defeat the right of the appellee 
to recover the money sued for. The appellee offered to surrender the 
drafts to the receiver when it demanded the proceeds of its drafts and 
checks, The sale of thèse worthless drafts to the appellee was also 
a fraud. We cannot think that the perpétration of the latter fraud, 
the sale of the worthless drafts, can in any way relieve the bank of its 
liability for the perpétration of the flrst fraud, the receipt of the daims 
for collection. The évidence shows that the appellee had no contract 
to draw against the deposit of the checlis and drafts. The appellee 
was solvent, and the bank had allowed it to overdraw. If the bank 
had been solvent and continued business, and had failed to collect 
the checks and drafts deposited with it, the appellee would hâve been 
required to pay for the Kew York drafts if they had been honored. 
The évidence shows that the purehase of the drafts was a transaction 
independent and separate from the deposit of the checks and drafts 
for collection. On the morning of August 5th, before the appellee 
made any deposits, it had to its crédit in the bank |1,136.79. This 
much more than covered the small checks drawn by the appellee on 
the bank, and leaves for considération only the effect on thia transac- 
tion of the purehase of the New York drafts, one for |2,000 and the 
other for $50. As thèse drafts were not paid, and as they did not 
diminish the funds in the bank or create any liability against it affect- 
ing the gênerai creditors, we do not think it had any effect upon the 
équitable rights of the appellee. The entries on the books of the bank 
in référence to the purehase of thèse drafts was a mère matter of 
bookkeeping, and should not be permitted to affect the substantial 
rights of the parties. 

The appellee was also entitled to recover the |172 deposited in cur- 
rency by it. The undisputed facts in the case show that this money, 
or its équivalent in cash, passed into the hands of the receiver. He 
either received the actual money deposited, or it served to increase 
the amount delivered to him. In the case of Richardson v. Rédemp- 
tion Oo. (C. C. A.) 102 Fed. 780, we hâve recently handed down an 
opinion which deals with the question of tracing cash deposits. The 
case is, on its facts, almost identical with the instant case, so far as 
the deposit of cash is involved. It is sufficient to say that when a 
bank, on the eve of insolvency, by committing a fraud obtains the 
money of a customer, and mingles it with the gênerai funds of the 
bank, the title to the money does not pass; and if the money is not 
expended, but kept in the bank and turned over to the receiver, the 
money, or a like amount, although mixed with the gênerai funds of 
the bank, can be recovered in a suit against the receiver. The circuit 
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court was right in deciding that; tte appellee could reçover tîie pro- 
œeds of the cliecks and draftg and the casa deposited. The decree 
of the circuit cotu-t is affirmed. 



HALB V. ALLINSON et al. 

(Circuit Court, E. D. Pennsylvanla. June 11, 1900.) 

No. 26. 

Equitt Jdkisdictioii— Suit bt Rkceivkh agaikst Stockholdbks— Multipli- 
CITY pp Sdits. 
Eqiiity Is without jurtsdictloji of a suit by the reeeiver of an Insolvent 

' corporation against niimerous stbclihoiders to recovèr an aMltlonal lia- 
bility Imposed by statute, on the single ground that a multitude of actions 
at law wlll thereby be avoided, where the aDiount;of the assessnient has 
been prevlously adjudicated in a général suit, and has been fixed at the 
full amount of the statutory liabllity, since no question remains in whlch 
the défendants hâve a eommon IntÈrest, and the suit is merely an aggre- 
gatlon of separate suits, each Involvlng sépara te Issues and having llttle 
relation to each: other, except that there Is a eommon plalntifC, and In 
each of whiçh the remedy at law Is adéquate. 

On Deïnurrer to Bill. 

Charles 0. Lister and M. H. BoutçUe, for complainant. 
John Or. Johnson and Walter 0. Rodman, for respondents. 

McPHERSON, District Judgè. The complainant is the reeeiver of 
the Northwestern Guarsinty Loan Company, a Minnesota corporation, 
and has been specially appointed by a court of that state to enforce 
the additional liabllity that is imposed upon stockholders of certain 
classés of corporations by the Minnesota constitution. The défend- 
ants are Pennsylvanla stoctholders, 47 in number, who were not 
served ^^fith' process and did not appear in the proceeding by which the 
Minnesota court ascertaiped what debts were due by the corporation, 
and how large the assessment upon each stockholder should be. The 
assessment was fixed at 100 per cent., and recovery is therefore sought 
of the whole amount that each défendant can be called upon to pay. 
The demurrer attacks the bill upon severalgrounds, of which only one, 
in my opinion, is necessary to bè considered, namely, that the com- 
plainant has an a.dequate remedy at law. 

As it stands, the bill is brought by two complainants; one being 
the créditer that began the foregping proceeding in Minnesota, and the 
other being the receivei^ that was thereupon specially appointed, — ■ 
both professing to sue in this jurisdiction for the equal beneflt of 
ail the çreditors of the coinpany. Tlie joinder of thèse two complain- 
ants is oné. of the grounds of depiurrer; but as leave has been asked, 
and is now granted, to dismise ttie credifor from the suit, I shall 
treat the bill ;as if it had been brôught, in the first instance by the 
reeeiver alone.; But, even thus considered, I think it cannot be sus- 
tained, becausé the complainant's remedy is properly at law. I hâve 
heretofore had pccasion to décide a similar question, in Tompkins 
V. Craig, 93 Fed. 885; and, without repeating the reasons there given 
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(to which I now take leave to refer), I adhère to that décision. It 
is, no doubt, true that the authorities are not uniform upon the point 
under considération, but I think this much, at least, maj be safely 
afïJrmed: Equity does not under ail circumstances acquire jurisdic- 
tion of a controversy against numerous défendants upon the single 
ground that a multitude of suits at law might therebj- be avoided. 
For example, if the receiver of an insoivent bank should corne into 
possession of 50 promissory notes, apparently due to the bank from 
as many separate debtors, he certaiuly could not join thèse défend- 
ants in one équitable proceeding, based upon ail the notes, merely 
because 50 suits at law might thereby be avoided. Neither would 
a court of equity acquire jurisdiction in such a case upon the addi- 
tional ground that the money, when collected, would become part of 
a fund that would be distributed under the court's control. The prin- 
ciples that might govern the distribution would not change the char- 
acter of the varioug liabilities sought to be enforced by the bill, and 
the receiver would be obliged to sue at law upon the separate légal 
obligation created by each contract, although the money realized by 
the suits might be afterwards distributed by a court of equity in ac- 
cordance with équitable principles. Neither would the court acquire 
jurisdiction in such a case if the further ground be added, that the 
receiver's right of action against each défendant was similar to his 
right against every other; being a right in each case to sue upon a 
contract made with the same insoivent, and evidenced by a written 
Instrument essentially of the same description. Moreover, if such a 
bill could be filed in equity merely because a multitude of suits at 
law would thereby be avoided, by what rule of computation should 
the objeetionable multitude be determined? Would 2 suits be suffl- 
ciently numerous? Or 5? or 25? And, if one bill might be filed be- 
cause there were 50 défendants, why might not two bills be filed, each 
selecting 25 défendants? I see no équitable principle, therefore, in the 
mère considération that the receiver might hâve a légal right to sue 
many debtors separately upon obligations similar in kind, or in the 
additional fact that the money recovered upon such obligations might 
afterwards be distributed under the supervision of a court of equity. 
Something more is necessary before the équitable jurisdiction will 
attach, and I think the needful something is this: Before a contro- 
versy between a receiver and numerous separate debtors of the cor- 
poration can be joined in one proceeding, there must be some common 
relation or common interest or common question to serve as a ba.sis 
for the joinder. In the absence of such a relation or interest or ques- 
tion, as is said by Mr. Pomeroy in the first volume of his treatise 
on Equity Jurisprudence (section 251), "the decree of a court of equity, 
and the relief given by it in one judicial proceeding, could not by any 
possibility prevail to prevent the multiplicity of suits which is the 
very object of its interférence." That is to say, the issues will still 
be actually numerous, and will still be essentially separate, although 
there is a foi-mal prêteuse that one suit only is being carried on. In 
section 269 the rule is stated affirmatively in the following language: 

"The weight of authority is simply overvvhelming that the jurisdiction may 
and should be exercised either on behalf of a numerous body of separate 
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elalmants agalpst a single party, or on behalf of a single party agalnst such a 
numerous body, although there is no common title nor community of right or 
of interest In the éubject-matter among those Indlvlduals, but where there Is, 
and because there is, merely a community of interest among them in the ques- 
tions of law and fact involved in the gênerai controversy, or in the kind and 
form of relief demanded and obtained by or agalnst each Individual member 
of the numerous body." 

And in section 274 a subdivision of the fourtli class of such con- 
troversies istlius described: 

"Suits by a single plaintifC agalnst a numerous body of persons to establlsh 
bis own right and defeat ail their opposing claims, where the claims of thèse 
persons are legally separate, arose at différent times, and from separate 
sources, and are common only with respect to their interest in the question 
involved, and in the kind of relief to be obtained by or agalnst each." 

Thèse quotations state the ruies that are relied on by the com- 
plainant to sustain the présent bill, but, assuming them to be correct, 
— and I hâve no disposition to controvert them, — I do not thinli the 
facts bring the bill within the raies. Each case is to be considered 
upon its own circumstances, in order to détermine whether the équi- 
table jurisdiction exists (Rich v. Braxton, 158 U. S. 406, 15 Sup. Ct. 
1006, 39 L. Ed. 1022); and, in my opinion, the circumstances of the 
case now before the court do not disclose a common interest between 
or among the parties, nor a common relation, nor a common interest 
in the questions involved or in the kind of relief to be obtained. The 
common interest of the stockholders in the question, how large the 
assessment should be, ceased when the decree of the Minnesota court 
upon that subject was entered. Thereafter a différent question arose 
for détermination, namely, can the assessment be lawfully enforced 
against the individuals chargea therewith? And in this question the 
interest of each stockholder is separate and distinct. The bill as- 
serts the conclusiveness of the Minnesota decree upon the défendants, 
so far as the necessity for the assessment and the amount chargea 
against each stockholder are concerned. Bank v. Farnum, 20 Sup. 
Ot. 506, Adv. S. U. S. 506, 44 L. Ed. — . Assuming that position 
to be Sound (and, if I do not so assume it; if thèse questions are still 
open for détermination, so far as the Pennsylvania stockholders are 
to be affected, — the bill must fail for want of necessary parties), it 
is clear that only tvpo classes of questions remain to be decided: The 
first is whether a given stockholder was ever liable as such; and the 
second is whether, if he were originally liable, his liability bas ceased, 
either in whole or in part. Manifestly, as it seems to me, the défend- 
ants hâve no common interest in thèse questions, or in the relief 
sought by the receiver against each défendant. The receiver's cause 
of action against each défendant is, no doubt, similar to his cause 
of action against every otber, but this is only part of the matter. 
The real issue, the actual dispute, can only be known after each de- 
fendant bas set up his défense, and défenses may vary so widely that 
no two controversies may be exactly or even nearly alike. If, as is 
sure to happen, differing défenses are put in by différent défendants, 
the bill evidently becomes a single proceeding only in name. In 
reality it is a congeries of suits with little relation to each other, 
except that there is a common plaintiff, who has similar claims 
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against many persons. But as each of thèse persone became liable, 
if at ail, by reason of a contract entered into by himself alone, with 
the making of which his co-defendants had nothing whatever to do, 
so he continues to be liable, if at ail, because he Mmseif, and not 
they, has done nothing to discharge the liability. Suppose A. to 
aver that his signature to the subscription list was a forgery; what 
connection has that avéraient with B.'s contention, that his subscrip- 
tion was made by an agent who had exceeded his powers? Or with 
C.'s défense, that his subscription was obtained by fraudulent repré- 
sentations? Or with D.'si défense, that he has discharged his full 
liability by a voluntary payment to the receiver himself? Or with 
E.'s défense, that he has paid to a créditer of the corporation a larger 
sum than is now demanded? Thèse are separate and individual dé- 
fenses, having nothing in common; and upon each, the défendant 
setting it up is entitled to a trial by jury, although it may be some- 
what troublesome and expensive to award him his constitutional right. 

But, even if the ground of diminished trouble and expense may some- 
times be suflScient, I should still be much inclined to hesitate before 
I conceded the superiority of the équitable remedy in the présent case. 
Such a bill as is now before the court is certain to be the beginning 
of a long and expensive litigation. The hearings are sure to be pro- 
tracted. Several, perhaps many, counsel will no doubt be conceraed, 
whose convenience must be consulted. The testimony will soon grow 
to be voluminous. The expense of printing will be large. The costs 
of witnesses will not in any degree be diminished, and, if some docket 
costs may be escaped, this is probably the only pecuniary advantage 
to be enjoyed by this one cumbersome bill over separate actions at law. 

A final word may be added: If I am to follow as an authority a 
dictum of the suprême court of the United States in Kennedy v. Gib- 
son, 8 Wall. 505, 19 L. Ed. 476, the bill might bave been dismissed 
without any discussion of the subject on principle. That was a 
case in which a receiver was seeldng to recover from stockholders of 
an insolvent national bank the additional liability imposed by the féd- 
éral statute, and in the course of the opinion the court, holding that 
the liability was several, and not joint, distinctly declared: 

"Where the whole amount Is sought to be recovered, the proceeding must 
be at law. Where less is required, the proceeding may be in equity, and in 
such a case an interlocutory decree may be taken for contribution, and the 
case may stand over for the further action of the court, if such action should 
subsequehtly prove to be necessary, until the full amount of the liability is 
exhausted." 

No doubt, this was a dictum, but, as the circuit court of appeals of 
the Sixth circuit has recently pointed out in Bailey v. Tillinghast, 40 
G. C. A. 93, 99 Fed. 801, it has since been recognized in several cases 
without qualification; and the court of appeals approved it also, say- 
ing: 

"Beyond doubt, the ruling that, where the whole amount of the liability Is 
sought to be recovered, the suit must be at law, was based upon the fact that 
in such a case the remedy at law is adéquate, and under the provision of sec- 
tion 723, Rev. St., the action must be brought there, and then the stockholder 
would be glven the privilège of a trial by jury." 
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Where the whole amount is sued for, tliere seems to be nothing fur- 
ther for equity to do. No account needs to be taken, no ascertain- 
ment of liability is to be had. No adjustment of equities is to be 
made. Nothiijg is to be done, èxcept to enforce a sépara te iudividual 
contra et for an undivided sum. For such enforcement tbe légal rem- 
edy is adéquate, even if the standard be applied, that "it is not enough 
that there is a remedy at law. It toust be plain and adéquate, or, 
in other words, as practical and efiflcient to the ends of justice and 
its prompt administration as the remedy in equity" (Rich v. Braxton, 
158 U. S. 406, 15 Sup. Ot 1017, 39 L. Ed. 1032),— or if the rule be 
remembered, that "the jurisdiction in equity attaches unless the légal 
remedy, both in respect to the final relief and the inode of obtaining 
it, is as efiflcient as the remedy which equity would confer under the 
same circumstances" (Kilboum v. Sunderland, 130 U. S. 514, 9 Sup. 
et. 596, 32 L. Ed. 1009). 

I shall not extend this opinion by examining in détail the cases 
cited by the learned counsel for complainant in their very able brief. 
Some of thèse décisions are easily difitinguishable from the case at 
bar, and if others seem, perhaps; to be at variance with the conclu- 
sion I hâve reached, I am content to hâve the subject reviewed in 
the light of the principles to which I hâve referred. Believing, there- 
fore, that the complainant should sue at law,— following in this dis- 
trict the course that he seemed to regard as adéquate in the district 
of Massachusetts (Haie v. Hardon, 37 0. G. A. 240, 95 Fed. 747),— I 
sustain the seventh reason assigned by the demurrer. 
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DINSMORE et al. v. SOUTHERN EXP. CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. June 7, 1900.) 

No. 820. 

1. CAHntERS— Statb: RBGUiiATiON— Gisorgia Statctks. 

The provisions of the constitution of Georgia requîring the législature 
to pass laws regulating freight and passenger tarifCs -within the state, 
and reguiations adopted by the railroad commission established by the 
statutes passed in pursuance theredf, administered subject to the limita- 
tion that the carriage cannot be required with^out reward or upon con- 
ditions amounting to the talîing of property for public use witljout just 
compensation, do not violate the constitution of the United States, but 
are within the powers of the state, and hâve full force as public law. 

8. Same— Rates Bstabltshbd by Commission— Power of Courts to Eeview. 
It is within the power and is the dutj' of the courts to Inquire whether 
rates prescribed by a state railroad commission are unjust and unreason- 
able, such as to constitute au uncoiistitutional invasion of property rights, 
and, if so, to enjoin their enforcement; but they are not authorized to 
revise or change a body of rates, which is a législative or administra- 
tive, rather than a judicial, function. 

8. Same — Express Companibs— Incrkasb of Rates to Covbr Internal Rkv- 

EKHE TaX. 

The provision of the war revenue act of 1898, imposing a stamp tax 
on express receipts, nelther authorlzes nor prohibits an Increase of rates 
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by an express company to cover the cost of the stamp reqnlred; and the 
action of a state rallroad commission authorized by statute to prescribe 
rates for carriage between points within the state, in prohibiting an ex- 
press Company from adding the cost of the revenue stamp to the maxi- 
mum rates prescribed, is within its jurisdiction and powers, and can 
only be set aside by the courts on the ground that the rates so com- 
pelled are so low as to be vlolative of constitutional rights. 

t. Al'PEAL — OliDER ON REVERSAI, — DiRECTING DiSMISSAL. 

Where the record shows that, in a suit in equity In the circuit court, 
a gênerai demurrer, also assignlng spécial grounds, was filed, and that 
the cause was heard on bill, demurrer, and a motion for a preliminary 
injunction, and an order granting an injunction, but neither sustaining 
nor overruling the demurrer, was filed, the circuit court of appeals, on 
an appeal from the order made, cannot properly direct the dismissal of 
the suit on the ground that the facts stated in the bill were insulBcient, 
and the demurrer should hâve been sustained, since, on sustaining the 
demurrer, it would be proper to permit the bill to be amended. Per 
Shelby, Circuit .Tudge, dissenting. 

6. Carrieks— Express Companies— Vaijdity op Ordbrs of State Board, 

Where a state railroad commission, prior to the passage of the war 
revenue act, had fixed maximum charges for the carriage of express mat- 
ter between points in the state, which were deemed reasonable, an order 
made by the commission after the passage of such act, prohibiting an 
express company from adding to the cîiarges prescribed the cost of the 
revenue stamp required on receipts, cannot be justified on the ground 
that such addition, which merely covered the increased cost of the serv- 
ice caused by the tax, made the rates unreasonable; and where such 
order required the stamp in ail cases "to be furnished, attached, eanceled, 
and paid by the express- company alone, and not by the shippers in 
whole or in part," it was not a régulation of rates, but, in effect. a con- 
struction of the fédéral revenue act requiring the tax to be borne by the 
company, and forbidding it to shift the burden on the shipper, and as such 
erroneous and beyond the powers or authority of the commission, and vold. 
Per Shelby, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Southern 
District of Georgia. 

The complainants, who are citizens of the state of New York, are share- 
holders in the Southern Express Company, a Georgia corporation, which has 
its principal office in the state of Georgia, and conducts the business of an 
express carrier in that state and In 10 of the neighboring states. The char- 
ging part of the bill in this suit avers, substantially: That the constitution 
of the state of Georgia, adopted December 21, 1877, expressly charges the 
législature of that state with the duty to pass laws from time to time to 
regulate freiglit and passenger tariffs, to prevent unjust discrimination on 
the various railroads of the state, and to prohibit the same from charging 
other than just and reasonable rates, and to enforce the same by adéquate 
penalties. ïhat, acting under this constitutional provision, the gênerai as- 
sembly of the state of Georgia passed an act on October 14, 1879, to carry 
the same into effect, the provisions of which act hâve been enlarged from 
time to time, and by an act approved October 21, 1891, the powers of the 
railroad commissioners were extended so as to give them authority to regu- 
late charges for express companies for transportation from one point to an- 
other in the state of Georgia. That, pursuant to this authority, ths railroad 
commissioners flxed and prescribed rules, tarifCs, and classifications governing 
express companies plying between points within the state of Georgia, and 
published and distributed their report of same to which the bill refers. That 
from the date of the adoption of thèse measures the Southern Express Com- 
pany conformed to the rules, orders, and tariffs so adopted by the railroad 
commission of Georgia, and were contlnuing to do so up to june 13, 1898, 
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wben the congress of the United States passed the act commonly desîgnated 
as the "War Revenue Act," by whJch It was made the duty of express com- 
panies on receiving a package for carriage ta issue a receipt for such pack- 
age, and providing that the reqeipt thus issued shoxild bear a one cent stamp. 
That Tipon the taking efCect of the war revenue act, July 1, 1898, the Southern 
Express Company asked and demanded the production by Its customers of 
the stamp required to be attached under the provisions of the act at the 
issuing of its receipts or bills of ladlng, insisting that it should not carry 
any package or issue its receipt therefor untll the sender or shipper furnished 
the necessary governmental stamp therefor. That certain cltizens of Georgia 
refused to fumish thèse stamps, or to pay for the same if furnished by the 
express Company, and thereupon eomplalned to the railroad commission of 
the state of Georgia, to wlt, the respondents Leander N. Trammell, Thomas 
C. Crenshaw, and Spencer E, Atkinson, who as such commission, on July 
11, 1898, lësued an order as foUows: "It being représented to the railroad 
commission of Georgia that the Southern Express Company, a corporation 
engaged as an express company in this state in the business of a common 
carrier of goods and merchandise for hlre, since the passage by the fédéral 
congress of an act approved June 13, 1898, entitled 'An act to provide vrays 
and means to meet war expendltures, and for other purposes,' has exacted, 
and continues to exact, from shippers, as a condition précèdent to forward- 
ing any goods tendered to- it for transportatlon between points wlthln thls 
state, the payment of a spécial tax upon such shipments Imposèd by sald act, 
thus Indirectly Increasing the cost of transportatlon beyond the rate fixed 
therefor by thls commission, It Is ordered that the Southern Express Com- 
pany do appear before this commission on the 18th day of July, 1898, then 
and tiere to show cause, if any It can, why It should not be held to hâve 
violated the rules and régulations of thls commission by the exactions or 
overcharges, as aforesaid, and why suit should not be instltuted against it 
in every case of such overcharges for the recovery of the penalty provlded 
by law for such illégal act" That the express company, in obédience to thls 
order, appeared before the commission, and "cause was shown respectfuliy 
denylng ail jurisdiction in the premises on the part of said commission, who 
on August 2, 1898, ordered and dlreeted sald stamp tax to be furnished, 
attached, canceled, and paid by the said Southern Express Company alone, 
and not by the shippers, in whole or In part." That on August 8, 1898, the 
compiainants duly requested : the Southern Express Company and Its direct- 
ors, and each of them, in wrlting, to omit and refuse to pay, and to refrain 
from paying, the sald tax, and to test the constitutlonality of the said ac- 
tion, and to refrain from voluntarily placlng stamps upon its sald receipts, 
and canceling the same, before delivery, and to apply to a court of compé- 
tent jurisdiction to détermine the liabillty of the company under the said 
act, in the mode and manner as required by the said railroad commission. 
That on the same day (August 8, 1898) the board of directors replled to thls 
request, statlug that they deemed It Inexpedlent to comply wlth It, on the 
ground that the failure to comply wlth the requirements of the order of the 
Georgia railroad commissioners of August 2, 1898, would subject the company 
to litigation with the authoritles of the state of Georgia and the said railway 
commission, and the company would thereby mn the rlsk of Incurring pen- 
alties under the laws of Georgia, and of so cloudlng the title to Its corporate 
franchise and rights as to embarrass its action. It replled, further, that the 
company "will notify the railroad commission of Georgia that, while respect- 
fuliy protesting against the legaUty and validity of its order of August 2, 
1898. the company will abide by and perform the same, and also that the 
company will file Its application to sald commission to be allowed to coUect 
from the shipper, In addition to the existlng rates sanctloned by the com- 
mission, the amount of war revenue tax held by the commission to be payable 
by the company, and In aid thereof wlll présent to the commission a re- 
newed request for the suspension of the order of August 2, 1898, until décision 
has been rendered on such application." On August 29, 1898, the board of 
directors notlfied the compiainants that the railroad commission of Georgia 
had denied the appUcation of the company to be allowed to coUeet from the 



TRAMMELL V. DIXSMOEE. 797 

ghipper, In addition to the existing rates sanctioned by tlie commission, tlie 
amount of ttie war revenue tax held by the commission to be payable by tlie 
Company, and tbat the company was then observing the Georgia railroad 
commission's rates on intrastate business in Georgia, and was as to such 
business paying the amount of the war revenue tax, without charging the 
same to the shipper, or endeavoring to coUect tbe same from the shipper. 

Thereafter (October 27, 1898) the bill in this suit was filed, from which 
we make the folio wing literal excerpts: "And the complainants aver that 
there is no reason to believe that there ean be and wiU be an increase of 
complainants' local and intrastate business; that the cost of conducting said 
business has been flxed by years of expérience, and the amounts now paid 
therefor are the lowest that can be obtained and adopted, and by which the 
public can be satisfactorily served, by said express company; that the 
charges fixed by the said commissioners before the passage of the said rev- 
enue law were established so as to enable the company to live, operate, and 
pay a fair dividend or return to its owners for the money and property em- 
barked in the said business, and that the order of the said commissioners re- 
quiring the payment by the said company of the said one cent stamp on 
ail bills of lading and receipts that it issued for the business done was 
resolved upon by the said commissioners illegally and arbitrariiy, and will 
cause a large réduction In the income of the company; that the enforcement 
of this order will be unfair, unjust, and unreasonable; that the rates of 
carriage now imposed require the said express company to carry many classes 
of freight at barely cost, and the expense incident to said service will in 
future be materially increased by the stamp aforesaid; that the payments 
for said stamps thus required to be made as a part of the rates imposed on 
the express company, and under which it must do business by the order of 
said commission, will resuit in irréparable damage and injury, and will cause 
a diminution of income, as nearly as can bo ascertained, of forty thousand 
dollars ($40.000) per annum, and a loss to complainants, in a decreased value 
of their shares, of ten thousand dollars or other large sum. • * * Your 
orators further show that the said Southern Express Company and its directors, 
having declared their intention to do so, will now pay the said revenue tax 
ont of the income and profits of the company, and wili thereby diminish the 
assets of the company, and lessen the dividends thereon, and the value of 
its shares, and will also pay the tax to the state on Its gross income, with- 
out any déductions therefrom of the revenue tax so imposed; that the vol- 
untary compliance with the provisions of the said order of the railroad com- 
mission will expose the express company to a multiplicity of suits by and 
on behalf of its numerous shareholders, which will work irréparable injury to 
the business of the company, and involve it in grcat and irréparable damage 
to your orators and of ail the other shareholders. » » * Your orators 
pray: (1) That it may be adjudged and decreed that the order of the rail- 
road commission of the state of Georgia of August 2, 1898, requiring the 
Southern Express Company to pay the amount of the war revenue tax on 
business from one point to another in the state of Georgia without endeavor- 
ing to collect the same from the shippers, or requiring them to make the pay- 
ment thereof before the issuing of the said receipts or bills of lading, to be 
without jurisdiction on the part of the said commission, tmconstitutional. 
null, and void. (2) That the Southern Express Company, its offlcers and 
agents, be restrained from voluntarily complylng with the provisions of the 
said order of the said railroad commission of August 2, 1898, and paying the 
said war revenue tax as aforesaid. (3) That the attomey gênerai of the 
state of Georgia be restrained from instltuting any suit of any sort against 
the Southern Express Company for the purpose of enforcing the provisions 
of the said order of the said railroad commission of August 2, 1898. (4) That 
a writ of provisional and perpétuai injunetion, of the same purport, ténor, 
and efCect as hereinbefore set forth, be granted to complainants. (5) That 
your orators may bave such other and further relief In the promises as the 
nature of the case shall require and to a court of equlty may seem meet." 

The respondents submitted a gênerai demurrer to the bill, assigning for 
cause thereof that it appeared by the bill and amendment that the corn- 
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plalnants were not entitled to the réUef prayed for, and that there was no 
equity in the blll and amendment; and, for spécial cause of demurrer 
(besldes others not necessary to state), showed that the court had no juris- 
dictlon of the matters set forth in tiie complainants' bill to grant relief in 
the premises, "(b) because the aets complàined of agalnst thèse défendants, 
as set forth in said blll, are eléarly within the jurisdietion and discrétion 
of the rallroad commission of Georgia, undér the constitution and laws of 
said state, and the courts hâve no jurisdietion to control said commission in 
such matters, nor to restrain by InjUnctlon the exercise of such discrétion, 
it not appearing from the allégations in said bill that there was any déniai 
of the constitutional rights of complainants, or of the Southern Express 
Company, or of any gross abuse of discrétion; (c) because the power to pre- 
scribe just and reasonable rates Is législative, and not judicial, and there- 
fore the courts hâve no jurisdietion to inquire whether such power were 
well and properly exercised by the sîild commission,— especially Is thls true 
on the présentation of the facts as set out In complainants' blll." 

The record shows that certain extraets from the Twenty-SIxth Annual Re- 
port of the Rallroad Commission of Georgia, for 1898, to whieh the bill had 
referred, were ofïered in évidence by the rallroad commissionérs, and admit- 
ted; the extracts being Tariff A, Tarlff B, TarifC E, and rules from one to 
11, Inclusive, applicable thereto. From the slipplemental brief submitted in 
this court by counsel for the complainants (appellees and cross appellants 
hère), It àppears that on the hearing In tbe circuit court "the commission 
stood upon its demurrer with Its évidences of rates tal^en from their annual 
report to the executive of the state." From the original brief submitted by 
counsel for Dinsmore and others, the complainants, we learn: 

"The order complàined of is as foUows: 

" 'Office of the Rallroad Commission of Georgia. 

. "'Atlanta, Ga., August 2, 1898. 

" 'In re complalnt agalnst the Southern Express Company for overcharge 
în demanding that shippers furnish revenue stamps to afflx to bills of lading 
or reeeipts: On motion of Commissioner Crenshaw, It Is ordered that the 
report and opinion this day flied by Commissioner Atkinson, to whom the 
above-entitled matter was referred, be, and the same Is hereby, adopted as 
tlie opinion and judgment of this commission. And It Is further ordered 
that unless within five days from this date this commission is advised by 
the Southern Express Company that It bas discontinued the practice of ex- 
acting from shippers the duty of furnishing the requisite revenue stamps 
to be attached to bills of lading or reeeipts as a condition précédent to re- 
ceiving and forwarding goods teudered for shipment, that this commission 
will take such légal steps as may be necessary to enforce compliance with 
its rules and régulations. 

" 'By order of the board, L. N. Trammell, Ohairraan. 

" 'J. D. Massey, Secretary.' 

"The foregoing order, and the report and opinion of Commissioner Atkin- 
son therein referred to, are attached to the brief submitted by counsel for 
the rallroad commission of Georgia. In that réport and opinion two questions 
are considered: (1) Does the act of the fédéral congreès in question impose 
upon the express Company the duty of furnishing the requisite revenue stamp 
to be afflxed to the bill of lading required in the case of each consignment 
to be issued by the carrier? (2) If so, is the refusai to accept and forwa,rd 
SDch goods, except upon the Condition that the shipper shall bear the burden 
of the carrying to the extent of provldlng such stamp In addition to the 
payment of the regular rate prescrlbed by this commission for the trans- 
portation of such goods, a violation of the law which prohiblts carriers from 
■exacting a rate of transporta tion In excess of the maximum rate so pre- 
■scribed?" 

The resuit of the considération of the flrst question Is thus expressed in 
the report: "The better conclusion Is that when the congress required car- 
riers to issue a bill of lading to every shipper Its purpose was to require 
the issue of such évidence of contract of afiCreightment as would enable the 
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shipper to enforce the duty of carriers; and, since afBxing the stamp was 
necessary to the completlon of sueh a bill of lading, the duty was, by nee- 
essary implication, imposed upon the carrier of furnishing and eancellng It" 

In answer to the second question, namely, whether or not the exaction of 
the cost of a revenue stamp from a shipper amounts to a violation of the 
law which prohibits carriers from exacting a rate of transportation in excess 
of the maximum rate prescribed, and hence an "extortion," within the 
meaning of that term as employed in section 2187 of tie Civil Code of 
Georgia, which provides: "If any railroad corporation organized or doing 
business in this state under any act of incorporation or gênerai law of this 
State now in force, or which may hereafter be enacted, or any railroad 
corporation organized or which may hereafter be organized under the laws 
of any other state, and doing business in this state, shall charge, coUect, 
demand or receive more than a fair and reasonable rate of toll or compen- 
sation for the transportation of passengers or freight of any description, 
or for the use and transportation of auy railroad car upon its tracli, or any 
of its branches thereof, or upon any railroad within this state which it has 
the right, license or permission to use, operate or control the same shall be 
guilty of extortion, and upon conviction thereof, shall be dealt with as here- 
inafter provided,"— the conclusion Is reached that tbe Southern Express Com- 
pany, "in refusing to accept for shipment goods tendered to it without the 
prepayment by the shipper of the revenue tax required by it to be afflxed 
to its bill of lading, violâtes the provisions of the act hereinbefore referred 
to, and ineurs the penalties which are therein prescribed." 

The first prayer of the bill was granted, and a provisional injimction against 
the railroad commission was also granted. The second and third prayers 
were refused. 

J. M. Terrell, for appellants Trammell et al. 

F. H. Miller and W. K. Miller, for appellees Dinsmore et al. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Subject to the limitation that the carriage cannot be required with- 
out reward, or upon conditions amounting to the taking of property 
for public use without just compensation, a state has power to pre- 
scribe the charges of public carriers for the carriage of persons and 
merchandise within its limits. The acts of the législature of Georgia 
constituting the railroad commission, and prescribing its powers and 
duties, do not violate the provisions of the Georgia constitution. And 
the provisions of that constitution, and of the statutes passed in pur- 
suance thereof, administered subject to the limitation that the car- 
riage cannot be required without reward, do not violate the consti- 
tution of the United States, and hâve full force as public law. Rail- 
road Commission v. Smith, 70 Ga. 694, alfirmed by the suprême court 
of the United States, 128 U. S. 174, 9 Sup. Ct. 47, 32 L. Ed. 377; Rail- 
road Commission Cases, 116 U. S. 307-331, 6 Sup. Ct. 334, 348, 349, 
388, 391, 1191, 29 L. Ed. 636; Reagan v. Trust Co., 154 U. S. 362, 14 
Sup. Ct. 1047, 38 L. Ed. 1014; Road Co. v. Sandford, 104 U. S. 578-598, 
17 Sup. Ct. 198, 41 L. Ed. 560; Smyth v. Ames, 169 U. S. 466-550, 18 
Sup. Ct. 418. 42 L. Ed. 819; Houston & T. C. R. Co. v. Metropolitan 
Trust Co. of City of New York (C. C.) 90 Fed. 683. 

The Southern Express Company, as to its business condueted be- 
tween points within the state of Georgia, is bound to receive for car- 
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riage, and to carry, express matter properly tendered to it by any per- 
son for transportation, provided the pereon so tendering such goods 
ofEers to pay its charges, net to exceed the maximum rates fixed by the 
raUroad commission, so long as the body of the rates, or the system of 
maximum charges, prescribed by the commission, are not unjust and 
unreasonable, and such as to work a practical destruction to the rights 
of property of the shareholders in the corporation thus acting as a com- 
mon carrier. The formation of a tarilî of charges for the transporta- 
tion by a common carrier of persons or property is a législative or 
administrative, rather than a judicial, function. The courts are not au- 
thorized to revise or change the body of rates imposed by the commis- 
sion. They do not détermine whether one rate is préférable to an- 
other, or what, under ail the circumstancea, would be fair and reason- 
able as between the carriers and the shippers. They do not engage in 
any mère administrative work. There can be no doubt of their power 
and duty to inquire whether a body of rates prescribed is unjust and 
unreasonable, and such as to work a practical destruction to rights 
of property, and, if f ound so to be, to restrain its opération. Reagan v. 
Trust Co., 154 U. S. 397, U Sup. Ct. 1047, 38 L. Ed. 1014. «While rates 
for the transportation of persons and property within the limits of a 
state are primarily for its détermination, the question whether they 
are so unreasonably low as to deprive the carrier of its property with- 
out such compensation as the constitution secures, and therefore with- 
out due process of law, cannot be so conclusively detennined by the 
législature of the state, or by régulations adopted under its authority, 
that the matter cannot be the subject of judicial inquiry." Smyth 
v. Ames, 169 U. S. 526, 18 Sup. Ct. 426, 42 L, Ed. 842. 

It seems clear to us, from the statement of the case which we hâve 
digested from the record, that the issue between the railroad commis- 
sion of Georgia and the Southern Express Company was, had that 
company the right to add to the maximum charges prescribed by the 
commission the cost of the one cent revenue stamp tequired by the act 
of congréss to be attached to a receipt issued in each case of shipment? 
As the act of congréss in question does not purport to flx or affect the 
rates which carriers may charge for transportation, its construction 
is not necessarily involved in the solution of this issue. In the circuit 
court counsel for the complainants submitted that the construction of 
the revenue act is not involved in this case, and the judge of that court 
who passed the decree from which this appeal is taken so held, and in 
the opinion which he delivered eaid: "Hie issues presented by the 
pleadings do not render necessary a construction by the court of the 
act of congréss imposing the war stamp tax, nor any clause of it. The 
shippers who refused to furnish the stamp or pay the cost of it did so 
on the ground that the demand thereof was an unlawful increase of the» 
maximum rates prescribed by the commission. On this ground the 
complaint was made to the commission, and in its notice to the car- 
rier the express company's action is referred to as "thus indirectly in- 
creasing the cost of transportation beyond the rate flxed therefor by 
the commission." When the carrier api)eared before the commission 
in obédience to the notice, it showed cause, etc., respectfuUy, as the 
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bill avers, by "denying ail jurisdiction in the pr émises on the part of 
the said commissioners" ; from which it is évident that the carrier re- 
lied on the act of congress to support its action. Thus challenged, the 
commission proceeded to discuss and corxStrue the act, and, in effect, 
held that it did not afEect their power and duty to enforce the observ- 
ance of the rates which they had prescribed. And later, when the 
carrier, still protesting, applied for leave to increase its rates, the com- 
mission refused the leave, and adhered to its Judgment that the 
maximum rates which it had prescribed were just and reasonable, and 
should be enforced. It is true, but wholly immaterial, that the com- 
missioners held and expressed the view that the war revenue act im- 
poses the tax in question exclusively upon the carrier, and precludes it 
from relieving itself of the expense of alïixing and canceling the stamp 
required to be attached to each bill of lading, manifest, or other évi- 
dence of receipt, by passing that expense on to the shipper, and requir- 
ing him to submit to an increased rate to that extent. This construc- 
tion is unsound, but, as we hâve just said, it is wholly immaterial; for 
the act of congress neither prohibits nor authorizes such an increase in 
rates. Neither expressly nor by implication does it contain any pro- 
vision on that subject. Crawford v. Hubbell (April 16, 1900) 20 Sup. 

et. 701, Adv. S. U. S. 701, 44 L. Ed. ; Express Co. v. Maynard 

(April 16, 1900) 20 Sup. Ct. 695, Adv. S. U. S. 695, 44 L. Ed. . 

But the laws of Georgia, and the reciairements of the railroad commis- 
sion in pursuance thereof and in accord therewith, while the limi- 
tations of the fourteenth amendment of the constitution of the United 
States are observed, not only aiïect, but control, this carrier as to its 
Georgia business, and prohibit it from increasing its charges beyond 
the maximum rates prescribed by the commission. 

There is nothing in the bill in this case that tends to show that the 
tariffs of rates and classification, and the rules prescribed by the com- 
mission, and now sought to be enforced by it, do not observe the limita- 
tions of the constitution of the United States. The one substantive 
fact which the bill with reasonable accuracy states is that the payment 
of the tax imposed by the war revenue law, as required by the order 
of the railroad commission, will aggregate to the Southern Express 
Company in the state of Georgia annually the sum of $42,000, which 
is repeated further on in this language: "That the payments for said 
stamps thus required to be made as a part of the rates imposed on the 
express company, and under which it must do business, by the order 
of said commission, will resuit in irréparable damage and injury, and 
will cause a diminution of income, as nearly as can be ascertained, 
of forty thousand dollars per annum, and a loss to complainants, in a 
decreased value of their shares, of ten thousand dollars." And further 
on still the complainants again repeat, and "show that the said South- 
ern Express Company, and its directors, having declared their inten- 
tion to do so, will now pay the said revenue tax ont of the income and 
profits of the company, and will thereby diminish the assets of the com- 
pany, and lessen the dividends thereof, and the value of its shares." 
There is no statement whatever of the amount of income of the com- 
pany from its Georgia business (intrastate business), nor from its other 
102 F.— 51 
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business (Interstate business), nor from both together, eîtber gross 
iûcome or net income, or profits of tlie company. It is stated simply 
tliat tlie tax will aggregate in tlie state of Georgia annually tlie sum 
of $42,000, and that this will cause a diminution of the income, — an 
obvious resuit as to tbe net income. But neither the substantive fact 
dverred nor the obvious conclusion tends to show that the commission 
bas hitherto trenched upon, or is about to trench upon, the limitations 
of the constitution, and thus présent a case within tbe remédiai juris- 
diction of a court of equity. The aggregate amount in the state of 
Georgia annually of the war revenue tax, as stated, namely, $42,000, 
shows the number of stiipments by that carrier in that state (whether 
intrastate alone does not appear) of 4,200,000 annually. The argu- 
ment of the pleader proceeds and shows that the express company 
bas to make its own arrangements with the railroads for the carrying 
of its freight on passenger trains; that the contracts of the express 
company with the railroad companies are matters of negotiation, and 
the average charge of the railroads is 50 per cent, of the express com- 
pany's gross receipts; that it costs the express company 43 per cent. 
of its receipts to do its business, and this, added to the average of 50 
per centi which must be paid to the railroads, makes the total cost to 
the express company 93 per cent, of its receipts; that considérable 
express business is done at a charge of 10 cents per package, and a very 
large proportion of its intrastate business is done at a charge of 25 
cents per package. "Taking ninety-three per cent, from thèse charges, 
and there is left a margin of seven-tenths of a cent on the 10 cent 
packages, and one and three-quarters of a cent on the 25 cent packages. 
If the express company is compelled to pay one cent each on the re- 
ceipts, it loses three-tenths of a cent on every 10 cent package, and 
makes only three-quarters of a cent on the 25 cent packages. This 
woald materially reduce the very moderate profit of the business, and 
will so reduce the income of the company as to lessen any dividends 
payable to its shareholders, like the complainants." The argument 
proceeds, further, that in section 9 of the act of the gênerai assembly 
of the state of Georgia approved December 24, 1896 (Pub. Laws, p. 28), 
to levy and collect a tax for the support of the state government for 
the years 1897 and 1898, ail persons and companies doing an express 
business, and charging the public therefor, in the state of Georgia, 
were réquired to pay 2| per cent on their gross receipts, and ail per- 
sons, or the superintendent or generËl agent of each express company, 
were réquired to make a quarterly return, under oath, in the form 
therein prescribed, under the penalty of indictment, conviction, and 
punishment, pursuant to section 1039 of volume 3 of the Gode of 1895, 
and a failure to pay the tax will subject such corporation to a for- 
feiture of its charter. We notice this argument only to say that the 
"considérable express business done at a charge of 10 cents per pack- 
age" is not affected by the action of the commission, because a référ- 
ence to the tariffs prescribed by it, réferred to in the bill and made a 
part of the record, shows that the lowest maximum rate prescribed 
therein is 25 cents, and the adding of one cent to the 10 cent rate 
would not make a rate in excesa of that allowed by the commission's 
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tariff. We suggest, f urther, that the argument shows no reason why 
the tax imposed by the government of the United States should be 
added to the commission's rates that does not apply with at least equal 
force to the tax of 2^ per œnt. on their gross receipts which the state 
government is shown to hâve levied. We eay with at least equal 
force; we think with greater force, because this last tax would ad- 
just itself to the shipments uniformly, and one who shipped a small 
package, or a package for a short distance, for the rate of 10 cents, 
woxild not be required to pay as much as one who shipped a larger 
package for a longer distance at the maximum rate shown in the com- 
mission's tariffs of $1.40 per hundred pounds. The increase made 
on this basis would be uniform, and not unjustly discriminative be- 
tween shippers; while the increase which the carrier proposes to make 
by adding the tax imposed by the war revenue act does manifestly 
discriminât e, largely and unjustly, between the shipper of a small 
package for a short distance at a low rate and the shipper of a larger 
package the longer distance at the larger rate. Though each shipper is 
charged one cent, the relation of this charge to the service is un- 
equal. Further, it does not appear but that the 50 per cent, of the 
express company's gross receipts which the railroads impose upon it 
by negotiation, and which charge more largely diminishes the revenues 
of the express carrier, should not, with equal justice and reason, be 
added to the maximum rates prescribed by the commission. This is 
absurd, and is suggested only to illustrate the utter want of force in 
the argumentative pleading which the bill attempts to put in the place 
of a showing of substantive facts. 

It seems clear to us that the bill makes no case for the interférence 
of a court of equity to restrain the action of the railroad commission 
of Georgia, and that the demurrer, though some of its spécial grounds 
which we hâve not recited may hâve been not well taken, should hâve 
been sustained. This disposes of the appeal and of the cross appeal. 

It is therefore ordered that the decree of the circuit court be, and 
the same is hereby, reversed, and that the suit be, and it is hereby, dis- 
missed, at the costs of the complainants. 

(June 16, 1900.) 

SHELBY, Circuit Judge. I respectfully dissent from the opinion of 
the court in this case. The opinion concludes with the proposition 
that the demurrer to the bill should hâve been sustained. No decree 
was rendered by the circuit court either overruling or sustaining the 
demurrer. It is true that errors are assigned predicated upon the 
f allure of the circuit court to sustain the demurrer to the bill, but, in 
advance of a decree on the demurrer, no question, I think, is raised in 
that regard for review hère. The court, after holding in the opinion 
that the demurrer should hâve been sustained, directs that the bill be 
dismissed. If the bill, on a hearing on the spécial demurrers, had been 
found deiicient in its statement of facts, it is usual, and it would hâve 
been proper, to allow amendment The bill should not, I think, be 
dismissed by this court for defects in the statement of facts, pointed 
out by spécial demurrersi, before the demurrers are decided by the 
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circuit ctratt. Tlie decree appealed from, rendered on March 7, 1899, 
is givën in the f ootnote.^ Judge Speer's opinion is reported in 92 Fed. 
714. I think the decree is sustained by the authoritieS cited in the 
opinion, and that it should be affinned. 

The seventh paragraph of the bill shows the order made by the raU- 
road commission, and why it was made: 

"That certain cltlzens of Georgia refused to furnish the stamps to be 
attached to the receipts or bills o£ ladlng, or to pay for the same, If furnished 
by the express company, and thereupon complained to the railroad commis- 
sion of the State of Georgia, to wit, the said TrammeU, Crenshaw, and At- 
klnson, who on July 11, 1898, issued an order as follows: 'It being repre- 
sented to the railroad commission of Georgia that the Southern Express 
Company, a corporation engagea as an express company withln this state in 
the business of a common carrier Of goods and marchandise for hire, since 
the passage by the fédéral congres» of an act approved June 13, 1898, entitled 
"An act to provide ways and means to meet war expenditures, and for other 
purposes," has exacted, and continues to exact, from the shippers, as a 
condition précèdent to forwarding any goods tendered to It for transporta- 
tion between points within this state, the payment of a spécial tax upon such 
shipments imposed by said act, thus indirectly Increasing the cost of trans- 
portation beyond the rate fixed therefor by this commission, it is ordered 
that the Southern Express Company do appear before this commission on 
the 18th day of July, 1898, then and there to show cause, if any it can, why 
it should not be held to hâve violated the rules and régulations of this com- 
mission by the exactions or overcharges as af oresaid, and why suit should 
not be instituted against it in every case of such overcharges for the recov- 
ery of the penalty provided by law for such illégal act' Cause was shown 
respectfuUy denying ail jurisdiction in the premises on the part of said com- 
mission, who on August 2, 1898, ordered and directed the said stamp tax 
to be furnished, attached, canceled, and paid by the said Southern Express 
Company alone, and not by the shippers, In whole or In part." 

The purport and effect of the order is to so construe the act of con- 
gres» of July 13, 1898, as to make it incumbent on the express com- 
pany to pay the tax therein prescribed, and to hold that the express 
company cannot cast the burden of the tax on the shipper without mak- 
ing the rates unreasonable, and exceeding the rate of charges previous- 
ly fixed by the railroad commission. In the case of Express Co. v. 
Maynard (decided April 16, 1900) 20 Sup. Ct. 695, Adv. S. U. S. 695, 
44 L. Ed. , the suprême court holds that there is nothing in the act 

1 SPEER, District Judge. The above-stated cause having been duly assign- 
ed for hearing on the application for temporary injunction at Augusta, in 
said district, on the lOth day of February, 1899, and the parties having been 
fully heard on the bill and the demurrer thereto, and the court having talien 
time for advisement, it Is now, upon considération, ordered, adjudged, and 
decreed that the prayer that the Southern Express Company be enjolned from 
voluntarily paying the war stamp tax in question be, and the same is here- 
by, denied. Ordered, adjudged, and decreed, further, that the défendant 
the railroad commission of Georgia, and each member thereof, to wit, the 
individual défendants, Leander N. TrammeU, Thomas C. Crenshaw, Jr., and 
Spencer R. Atkinson, be, and the same are hereby, enjoined from any and 
ail order, direction, action, or légal steps instituting, or tending to instltute, 
and from any and ail proceedings for the recovery of the penalties named 
In the statute of Georgia in that behalf to enforce compliance wlth its said 
order against the Southern Express Company, its offlcers or agents, as 
threatened in the order of said commission dated August 2, 1898, for the 
reason that said order is nuli and void, and said commission has no jurisdic- 
tion to adjudge and designate the party who shall pay said tax. Ordered, 
further, that tlie cause proceed as usual in equity. 
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of congress levying thé tax that prevents the express company from 
adding the tax to the charges made by it. 

The order was unquestionably made by the railroad commission on 
the theory that the act of congress required the Southern Express 
Company to pay the tax, and that it forbade the company to shift 
the burden on the shipper. The suprême court in the case cited bas 
not construed the act of congress on the question as to who is required 
to pay the tax, but it bas decided that, conceding that the act requires 
the express company to jjay it, there is nothing in the act to prevent 
the company from casting the burden of the tax on the shipper. The 
rates charged by the express company were prescribed as reasonable 
by the railroad commission of Georgia. The complaint in the order 
of July 11, 1898, is that the express company bas required the shippera 
to pay the spécial tax, "thus indirectly increasing the cost of transpor- 
tation beyond the rate therefor fixed by the commission." The au- 
thority conferred on the railroad commission is to fix reasonable rates. 
The order of the commission cannot be justifled on the theory that the 
charges of the express company, with the taxes added, are unrea- 
Bonable. If the rate which the commission bas fixed was reasonable, 
it certainly does not make it unreasonable to add to it the increased 
cost of transpoitation caused by the act of congress. As the commis- 
pion fixed the rate, the order complained of must bave been made on 
t:;e assumption that the act of congress places the tax on the express 
company, and deprives it of the right to shift the burden by contract. 

In Express Co. v. Maynard, supra, the suprême court said : 

"As there was no allégation that the rates existing prior to the imposi- 
tion of the one cent stamp tax were unreasonable, it would foUow that the 
rates which were otherwise reasonable were decided not to be so solely be- 
cause there was added to the charge for each package the exact amount of 
the increased cost for transporting the package, occasioned as to each pack- 
age by the spécifie imposition on each by the act of congress of the one cent 
stamp tax. But, to cause rates which were conceded to be reasonable to 
become unreasonable because alone of such increased charge, the assump- 
tion must be made that the act of congress not only imposed the burden of 
the tax solely on the express company, but also forbade its shifting the same 
by any and every method." 

The order of the railroad commission prescribes wha shall pay the 
tax and who shall not pay it, and, in effect, prevents any contract be- 
tween the shipper and the carrier in référence to the payment of the 
tax. This order is evidently based on an erroneous construction of the 
act of congress. It is assumed by the commission that the act re- 
quires the express company to pay the tax, and forbids the express 
company from making any agreement which shifts the burden upon the 
shipper. A brief quotation from the case last cited will show the con- 
clusion of the suprême court on this point: 

"A tax rests upon real estate. Can it be said that by the law imposing 
such a tax it was intended to prevent the owner of real property from taking 
into considération the amount of a tax thereon, in determlning the rent which 
is to be exacted by him? A tax is imposed upon stock in trade. Must it be 
held that the purpose of such a law is to regulate the price at which the 
goods shall be sold, and restrain the merchant, therefore, from distributing 
the sum of the tax in the price charged for his merchandise? As the means 
by which the burden of taxes may be shifted are as multiform and as vari- 
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ous as Is tlie power to eontract Itself, It foUows that the argument relled 
on, If adopted, wonld control alnjost èvery conceivable form ol eontract, and 
render tàem void If tliey had the reSult stated. Thus, the priée of ail prop- 
erty, thé resuit of ail production, the snm of ail wages;' would be controlled 
irrerocably by a law levylng taxes, If such a law forbade a ahifting of the 
burden of the tax, and avoided ail aets -whieh brought about that resuit. It 
cannot be doubted that to adopt, by Implication, the View pressed iipon us, 
would be to virtually destroy ail freedom of eontract, and its final analysis 
would deny the existence of ail rights of property." 

TUq order made by the commission and enjoined by the circuit cotirt 
fiannot be held to be one flxing reasonable rates to be charged by the 
express Company, the commission had already perf ormed that duty. 
If, in view of changed conditions, the commission had made a new 
schedule of charges, and in doing so had not exceeded its authority, 
there would be no cause of complaint. But the order cannot be treat- 
éd as one fixing a new schedule of charges. The one formerly flxed 
remains unchanged, and the présent order, in effect, says to the ex- 
press Company: "You shall not require the shipper of packages to 
pay the one cent tax. You shall not eontract with him to secure its 
payment by him. You shall furnish, attach, and cancel the stamp. 
The shipper shall not do it, in whole or in part." The order is one 
forbidding certain contracta prior to the shipment of the goods by the 
express company. The express company is to be subjected to the 
suits and penalties, not for violating any new schedule prescribed, but 
for the making of contracts which ehift the burden of the tax. The 
railroad commission seeks to accomplish by its order what was done 
by the writ of mandamus by the state courts in Michigan. But the 
suprême court, in reversing the deçree of the suprême court of Michi- 
gan, bas, it seems to me, establlshed a construction of the act of con- 
gress in direct conflict with the theory on which the railroad commis- 
sion of Georgia acted. Express Co. v. Maynard, supra. 

I think that the circuit court was right in holding that the "railroad 
commission had no jurisdiction to adjudge and designate the party 
who shall pay the tax." The order made by the commission requires 
"the stamp tax to be fumished, attached, canceled, and paid by the 
Southern Express Company alone, and not by the shippers, in whole or 
in part." In effect, the command is that the express company shall 
pay it, and that the shipper shall pay no part of it, and that the ship- 
per and the carrier shall not be permitted to make any eontract for 
its payment, in whole or in part, by the shipper. 

I concur in the views expressed by the court that a state has power 
to prescribe the charges of public Carriers for the carriage within the 
state of persons and merchandise. This power is, of course, subject 
to the limitation that the carriage cannot be required without reward, 
or upon conditions amounting to the taking of property for public use 
without jusrt compensation. I do not deny or question the right of 
the state to tax, control, and regulate, subject to constitutional limita- 
tions, any business carried on by corporations or individuals within 
its limits. Conceding ail this, where does the commission get the 
right to say who shall and who* shall not pay a fédéral tax? It is the 
theory of our System of govemmént that the state and the nation 
alike are to exercise their powers, respectively, each without hin- 
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drance frotn the other. This theory, by necessary implication, ex- 
cludes whoUy any interférence by either with an independent exer- 
cise by the otlier of its eonstitutional powers. Cooley, ïax'n (2d Ed.) 
83. The state tribunals must, in proper cases, construe fédéral laws, 
subjt'ct to tlie final décision of the suprême court; but neither the 
législature of a state, nor a commission created by it, bas authority 
to make laws or orders directing who shall or shall not pay a tax con- 
stitutions lly levied by the United States. Surely, such orders cannot 
be valid in cases where they would tend to embarrass the government 
in the collection of the tax. The order in question does not purport 
to be one regulating the charges to be made by the express company. It 
is, in terms, one laying dovvn a rule as to who shall and who shall not 
pay a stamp tax to the United States. It is applicable to ail packages, 
whether or not the stamp, if treated as an additional charge, makes the 
whole charge exceed the rates previously flxed by the commissioiL 
The order, it seems to me, not only embodies an erroneous construc- 
tion of the revenue law, but its enforcement may materially inter- 
fère with the collection of the tax. The question of the taxing powers 
of the States, as their exercise has affected the functions of the fédéral 
government, has often been considered by the suprême court, and the 
right of the states to impede or embarrass the eonstitutional opéra- 
tions of the gênerai government, or the rights of its citizens, by levying 
taxes, ha^been always denied. Crandall v. Nevada, 6 Wall. 35, 18 
L. Ed. 744. If the states can interfère by prescribing régulations as 
to the collection of the revenues of the fédéral government, and can 
say who shall and who shall not pay a prescribed tax, and forbid con- 
tracts between citizens in référence to it which are permissible under 
the statute creating the tax, then the states hâve the right and power 
to embarrass and impede at a vital point the opérations of the gênerai 
government. The same policy and law which forbids the states to tax 
the instrumentalities of the fédéral government should deprive them 
of the power tO' embarrass, prevent, or regulate the collection of reve- 
nues levied under its eonstitutional powers. 

The suprême court has said on two occasions, Chief Justice Marshall 
delivering the opinions, that "the states hâve no power, by taxation 
or otherwise, to retard, impede, burden, or in any manner control the 
opérations of the eonstitutional laws enacted by congress to can-y into 
exécution the powers vested in the gênerai government." McCulloch 
V. Maryland, 4 Wheat. 316, 4 L. Ed. 579; Weston v. City Council of 
Charleston, 2 Pet. 449, 7 L. Ed. 481. Is it not clear that the order 
of the railroad commission seeks "to control the opération" of the 
law enacted by congress? It pointedly says who shall and who shall 
not pay the tax levied by the act. It forbids lawful contracts on the 
subject. It impedes the collection of the tax by saying that it shall 
not be paid by certain persons who otherwise might pay it. If the 
state can create a commission to make the order in question, has it not 
equal authority to regnlate by statutes and commissions the attaching, 
cancding, and furnishing of the stamps on checks, conveyances, leases, 
and other instruments, and on patent medicines, matches, and 
other articles taxed by the statute? 

If the administration of the United States revenue laws is subject to 
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State supervision, îs there any reason why the post offices withîn the 
state and the stamps there used should escape the same jurisdiction? 
If, for some reason not apparent to me, it be true that the commission 
may control and regulate the payment of the tax, it must he done with- 
in légal restrictions. The commission cannot he permitted to make 
orders construing the fédéral statute which, in effect, deprive the ex- 
press Company of its property without due process of law, or which 
force it to carry without compensation. In other words, when the 
commission fixes rates by regulating fédéral taxation, it must lieep 
within the same limita that would govern if it sought to perform its 
functions by direct action. The bill in this case shows that reasonable 
rates had been previously flxed. It shows that the subséquent order 
complained of will cause loss to the express company of f 43,000 an- 
nually on its business in Georgia; that is, that the express company 
must do business receiving $42,000 less each year than it would receive 
if paid at the reasonable rates fixed by the commission. The bill also 
shows that, applying the last order of the commission to the rates now 
chai^ed by the express company, some of which are below the sched- 
ule of the commission, part of the express company's business will be 
done at an actual Iosb. The demurrers, if we are to consider them be- 
fore a decree on them by the circuit court, admit the averments of the 
bill. Thèse averments, I think, are sufficient to sustain and authorize 
the preliminary injunction. I am of opinion, therefore, tlfet the bill 
should not be dismissed. 



In re WORCESTBR COUNTY, DERBY v. WORCESTER COXJNTY. In re 

DERBY. 

(Circuit Court of Appeals, First Circuit April 20, 1900.) 

Nos. 308, 312, 318. 

1. Appeal— TiMB FOR Taktns— Rehearing. 

Where a circuit or district court permits ttie flling of a pétition for re- 
hearing during tlie term at whicli tlie order or decree sought to be re- 
viewed was entered, it retains jurisdiction to act upon sucli pétition at a 
succeeding term, and tlie time for appeal does not begin to run until sacli 
action Is taken. 

2. Bankruptcy— Revisiou bt Circuit Court of Appeals— Time for Fîling 

Pétition. 

A pétition for revision of the proceedings of a court of banlîruptcy in 
matter of law, under Bankr. Act 1898, § 24b, may be flled in the circuit 
court of appeals at any time within six months from the ruiing, order, or 
decree sought to be revised. 

3. Same— Rbview op Orders— Procédure. 

A party who is in doubt as to his right of appeal from an order In 
banUruptcy may, in addition to taking an appeal, file a pétition for revi- 
sion, under section 24b of the bankruptcy act; and the circuit court of 
appeals may détermine the matters complained of in either or both pro- 
ceedings, as it shall détermine to be appropriate. 

4. Same. 

Congress having speciflcally provided, in Bankr. Act 1898, § 25, for an 
appeal with référence to proofs of debts exceeding $500, on which appeal 
ail questions are open to the appellate tribunal, and having also provided 
(section 24b) that, for ail matters of administration which concern the 
relations to each other of the différent interests in the estate, the action 
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of the bankruptcy court shall be revised only In matters of law, the 
courts are not at liberty to disregard the distinction so created; and, 
where an order allowing the provlng of a claim also détermines its prior- 
Ity, the former part of the order Is appealable, but the latter part can 
only be revlewed on a pétition for revision. 
5, Samb — Pakty Entitled to Prove Debt— Actual Owner. 

A county owning an account agalnst a banicrupt, for which a note was 
taken prior to the bankruptcy, payable to another, but for the use of the 
county, may prove the debt against the bankrnpt in ita ov?n name, as the 
actual owcer elther by claiming and provlng the note, or surreudering it 
and provlng the account. 

'.). S^MB— Priority op Claim— Efpect of Takino Kote. 

Taking a note does not discharge an original debt havlng any privilèges 
under the bankruptcy law, and either may be proved. 

7. Municipal CoRPORATroNS— Contracts—Validity. 

The violation of statutory provisions in regard to the mode of maklng 
contracts by counties, deslgned for tlieir protection, may be waived by a 
county, and cannot be urged by tho other party to defeat the contract 

8. Bankruptcy — Claims ik Pavor op C oirxTY — Rtght to Prtority. 

Under Bankr. Act 1898, § 64, providing for priority of payment of "debts 
owlng to any persons who by the laws of the state or the United States 
are entitled to priority," and the provision of section 1 that "persons shall 
include corporations except when otherwise specified" a county in Massa- 
chusetts, which by the insolvency laws of the state (Pub. St. c. 157, § 104) 
Is made a preferred credltor of an insolvent, is entitled to priority as to a 
claim due the county from a bankrupt. 

9. Samk — Epfect dp Act on State— Iksoj.vency Laws. 

The insolvency laws of a state were not annulled by the bankruptcy 
law, but continue operative, although within a limited range. 

10. Same— Debts Due County— -Ci.aim foh Prison Laboh. 

Under the General Statutes of Massachusetts, which provide that 
bouses of correction shall be huilt, equipped, and maintained by the sev- 
eral counties, and by which the county makes direct and spécifie payment 
for every article of every nature used in connection with the industries 
carried on in the house of cortection which are to be established by the 
county commissloners, and reçoives ail proceeds of the labor and earnlngs 
of the prisoners, the master, who is a deputy sheriff, being requlred to 
deposit such proceeds as trustée, and pay the same at stated intervais 
into the county treasury, a claim for the labor of piisoners in such a house 
of correction is a debt due the county, within the meaning of Pub. St. 
c. 157, § 104, which gives such debts priority against the estâtes of insol- 
vents, and such a claim may be proved by the county, as owner In bank- 
ruptcy, and is entitled to priority, under Bankr. Act 1898, § 64. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

Thatcher B. Dunn and Jamea A. Stiles, for appellant. 
George S. ïaft, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTN'AM, Circuit Judge. The underlyîng questions involved in 
thèse three cases are the right of the county of Worcesl^r to prove a 
claim in bankruptcy, and to hâve priority for the daim if allowed, ail 
under the bankruptcy act of July 1, 1898, c. 541 (30 Stat. 544). The 
référée allowed the claim, but refused it priority. On appeal to the 
district court, that court, on the 21st day of July, 1899, entered an or- 
der as follows: "It is hereby ordered and decreed that the debt may 
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be proved by tie county and is entitled to priority, and that the decree 
of the peferee be modifled accordingly." Derby, the trustée in bank- 
ruptcy, desired to appeal, but he failed to dp so within the 10 days 
limited by tbe statute for appeals. 'ïîiereupon, on the 30th day of 
August, 1899, he filed a pétition for rehearing. It is apparent that the 
purpose was to revive the right of appeal. The court treated the péti- 
tion for the rehearing as a pétition for a review, and on the 4th of 
October, 1899, granted it, and on th^.lOth entered an order as follows: 
"It is hereby ordered and decreed that the proof of the county of Wor- 
cester be allowed as a debt entitled to priority." It wiU be noticed 
that the order thus entered departedl itéra lly from that of the 21st 
day of July, but we assume that the second was intended to be sub- 
stantially the same as the earlier one, and to hâve eflect both to allow 
the proof and to establish its priority. Derby, as trustée, thereupou 
appealed, and his appeal is the subject-matter of "Derby, Trustée, v. 
County Worcester." The grounds of his appeal are tvs^o: First, that 
the district court erred in allowing the proof; and, second, that it 
erred in allowing it as a debt entitled to priority. 

The order of July 21st was entered during tbe term of the district 
court which commenced on the fourth Tuesday of June, 18!)9, and the 
pétition for rehearing was filed at the same term. Tlie order granting 
the rehearing, however, was entered at the term commencing on the 
second Tuesday of September, 1899. Inasmuch as the pétition was 
âled dùring the June term, and was not stricken ont, but was heard and 
its merits acted on at the September term, it must be accejjted that the 
pétition was flled at the June term with the consent of the court, and 
that the court thus held its control over the proceeding. In Andrews 
V. Thum, 12 C. C. A. 77, 64 Fed. 149, decided by this court, the facts 
were as follows: A pétition, which we held to be, in substance, a 
pétition for a rehearing, was seasonably flled in an equlty cause at 
the October term of the circuit court for the district of Massachusetts. 
There was nothing in the case to show that the pétition was brought 
to the attention of that court until the succeedlng May term, when it 
heard it on its merits and denied it. We held that the proceeding was 
effective, and that the time for appeal did not begin to run until the 
pétition was denied. This décision was cited, without disapproval, 
in Kingmap & Co. v. Western Mfg. Co., 170 U. S. 675. 679, 18 Hup. Ct, 
786, 42 L. Ed. 1192. We relied on Smelting Co. v. Billings, 150 U. S. 
Si, 14 Sup. Ct. 4, 37 L. Ed. 986, an examination of which will show 
that it fully supports the proposition we now make, Thus, it appears 
thoroughly eettled by authority that, under the circumstances. the 
district court retained its control over the proceedings, and granted a 
rehearing and entered a new decree, with the same effect as though the 
whole had occurred during the June term. During that term tbe court 
had, of course, entire control over the decree entered on July 21st, 
and might at any time vacate it and enter a new decree. It is of no 
conséquence wbether the pétition was regarded by the district court 
as a pétition for a rehearing or for a review, as the power of the court 
in this particular is regardless of forma, and may be exercised even in 
a summary manner. A striking illustration of this is found in Bank 
of Commerce v. Tennessee, 163 U. S. 416, 16 Sup. Ct, 1113, 41 L. Ed. 
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211, wliere tlie court, after a mandate issued, recalled tt and modifled 
its judgment 

The district court therefore had power during tke tenn at which 
the decree was entered to vacate it and enter a new decree, and re- 
tained this power over the case by permitting the flling of the pétition 
for a rehearing, as we hâve ah-eady shown, so that the resuit is in ail 
respects the same as though ail the proceedings had occurred at the 
June tenu. Nevertheless, under the jurisdiction vested in the several 
circuit courts of appeals to euperintend, in matters of law, the pro- 
ceedings of the several courts of bankruptcy vv^ithin their jurisdiction, 
the county filed its pétition to revise the action of the district court 
in reopening its decree and entering a later one. This is the subject- 
matter of the case entitled "County of Worcester, Petitioner," which, 
for the reasons given, need not be further considered. 

We will add that, in view of what we hâve said, we hâve no occasion 
to consider whether or not the organization of the district court, sit- 
ting in bankruptcy, is, by the statute, of a continuous nature, so that, 
according to the expressions in Sandusky v. Bank, 23 Wall. 289, 292, 
293, 23 L. Ed. 155, and in Stickney v. Wilt, 23 Wall. 150, 164, 23 L. 
Ed. 50, its proceedings are not subject to th* ordinary rule that re- 
hearings must be asked for at the term at which the judgment is en- 
tered, or to the other rule that bills of review for matters appearing 
on the face of the record must ordinarily be brought within the time 
limited by statute for taking appeals, as shown in Central Trust Co. 
V. Grant Locomotive Works, 135 U. S. 207, 227, 10 Sup. Ct. 736, 34 
L. Ed. 97, and in Reed v. Stanley, 38 C. C. A. 331, 97 Fed. 521, decided 
by the circuit court of appeals for the Ninth circuit. 

The subject-matter of the remaining case, "Derby, Trustée, Peti- 
tioner," is in ail respects the same as the subject-matter of "Derby, 
Trustée, Appellant, v. County of Worcester." The statute of bank- 
ruptcy (section 24b, 30 Stat. 5.5.3) establisheg the jurisdiction of this 
court to superintend and revise in the following language: 

"The several circuit courts of appeal i5hall hâve Jurlscliction in equity, elther 
Interlocutory or final, to superintend and revise, in matter of law, tlie proceed- 
ings of the several inferior courts of bankruptcy wilhin their Jurisdiction." 

Section 25 of the same act (30 Stat. 553), providing for appeals, 
enacts that "appeals, as in equity cases, may be taken in bankruptcy 
proceedings from the courts of bankruptcy to the circuit court of ap- 
peals * • • from a judgment allowing or rejecting a debt or 
claim of five hundred dollars or over." In Ke Good (0. 0. A.) 99 Fed. 
389, the circuit court of appeals for the Eighth circuit determined that 
what is matter of appeal under section 25 is not matter for revision 
under section 24. This is undoubtedly correct; yet it appears that 
Derby, being doubtfui whether his remedy was under section 24 or 
section 25, undertook to avail himself of both until the question of 
procédure was determined. The county urges on us that the two 
proceedings neutralize each other, or that one of them, at least, 
opérâtes to annul the other. We see no necessity for a conclusion of 
this nature. It bas never been held by the suprême court in any of the 
several cases where parties hâve been doubtfui whether their remedy 
was by error or appeal, and hâve therefore taken both, that one of them 
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nullifleS the othep; but instances are reported wbere tlie court lias 
heard both the writ of error and the appeal, acting on each by the dis- 
missal of one, and giving a judgment on tke merits of the otlier, accord- 
ing as the law requires. Improvement Co. v. Bradbury, 132 U. S. 509, 
515, 10 Sup. et. 177, 33 L. Ed. 433. There is nothing in the fact that 
Derby instituted both of thèse proceedings which lays any équitable 
basis for this proposition of the county, because, in contemplation of 
law, no substantial injury was thereby done it 

In any view of the dates of proceedings, Derby's pétition was season- 
able. The original decree was entered, as we hâve already said, on 
July 21, 1899. The pétition to review was âled in this court on De- 
cember 7, 1899; that is, within six months. The statute fixes no time 
within which a pétition of this nature must be filed, so that unless 
some time is flxed by rule, as was the case in Re Hien, 166 U. S. 432, 
17 Sup. et. 624, 41 L Ed. 1066, or by following some analogous pro- 
vision of statute, pétitions of this character can be flled with référence 
to any proceeding in bankruptcy so long as the decree is executory, or 
the case has not been closed, The bankruptcy act of 1867 in like man- 
ner omitted any limitation on the exercise of the revisory power of the 
circuit court, so that, in this circuit a rule was entered on September 
15, 1870, requiring that the pétition should be flled within 15 days after 
the ruling, order, or decree appealed from. Inasmuch as there is no 
statutory limitation flxing the time for flling bills for review for mat- 
ters arising on the face of the record, Central Trust Co. v. Grant Loco- 
motive Works, already referred to, determined that the time must be 
limited to that given by statute for taking an appeal from the decree 
sought to be reviewed. After a careful considération of the question, 
the circuit court of appeals for the Ninth circuit, in Eeed v. Stanley, 
ubi supra, held that, on the same rule, the time within which a bill of 
review might be filed, since the act establishing the circuit court of 
appeals was passed, is limited by analogy to the six months allowed by 
statute for taking appeals to the last-named court. By parity of 
reasoning, it would seem to foUow that the time for filing a pétition 
for revision under section 24 must be limited to six mouths. Cer- 
tainly it can be no shorter, and we hâve already shown that the pé- 
tition was flled within that period. 

Whether or not we shall take jurisdiction of the matters now before 
us on a pétition for revision or on appeal is a substantial question, 
because on a pétition for revision we are limited to matters of law, 
while on appeal the whole record is open. The right of appeal is ap- 
plied, so far as the amount is concerned, to debts of |500 or over; 
thua indicating a settled détermination on the part of congress not 
to leave the final décision of a right to prove a considérable claim in 
the power of a single judge in any part. It becomes at once apparent 
that this substantial right of appeal ought not to be taken away merely 
because the party who proves a debt also claims a priority in connec- 
tion therewith. 

It becomes necessary in this connection to examine somewhat fur- 
ther the provisions of the statute of 1898 with référence to the method 
of proving claims, and also the gênerai orders and forma in bankruptcy 
relating' thereto. Nothing is found in the orders giving any spécial 
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direction wîth référence to tlie manner of proving claims in connection 
with which a priority is asserted. Neither do thie prescribed forma 
for proofs of debts contain anything of that character, although the 
form of the proof of a secured debt requires that it shall enumerate 
the securities held by the creditor. Neither is there anything in the 
statute giving any direction as to the method of proving a debt in 
référence to a priority. The toplc is covered by section 57 (30 Stat. 
560). The flrst paragraph of that section ("a") glves detailed direc- 
tions for the proof, but it omits any référence to the matter of priority, 
although it is express about proofs by creditors holding securities. 
Paragraph "e" provides that the claims of secured creditors and of 
those who hâve priorities may be allowed, in order to enable such 
creditors to participate at meetings held prior to the détermination 
of the value of their securities or priorities, but they are thus to be 
allowed for such sums only as to the court seems to be owing over 
and above the value of their securities or priority. This, however, 
concerns only the preliminary détermination in a preliminary way of 
the franchise rights of creditors. 

Section 64 (30 Stat. 563), which fixes priorities, commences with a 
direction that the court shall order the trustée to pay taxes due va- 
rions enumerated entities in advance of the payment of dividends. 
It proceeds, in the next paragraph, that the "debts to hâve priority, 
except as herein provided, and to be paid in full out of bankrupt es- 
tâtes, and the order of payment shall be: [Then comes the enumera- 
tion of the varions classes of debts, 1 to 5, which we need not repeat.]" 
There is nothing in this section to indicate that the question of priority 
is essentially involved in the mère matter of proving a debt, or even 
that a claim to priority should appear in the formai proof. In the act 
of 1867, afterwards found in section 5101 of the Revised Statutes, 
which covered the entire matter of priority, the matter was put clearly 
as follows: "In the order for a dividend, the following claims shall 
be entitled to priority and are to be first paid in full in the following 
manner." Then is given a schedule of the différent classes of priority 
claims. We can conveniently place our hands on only two cases 
showing the method of proceeding under that statute, which are In 
re Handell, 15 N. B. R. 71, Fed. Cas. No. 6,017, and in Ex parte 
Rockett, 15 N. B. R. 95, Fed. Cas. No. 11,977, in each of which the 
question of priority was treated purely as one of administration, and 
was not connected with the proofs of debts. 

On the whole, congress having provided specifically in the act of 
1898 for an appeal with référence to proofs of debts exceeding $500, 
on which appeals ail questions are open to the appellate tribunal, and 
having also provided that, for ail matters of administration which 
concern the relations to each other of the différent interests in the 
estate, the action of the bankruptcy court shall be revised only in 
matters of law, it is plain that congress insisted on a distinction of a 
Bubstantial nature, which we are not at liberty to disregard. Whether 
or not the county of Worcester has any debt provable belongs in the 
first class. Whether or not it has any debt as to which it is entitled 
to priority is a question of administration, which can ordinarily pré- 
sent no question of importance, except of law, arisîng from facts 
which can rarely be disputed. Therefore it belongs of right to the 
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second class. The fact that, for couvenience, the leamed judge of 
the district court combined both questions in one deciiee, can in no 
way affect the substantial distinctions which congress has made be- 
tween the mère power to revise and a full appeal. We theref ore must 
sever what the district court has apparently combined. Inasmuch as 
thC' trustée maintains that the county of Worcester has no debt which 
it can prove for any purpose against the bankrupt estate, we must dis- 
pose of that question. on the appeal; and, inasmuch as he also daims 
that, eyen if the county has a provable debt, it is not entitled to any 
priority,,we must dispose of that question on the pétition for revision. 
The circuit court of appeals for the Seventh circuit had this topic un- 
der considération in Re Eouse, Hazard & Co., 33 0. C. A. 356, 91 Fed. 
96, although not before it in the précise form in which it cornes be- 
fore us. TTie.only question there was that of priority, and the court 
held that thia was not governed by the provisions of section 25 grant- 
ing appeals. The opinion observée, however, at the foot of page 98, 
91 Fed., and page 358; 83 0. C. A., that, if the controversy had been 
in respect to the merits of the daims, the court would hâve been with- 
out juriedifition on a pétition for revision. The line of reasoning 
would hâve Jed to the same resuit which we hâve reached, if the mat- 
ter had dôme up in the same form. 

This brings us to the merits of the controversy. The daim in issue 
is a balflhce'due for labor of prisoners confined in the house of cor- 
rection atFitchburg, in the county of Worcester. A preliminary ob- 
jection is: made by the appellant that the daim proved was repre- 
sented originally by an account, and that for a part of the daim a 
note was given, signed by the bankrupts, payable to thé order of Ben- 
jamin D. Dwinell, the master of the house of correction. This note 
was dated October 1, 1898, which was after the approval of the bank- 
rupt cy act, and it bears the blank indorsement of Dwinell. This in- 
dorsement was made after the adjudication of bankruptcy. The proof 
is made up of this note and of so much of the account as the note 
does not cover. Accompanying the note was a mortgage, which, we 
understand from the record, the county offered to surrender, proving 
its claim as entirely unsecured. In bankruptcy, it is of no consé- 
quence whether proof was made of the original account or of the note. 
There is noieridence that the parties had any intention, except to 
take and givë a note for an account in the usual way. Taking a note 
does not discharge an original debt which has any privilèges, and either 
might be proved. Such is the law of the fédéral courts, which would 
govern us on this particular question, if it became important. The 
local décisions seem to be the same.' The Kimball, 3 Wall. 37, 46, 
18 L. Ed. 50. If the county was the owner of the original debt, and 
the note was taken on account of that debt by the master of the house 
of correction, the county would be entitled to demand the note as its 
property if it saw fit so to do. In that event, at the common law, 
the note, uriless indorsed before suit by the payée, would necessarily 
be suéd in the name of the payée, but the litigation would be con- 
trolled by the county. Bankruptcy, however, is governed by the rules 
of equity proceedings, and takes no cognizance of the technical rules 
of the common law with référence to parties to litigation, and, like 
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equity, ît acts in the names of the parties substantiallj îiiterested. 
So that, whetker or not the note was indorsed by Dwinell, the debt 
could be proved by the county, if it owned it (as it was proved), and 
in no other way. The indorsement by Dwinell was of no effect, ex- 
cept as a matter of convenience, as affording uncontroverted évidence 
that it belonged to the county. Even claims assigned before bank- 
ruptcy must be proved by the assignée. This was so determined by 
Judge Lowell in Ee Fortune, 1 Low. 384, Fed. Cas. No. 3,586, — a dé- 
cision which was never controverted, and which, on fundamental prin- 
ciples of equity rules of proceeding, cannot be. In case of a debt as- 
signed before bankruptcy, the original assignor is not entitled to be 
recognized, either in a pétition for an adjudication of bankruptcy, 
or in a proof of debt; and the assignée necessarily cornes in his own 
name as the only party to the record. AU the discussion and doubt 
about the method of proceeding with assigned debts, whether under 
the présent statute or previous ones, relate to those assigned after 
the proceedings in bankruptcy are commenced. Paragraph 3 of gên- 
erai orders in bankruptcy No. 21 (32 C. G. A. xxii., 89 Fed. ix.), by 
its very terms, implies that it is limited to assignments of this char- 
acter. Therefore, if the original account belonged to the county, 
so, at its option, did the note, and the county, claiming the note, might 
prove it, or, repudiating it, it might prove the original account. In 
either case the law of priorities applies with the same effect, if it ap- 
plies at ail. 

The appellant maintains that, by reason of certain facts which 
he has stated, the contract between the master of the house of 
correction and the bankrupts was violative of certain statutory di- 
rections as to method and form, and therefore in no event could 
it accrue to the county. This, however, is met by the well-known 
principle of law that, inasmuch as the statutory directions about the 
method of making such contracta are for the protection of the county, 
it could waive any noncompliance with them. The contrary view 
would impose a punishment in lieu of the protection which it is the 
purpose of the statutes to give. This particular case is clearly with- 
in the line of décisions with référence to transactions by national 
banks in violation of statutory régulations. Thompson v. Bank, 
146 U. S. 240, 251, 13 Sup. Ct. 66, 36 L. Ed. 956. 

Also, assuming that this claim was provable by the county, we 
agrée entirely with the judge of the district court that it is entitled 
to priority. Claims of this character were given priority under the 
act of 1867. In re Mellor, 10 Ben. 58, Fed. Cas. No. 9,401; In re 
Southwestern Car Co., 9 Biss. 76, Fed. Cas. No. 13,192; In re Dodge, 
4 Dill. 532, Fed. Cas. No. 3,949. Among the debts entitled to pri- 
ority under section 64 of the bankruptcy act of 1898, to which we 
hâve referred, are "debts owing to any x)erson who, by the laws of the 
state or the United States, is entitled to priority." The ârst sec- 
tion of the act provides that "persons shall include corporations, ex- 
cept hen otherwise specifled." The county of Worcester is ac- 
knowledged to be a corporation, although in the class often called 
"quasi corporations." The provision of section 64 to which we hâve 
referred is claimed by the county to relate to that in the insolvency 
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laws of Massachusetts fouud in Pub. St. c. 157, § 104, which awards 
priority "to ail debts due to the United States, and ail debts due to 
and taxes assessed by this state, or any county, city or town there- 
in." We are unable to conceive of any priority to wHch any one 
may be entitled by tbe laws of a state, under section 64 of the bank- 
ruptcy act, unless it be a priority created by iusolvent laws of that 
character. It is true that priorities are often created by state stat- 
utes relating to the administration of estâtes of deceased persons, 
and aiso to proceedings for winding up corporations, but such laws 
are not of that gênerai character which can be supposed to be with- 
iin the purview of the provision of the bankruptcy act which is con- 
icerned hère. Of course, statutes touching assignments for the bene- 
flt of creditors must be classed with insolvency laws, strictly so called. 
It is settled that state insolvency laws are not annulled by the enact- 
ment of a bankruptcy act, and that the only eflfect of such enactment 
is to suspend their opération, so that they become operative again, 
without re-enactment, when the bankruptcy act is repealed. Butler 
V. Goreley, 140 U. S. 303, 314, 13 Sup. Ct. 84, 36 L. Ed. 981. More- 
over, the last paragraph of the bankruptcy act of 1898 (30 Stat, 566) 
enacts that "proceedings commenced under state insolvency laws be- 
fore the passage of this act shall not be affected by it." Consequent- 
ly the insolvency law of Massachusetts was not only not annulled, 
but it continued an operative law after the bankruptcy act was ap- 
proved, though within a limited range. Moreover, it was the law of 
the state in force the instant the bankrupt statute was approved. 
However ail this may be, section 64, as we hâve said, necessarily 
refers to the class of laws which we hâve çited from the Public Stat- 
utes, because on no practical, sensible theory could it refer to any 
other. We fully agrée with the conclusions of the leamed judge 
of the district court in this particular. 

The troublesome question remains to be disposed of, whether the 
debt proved in this case was one due the county, within the mean- 
ing of the provisions of the insolvency laws of Massachusetts which 
we hâve cited. Whether or not the claim may be proved by the 
county, if it is the substantial owner of it, dépends on the rules of ad- 
ministration of the bankruptcy act as determined by the fédéral courts. 
Thèse we hâve substantially pointed ont. But its ownership and 
conséquent right of priority dépend on the construction of the stat- 
utes of Massachusetts. Certain moneys due the warden of the state 
prison were held by the suprême judicial court of Massachusetts, 
in Corn. v. Phœnix Bank, 11 Metc. (Mass.) 129, not entitled to priority 
as moneys due the state. Unless the cases can be properly dis- 
tinguished, Com. v. Phœnix Bank must control. 

The state statutes applicable, so far as they hâve been cited to us, 
are Rev. St. 1836, c. 144, which was the statute under considération 
in Com. t. Phœnix Bank; Pub. St. 1882, c. 220, §§ 7 to 26, each in- 
clusive; Acts 1887, c. 447; Acts 1888, c. 403; Acts 1890, c. 215; 
Acts 189], c. 228; Acts 1898, c. 277. The first question arieing is 
whether or not the house of correction for the county of Worcester haa 
any spécial relations to the county. Is it simply an instrument of gov- 
ernment, the cost of which, on account of its somewhat local relations, 
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the législature may properly direct to be borne by the county? Or 
doee it bear a more intimate relation to the county, like, say, a turn- 
pike or bridge wMch the législature might require to be constructed 
by the county, although for the uses of the entire public, but for 
which the county might be authorized to reimburse itself by receiving 
the tolls ? That, like many institutions of its class, it is an instrument 
of the state sovereignty, connected with the etate administration 
of justice, there can be no question. This is made especially clear 
by Lane v. Corn., 161 Mass. 120, 36 N. E. 755, showing that, to a 
certain extent, persons convicted of crime may be punished in the 
state prison, jail, or house of correction, and by the act of 1890, c. 
278, providing for the removal of prisoners from a state farm to any 
house of correction in the county where such prisoner was convict- 
ed. In this aspect the house of correction stands, in ail particulars, 
under the same well-known ruies as the county court house in Morse 
V. Norfolk Co., 170 Mass. 555, 556, 49 N. E. 925. This, it was stated, 
the county might be required to construct, although its control, and, 
indeed, the persons who should construct it, may be selected as the 
législature might see fit. Nevertheless, an examination of the statutes 
to which we hâve referred will show that the house of correction 
acquired peculiar relations to the county, which hâve never been 
abrogated, and especially that the entire bénéficiai interest in con- 
tracts made by its master reverts to the county, and money received 
thereon directly aids to reduce the burden of taxation otherwise rest- 
ing on its inhabitants. 

According to the provisions of Pub. St. c. 220, § 23, the sheriff 
had the custody, rule, and charge of the house of correction in his 
county, and of ail prisoners therein, except in the county of Suflfolk; 
and he was directed to keep the same by himself, or by his deputy 
as master, for whom he was made responsible. It was also directed 
that the master should appoint subordinates, for whom he (the master) 
should be responsible. By section 26, the county commissioners in 
each county fixed the salaries for ail officers, assistante, and employés 
of the house of correction. Section 7 directed that there should be 
provided by the county commissioners in each county, with two ex- 
ceptions, "at the charge of said counties, a fit and convenient house 
or houses of correction," "with convenient yards, workshops, and 
other suitable accommodations adjoining or appurtenant thereto." 
Section 11, also, required that the county commissioners in the several 
counties should cause to be provided, "at the expense of said counties," 
"suitable materials and implements sufficient to keep at work ail 
the prisoners committed to the house of correction." Section 13 
provided that the commissioners might make contracts for work 
to be doue in the house; section 14, that they might make contracts 
for letting out to hire persons conflned therein; section 53, that 
they should procure ail necessary supplies for the house, to be fur- 
nished and purchased under their direction, at the expense of the 
county; and section 54, also, provided that ail charges and expenses 
of safe-keeping, maintaining, and employing convicts therein, and 
the safe-keeping of ail other perscns therein, should be paid from 
the county treasury. Section 55 enacted that the county commission- 
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ers might order sums of money tq be advanced out of the treasuries 
of the counties to the master of the house of correction for the pur- 
pose of providiûg tools, materiaje, and other things required for the 
employment, restraint, and safe-keeping of the convicts. Section 56 
provided that the master should pay to the treasurer of the county, at 
such times as the offlcers of the county might direct, the amounts of 
sales and other proceeds of the lafeor and earnings of the prisoners in 
his custody. 

Other provisions of this character might be cited from the Public 
Statutes, but we hâve given enough to show beyond question that 
the title to the house of correction, and ail its appurtenances, ma- 
terials, tools, and supplies, of every character, and consequently 
to the product thereof, including whatever might resuit from the 
labor of the prisoners, was, under that System of législation, vested 
in the county, as its absolute property. There was no provision in 
the Public Statutes that any of the property, real or personal, or 
any contract for the labor of the prisoners, should veet elsewhere than 
in the county, either nominally or substantially. There was noue 
that the master of the house of correction or the sheriff might bring 
suit in his own name for the recovery of any matter connected with, 
or concerning, the house, although it is not impossible that as the 
sheriff, under that System, was in th.e custody of the supplies, materials, 
and tools, he might hâve had sufflcient qualifled property or posses- 
sion to enable him to main tain an action of trover; or, under some 
circumstances, of trespass. Nevertheless, the right of action for ail 
sums due, as well as the substantial; property right to ail such sums, 
clearly vested in the county. 

We are unable to discover- anything in the subséquent législation 
which changes substantially the property rights of the county as 
they were under the Public Statutes. The first was that constituting 
the State oiBce of gênerai superintendent of prisons. His duties, 
as given by the act of 1887, c. 447, § 7, are to establish and maintain 
such industries as may, from time;to time, be determined upon by 
liim and the master. So far as we hâve been able to discover, with 
that exception, the relations of the county commissioners and the sher- 
iff to the house of correction remain substantially unchanged. The act 
of 1887 provided, in section 11, that the master should make payment 
into the treasury of the county whenever he had in his possession as 
great a eum as |5,000, and at least as often as once in each month. This 
related to ail moneys received under the provisions of the act, wheth- 
er for hire of labor or for the manufactures sold. Thje act also pro- 
vided, in section 4, that the bills for tools, implements, and materials 
purchased, with the salaries of the persons employed under the act 
in the house of correction, should be paid monthly from the county 
treasury on schedules prepared and approved by the master and the 
gênerai superintendent. This direction that bills should be paid 
from the county treasury was never changed, while the direction to 
the master to make payment of his entire receipts into that treasury 
was re-enforced by the act of 1898, c. 277, which emphasized that 
aJl receipts be paid into the county treasury each month, and that 
-the expense of maintaining industries in houses of correction be paid 
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by the county treasurers, as required by cbapter 447 of the act of 
1887 and the acts in amendment thereof. This did not change the 
prior law, but it was probably enacted in order to rebuke certain 
loose practices which had grown up. The System was also re-en- 
forced by the act of 1891, c. 228, authorizing the purchase of ma- 
chinery for houses of correction, under certain circumstances, with 
the direction that the bills should be paid as provided in the act of 
1887; and the nature of the agency of the master of the house of 
correction was also emphasized by the act of 1890, c. 215, requiring 
him to màke deposits, "as trustée," of the moneys held in the intérim 
of the monthly payments to be made into the county treasury. 

It will thus be seen that the county makes direct and spécifie pay- 
ment for every article of everj' nature used in connection with the 
industries in the house of correction; and, of course, it is a recog- 
nized rule of law that whoever pays for anything is presumed to be 
the owner of it. Therefore, as we hâve already said, there is nothing 
in the législation subséquent to the Public Statutes to change the 
équitable and légal title to the house of correction, or to anything 
contained in it; but ail such législation leaves both the équitable 
and légal title in the county, while emphasizing the fa et that it vests 
there. It necessarily follows that the results of the property thus 
owned by the county, whether it is in contracta for labor, receipts 
for labor hired out, or contracts or receipts for merchandise sold, 
vest where the principal matters from which they flow also vest; 
that is, in the county. The provision found in the act of 1887, § 
12, that certain suits may be brought in the name of the master, is 
in terms permissive, and probably, at the most, a mère matter of con- 
venience. There is nothing to preclude suits in the name of the 
county, or to change the results of litigation when judgments are 
obtained against the master. In that case they would undoubtedly 
be payable, not from his personal assets, but from the county treasury ; 
and, if not paid, the remedy would be precisely the same in favor 
of the holders of the judgments as it would be to the holders of ac- 
counts for supplies not contested, — that is, mandamus to the county 
treasurer to pay them. Everything flows through the county treasury. 
Not a dollar can be expended except from it, and a county is a cor- 
poration liable to suit at common law. In this respect the house 
of correction stands in an essentially différent relation from that 
of the state prison, as pointed out in Com. v. Phœnix Bank. The 
state was itself not suable, and therefore there was a necessity that 
its warden should be made suable, and that he should hâve assets 
in his hands to meet whatever judgments might be obtained against 
him. Consequently, aa said by Chief Justice Shaw, at pages 138 and 
139 of Com. V. Phœnix Bank, the state prison and its offlcers were con- 
stituted a separate and distinct establishment, and the revenues 
received by the warden were entirely under his control, to be applied 
by him to the purposes of the institution. He was expressly made 
the treasurer of the prison, and he was expressly directed to receive 
and pay out ail moneys granted by the législature for the support 
thereof; and the commonwealth had only an équitable interest in the 
residue, when there was any. 
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In tljese partîculara the distinctions between the two institutions 
are of a marked and substantial character. Com. v. Phœnix Bank 
was against substantial nnderlying equity, and also against the ordi- 
nary principles of judicial equity which control proceedings in in- 
solvency and bankruptcy. It must be beld to be purely exceptional, 
and no case can be fairly brought within its rulings whicli does not 
conform to it in ail substantial paiticulars. Therefore we are free 
to apply to the case at bar the same broad raies of equity which 
we would apply elsewhere under the bankruptcy statutes of the United 
States. 

In 308 (County of Worcester, Petitioner), the proceedings of the 
court below are afarmed, and the costa of this court are awarded to 
Derby, Trustée, and there will be a decree accordingly. 

In 318 (Derby, Trustée, Petitioner), the proceedings of the court 
below decreeing priority are afflrmed, and the costs of this court are 
awarded to the county of Worcester, and there will be a decree accord- 
ingly. 

In 312 (Derby, Trustée, v. County of Worcester), the decree of the 
court below, allowing the proof of the county of Worcester, is af- 
flrmed, and the costs of appeal are awarded to the appellee. 



DUFFIELD et ai. v. MICHAELS et al. 

(Circuit Court of Appeals, Fourtli Circuit. July 9, 1900.) 

No. 348. 

L Mining Lbabb—Forfeituhe— Construction of Contract. 

A lease of lands for oll and gas purposes provided that same should be 
vold If a well was not completed on the premises by lessee witbin two 
montlis from the date thereof, unless the lessee should thereafter pay 
monthly to the lessor $10 for each month's delay In completing said well. 
It was further provided that, if opérations upon the well were not com- 
menced in 30 days from the date of the lease, $10 extra should be paid 
for the second month. Work on the well was not commenced for over a 
month after the date of the lease, nor complète within 2 months and 8 
days. After the expiration of the second month, the lessee paid the lessor 
the sum of $10, and again, 12 days after the expiration of the third month, 
the lessor tendered a similar payment, which was refused. HeW, that the 
flrst $10 payment by the lessee could not be claimed by the lessor as on 
account of the money to be paid extra for the second month, and that a 
lease made by the lessor to another party after the expiration of the third 
month, and when the well had not been completed, under the claim Ihat 
the flrst lease had been forfeited for nonpayment of the sum agreed to be 
paid for delay, was vold. 

2. Same — Performance bï Lessbb. 

The payments to be made "for each month's delay in completing said 
well" not being made payable in advance by the terms of the lease, the 
lessor -was not entitied to claim a forfelture of the lease flve days after 
the close of the third month, because the well was not then completed, 
and the lessee had failed to make payment for delay for the fourth month. 

8. Same— W AI VER of Performance. 

The lessor having permitted the lessee to locate a well under the lease, 
and himself constructed a dam to obtain water with which to drill It, sold 
and delivered wood for fuel to the contracter employed by the lessee to 
drill the well, and lodged and f ed the men who were dolng the work, after 
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three months from the date of the lease had explred, and down to the 
Tery day that he mafle a new lease to another party, thus inducing the 
lessee and those claiming under him to believe that he was satisfied with 
their efforts at development, and that it was not his intention to claim h. 
forfelture, he will not be permitted, in equity, to insist that the flrst lease 
was forfeited at the time the second was executed, even though grounds 
to déclare a forfeiture existed. 

Appeal from the Circuit Court of tlie United States for the District 
of West Virginia. 

J. W. Lee and B. M. Ambler (John B, Chapman and A. M. Campbell, 
on the brief), for appellants. 
John A. Howard and W. P. Hubbard, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and WADDILL, 
District Judge. 

GOFF, Circuit Judge. The appellants filed their bill in equity in 
the court below, the object of which was to hâve declared void a 
lease for oil and gas purposes made by Lewis Virgin of a certain tract 
of land in Pleasants county, W. Va., to A. A. Michaels, dated June 
21, 1898, and also to restrain the défendants from removing and sell- 
ing the oil produced from a well that had been drilled on said land. 
The case was duly matured and came on to be heard, when the court 
below entered a decree in favor of the défendants, by which the relief 
asked for by the appellants (the plaintiffs below) was refused, and their 
bill dismissed. 97 Fed. 823. From that decree this appeal was prose- 
cuted. 

The facts necessary to be stated are as follows: 

On March 16, 1898, Lewis Virgin, the owner of a tract of 92 acres 
of land situated in Pleasants county, W. Va., leased the same for oil 
and gas purposes to A. Leam; and he on the 23d of that month as^ 
signed said lease to C. G. Duffleld, in trust for W. H. Eoessle, 0. 0. 
Duffleld, and himself . Said trustée subsequently sold certain interests 
in said lease to other parties, who were also plaintiffs below. The 
lessee was to deliver to the lessor one-eighth of ail the petroleum pro- 
duced from said land, and was to pay $200 per annum for each gas 
well from which gas was sold for consumption. Among other pro- 
visions in said contract were the following: 

"This lease to be nuU and void, and no longer binding on either party. If a 
well is not completed on the premises within two months from this date, xva.- 
less the lessee shall thereafter pay monthly to lessor ten dollars per month for 
each month's delay in completing said well. Each payment to extend the 
time for completion for one month, and no longer. A deposit to crédit of 
lessor in Pleasants County Bank, St. Mary's, W. Va., by eheclî. The said to 
be a good payment of any moneys on this lease. * • * If opérations are 
not commenced in thirty days from this date, ten ($10.00) dollars extra to 
be paid for the second month. The well to be completed must be through the 
first Cow Run sand." 

Duffield, as trustée, entered into negotiations with one H. E. Morris 
for the drilling of a well on said land ; preparing, signing, and sending 
to him an agreement, by which, as trustée, he agreed to pay said 
Morris 80 cents per foot for the drilling of said well; he (Morris) to 
furnish ail the tools, rig, boiler, engine, water, and fuel required for 



822 102 FEDERAL REPORTER. 

said work. DufBeld, as trustée, wàs to furnish. the conductor and ail 
the casing necessary for the well, and the labor to tube it, while Morris 
was to give one day to cleaning the well, sliould ît be shot, and to 
plug the same as reqnired by law if it was dry. It was set f ortb in the 
writing so signed by Duffield and sent to Morris that when the con- 
tract was completed ail money should be due. Mortîs rëfused to slgn 
it, and dqclined to do the work.. On the 9th of June, 1898, he as- 
signed, by writing of that date, ail his interest in said contract to the 
défendant A. A. Michaels, who took said paper so âssigned him and 
proceeded with the wofk. The rig was completed under his direction 
on the 16th of June, 1898, the boiler was placed in position on the 
17th, the drilling commeûced on the ISth, and was continued until the 
28th;;Ofithat month, when, as the sand was drilled through, the work 
stopped. Under Michaels' directions the well was plugged and the 
tools removed on the 28th of June, 1898. In August, 1898, Michaels 
returned to the well, rebuilt the derrjck, removed theplugs, had the 
well shot, and found that it was a good producer. After the drilling 
hadbeen commenced, and during thé progress 0;f the isame, Virgin, on 
thé 21st; of June, 1898,, executed another lease, conveying the same 
lahd to the said Michaels; reserving thé sàme royalties to himself, and 
with conditions virtually the same. 'Phisi second lease was made On 
the claim pf Virgin that the contrfict of March I6,th with Learn was 
forfeited. 'Michaels informed the appellants of the exécution 6f this 
new leasé;; stating to tixem that he took it as. an aciditional sécùrity 
to himself fpr (the paymentof the work he was doing;, and offering to 
turn it over to them if they would refund the money he had paid for 
it, and make certain changes in the agreement made with Morris ùnder 
which he was drilling. This the appellants declined to do, insisting 
that the lease to them wàs not f orfeitçd, and deelaring their willing- 
ness and afcilify to pay fçr the nvell when it was completed. On the 
evening of the 27th of June fcchâels telegraphèd Dufâeld as follows: 
"Well shut down top of sand. Come immediately, as want to get 
matters stiraightened up. Answer." That message was answered by 
DufHeld ou thp moming of the 28th in thèse words: "Roessle leaves 
this eveningji and will see you in the morning." When Boessle reached 
the locality of the well, on the 29th of June, the work had ceased, and 
Michaels had removed hie machinery and tools from it. 

The claim of the appellants resf s on the lease of March 16, 1898, 
made by Virgin to Learn, ,wh{ch the àppellèes insist was forfeited for 
the failure to pay rent'al; and they claim that the lease of June 21, 
1898, made by Virgin to'MiOhaels, vests them with titlB to the property 
in controversy. The lease to Michaels was void ùnless the contract 
with Learn, had been forfeited. tJnder the lease pf March 16, 1898, 
the lessee had two months from that date in which to complète a well 
on the land described therein, and then sùch further time as he might 
secure by the payment of flO per month for each month of delay. A 
well was not completed by May 16th, when the two months expired, 
but the lesaee on the 24!th of that month deposited a check for flO 
on account of eaid rental in the Pleasants County Bank, which was 
duly paid, and received by Virgin. After bis acceptance of that 
money, he was estopped from deClaring a forfeiture on account of the 
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nonpayment of rent, at least, until after the 16th of June, 1898. The 
contention of the défendants below that the $10 so received by Virgin 
was on account of the money to be i)aid "extra" for the second month, 
because opérations had nor been commenced in 30 days from the date 
of the lease, is without merit, as the nonpayment of that sum was not 
ground for forfeiture, but the lessor could bave proceeded to collect 
it in any proper manner. There waa to be no forfeiture unless there 
was a failure to complète a well in two months, and then, also, a failure 
to pay a monthly rental of |10 thereafter. Two months from the date 
of the lease expired on the 16th day of May, 1898, and the one month 
delay expiring on the 16th of June, 1898, was paid for by the deposit 
made on the 24th of May. There was no requirement that the pay- 
ment for monthly delay should be made in advance. Tlie payaient of 
|10 at any time before the 16th day of July, 1898, would hâve prevented 
a forfeiture because of the nonpayment of the sum required for the sec- 
ond month's delay. But on June 21st Virgin, after consultation with 
Michaels and his attorney, concluded that the lease to Learn was for- 
feited, and immediately executed another to said Michaels. After that, 
on June 28th, the lessee, Learn, deposited an additional check for 
f 10 in the Pleasants County Bank for the payment of the sum due for 
the month commencing on the 16th day of July, 1898; but this sum 
Virgin refused to accept, as he had theretofore executed the second 
lease. 

In this case the only claira for forfeiture of the lease to Learn was 
because of the nonpayment of the money due for the first month's 
delay after the expiration of two months from the date of the lease, 
and the testimony is clear that said money was both deposited by 
Learn and received by Virgin before it was really due. If the insist- 
ence now made for Virgin is correct (that the |10 due for the flrst 
month's delay was payable with the beginning of that month, and that 
payment received was on account of the extra to be paid for the second 
month's delay, thereby causing ground for forfeiture), then, so far 
as the appellants are concerned, the answer is that Virgin, by his 
own conduct, words, and action, misled and deceived them. He per- 
mitted the well to be located, he constructed a dam to obtain water 
with which to drill it, he sold and delivered to the contracter wood for 
fuel, and he lodged and fed the men who were doing the work; and ail 
this not only after the expiration of two months from the date of the 
lease, but after three months from that date had expired, — in fact, 
down to the date of the lease to Michaels. Under the facts of this 
case, it would be unconscionable to permit Virgin on June 21, 1898, to 
déclare a forfeiture of the lease to I^earn, even had grounds for the 
same existed prior to that date; for he had induced the lessee and 
those claiming under him to believe that he was satisfied with their 
efforts at development, and that it was not his intention to claim a 
forfeiture. Hukill v. Myers, 36 W. Va. C39. 15 S. E. 151; Gas Co. 
v. De Witt, 130 Pa. St. 254, 18 Atl. 724, 5 L. E. A. 731; Thompson v. 
Christie, 138 Pa. «t. 249, 20 Atl. 934, 11 L. E. A. 236. We are forcée^ 
to the conclusion that Virgin, for reasons well kncwn to himself, to 
Michaels, and likely to others, concluded suddenly, when the drilling 
of the well was near completion, to déclare a forfeiture of the lease 
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to Learn, and to endeavor to vest the title to the oil and gas in 
Michaels, subject to his royalties. It is certainly true tiiat for some 
reason the lessor of Leam and tke contracter of his assignée, without 
notice to the parties in interest, and unexpectedly to them, changed 
their plans and their methods of procédure. A^irgin, who had thereto- 
fore freely acquiesced in ail that the appellants had done in connection 
with the drilling of the well, without notice to them and seemingly 
without cause, actively opposed and repudiated them; and Michaels, 
who had gone upon the land as their représentative, who had endeav- 
ored to carry out the provisions of the arrangement ârst made 
with Morris, from whom he held its assignment, who had used the 
material provided by the appellants, and who had furnished the rig and 
tools as stipulated for, without warning disavows the terms of his 
contract, admita the weakness of the appellants' title, and secures 
from their lessor the property they had placed him in possession of. 
The statement made by Michaels at the time he took the lease from 
Virgin (in substance, thaL he so acted in order to obtain additional 
security for the money that would be due him on the completion of the 
well) is at least weakened by his subséquent conduct in hurriedly clos- 
ing the well before it was completed, shot, and measured, and in not 
calling on the appellants for the sum due him for drilling the well, 
as he would hâve done had he been acting in good faith. Likely some 
light can be thrown on the reasons that so actuated them, when we 
recall that the testimony shows that Virgin admitted after the well 
was plugged, and before it was opened in August following, that he 
had claimed the forfeiture of the lease to Learn because Michaels in- 
sisted that he should, and threatened to move his rig and tools unless 
he did, thereby stopping tiie work; that th^ both admitted that oil had 
been found, and that in due time the rig would be brought back and 
the well opened up; that Michaels admitted that he was présent and 
running the screw when the oil was drilled into during the night of 
June 27th, and that the fluid "showed up over the tools," and that then 
he had it plugged; that the drillers of the well, the men who handled 
the tools, admitted that oil was found in the well the night preceding 
the day it was plugged and abandoned; that ail of the défendants were 
fully advised of the existence of the lease to Leam, although they claim 
under the lease to Michaels, and that after they purchased their inter- 
ests of Michaels he still telegraphed Duffleld to corne on and close 
matters up, thereby recognizing his claim to the property; and also 
that the lease is a very valuable one now, as it also was at the time it 
was abandoned. It is clear that Michaels coneealed from the appel- 
lants the fact that oil had been found in the well he drilled for them. 
They were entitled to ail the information he had on that subject, but 
they were misinf ormed, — in fact, advised by him that it was a diy hole. 
It is also clear that it was the intention of Virgin and Michaels, at the 
time the well was plugged and abandoned, to not only deceive the ap- 
pellants and deprive them of their property, but then to return to it, 
reopen and further develop it. Such conduct cannot hâve the approval 
of honest men, and must not hâve the sanction of a court of equity. 
There is error in the decree appealed from, and the same will be re- 
versed, the cause being remanded with directions to the court below 
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to proceed further with the same in the manner indîcated by this opin- 
ion. The lease made by Virgin to Michaels, dated June 21, 1898, is 
fraudulent and void. The lease made by said Virgin to Learn, dated 
March 16, 1898, is valid and in full force. Reversed. 
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(Circuit Court of Appeals, Seventh Circuit. May 18, 1900.) 

No. 509. 

1. Raii^hoads— Construction of Leasis — Ditisiott of Earnings. 

A provision of a lease, by which one railroad company leased Its road 
to anotlier, that the lessee "shall, in each and every year of the term 
demlsed, pay or cause to be paid to said [lessor], in the manner and at 
the times hereinafter specified, thirty per centum of the gross earnings 
of the demised property," is not one for the payment of rental, but for 
the division of the earnings of the property, as earnings; and under It 
SO per cent, of sueh earnings become, in equity, the property of the 
lessor at once on thelr receipt, being held by the lessee in trust for the 
purpose specifled in the lease. 

S. Same -Lbssor's Sharb of Earnings— Right to Rbcover as Trust Fund. 
ïhe lessee in such lease having failed for six months before the time 
its property went into the hands of a recelver to pay over the lessor's 
share of the earnings of the leased road, and having mingled the same 
with its own funds, bondholders of the lessor, the interest on whose 
bonds the lessee was required by the terms of the lease to pay from 
such funds, were entitled to hâve the amoimt so mlsapplied to the beneflt 
of the lessee restored by the receiver from the subséquent earnings of 
the leased road under the recelvership, and paid to them in accordance 
with the contract, as against the lessee company or Its bondholders or 
gênerai credltors; and it is immaterial that the lessee may hâve oper- 
ated the road at a loss. 

8. Same— Lkase Ultra Vires— Epfect of Curative Statdte. 

A lease by a railroad company of a line of road In another state, al- 
though unauthorized when made by the company's articles of incorpora- 
tion or by statute, is rendered valid as to the future by an act of the 
législature subsequently passed conferring such authority, where the 
company continues for years thereafter to operate the road thereunder, 
and thereby impliedly readopts the contract. 

4. Statute— CoNSïiTUTioNALTTr— Spécial Laws. 

The Indiana act of February 20, 1893, legalizing ail leases theretofore 
made within a specified time by any railroad company of the state au- 
thorized to construct and operate a railroad to its western boundary, 
by which such company contracted to operate the road of an Illinois 
company authorized to construct and operate a road to such boundary, 
Is not in contravention of article 4, § 23, of the state constitution, which 
provides that laws shall be gênerai and of uniform opération in ail cases 
where a gênerai law can be made applicable. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

On and before October 30, 189(i, the Terre Haute and Indianapolis Railroad 
Company owned and operated a line of railroad extending from Indianapolis 
to the state line between the states of Indiana and Illinois, and as lessee 
operated the St.. Louis, Vandalia and Terre Haute Railroad, extending from a 
junction with the Terre Haute and Indianapolis Railroad at said state lint to 



826 102 FEDERAL REPORTER. 

East St Louis; the Terre Haute and Peoria Rallroad, extending from a junc- 
«on with the St. Louis, Vandalla and Terre Haute Rallroad near sald state 
Une to Peoria, Illinois; the Terre Haute and Logansport Rallroad, extending 
from Terre Haute to South Bend, Indiana; and the Indiana and Lake Michi- 
gan Rallroad, extending from a junctlon with the Terre Haute and Logansport 
Railroad at South Bend to St. Joseph, Mlchigan. 

Among the provisions In the lease from the Terre Haute and Peoria Railroad 
to the Terre Haute and Indianapolis Railroad Company, dated October 1, 1892, 
Tvas the following: "The sald Terre Haute and Indianapolis Railroad Company 
shall in each and every year of the tèrm demised, pay or cause to he paid to 
sald Terre Haute and Peoria Railroad Company, in the manner and at the 
times herelnafter specifled, thirty per centum of the gross earnlngs of the de- 
mised property and such percentage of the gross earnings shall be paid with- 
out any déduction, abatement or diminution for any cause whatever; and it is 
expressly agreed that there shall be paid ont of the aforesaid thirty per centum. 
the interest as it matures on the bonds of the Terre Haute and Peoria Rail- 
road Company of the issue of $1.800,000 of March 1, 1887, whleh shall be out- 
standing, and of the issue of $2.500,000 of September 1, 18&2, at any time 
outstanding; ail fédéral, state and municipal taxes and assessments imposed 
upon the demised estate; ail rentals for the use of the tracks of the Toledo, 
Peoria and Western Railroad, Illinois Central Railroad and Terre Haute and 
Indianapolis Railroad, whieh are now used by the party of the flrst part. 

"It is agreed that the second party may and shall pay the interest on the 
said bonds as the same mature, thé said taxes, assessments and rentals as 
they respectively become payable, and such payments shall be held to be a dis- 
charge and payment by the party of the second part on accouiit of said thirty 
per centum of gross earnlngs. If the aggregate amount of said interest, 
taxes ànd rentals shall be less than the total amount of said thirty per centum 
of the gross earnings, the residue shall be paid in cash to the first party; should 
the amount of such interest, taxes and rentals be In excess of the total amount 
of said thirty per centum of gross earnings in any year. Such excess shall be 
paid by and be held and retalned by the sàid second party as a charge against 
the party of the flrst part to be repaid or retalned by it out of any future ex- 
cess. but Withont interest. 

"The majiner and times of payment herein provîded for are as folio ws: 

"Withln sixty days after the close of each year ending on the last day of 
October, the aggregate gross earnings for the whole year shall be ascertained, 
and the residue. If any, of the thirty per centum of said gross earnings remain- 
ing after the payment of sald interest, taxes, assessments and rentals by the 
party of thé second part, as herein provided, shall be paid to the party of the 
first part." 

A provision in the lease under which the Indianapolis Company was oper- 
ating the St. Louis, Vandalia and Terre Haute Railroad provides that the 
lessees shall recelve seventy per centum of the gross receipts derived from 
the opération of the demised property as a considération for working and main- 
tenance expenses, the remainlng thirty per centum to be appropriated, (1) 
to the payment of interest on the flrst and second mortgage bonds of the 
lessor Company; and (2) the surplus of said thirty per centum to be paid over 
to the l'essor Company semi-annually, to be disposed of by it for the beneflt of 
its stockholders. 

There is a further provision that if the thirty per centum shall not be suffl- 
cient in amount to protect the interest on the mortgage bonds, and the sinking 
fund therefor as they mature from tIme to time, together with the payment 
of taxes and proper cost of maintaining organizations, the lessee shall advance 
for the lessor whatever amount may be needed to be aceounted for under the 
yearly averages of the lease during Its existence. 

October 30, 1896, the appellees, Cox and Blair. citizens of the State of New 
Jersey, and appellee, Paul, a citizen of the State of Pennsylvania, in behalf 
of themselves and ail other holders of bonds issued under and secured by two 
deeds of trust executed by the Peoria Company under dates respectively of 
March 1, 1887, and September 1, 1892, who should come In and contribute to 
the expense of the suit, brought thelr bill In the Circuit Court of the United 
States for the District of Indiana against tie Indianapolis Company, a cor- 
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poration of Indiana, for spécifie performance of the foregoing provision of the 
lease of the Peorla Company reqairing the lessee to apply thlrty per centum 
of the gross earnings of the demised property to the payment of interest on 
the lessor company's bonds, and enjoining lessee from approprlating such 
thirty per centum of the gross earnings, except as in the lease speclfled; and 
if necessary for the appointment of a receiver of the funds reeeived by the 
lessee arising from the opération of the varions lines leased, or if the lessee 
be insolvent, for the appointment of a receiver to operate the lessee's road, 
and the leased lines. Before answer the bill was amended by averring the 
insolvency of the lessee railroad. 

November 13, 1896, the Indianapolis Company answered admitting insol- 
vency. 

On the same day the cause was heard upon the bill and answer, and the 
lessee railroad united in the motion for the appointment of a receiver. Volney 
T. Malott was appointed receiver of the lessee railroad and of its leased lines 
situated in the states of Indiana, Illinois and Michigan, 

The decree appointing the receiver contains the following provisions: 

"And it is fm'ther ordered, adjudged and decreed that the said receiver 
shall Iceep true and accurate books of account showing the receipts derived 
from the opération of the said railroads, and the manner and purj^ose of the 
expenditures thereof, and that in said books of account he Ijeep separate and 
distinct accounts showing the amount of the gross earnings derived from the 
opération of the Terre Haute and Peoria Railroad Company, and in like 
manner separate accounts showing the gross earnings derived from the opéra- 
tion of each of the other railroads leased by the said défendant company, and 
separate accounts showing tlie gross earnings derived from the opération of 
the railroad of the défendant company itself. That thirty per cent, of the 
gross earnings derived from the opération of the said Terre Haute and Peoria 
Railroad Company, and twenty-five per cent, of the gross earnings derived from 
the opération of the Terre Haute and Logansport Railroad Company, and of 
the Indiana and Lake Michigan Railroad Company, respectively, and thirty 
per cent, of the gross earnings derived from the opération of the St. Louis. 
Vandalia and Terre Haute Railroad Company, be respectively set apart and 
held by the said receiver, as a separate and distinct fund in each case, be 
deposited by him in separate bank accounts, specially designated so as to 
indicate the property from which such deposits are derived in each case, and 
that no part of such pereentage so set apart and deposited be paid out or 
applied except on the spécial order of this court, made upon notice to the 
complainants herein or their solicitors, and such other parties as may here- 
after appear in this cause. 

"And said receiver shall make monthly reports to this court showing the re- 
ceipts aforesaid, and the eost of opération of each of the said leased lines 
and of the main line of railroad, and aiso showing the method by which the 
incomes and expenses of said lines are respectively ascertained. and in case 
the balance of the gross earnings derived from the opération of any of the 
said leased lines shall be insufficient to meet the expenses of the same, then 
the said receiver shall advance and meet any such deficiency out of the gross 
earnings of the main line of railroad of the said défendant company if the 
same shall be sufHcient therefor, and if not sufficient, he shall report the mat- 
ter to this court, and apply for instructions in the promises, having flrst given 
notice to ail parties to this suit of the time and place of such application." 

The receiver's report for the month of October, 1897, shows that "he bas 
kept separate and distinct accounts showing the amount of the gross earnings 
derived from the opération of the Terre Haute and Peoria Railroad property, 
of the St. Louis, Vandalia and Terre Haute Railroad property, of the Terre 
Haute and Logan.sport Railroad property and of the Indiana and Lake Mich- 
igan Railway property, and bas set apart to the separate and distinct funds 
the required percentages of the gross earnings of each of said properties; that 
under the direction of this court * * * be bas paid out of the said funds 
the amounts for purposes hereinafter shown, and after making the déductions 
of those amounts the several funds stand as follows, to wit: Vandalia fund, 
i?119,46S.54-, Logansport fund, $53,831.48; Lake Michigan fund, §14,692.47; 
Peoria fund, $68,971.45." 
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In the recelver's report the Peorla fund, In détail, Is arrived at as follows: 

"Balance forward... $57,752.38 

30% October, 1897, earnings 13,202.40 

$70,054.78 
Less track rentals for October, 1897, T. H. & I. E. 

R. Co 250.00 

Illinois Central R. E. Co 1,083.33 

T. P. & W. R. K. Co 650.00 1,983.33 

Balance on hand $68,971.45." 

The lease of the Terre Haute and Peoria Railroad Company to the Terre 
Haute and Indianapolis Railroad Company further provides that the lessee 
should by suitable Indorsement guarantee the payment of the principal and 
interest of said bonds. Parsuant to this provision the guarantee of the lessee 
vfas Indorsed upon the bonds. 

It appears that for the year ending October 31, 1893, the gross earnings of 
the Peorla Company were $449,520.33; for the year ending October 31, 18&4, 
$404,914.69; and for the year ending October 31, 1895, $445.483.00. 

It Is averred In the bill upon which the recelver vi^as appointed, and nowhere 
denied, that the amount of gross earnings recelved from the Peoria Railroad 
by the Indianapolis Company from the 31st of October, 1895, to September 1, 
1896, was about $340,000.00, and that said earnings would, on October 31, 
1896, be about $400,000.00; but that the said earnings so recelved by the 
said Indianapolis Company were by It pald Into Its treasury, and mingled with 
any and ail of its other moneys, and that no part was, in any way, speciflcally 
set aside as a spécial fund for the payment of the sums provided for in the 
lease. 

It is averred, also, and not denied, that thirty per centum of the gross earn- 
ings of the Peoria Railroad, from the flrst of October, 1892, were appropriated 
by the Indianapolis Company; and that the payments of the purposes pro- 
vided for in the lease include interest on the bonds of the Peoria Railroad to 
and includlng March 1, 1896. The first failure to malce such appropriation was 
upon the interest coupons falling due September 1, 1896. 

The Acts of the General Assembly of the State of Indiana relating to the 
power of railway companies to guarantee the bonds of other rallway companies 
are as follows: "That the board of directors of any railway company organized 
iinder and pursuant to the laws of the state of Indiana, whose Une of railway 
extends across the state In either direction, may, upon the pétition of the 
holders of a ma.1ority of the stock of such railway company, direct the exécu- 
tion by such railway company of an indorsement guaranteeing the payment of 
the principal and interest of the bonds of any railway company organized un- 
der or pursuant to the laws of any adjoining state, the construction of whose 
line or Unes of railway would be bénéficiai to the business or trafflc of the 
railway so endorsîng or guaranteeing such bonds." Act March 8, 1883, § 1. 

Also, "That any and ail leases or operating agreements entered Into sinee 
the flrst day of June, A. D. 1892, by and between a railroad company under the 
laws of the state of Illinois, wlth authority to construct and operate a railroad 
to the western boundary line of the state of Indiana. and a railroad company 
organized under the laws of the state of Indiana, with authority to construct 
its railroad to the boundary Une aforesald, by the terms of which the railroad 
company of this state is to take possession of and operate the railroad and 
property of said company of the state of Illinois upon terms and conditions 
in any such lease or operating contract specified are hereby made of the same 
force and eflCect as If the authority on the part of the Indiana company to make 
and perform a lease or operating contract of a railroad in the state of Illinois 
had at the date thereof been fully conferred and granted under the laws of the 
state of Indiana." Act Feb. 20, 1893, 1 1. ' 

January 6, 1898, the appellees flled their pétition In the court below praylng 
for an order dlrecting the recelver to pay the interest on the bonds of the 
Peoria Company falling due September 1, 1896, eut of the balance to the crédit 
of the Peoria fund. 
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Thls pétition the Indianapolis Company answered, averring that It was In- 
debted to sundry unsecured creditors in the sum of $726,074.94 with Interest; 
8154,766 of wliicli was for supplies purchased within six months prior to the 
appointment of the receiver; and $213.522 for cars purchased of and delivered 
to it by the Pittsburg Locomotive and Car Worijs, also within six months prior 
to the appointment of the receiver; and that a suit was pending in ttie Supe- 
rior Court of Marion County, Indiana, on behalf of the State of Indiana against 
the railroad company, to recover two millions of dollars claimed to be due un- 
der Its original charter. 

The answer further averred that the receiver had not realized any net earn- 
Ings from the opération of the Peoria Eaiiroad, but had operated it at a loss 
amounting on October 31, 1897, to $13,692.75; that the money known as the 
Peoria fund did not represent the earnings of the receiver from the Peoria Rail- 
road, but was earned by the receiver in the opération of the Indianapolis 
Eaiiroad; that the appellees had no lien on said fund; that if the receiver 
were to pay the rentals as stipulated in the lease, the loss in the opération of 
the Peoria Railroad up to October 31, 1897, would amount to $82,644.20, as 
shown by the recelver's report on flie; that the loss of the défendant in oper- 
ating the Peoria Railroad under said lease amounts to $380.145.83 up to Octo- 
ber 31, 1896; that the Peoria Company is indebted to the Indianapolis Com- 
pany for sundry sums of money amounting to $7,267.91 for betterments accru- 
Ing prior to the appointment of the receiver. 

The answer challenges the guarantee of the bonds of the Peoria Company 
by the Indianapolis Company as ultra vires; insists that the money in the 
hands of the receiver should be distributed first among the company's creditors 
who furnished supplies and equipments within six months prior to the ap- 
pointment of the receiver, and that the rosidue should be paid ratably to the 
unsecured creditors; and prays for a direction by the court relleving the re- 
ceiver from any obligation to the Peoria Company beyond the net earnings 
of said road. 

The Pennsylvania Company Bled an intervening pétition, showing that within 
six months prior to the appointment of the receiver the Pittsburg Locomotive 
and Car Worlîs sold and delivered to the Indianapolis Company for use upon 
the Une between Indianapolis and St. Louis twenty-two locomotives, for the 
purchase priée of which the Indianapolis Company executed its notes amount- 
ing in the aggregate to $215,522, bearing interest at the rate of flve per centum, 
one falling due December 1, 1896, and one on the flrst day of each succeeding 
month; that the petitloner Is the owner of seventeen of such notes on which 
there was due from the Indianapolis Company for principal and interest $90,- 
595.87; that the petitioner bas no security for said debt. The pétition, in 
effect, adopts the averments of the answer respecting the indebtedness of the 
Indianapolis Company, the losses from the opération of the Peoria Railroad, 
and the manner in which the Peoria fund is computed, and charges that the 
guarantee provided for in the lease is ultra vires, and prays for a distribution 
of the fund ratably between the petitioner and other creditors falling within 
the six months' rule. 

The Vandalia Company also intervened, filing its pétition, averring that there 
Is due to It from the Indianapolis Company for rentals up to November 14, 
1806, under the lease of Pebniary 10. 1868. the sum of $63,989.15 with inter- 
est; that there is also due a balance of $119,396.04 on account of rentals due 
to it under said lease from the time of the appointment of the receiver to 
October 31, 1897; and praying that the $119.396.04 to the crédit of the 
"Vandalia fund be paid to the petitioner on account of rentals, and that the 
railroad company be also required to pay to the petitioner the further sum of 
$63.989.15 with interest thereon. 

March 19, 1898, the following order was entered by the Circuit Court: "And 
the court having fully considered the matters and things set forth in said péti- 
tion and in the answer thereto of said The Terre Haute and Indianapolis 
Railroad Company, défendant herein, and being fully advised in the premises, 
flnds that the prayer of the said pétition should be granted. 

"It is therefore ordered by the court that Volney T. Malott, receiver herein, 
be and he is hereby directed to apply the sum of $55,750, and In addition so 
much as may be necessary, of the fund now In his possession arlsing from set- 
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tJng apart thirty per cent, of the gross earnings of the Terre Haute and Peoria 
Railroad property, known and deslgnated as the Peoria Pund, to the payment 
of the coupons which fell due September 1, 1896, on ail the outstanding mort- 
gage bonds of the Terre Haute and Peoria Railroad Company, together wlth 
interest on saîd coupons at the rate of six per cent, per annum, f rom Septem- 
ber 1, 1896, until the amount neeessary to pay said coupons Is deposlted for 
that purpose in the City of New Yorlt, State of New York." 

From this order each of the appellants proseeutes Its several appeal to thls 
court. 

Lawrence Maxwell, for appellants. 

John G. Williams and George W. Wickersham, for appellees. 

Before JENKINS and GEOSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

After stating the facts as above, GROSSCUP, Circuit Judge, de- 
livered the opinion of the court. 

The lease, whereby the Indianapolis Company obtained possession 
of the Peoria Railroad, entered into October 1, 1892, in effect pro- 
vides, that out of the gross earnings received by the former company 
from the opération of the latter railroad, thirty per centum shall be 
set apart, to be applied, (a) to the payment of interest as it matures 
upon the bonds of the Peoria Company, (b) to the payment of ail the 
Peoria Company's taxes and assessments, fédéral, state and municipal, 
(c) to the payment of rentals for the use of the tracks of other roads 
which, under an existing arrangement, were used by the Peoria Com- 
pany; and (e) the residue, if any, to be paid to the Peoria Company. 

From the date of this lease until September 1, 1896, a period of 
nearly four years, the Peoria Eailtoad was operated by the Indian- 
apolis Company, and the sums contemplated — thirty per centum of 
the gross earnings — were, from time to time, set apart and applied, 
as provided for in the lease. March 1, 1896, the last appropriation, 
in pursuance of this provision of the lease, was made. September 1, 
1896, the Indianapolis Company, for the first time, refused to set any 
sum apart from the gross earnings of the Peoria Railroad for the pay- 
ment of interest on the Peoria Company's bonds. This refusai, cov- 
ering the earnings of the road from March 1, 1896, until September 
1, 1896, is the occasion of the controversy before the court 

It is apparent from the record that if the Indianapolis Company 
is under obligation, under the terms of the lease, to hold thirty per 
centum of the gross earnings of the Peoria Railroad as a fund out of 
which to pay the Peoria Company's interest coupons, the mingling 
of this thirty per centum with the other moneys in the company's 
treasury was a violation of its duty, as trustée, to the Peoria Com- 
pany and its bondholders. Counseî for the appellant, however, chal- 
lenge the proposition that the provisions of the lease amount to an 
appropriation in prœBenti of the earnings of the Peoria Railroad, and 
that the Indianapolis Company stands in the attitude of a trustée to 
the Peoria Company and its bondholders. The contention thus 
raised lies at the threshold of this case. 

In Bradley's Case, Ridg. t. Hardw. 194, a promise had been made 
by the debtor to pay the creditor out of a spécifie debt due to the 
debtor from ânother. The bill was to stay the money in the hands 
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of the third person (the debtor's debtor), for fear that the debtor, 
upou receivmg it, would misappJj it. The bill was dismissed by 
Lord Hardwicke, who said: 

"If a debtor promises to pay hia credltors eut of the money to be recovered 
In a certain suit, and on tlie (aitb of this promise tlje créditer forbears to sue 
hjm, tliis créâtes no spécifie lien on the money recovered." 

In Trist V. Child, 21 Wall. 441, 22 L. Ed. ()23, the défendant had a 
claim against the United States government out of which, when col- 
lected, he piomised to pay the plaintiff twenty-five per centum. 
The claim having been allowed, a bill was filed to enjoin the de- 
fendant from withdravving the money from the Treasury until he 
had complied with his agreement to pay the plaintilL The plain- 
tiif's contention was that, under the circumstances, he had a lien 
upon the fund. In disposing of this contention, the court said: 

"It Is well settled that an order to pay a debt out of a particular fund be- 
longing to the debtor gives to the créditer a spécifie équitable lien upon the 
fund, and binds it in the hands of the drawee. A part of the particular fund 
may be assigned by an order, and the payée may enforce payment of the 
amount against the drawee. But a mère agreement to pay out of such fund 
is not sufflcient Something more Is neeessary. Tliere must be an appropriation 
of the fund pro tanto. either by giving an order or by transferring it other- 
wise in such a manner that the holder is authorized to pay the amount directly 
to the creditor without the further intervention of the debtor." 

Dillon V. Barnard, 21 Wall. 430, 22 L. Ed. 673, was a case in which 
a contractor was engaged in the construction of a portion of a rail- 
road, under a contract with the railroad company assented to by two 
of the trustées under the railway's mortgage, whereby payments 
were to be made monthly of ninety per centum of the work done, 
and the remaining ten per centum to be paid after the completion of 
the work. 

The object of the railway mortgage was to provide for, and retire 
ail, the then existing mortgage debts and prior liens upon the line 
of road, and to complète and equip the road, the latter including 
the complaining contractor's work. Before the payment of the ten 
per centum the railroad company became bankrupt. The contractor 
contended that, under the purpose, object, intention, and understand- 
ing of the parties, the railway company's obligation to the contract- 
or for the work done became a charge upon the proceeds of the sales 
of the bonds; and that the money thus realized became appropriat- 
ed to, and ought to hâve been used for, the discharge of the debt 
due to the contractor. 

In deciding the case. Justice Field said: 

"In support of his pretension he Insists that under the Indenture hla con- 
tract, -when it obtained the assent of two of the trustées, became a charge 
upon the moneys received by the corporation from the sale of the bonds; that 
the trustées under the mortgage and the corporation thereupon became trus- 
tées for his benefit of the proceeds thus received, and were bound to appiy 
them to pay his debt; that by their failure to hâve the proceeds thus applied, 
and by expending them in acquiring new property and improving that already 
po.s::^essed, the charge upon the proceeds became attached to the property in 
the hands of the trustées thus added to and improved; and that this charge 
is entitled to préférence over the lien of the bondholders. 

"The positions thus assert«d must find their support, if at ail. In the provi- 
sions of the indenture of mortgage. 1£ not sustained there they are not sus- 
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tained anywliere. ♦ * * The instrument was executed to secure the pay- 
aient of the mortgage bonds; it so déclares on Ita face. It nowhere indicates» 
any design to secure the contractors; Its language is, 'that for the better se- 
curing and more sure payment of the sums of money mentloned in the said 
mortgage bonds, and each of them,' the indenture is executed. * ♦ * The 
contractors are not parties to the indeature, and are not entitled to claim as 
against those parties any beneflt under its provisions, except that upon the 
assent being given to their contracts the use of the moneys for their pay- 
ment is permissible. They are, so far as the agreement is concerned, stran- 
gers to the instrument. The written assent to contracts on the part of one 
■of the trustées, was not required for their protection, but as an additional 
safeguard to the bondholders against an Improvident use of the funds of the 
corporation. » * • The présent case, notwlthstanding the largeness of the 
plaintiff's demand, is not différent in its essential features from those cases 
of daily occurrence, where the espectation of a contractor, that funds of his 
•employer derived from spécifie sources will be devoted to the payment of his 
services or materials, is disappolnted. Such expectation, however reasonable, 
founded even upon the express promise of the employer that the funds shall 
be thus devoted, of itself avails nothing in favor of the contractor. Before 
there can arise any lien on the funds of the employer, there must be, in addi- 
tion to such express promise, upon whlch the contractor relies, some act of 
appropriation on the part of the employer depriving himself of the control of 
the funds. and conferring upon the contractor the right to hâve them applied 
to his payment when the services are rendered or the materials are furnished. 
There must be a relinquishment by the employer of the right of domlnion over 
the funds, so that without his aid or consent the contractor can enforce their 
application to his payment when his contract is completed." 

In Eogers v. Hosack's Adm'r, 18 Wend. 319, cited with approval 
in Trist v. Child, supra, there was a covenant on the part of one 
Gracie to pay Kogers & Sons "out of any moneys received from the 
French govemment, on account of certain large claims and demanda 
which Gracie had against the French government," and that the same 
should "be paid out of said moneys when and as soon as the same 
should be received by said Archibald Gracie, his executors, adminis- 
trators or assigns." This was held to create no équitable assignment 
or trust, the court saying: 

"Hère Is no assignment, no mortgage or pledge, no order, or any other spé- 
cifie appropria,tlon of the If rench funds, but a mère covenant to pay them over 
on their being obtalned by the covenantor." 

It is needless to pursue this class of cases further. Those already 
cited illustrate, with sufflcient definiteness, the Unes pursued by the 
courts in denying claims for liens in cases of that character. The doc- 
trine on which they go may be summed up in the foUowing paragraph 
from 2 Hare & W. Lead. Cas. p. 233: 

"A covenant on the part of the debtor to apply a particular f und In payment 
of the debt as soon as he receives it, will not operate as an assignment, for it 
does not give the covenantee a right to the fund, save through the covenantor, 
and looks to a future act on his part as the means of rendering it effectuai." 

in none of thèse cases did the party claiming the lien contribute 
any property to a common undertaking; in none of them was the 
fund under considération the fruit of a joinder of property interests. 
In each, the fund in question arose ont of property righta that "be- 
longed solely to the party resisting the claim of lien, and that, but for 
his promise to set apart a portion of the fund, remained his sole prop- 
erty. There was no change of dominion, no setting apart of a portion. 
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no présent act of appropriation, as (îistinguislied from a mère promise 
to that end. A lien of the ctiaracter claimed can not rest in a mère 
Personal promise; it must grow ont of some circumstance or act enter- 
ing into the création of the fund — some equity founded in facts — other 
than the mère word of the party that a trust will be observed. 

The case we are now considering is clearly distinguished, in this 
controlling respect, from those cited. Two railroad companies, each 
possessing, and separately operating, a railroad, found it advisable 
to unify the opération of their roada They chose, in the exécution 
of the project, that one company should operate, as one line, both 
roads. The undertaking was, in a certain sensé, a joint one; each 
contributed a part of the means whereby it should be carried ont. It 
certainly was within légal competency, either that the operating com- 
pany should pay a strict rental for the use of the other's property, or 
that the earnings of the road, gross or net, as an entirety — the fruit 
of the joint enterprise — should be divided according to the agreement 
of the parties. 

An inspection of the lease shows that the rental alternative was 
not adopted. The language is: 

"The said Terre Haute and Indianapolis Eaiiroad Company shall in each and 
every year of the term demised, pay or cause to be paid to said Terre Haute 
and Peoria Raiiroad Company, in the manner and at the times hereinafter 
Bpeeifled, thirty par centum of the gross earnings of the demised property." 

There is no word respecting rentals; there is no plain inference 
that the thirty per centum thus agreed upon shall be a mère meas- 
ure of rentals. It is, as indisputably as language can make it, a 
plain division of the earnings between the parties whose properties, 
taken together, produce the earnings. Unless an arrangement for 
division of earnings, as earnings, is in law an impossibility, the lan- 
guage employed can bear no interprétation, other than a contem- 
plated division of earnings, as earnings. It is framed to exactly fit 
the expression of such a purpose. 

It is not insisted that this agreement amounted, at law, to an as- 
signment of the moneys to be earned in futuro; but we are unable 
to see why, in equity, upon the interprétation we hâve given to the 
lease, the thirty per centum is not, immediately upon receipt, already 
set apart and appropriated to the obligations of the Peoria Com- 
pany named in the lease. What dominion in equity does the Indian- 
apolis Company possess, except to apply this portion to the objects 
set forth? The money constituting the thirty per centum, as well 
as the remaining seventy per centum, is, it is true, physically in 
possession of the Indianapolis Company, but equitably and benefi- 
cially becomes, the moment it is earned, the property of the Peoria 
Company, for the purpose of paying interest on its bonds, its taxes, 
rentals, etc. 

It is clear to us, then, that in the case under considération the 
duty of the Indianapolis Company, in respect to the thirty per 
centum of gross earnings, does not arise out of its mère promise; 
it is an equity growing out of the conditions from which the uni- 
fled railway lines arose. The division of the earnings does not rest 
in an intention merely to be executed in the future; it is to be re- 
102 P.— 53 
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garded, in equity, as a présent fact, made so by the circumstances, 
together with the agreement that brought about the means creating 
such earnings. We hâve no license to make a contract between the 
parties; and a holding différent from the one hère indicated would, 
in effect, substitute a contract conceived by us for the contract as- 
sented to by the parties. 

The case is, in this respect, différent from New York, P. & O. R. 
Co. V. New York, L. E. & W. K. Co. (C. C.) 58 Fed. 268. In that case 
the language of the lease was as follows: 

"As rental for the said demised premises the Erie Company agrées that 
■whenever the annual gross earnings of the demised premises, ascertained as 
herein provided, are less than or eqnal to six million of dollars ($6.000,000), 
the Erie Company shall retain sixty-eight (08) per centum thereof, and pay to 
the Ohio Company the remaining thlrty-two (32) per centum thereof." 

In interpreting this language the court, through Lurton, Circuit 
Judge, said: 

"The rental is determined by the amoimt of gross earnings. Thèse earnings 
belong to the lessee company. The complainant has no right to any spécifie 
dollar or part of a dollar. The rent Is simply measured by the earnings." 

We are of the opinion that the case of Bank v. Smith, 30 C. C. A. 
133, 86 Fed. 398, is more nearly in point. In that case the Central 
Vermont Eailroad Company operated the Ogdensbùrg & Lake Cham- 
plain Eailroad under an agreement containing the following provi- 
sions: "That ail the gross earnings, income, and receipts of and 
from the business trafflc and rentals of said railroad and other prop- 
erty, and ref erred to in article second of this agreement, shall in 
each year and annually during the continuance of this agreement be 
applied and disposed of by the party of the second part as follows," 
in substance, flrst, toward the expense of opération and. maintenance 
of the railroad, including taxes and repairs, of the Ogdensbùrg & 
Lake Ghamplain Eailroad Company; secondly, to the payment of 
interest upon the Consolidated mortgage bonds of the Ogdensbùrg & 
Lake Champlain Railroad Company; and thirdly, to the payment or 
adjijstment of the liabilities of the Ogdensbùrg & Lake Champlain 
Railroad Company upon bonds of the Lamoille Valley Extension 
Eailroad Company ; the residne to be divided between the Central 
Vermont Eailroad Company and the Ogdensbùrg & Lake Champlain 
Eailroad Company. 

In disposing of the question raised, the court, through Wallace, 
Circuit Judge, says: 

"It is conceded by ail parties that the fund should be distributed accordlng 
to the terms of the lease. The lease Is the origin of the funds in the hands 
of the receivers, and they acqulre the fund cum onere, * * ♦ The cove- 
nant to pay interest upon the bonds was one which could hâve been enforced 
by the trustées of the bondholders in an action against the lessee. * * • 
The former" (the covenant to pay interest upon the bonds) "gave to the bond- 
holders an équitable lien upon the earnings, because the trustée could hâve 
compelled the lessee to apply the earnings to the payment of interest." 

The doctrine we adopt in the disposai of this question is summed 
up in Pomeroy's Equity Jurisprudence as follows: 

"The doctrine Is carried still further and applied to property net yet in being 
at the time when the contract is made. It is well settled that an agreement 
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to charge, or to assign, or to give security upon, or to affect property not yet 
in existence, or in tlie ownersliip of the party making the contract, or prop- 
erty to he acquired by him in the future, although, wlth the exception of one 
particular species of things, It créâtes no légal estate or interest in the things 
when they afterwards corne Into existence or are acquired by the promisor, 
does constitute an équitable lien upon the property so existing, or acquired 
at a subséquent time, which is enforced in the same manner and against the 
same parties as a lien upon specifled things existing and owned by the con- 
ti-acting party at the date of the contract." Volume 3 (2d Ed.) § 1230. 

Assuming, then, that the Indianapolis Company held the thirty 
per centum of the gross earnings in trust for the Peoria Company 
and its bondholders, and that the intermingling of this trust money 
with its gênerai moneys was a violation of its duty, as such trustée, 
the inquiry arises, should the receiver be ordered, out of the so-called 
Peoria Fund, to make good the loss to the Peoria Company's bond- 
holders? 

It will be observed that this question does not necessarily involve 
the inquiry whether the receivers hâve adopted the lease, or wheth- 
er, since obtaining possession of the road by the appointment of the 
court, the receivers should continue to divide the gross earnings 
according to the terms of the lease. The whole question as to the 
receivers' liability to the Peoria bondholders for sums earned after 
the flrst of September, 1896, is still in abeyance. 

But any uncertainty of this kind can not affect the right of the 
court to fulflll, out of the subséquent earnings, the obligation of the 
Indianapolis Company arising from its misappropriation of the f unds 
during the six months immediately preceding the appointment of 
the receivers — funds of which the estate bas received the beneflt. 
Unquestionably the circuit court, as successor, through its receivers, 
to the Indianapolis Company, ought to retum to the Peoria Com- 
pany and its bondholders any moneys belonging to the Peoria Com- 
pany and its bondholders that hâve come into its hands as a part of 
the assets of the Indianapolis Company. To such moneys the receiv- 
ers hâve no better title than had the company whom they succeeded, 
and an équitable obligation resting upon the company, in respect 
thereto, cornes over to the receivers. 

The record does not show that the Peoria earnings for the pre- 
ceding six months, withheld by the Indianapolis Company, came, in 
specie, into the possession of the receivers, nor does it show, with 
directness, that thèse moneys were spent upon the gênerai operating 
expenses of the Indianapolis Company. I3ut it is insisted, by the 
Indianapolis Company, that the excess of operating expenses over 
the earnings of the Peoria Railroad necessitated and justifled the 
withholding of the thirty per centum; and the record shows that a 
large sum of money came into the hands of the receivers, as a part 
of the estate, at the time of their appointment. We may, therefore, 
we think, safely assume that that portion of the earnings which, oth- 
erwise, would hâve gone to the Peoria Company, came into the hands 
of the receivers, either as money, at the time they took possession of 
the road, or as a be<aefit, in virtue of the fact that they were con- 
sumed in the général operating expenses of the Indianapolis Com- 
pany. 
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Indisputably the availability of thèse moneys for operating pur- 
poses saved the Indianapolis Company from taking a like sum from 
its other resources; and it is of no moment, in the disposition of 
this case, whether the assets coming to the receivers were actually 
increased by that amount coming in specie. It is enough that, in 
its outcome, the estate has received the beneflt of this incrément to 
its income. The estate, as an entirety, has been, to that extent, en- 
larged, 

ïhe principle is stated by Mr. Justice Bradley, in Peters v. Bain, 
133 U. S. 670, 10 Sup. Ct 354, 33 L. Ed. 696, as follows: 

"Formerly the équitable right of foUowlng misappUed money or other prop- 
erty into the hands of parties receivlng it depended upon the abllity of identï- 
fylng it; the equity attaching only to the very property misapplied. This right 
was first extended to the proceeds of the property, namely, to that whieh was 
procured in place of it by exchange, pùrchase, or sale. But if it became con- 
fused witli other property of the same kind, so as not to be distinguishable, 
without any fault on the part of the possessor, the equity wàs lest. Finally, 
however, it has been held as the better doctrine that confusion does not de- 
stroy the equity entirely, but converts it Intb a charge upon the entire mass, 
giving to the party injured by the unlawful- diversion a priority of right over 
the other creditors of the possessor." 

See, also, Central Nat. Banli T. Connécticut Mut. Life Ins. Co., 104 
U. S. 54, 26 L. Ed. 693; Oil Co. v. Hawkins, 46 U. S. App. 115, 20 
C. C. A. 468, 74 Fed. 395. 

Ciearly, then, the Indianapolis Company, in its own right, could 
not oppose the restoration of thèse moneys to the Peoria Company. 
Can there be more effective opposition from the intervening gênerai 
creditors whose claims are for supplies furnished within six months 
prior tb the receivership? We think not. The terms of the lease, as 
we hâve interpreted it, were on public record, and creditors dealing 
with the Indianapolis Company must presumably hâve taken notice 
of the limitations imposed upon its right to the whole of the gross 
eamings. There is no warrant in equity for a disregard, in favor of 
creditors so dealing, of this cardinal provision of the arrangement 
between the parties. 

No better equity exists in favor of the bondholders of the Indian- 
apolis Company. It is averred that dùring the whole period of the 
lease the Peoria Kailroad was operated at a loss, to meet which the 
funds were taken from the eamings of other branches of the gên- 
erai System; and it is contended that the order of the court appealed 
from, in effect, uses the moneys of the Indianapolis Company, earned 
in its other branches, to pay off thè interest coupons due to the 
Peoria bondholders. 

But it will not be insisted, we think, that the bondholders of the 
Indianapolis Company are entitled to the moneys equitably belong- 
ing to the Peoria bondholders, even though the arrangement under 
which they were earned was a losing one to the Indianapolis Com- 
pany. The thirty per centum embraced in the order of the court, 
though mingled with the funds of the Indianapolis Company, never 
belonged equitably to that company, either in its own right, or in the 
right of its bondholders. In equity the moneys were always, not- 
withstanding the intermingling, the moneys of the Peoria Company. 
In view of thèse factSj the court ciearly had the power, after the ap- 
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pointment of the receivers, to recognize the provisions of the lease, 
to the extent of restoring thèse moneys ; and, in our opinion, it was 
the duty of the court to go at least to that extent. 

This brings us, then, to the inquiry whether the Indiana Act of 
1893 eiïectually validâtes the lease between the two companies. 
The act was evidently framed to cover that purpose. Its language 
aptly expresses the intention of the législature to that end. What 
forbids its having the proposed effect? 

It is said that a raili'oad corporation, unless authorized by its act 
of incorporation, or by other statutes, to so do, has no power to 
enter into a lease of this character; and that such a lease, if unau- 
thorized by statute, is strictly ultra vires, unlawful, void, and in- 
capable of being made good by ratification or estoppel. Louisville, 
N. A. & C. Ey. Co. v. Louisville Trust Co., 174 U. S. 552, 567, 19 
Sup. et. 817, 43 L. Ed. 1130. 

But the Act of 1893 is not wholly rétrospective; it is prospective 
as well. With the proportion of gross earnings paid to the Peoria 
Company prior to the passage of this act this case has no concern; 
it deals only with the thirty per centum of gross earnings withheld, 
during a period of six months, beginning three years after the pas- 
sage of the act. 

From the moment the act was passed the two railway companies 
had the power to enter into a lease containing provisions such as are 
hère sought to be enforced. Thenceforth such power existed under 
the laws of Indiana. Had the two companies, at any time there- 
after, formally adopted the lease, under the act, giving authority, no 
one would insist that the lease was ultra vires. 

An adoption of the lease, otherwise unauthorized, under an act 
conferring authority, must be distinguished from an attempted rat- 
ification without any new statutory authority. In the one case the 
law is changed, so that the contemplated agreement is no longer un- 
lawful; in the other the contemplated ratification, if held valid, 
would, in effect, substitute, on the question of power, the will of the 
corporation for the will of the législature. 

But an adoption of the agreement embodied in the lease, in the 
light of the new power conferred, may be implied from conduct, as 
well as from a formai act of readoption. Three years of opération 
of the Peoria Eailroad by the Indianapolis Company in accordance 
with the terms of this agreement leaves no doubt that the lease was 
consented to by the parties after they had the power to so consent. 
It is, in effect, especially in the absence of any averment to the con- 
trary, as if the lease had been formally renewed after the passage of 
the Act of 1893. It is not an attempted overreaching of the law, by 
ratification of an unauthorized act; but is in effect a readjustment 
of the companies' relations to the powers conferred by the new lég- 
islative authority. 

We do not think the act to be in contravention of the Constitution 
of Indiana. The case of Mitchell v. McCorlde, 69 Ind. 184, is not in 
point. The Constitution of Indiana (section 22, art. 4) provides that: 

"The gênerai assembly shall not pass local or spécial laws In any of the 
folio wing enumerated cases: Kegulating the jurisdiction and duties of justices 
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of the peace and of constables; for the punishment of crimes and mlsdemea- 
nors; regulating the practice In courts of Justlcci provlding for changing the 
venue In civil and criminal cases; grantlng divorces; * ♦ •" 

Section 23 of the same article provides : 

"In ail the cases enumerated In the precedlng section, and in ail other cases 
where a gênerai law can be made applicable, ail laws shall be gênerai, and of 
uniform opération throughput the state." 

The act under considération in Mitchell v. McCorkle, supra, was a 
curative one relating to the régulation of practice in certain circuit 
courts of the state. It fell, thenefore, within the enumerated cases 
in whicii the gênerai assembly was prohibited from passing local or 
spécial laws. , 

But the Act of 1893 under considération relates to no taatter men- 
tioned in section 22, art. 4 ; nor is it a case presenting an opportunity 
for the enactment of a more gênerai law. Its purpose was to au- 
thorize thè railroads organized under the laws of Indiana, and run- 
ning tô the western boundary thereof, to lease and operate roads 
lying oûtside of the state; SufScient reason might exist for the giv- 
ing of such authority to west-bound roads, as distinguished from 
north, èast and south-bound roads. As the state is situated, west- 
bound roads may, standing apart, be the legitimate subject matter 
of législation; and an act applying to them, as a separate subject 
matter, could not hâve been more général than the Act of 1893. 

For the foregoing reasons, we are of the opinion that the order ap- 
pealed from should be afflrmed. 



PHILLIPS & BUTTORFF MFG. 00. v. WHITNBY. 

(Circuit Court of Appeals, Pifth Circuit. May 29, 1000.) 

No. 904. 

ASSIGNMENT FOR BbNKFIT OF CkEDITOBS— TiTLE , OF ASSIGNEE— DnENUMEK- 
ATED PrOPERTY. 

A citizen and résident of lowa, owning real property in Alabama, which 
he had leased for a terni of years, taliing notes for the rent, made a gênerai 
assignment for the equal beneflt of ail his creditors in accordance with the 
statutea pf lowa, and at the same tlme conveyed his real estate in other 
States (Including that in Alabama) to the assignée upon the same trust. 
The lease -Anâ notes were delivered to the assignée as a part of the assigned 
estate. ifeM, that he was vested with the légal title thereto, and he or his 
successoE Jn the trust, appointed on his résignation by the district court 
of lowa, as authorized by statute, might maintain an action on such notes 
in his own name, and that such right was not affected by the fact that 
the notes were not enumerated In the sehedule of property attached to 
the deed of assignment. > 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

The following statement, taken from the brief s of counsel, is sub- 
stantially correct; 

In 1886 Franklin H. Whitney, the assigner of défendant in error, purchased 
the S. % of lot 10, bloek 101, in Birmingham, Ala. One Blliott was then 
tenant under Whitney's vendor, and became Whittiey's tenant, paying him rent 
after his purchase. About November, 1886, Elliott transferred his lease to the 
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plaintiff in error, whieh was then doing business In Birmingham nnder the 
assumed name and style of James B. Hopkins & Co., and none other; the 
business being carried on entirely by one James B. Hopkins, as gênerai man- 
ager and vice principal for tlie plaintitC in error, itself a Tennessee corpora- 
tion, loeated and doing its ehief business in Nashville, Tenn. From November, 
1886, to October, 1888, the plaintiff in error, under its assumed name of James B. 
Hopkins & Co., continued to pay rents under Elliott's unexpired lease to Whit- 
ney, who knew the coucern only by its flctitious name, and had dealings only 
with James B. Hopkins. On the 25th of August, 1888, after occupying Whit- 
ney's premises nearly two years, the plaintiff in error, still calling itself James 
B. Hopkins & Co., and still acting and doing business in Birmingham altogether 
by and under that name alone, and through the said James B. Hopkins only, 
who was clothed by the plaintiff in error with full authority to exécute a lease 
and notes, and was the sole party known to Whitney in the matter, rented 
the same property from the same landlord for a term of three years, ending 
October 1, 1891, at $125 monthly, or ?1,500 per annum, and executed, by signing 
the same flctitious name, a lease, and 3(5 notes of $125 each for the rent. Under 
the same name, and by drafts of the same James B. Hopkins, it paid most of 
thèse rent notes; but those for the last few months were paid under a new 
assumed name, of Hopkins Stove & Roofing Company, and some notes through 
one Frank Hopkins. Early in January, 1891, the defendant's then manager, 
one Frank Hopkins, proposed to Whitney, who still knew nothing of plaintiff 
in error's connection with tlie concern, to rent the premises for flve years 
from October 1, 1891. ïhe plaintiff in error claims that thèse negotiations for 
a new lease were unauthorized, and in fact forbidden, by it, but, if so, Whitney 
knew nothing of it, and it is not pretended that he did. The negotiations went 
on, at first through Frank Hopkins, and later through his successor, James B. 
Hopkins, W^hitney making expensive repairs and improvements in view and 
considération of the proposed renting and lease, which was actually made and 
executed on August 19, 1891, for the plaintiff in error by the same James 
B. Hopkins, its manager or vice principal, who signed duplicate leases and 
00 rent notes, mentioned and described in the lease, for $150 each. In the third 
flctitious name, recently assumed, under which the plaintiff In error was then 
doing business on the premises leased from Whitney, namely, "Hopkins Stove 
& Tinware Company, J. B. H., Man'g'r." Thèse 60 notes were to mature 
monthly, beginning on November 1, 1891. The plaintiff in error continued Its 
business on the same premises, with James B. Hopkins still its manager and 
vice principal; the home ofiicials of the plaintiff in error knowing this, and 
coming frequently from Nashville and exercising active oversight of the busi- 
ness, but making no objections as to the last lease, and not even, as they pro- 
fess, asking about it. Of this supervision, however, the landlord, Whitney, 
living several hundred miles away, was entirely ignorant. The rent notes for 
the premises up to February 1, 1892, were promptly paid by plaintiff in 
error, still through drafts drawn by said James B. Hopkins. The fifth note 
was paid in part only; the rest of it not being exacted, because of a flre in 
the building, rendering it untenantable, on the 12th of February, 1892, for 
whieh reason, also, the sixth and a part of the seventh rent notes were not 
attempted to be coUected. The flre above mentioned, on February 12, 1892, 
rcndered the leased premises untenantable. While Whitney's building on the 
rented premises was still burning, the plaintiff in error notifled him by tele- 
graph of the flre, demanding cancellation of the lease and answer by wire. 
Whitney refused to cancel the lease, and informod the plaintiff in error that 
1)0 wonid repair the building and hold it to its contract. He did so repair It, 
in proper manner and with reasonable diligence, and at once tendered the 
building to the plaintiff in error, who refused to receive or occupy it; setting up 
as a pretext that the flre of February 12th had itsolf eanceled the lease, accord- 
ing to its own terms. By agreement of parties, the leased premises were to 
be rented out by W. B. Leedy & Co., and the rents to be paid to B\ H. Whitney, 
for the beneflt of the party entitled, without préjudice, however, to the rights 
of either party. This has been done. After the maturity of the eighteentb 
of the séries of 60 rent notes, in 1893, Whitney brought suit on ail those due 
and unpald, back to and including the seventh, in the city court of Birming- 
ham. The cause was tried by the judge of the court, without a jury, both as 
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to Issues of fact and law, and resulteà in a judgment for Whltney. As indi- 
cated by thé record, almost every concelTable issue was raised by tlie défendant 
tliere (plaintifC in error hère). The gênerai issue was pleaded, denying ail 
the material allégations of Whitney's complaint. The exécution by the de- 
fendant itself of both the notes and lease sued on, and the authority of James 
B. Hopljins tp make them, were denied by sworn pleas, which were met and 
overeome. TJnlawful éviction by the landlord pending the lease was set up as 
a défense; aiso, that the lease was annuUed by the temporai*y untenantable 
condition of the leased premises, occasioned by the flre of February 12, 1892. 
AU thèse issues, and ail others involved in them, were determined after a trial 
upon the merits, both in law and in fact, in favor of Whitney, first in the 
city court of Birmingham, and afterwards on appeal to the suprême court of 
Alabama, which itself passed upon ail the issues in thé case of every kind, 
both of fact and law, and in ail things afllrmed the findings and judgment of the 
court below. See Manufacturing Co. v. Whitney, 109 Ala. 645, 20 South. 333. 

On the 29th of September, 1896, F. H. Whitney, residing at Atlantic, Cass 
county, lowa, executed, with bis wife, a voluntary trust deed of gênerai assign- 
ment for the beneflt of aU his creditors equally, conveying to James B. Bruff, 
as trustée and assignée, ail his property, both real and personal, except sueh 
as was exempt from exécution in the state of lowa, and expressly his "Per- 
sonal property, wheresoever situated." This trust deed was diùy authenticated, 
filed, and recorded, under the lavvs of the state of lowa, where both the as- 
signer and the assignée resided, at Atlantic, in Cass county. The assignée, 
BrufC, in October, 1896, qualifled, filed his inventories, and was placed in fuU 
possession and control of the trust estate, including the notes and lease now 
sued on in this action, and they were held by him in his possession and control 
when this suit was brought. The real property of the assigner, Whitney, In 
Alabama, for rents of which sald lease and notes were executed, was also con- 
veyed at the same time to his assignée, Brufif, for the same purpose, and the 
conveyance, duly executed, was filed and recorded in Jefferson county, Ala- 
bama. On the llth of October, 1896, F. H. Whitney died, leaving a will, in 
which bis son James 6. Whitney îs named sole exécuter, wlth very ample pow- 
ers, and relleved from.giving bond as such. 

On the 2d of October, 1897, the said James B. Bruff, as assignée of P. H. 
Whitney, and thé owner of the remaining 42 rent notes and the lease executed 
on August 19, 1891, brought this action thereon by summons and complaint, 
the latter counting on the said notes and the said lease, and in two common 
counts against the plaintiff in error, who removed the cause into the United 
States circuit court at Birmingham. In that Court the plaintifC in error flrst 
filed on November 26, 1897, 17 demurrers to the complaint, of which the flrst 8 
are omitted from the record. AU thèse were overruled, except one (No. 13), 
for misjoinder of causes of action in the flrst count This misjoinder was cured 
November 29. 1898. by amendment. On January 24, 1899, the plaintifC in 
error Inereased Its demurrers, by^additions or répétitions, to 32. On the next 
day, January 25, 1899, the plaintifC in error filed 15 pleas to the complaint, of 
which the last 9 are not in the record. To thèse pleas the défendant in error 
filed a number of replications on April 1, 1899. And, with the pleadings in 
this condition, the dépositions of James B. Bruff and James G. Whitney were 
regularly taken and eertified under a commission for the purpose issued from 
the court below. The cause coming on for trial on the 12th of December, 1899, 
the court below permitted thé plaintiff in error to withdraw its pleas and refile 
its 32 former demurrers, and increase the number 12 more by additions or répé- 
titions,— to 44 in ail. Thèse were ail then overruled. The plaintiff in error 
then moved the court below to strike out counts 1 and 2 of défendant in error's 
complaint. This motion was denied. The plaintiff in error then moved the 
court below to require the défendant in error to elect upon which of the said 
counts he would proceed. This the court refused. The plaintiff in error then 
refiled its 15 pleas, of which only 7 appear in the record, and enlarged the 
number by amendment to 19. To ail thèse the défendant in error refiled its 
replication. To thèse the plaintiff in error filed 10 demurrers,— about the same 
with the 44 filed to the complaint. Thèse were ail overruled. The plaintiff 
in error then flléd 4 rejoinders to the replication. None of the 19 pleas or of 
the 4 rejoinders was verified by affldavit. And thus the case went to the 
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jury. The plaintifE in error introduced the 42 notes for $150, sued on, and de- 
seribed in the first count of the complaint, and therein alleged to hâve been 
executed August 19, 1891, by the plaintifC in error, which was then a corpora- 
tion doing business in Birmingham under the name of Hopliins Stove & Tin- 
ware Company, by signing them, "Hoplcins Stove & Tinware Co., J. B. H., 
Man'g'r," and which were also averred expressly to be unpaid, and the pvop- 
erty of the défendant in error, as the assignée of F. H. Whitney, in which 
character, as piaintiff, he was prosecuting the action. The court below allowed 
the introduction of thèse notes, against many objections, which were overruled. 
The défendant in error then introduced in évidence, against objections which 
were overruled, the complète record in the canse of Manufacturing Co. v. Whit- 
ney, from the suprême court of Alabama, containing ail the pleadings, testi- 
mony, opinion, and judgment therein. The opinion shows the issues, conclu- 
sions of law, and findings of fact in that cause. The défendant in error then 
offered in évidence the lease- described and sned on in the second count of his 
complaint, and therein alleged to bave been executed August 19, 1801, by the 
plaintifC in error, then doing business in Birmingham, Ala., under the name 
and style of Hopkins Stove & Tinware Company, by signing the same, "Hop- 
kins Stove & Tinware Company, J. B. H.. Man'g'r," and later proved that the 
rents under said lease from April 1, 1893, to October 1, 1896, at ?150 per month, 
were due and unpaid, and the property of the défendant in error. The court 
below allowed the said lease to be introduced, against the objections of the 
plaintifC in error. The piaintiff in error then olïered in évidence, without 
objection, the statutes of lowa, the state of the domicile of F. H. Whitney and 
James B. Bruff, and also of .Tames G. Whitney, the défendant lu error, declarlng 
the effect of trust deeds of assignment for creditors, and the riglits, title, du- 
ties, and powers of trustées or assignées under voluntary deeds of gênerai as- 
signment. It was admitted that the district courts in the state of lowa hâve 
original and gênerai jurisdietion in ail matters both of law and eijuity, including 
wills and estâtes, assignments, trusts, and trustées. The légal rate of interest 
in lowa was agreed to be 6 per cent. Without objection, the agreement of 
April 25, 1892, executed by the piaintiff in error under the name of "Hopkins 
Stove & Tinware Co., per J. B. Hopkins," and by Franklin H. Whitney, by Gar- 
rett & Underwood, his attorneys, was admitted in évidence; and, further, it 
was admitted that piaintiff in error had received the beneflts thereof up to 
April 1. 1893, and in the settlement of the judgment recovered by F. H. Whit- 
ney against the Phillips & Buttorff Manufacturing Company in the city court 
of Birmingham. The défendant in error introduced oral testiraony that none 
of the notes sued on hâve ever been paid; that the only subscribing witness 
to the lease in Alabama (Dr. J. B. Vann) bas been dead for years; that he ap- 
peared in the city court of Birmingham on the trial of the cause of F. H. 
Whitney against the Phillips & Buttorff Manufacturing Company, and testifled 
to his attestation of the lease for flve years, dated August 19, 1891, and that 
he was a witness to the signature of the lease, which was the signature of Mr. 
.Tames B. Hopkins, manager of the Hopkins Stove & Tinware Company, and 
that ail the 60 notes, including the 42 now sued on and ofCered in évidence, 
were signed in his présence. 'The signatures to thèse notes were also proved 
directly by W. B. Leedy to be in the handwriting of .James B. Hopkins, the 
gênerai manager and vice principal of défendant in error. This testimony was 
admitted by the court notwithstanding objections by the piaintiff in error, the 
dépositions of James B. Brufî, the légal counsel and assignée of F. H. Whitney, 
and an attesting witness to his will, and James G. Whitney, of Atlantic, lowa, 
the son and sole exécuter of F. H. Whitney, and his partner in the banking 
business, taken under a commission from the court below, together with the 
exhibits thereto, which appear in the record. The court below, on objection by 
the piaintiff in error, suppressed some small parts of thèse dépositions, but 
thèse are not shown in the record. Thèse dépositions establish fuUy that 
Franklin H. Whitney (known as F. H. Whitney) was a résident of Atlantic, 
Cass county, lowa, on the 29th of September, 1896; that he then made a 
trust deed of gênerai assignment to James B. Bruff, which is shown in the 
record, for the equal benefit of ail his creditors; that this deed was duly exe- 
cuted and recorded; that the assignée, BrufC, duly qualifled, made bond, and 
entered npon his duties as such; that ail the property, real and personal, oj 
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F. H. Whitney, Including the notes and lease sued on, were tnmed over to liim 
an trustée under the assignment, and that neither F. H. Whitney in his life- 
tlme, nor his executor since his death, has ever made or set up any claim 
to the lease and notes sued on since September 29, 1896; that James B. Bi-uff, 
as assignée of said F. H. Whitney, was in possession and control, by his attor- 
neys, of the lease and 42 notes sued on when he brought suit thereon in thia 
action on the 2d of October, 1897; that said notes given for rents due under 
said lease were then unpaid, and so remain; that about the 18th of March, 
1898, said James B. BrufC, assignée, settled his trusts as assignée of F. H. 
Whitney, resigned, and was discharged as such, after turning over ail the 
trust property remaining in his hands to his successor, James G. Whitney, tho 
défendant In error, who had been duly appointed his successor as assignée, ail 
of which was regularly done in the district court of Cass county, in the state 
of lowa, which is shown to hâve had original, fuU, and gênerai jurisdiction 
of the subject-matter and parties on the premises. It was agreed tliat the 
amount due upon the notes and lease sued on, if the défendant in error was 
entitled to recover, with interest computed at 8 per cent., less rents collected, 
and credlted with interest at 8 per cent under agreement of April 25, 1892, with 
the agreed attorney's fee of $000, would be altogether $6,635.72. 

The plaintiff in error. as already stated, offered no testimony, but aslced per- 
mission to verify its 19 pleas, which the court below refused. The plaintiff in 
error then asked the court to give the gênerai charge on the évidence in its 
favor on each of the five counts of the complalnt, each of which the court re- 
fused. The plaintiff in error asked four other charges, as to whether the lease 
and notes sued on were lowa or Alabama contracts, and whether the rate of in- 
terest on them was 6 per cent, or 8 per cent., ail of which the court refused. 
The défendant in error then asked the court, in writing, to charge the jury, 
If they believed the évidence, they must flnd for the plaintiff below (the défend- 
ant in error hère). The court gave thia charge, and the jury returned a verdict 
for the défendant in error for $6,635.72. The plaintiff in error now assigns 
90 errors in the action of the court below. 

J. Quintus Cohen and Henry R. Dill, for plaintiff in error. 
James J. Garrett and R. H. Thaoh, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARKEE, Circuit Judge. As ttis case is presented for our review, 
it seen3».clear that the Phillips & Buttorff Company, défendant below 
and plaintiff in error hère, really and substantially owes to the estate 
of F. H. Whitney the full amount of the principal and interest of the 
notes sued on, and against them, when sued on by the proper plain- 
tiff, said Company has no défense, légal or équitable, and that the 
plaintiff below (défendant in error hère) is the légal and beneficiary 
owner and holder of the notes in question, either as the assignée of 
Franklin H. Whitney, under an assignment for the beneflt of cred- 
itors executed hy Franklin H. Whitney in his lifetime, or as executor 
of the last wili and testament of Franklin H. Whitney, duly executed 
and probated, The défense in the court below, so far as it had any 
merit, w^s On the line of defect in.plaintiff's title as assignée of 
Franklin H. Whitney, and to that question were directed most of 
the demurrers, pleas, objections to évidence, and requested charges 
to the jury, with which the record abounds. On that question nearly 
ail of the 90 asaîgnments of error and the bulk of the very able and 
ingénions briefs of counsel in this court are based; and it seems 
clear that if that question is ruled, as we think it should be, in favor 
of the défendant in error, there can be no good reason for consider- 
ing othef rulings of the trial court, which, even if erroneous, were 
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not really injurious to the plaintiff in error, provided the plaintifE 
below was the légal owner and holder of the notes sued on. 

The uudisputed facts are that on or about the 2yth day of Septem- 
ber, 181)(), the said Franklin H. Whitnej and Ella Whitney, his wife, 
conveyed to said James E. Bruff:, as trustée, by certain trust deeds, 
ail their real estate theu owned by said Franklin H. Whitney, without 
préférence to any creditors, and further in trust for the payment of 
the debts of the Bank of Atlantic, said real estate being certain lands 
in Colorado and Missouri and in the state of Alabama, ail the real es- 
tate owned by said Franklin H. Whitney in the county of JefEerson, 
state of Alabama, and ail the rights and interest of every description 
whatsoever of the said Franklin H. Whitney in said real estate; that 
at or about the time of making said trust deeds the said Fi*anklin 
H. Whitney made an assignment, purporting to be a gênerai assign- 
ment of ail his property located in the state of lowa, to said James 
B. Bruff, in trust for the payment of his debts and the debts of the 
Bank of Atlantic; that Bruff accepted the trust and qualifled as as- 
signée; that as such he acquired possession of the lease and notes 
now sued on, as part of said personal property, and thereafter brought 
this suit; that later still he regularly settled his trust in the district 
court of Cass county, lowa, resigned, and was discharged; that there- 
upon said court appointed James G. Whitney, the plaintiff, trustée 
in the assignment; that he accepted and qualified as such, and Bruff 
was ordered to convey and deliver ail the trust estate to him, and 
in conformity he transferred the notes by indorsement, and the lease 
by such delivery as was practicable, to James G. "WTiitney, whereby 
there was vested in Whitney ail the title that had been in the as- 
signer, Whitney, and in his original assignée, Bruff. And when it is 
considered that under the laws of the state of lowa, where WTiitney, 
the assigner, and Bruff, his assignée, had their domiciles, which law 
controls in the promises as to personalty, the said gênerai assignment 
made by F. H. Whitney on September 29, 1896, was authorized and 
valid; that it devested out of said TVTiitney, and invested in his as- 
signée, Bruff, "the tille to any property belonging to the assigner 
[Whitney] at the time of making the assignment" (5IcClain's Code 
lowa, §§ 3292-3294 [2115-2117]); that said assignée, Bruff, thereby 
became vested, when dnly qualifled, with as "full power and authority 
to dispose of ail the estate, real and personal, assigned, as the debtor 
had at the time of the assignment, and to sue for and recover in 
the name of such assignée ever\'thing belonging or appertaining to 
said estate, and generally do whatever the debtor might hâve done 
in the premises?," with one exception, affecting onlv tîie sale of real 
property (Id. § S.'ÎOO [2127]); that the district court of lowa for Cass 
county, in that state, is a superior court of record, of gênerai juris- 
diction both at law and in equity, with full jurisdiction of the trusts 
of said assignment from Whitney to Bruff; that having acquired ju- 
risdiction, in fact, of such trust estate and tnistee, said district court 
was fully empowered and authorized, in ail cases shown to it to be 
proper, to remove such trustée, or. if he died, resigned, or failed to 
exercise the trust as by law required, to appoint a successor, who, 
when qualiPed under its orders, is declared by law to "possess ail 
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the powers conferred upon such assignée, and sihall be subject to ail 
the duties hereby imposed as fnlly as though named in the assign- 
ment" (Id. § 3307 [2128]),— we feel bound to hold that the plaintifE 
below acquired a title good in every respect until impeached by fraud 
or mistake. 

The plaintiff in error contends that no title whatever passed from 
Franklin H. Whitney to James B. Bruff, the assignée, under the deed 
of assignment executed on September 29, 1896, because, while the 
same purports to be a gênerai assignment, wherein the said Franklin 
H. Whitney sells, transfers, and eonveys to James B. Bruff "ail of 
my property, both real and personal, except such as is exempt from 
exécution, wherever situated, in the state of lowa, and my personal 
property, wheresoever situated; Schedule A, hereto attached, being 
a list of my personal property asseta, and Schedule B, hereto attached, 
being a list of my real estate hereby conveyed. And, in case any real 
or Personal property subject to exécution in the state of lowa is not 
included in the above list, I hereby convey the same as fully as though 
the same were mentioned therein," — it was in fact only a partial 
conveyance, and the personal property conveyed was only that enu- 
merated in Schedule A, as foUows: "Personal Property of Franklin 
H. Whitney. Forty-seven shares of the Atlantic Water Company; 
one large fire-proof safe, containing burglar-proof chest, now in Whit- 
ney Building, Kansas City, Missouri; one fire-proof safe, now used 
by Bank of Atlantic; one Diebold burglar-proof safe, now used by 
Bank of Atlantic," — and, on this constniction, claims that the case 
is in ail respects identical with, and should be controUed by, Bock v. 
Perkins, 139 U. S. 628, 11 Sup. Ct. 677, 35 L. Ed. 314. Bock v. Per- 
kins was a contest betwéen a creditor and an assignée, in which it 
was claimed by the creditor that, while the deed of assignment pur- 
I)orted to be a gênerai assignment, the same was intended to be, and 
in fact waa, only a spécial assignment, and, in addition, claimed it 
was voîd because it contained unlawful préférences. The suprême 
court held, as a matter of law, that, as to the property actually as- 
signed, the schedule referred to in the assignment as more particularly 
descrîbing the property conveyed controUed, and, as a matter of fact, 
that the assignment was not intended to be, and was not, a gênerai 
assignment, and, from this fact, further held that the statute of the 
state of lowa which provides that a gênerai assignment for the security 
of creditors shall vest in the assignée the tîtle to ail of the property 
beloncing to the debtor at the time of making the assignment, whether 
included in the inventory or not, was not applicable; qnoting Van 
Patten v. Burr, 52 lowa, 518, 3 N. W. 524, for the proposition, «The 
transaction contemplated in the lowa statute, and termed a gênerai 
assisrnment," is a disposition of ail the property of the insolvent for 
the benefit of ail his creditors. We distinguish the présent case from 
Bock V. Perkins, supra, because the assignment made by Whitney 
to Bruff not only purported to be a gênerai assignment, but was in 
fact intended to be a gênerai assignment, which, with trust deeds of 
the same date to the same assignée, would convey ail his property, 
excèpt that exempt from exécution under the laws of lowa, for the 
equal benefit of ail his creditors; and this purpose and intent was evi- 
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denced, not only by the document itself, but by the circumstances sur- 
rounding and attending the transaction. The same day the gênerai 
assignment was executed said Franklin H. Whitney exeeuted and de- 
livered to the same assignée trust deeds conveying ail of his real es- 
tatt, chargea with the same trust, situated outside of the state of 
lowa, including the real estate in Alabama, the lease of whieh was 
the original cause of the présent suit; and thèse trust deeds were 
evidently made outside of the purported gênerai assignment, to insure 
the conveyance of the real estate according to the laws of the state 
where situated. The possession of the Alabama property and the 
notes given thereunder, evidently in accordance with the purport and 
intent of the assigner, passed into the hands and control of the as- 
signée. Under thèse circumstances, we hâve no doubt, as a matter 
of fact, that the assignment in question was intended to be and was 
an assignment of ail the property of the assignor, wheresoever situated, 
for the benefit of ail his creditors; and, if it was such an assignment, 
the omission from the schedule of the lease of the real estate in Ala- 
bama and the notes given thereunder was not important, and, in ac- 
cordance with the laws of lowa, the assignor's domicile, the lease and 
notes passed to the assignée with as full title as if they had been ex- 
pressly mentioned in the schedule. We are not permitted to doubt 
that the proceedings in the lowa court in the matter of the assign- 
ment of Franklin H. Whitney were in ail respects regular and conclu- 
Bive as to the résignation of BrufP as assignée, and the appointment 
and qualification of James G-. Whitney as assignée in Bruff's place, 
nor that the order of the court and the conveyance thereunder by Bruff 
to James G. Whitney operated a full and complète transfer of the 
légal title and ownership of the lease and notes herein sued on to the 
présent plaintiff in the court a qua. The judgment of the circuit court 
is affirmed. 



DTJRKEE V. NATIONAL BANK OF FI.OEIDA. 

(Circuit Court of Appeals, Fifth Circuit May 22, 1900.) 

No. 851. 

L Banks— Dbposits—Rtght to Applt to Note of Depositor. 

The effect of a gênerai deposit of money in a bank is to make the money 
tbe property of the bank, and the bank the debtor of the depositor. No 
trust exists in such cases. The bank does not hold the money as bailee, 
and it bas the right to apply the deposit to the payment of matured notes 
of the depositor which It holds. 

8. AssuMPsiT— Pleadikg — Defekses. 

In an action against a bank to recover the amount of a gênerai deposit 
the bank may show that it held notes of the depositor for an amount which 
equaled his deposit, and that the deposit had been applled to the payment 
of the notes under pleas to the effect that it was never indebted to the 
plaintiff as alleged, and that it did not hâve In Us possession the sum sued 
for or any sum deposited with it by the depositor; and to make such dé- 
fense it Is not necessary for It to file a plea of set-off. 

In Error to the Circuit Court of the United States for the iSouthern 
District of Florida, 
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This action was brought by Joseoh H. Durkee, as receiver of the Jackson- 
vUle, Tampa & Key West RalMay, against the National Bank of the State 
o£ Florida, to recover $28,059.37. Tbe déclaration contained tirée counts. 
It was alteged in each count that Robert B. Cable had been flrst appointed 
receiver; that the order aijpointing hlm had been vacated, and Mason Young 
appointed; that Young, as such receiver, had deposited with the défendant 
bank the moneys sued for; that ïonng had been dlscharged as receiver, and 
ordered to pay over ail moneys held by him to bis successor; and that the 
plaintifC was entltled to the money under this order. In the flrst count It 
was alleged that on the Tth day of April. 1893, the défendant had In Its pos- 
session $28,059.37 arislng from the opération and eainlngs of the property, 
and deposited by Young as receiver, which sum Young, as receiver, directed 
the défendant to pay over to Cable as receiver, which the défendant refused 
to do. In the second count it was alléged that on the StJi day of April, 1893, 
the défendant had in its possession $28,059.37 arislng from the opération and 
eamlngs of the property, and deposited by Young as recel-ver; that on the 
same day Young made and delivered to Cable, as receiver, , a certain check, 
draf t, or order in writlng, wbereby he directed the défendant to pay to the 
order of Cable, as receiver, the sum of $28,059.37, which check, draft, or order 
Cable, as receiver, caused to be presented for payment, and the défendant re- 
fused to pay It. In the thlrd count Iti was alleged that during such period of 
Young's receivership he deposited, as receiver, funds and moneys arislng from 
the opération and eamlngs of the property wlth the défendant, which funds 
were placed by the défendant to the crédit of Young as receiver, and that when 
the receiver was discharged the défendant was indebted to the receiver in 
the sum of $28,059.37, which sum was due from the défendant to the receiver 
on account of the funds and moneys deposited by the receiver with the de- 
fendant, which sùm of money, by reason of the aforesald orders of the court, 
became due to Cable, and the plaintiffi, having been appointed receiver of the 
property, became entltled to recelve from the défendant the sùm of $28,059.37. 

The pleas on which the case was trlèd presented. amohg other défenses, the 
folio wlng! That the défendant was ne ver indebted as alleged; that the 
défendant dld not hâve in its possession on the 7th day of Aprll, 1893, or at 
any subséquent day previous to the btlnging of this suit, the sum of $28,059.37, 
or any sum, deposited wlth It by Mason Young as receiver; that each and 
every deposlt of money set up in the plaintiff's déclaration was made by 
Young in the usual course of business with the défendant, and made as a 
gênerai deposit, and not as a spécial deposlt, and that said gênerai deposlt 
had been drawn against and exhansted; that on April 8, 1893, the défendant 
had paid checks of Young to the amount of $73,810.81, and that sum was ail 
the said Young had on that day on deposlt wlth the défendant; and that 
Young since tbat day had deposited no money or fund with the défendant. 

It was stipulated and agreed by thé parties that a jury in the case be walved, 
and that the case be heard and determlned upon ail the facts by the court 
without a jury. The court (the Honorable James W. Locke presiding) made a 
spécial Hnding of the facts and the law as folio ws: 

"This causé coming on tb be heard by the court, a jury béing waived by a 
stipulation of the parties in writing, and having been fully heard and consid- 
ered, the court flnds as matters of fact In this cause as folio ws: That the 
American Construction Company, a stockholder of the Jacksonville, Tampa & 
Key West Railway Company, filed its biil in this court on July 6, 1892, against 
the said railway company, praylng disoovery as to the flnancial affalrs of the 
Company, for anfaCcounting, and for the appointment of a receiver. This bill 
alleged the exécution and acceptance of flrst mortgages made by the railway 
company to the Mercantile Trust Company as trustée, amounting to $2,216,000. 
aaH the exécution on May 5, 1890, of a second mortgage by said railway com- 
pany to the Pennsylvania Company for Insurance of Lives & Granting An- 
nuities, as trustées, for $4,000,000, known as the 'Consolidated Mortgage.' 
That the said railway company had Issued another set of bonds, amounting to 
$3,592,000, known as the 'Consolidated Trust Bonds,' for the purchase of the 
stock and bonds of the Florida Southern Kailway Company and the St. Johns 
& Eustls Railway Company, but which were not made a lien on the prop- 
erty of the Jacksonville, Tampa & Key West Railway Company covered by 
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the abore-mentioned mortgages, but were secured by a mortgage on the stock 
and bonds so purchased. The Mercantile Trust Company and the Pennsyl- 
vania Company, as trustées of the first and second mortgages covering the 
said railway property, were not made parties to said suit. ïhat on July 23, 
1892, the Pennsylvauia Company, as trustée for the second mortgage, flled 
its biil in this court against the Jacitsonville, Tampa & Key West Kailway 
Company to foreelose its mortgage; alleging the exécution of said mortgage, 
the issue of bonds thereunder, default therein, and conditions brolcen, and pray- 
ing the appointment of a receiver, and the séquestration of the income and 
earnings of the mortgaged property,— the sa me beiug covered by said mort- 
gage. That on said day Robert B. Cable was appointed said receiver of said 
railway property and its income and earnings. That on August 4, 1892, an 
order was made in this suit removing Cable as receiver, and the proceedings 
tn said suit were stayed until further order of the court, and on the same day 
Mason Young was appointed receiver in the suit of the American Construction 
Company against said i-ailway company. That on August 6, 1S92, Mason 
Young, as receiver, filed his pétition in the said suit of the American Construc- 
tion Company, alleging that the Jacksonville, Tampa & Key West Railway 
Company had purchased the Florida Southern Railway Company and issued 
collatéral trust bonds therefor, and that there was due thereon interest to the 
amount of $73,500; that certain other interest charges were due, and that cer- 
tain notes of the said railway company, the amounts of which were unknown 
to said receiver, were due and outstanding, which said receiver might be 
able to renew. That said receiver did not hâve funds sufflcient to meet said 
obligations, and asked permission to borrow différent amounts, giving receiv- 
er's notes therefor, not to exceed $125,000. That the court made an order on 
the same day authorizing the receiver to pay such Interest and obligations as 
might be due and payable by said railway company, to make renewals of said 
obligations, the same to be paid out of the incomes of the property or from 
any moneys in the hands of said receiver, and, if the same should not be 
sufflcient, to issue receiver's notes in payment of said Interest obligations, or, 
in the discrétion of said receiver, to borrow money on receiver's notes to pay 
the same; the amount of said notes outstanding at any one time not to ex- 
ceed $125,000. That notice of said application was served only upon H. Bisbee. 
soliciter of the American Construction Company, and T. M. Day, Jr., counsel 
for the Jacksonville, Tampa & Key West Railway Company. That on August 
10, 1892, said receiver borrowed money from the défendant bank amounting to 
$38,000, giving therefor three (3) notes, for $12,(566.67 each, in favor of D. G. 
Ambler, président of said bank, signed, 'Jacksonville, Tampa & Key West 
Railway Company, Mason Young, Receiver,' due three, four, and five months 
after date, which amount, less the discount thereon, was credited on the de- 
fendant's books to the aceount of Mason Young, receiver. That on the same 
day the défendant bank issued its New York draft, payable to the American 
Loan & Trust Company, for $36,000, and chargea the same to the aceount of 
Mason Young, receiver, for which amount said receiver gave his check upon 
said bank, payable to T. P. Denham, defendant's cashier. That^this $36,000 
was used to pay interest due on the collatéral trust bonds mentioned in the 
receiver's pétition for authority to make notes. That the défendant bank did 
not know for what purpose this draft was to be used. That on or about 
September 27, 1892, Mason Young, as receiver, began depositing funds with 
the défendant bank, which deposits were credited on the bank books to the 
'.Jacksonville, Tampa and Key West Railway Company, Mason Young, Re- 
ceiver,' and continued to make such deposits trntil the date of his discliarge. 
That thèse, moneys so deposited were from the proceeds of the notes herein- 
before stated, and from the curreni income and earnings of the Jacksonville, 
Tampa & Key West Railway Company, of which fact the défendant is pre 
sumed to hâve had knowledge. That Mason Young, as receiver, drew checks 
against this aceount, which were paid by the bank. That on August 23, 1892, 
said railway company appealed from the order made in the American Construc 
tion Company's case, appointing Mason Young receiver and authorizing him to 
borrow money and make receiver's notes therefor, and the Pennsylvania Com- 
pany appealed from the order in its suit removing Robert B. Cable as receiver 
and staying proceedings in said suit That said appeals were perfected, and 
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that ail of sald orders were reversed by the appellate court, an^ that on Feb- 
ruary 1, 18&3, tbe mandates of tbe appellate court were flled in tUs court, 
reversing ail the orders appealed from, including the order authorizing said 
reeeiver's notes and directing the receivershlp of Robert B. Oable to be re- 
stored. That on April 7, 1893, sald mandates were announced, and in ac- 
eordance therewith the order appointing Mason Young receiver in the case of 
the American Construction Company was vacated by this court, and said re- 
ceiyer required to restore ail property of sald railway company; and at the 
same time, by an order of this court, the receivership of Robert B. Cable was 
restored in the foreclosure suit brought by the Pennsylvania Company, and ail 
the railway property, funds, earnings, and ineome were ordered restored to 
him as receiver. That Joseph H. Durkee, the plaintifC, was substituted in 
Cable's place as receiver in the foreclosure suit, and not in the-stoekholders' 
suit That, when Mason Young was discharged as receiver, he had deposited 
in said défendant bank, which had been credlted to said account of the 'Jack- 
sonville, Tampa and Key West Railway, Mason Young, Receiver,' $28,059.37 
in excess of the checks drawn by him as receiver, paid by said bank. That 
on April 7, 1893, Mason Young, as receiver, drew a check for this amount 
payable to R. B. Cable, receiver, which check was assigned to the plaintiff, 
and which the said bank refused to pay. That when the flrst note given by 
Mason Young as receiver, for !|îl2,666.67, payable to D. G. Ambler, and indorsed 
by him to the bank. became due, it was paid by Mason Young, receiver, on 
November 11, 1892, partly by another note given to the défendant bank for $9,- 
000, signed, 'Mason Young, Receiver,' payable to the bank. Thàt, by giving said 
note of $9,000 in part payment of the note then due, the amount of outstand- 
ing notes was not increased. That on November llth, when this note was 
made, Mason Young, as receiver, had issued and had outstanding reeeiver's 
notes amounting to $153^333.34. That at no time from this date until bis dis- 
chai^e did Mason Young hâve less than $150,000 in reeeiver's notes outstand- 
ing. That Mason Young made certain small payments on thé other notes held 
by the bank, by checks which were drawn upon and charged to the account 
of tie 'Jacksonville, Tampa and Key West Railway, Mason Young, Receiver.' 
Tèat on April 6, 1893, the said notes, amounting to $28,059.37. being past due, 
wei?e, without any spécifie direction of Mason Young, receiver, charged to said 
E'ccount of the 'Jacksonville, Tampa and Key West Railway, Mason Young, 
Receiver,' by the bank. That on June 28, 1893, upon the pétition of Joseph 
H. Durkee, receiver, a rule was issued against the défendant bank, in the suit 
in which the said receiver Was appointed, requiring the défendant bank to show 
cause why it should not pay over to said receiver the said sum of money. 
That défendant made return to said rule, contesting the^' jurisdiction of said 
court That said rule was discharged on November 10, 1893, and on the same 
day an order was made authorizing the plaintiff to bring suit against the 
défendant for said amount. If in the judgment of said receiver such suit 
would resuit in benefit to the fund in his hands. That on April 8th the bank 
paid to the order of Mason Young, receiver, $73,810.81, which does not include 
the amounfef $28,059.37. which had been charged off on account of overdue 
notes, as stated. And the court further flnds, as conclusions of fact that 
the amounts represented to be advanced by the défendant were advanced in 
good faith in accordance with the terms of the order oC the court, which, at 
the time said advances were made, had not been appealed from. 

"And the court finds, as matters of law, that the plaintiff was authorized 
to bring this suit; that the dlseharge of the rule Is no bar to this suit; that 
ibis being a suit against a bank for an amount claimed 1o b« dae at a certain 
date, the défense of [notj any amount due said bank at that time could be 
Interposed under the gênerai issue without a spécial plea of sel-ofii; that the 
reeeiver's notes given for amounts borrowed from the bank under orders of 
the court were not reeeiver's certiflcates giving a lien upon the property of 
the railway company as securlty. but might be paid from earnings of the 
roadwhenever, in the discrétion of the receiver, they could be; that said notes, 
havlng been discounted by défendant bank and placed to the crédit of Mason 
Young as receiver of the Jacksonville, Tampa & Key West Eailway Company, 
established a débit which the bank had a rlgbt to charge off against any de- 
posits made by Mason Young in the same capaclty; that the charging ofC of 
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saia amount of ?28,059.37 upon overdue reeeiver's notes was allowable; that 
there was not said amount of $28,059.37, or any other amount, due by said 
défendant to said plaintiff, as recelver, at the date of bringing the suit, and 
judgment should be entered for the détendant, and it is so ordered." 

E. P. Axtell (J. C. Oooper, on the brief), for plaintifï in errer. 
W. H. Baker and H. B. ïompldns (A. W. Cockrell and Mr. Baker, 
on the brief s), for défendant in error. 

Before McCOEMICK and SHELBY, Circuit Judges, and PAE- 
LAJSTGE, District Judge. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The défendant bank held the three notes of Mason Young, receiver 
of the Jacksonynie, Tampa & Key West Railway Company, for $12,- 
666.67 each, dated August 10, 1892, and due, respectively, at three, 
four, and flve months after date. Thèse notes were given for money 
advanced by the bank. This money was placed with other money 
to Young's crédit as receiver. When the notes becaioe due tlie bank 
chargea them to Young's account. In other words, it used the funds 
on deposit to pay thèse notes. It required ail the fuuds that were to 
Young's crédit to pay his notes. The controlling question in this case 
IS, did the bank hâve the right to do this? If the bank had the right 
to apply thèse funds to the payment of thèse notes, then the plaintifE 
in error, as the successor of Young in the receivership, has no just 
claim against the bank. The money was in the bank as a gênerai de- 
posit. The effect of such deposit is to make the money the propertv 
of the bank, and the bank the debtor of the depositor. N^o trusr exists 
in such cases. The bank does not hold the money as bailee. When, 
therefore, thèse notes fell due, the bank had the right to apply the de- 
posits to their payment. Having done this, it was not indebted to 
Young or to his successor in the receivership. 2 Morse, Banks (3d 
Ed.) § 559; 1 Morse, Banks (3d Ed.) § 324; Bank v. Hughes, 17 Wend. 
94; Scammon v. Kimball, 92 U. S. 362, 23 L. Ed. 483; Lehman v. 
Manufacturing Co., 64 Ala. 567, 595; Schuler v. Bank, 27 Fed. 424; 
3 Am. & Eng. Enc. Law (2d Ed.) 835, and cases there cited. 

It is not necessary to file a plea of set-off, to make this défense. The 
pleas flled were suffi cient for that purpose. One of the pleas was to 
the effect that the défendant bank was never indebted to the plaintiff 
as alleged. Other pleas were to the effect that the défendant bank did 
not hâve in its possession the sum of $28,059.37, or any eum, deposited 
with it by Mason Young as receiver. Thèse pleas were sustained by 
the findings of the court. When it was shown that the bank held 
Young's notes as receiver for an amount which equaled the deposits, 
and that the deposits had been applied to the payment of thèse notes, 
a good défense was proved under thèse pleas. The judgment of the 
circuit court is afflrmed. 
102 F.— 64 
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WHITNEY T. NEW YORK, N. H. & H. R. CO, 

(Circuit Court of Appeals, First Circuit June 13, 1800.1 

No. 329. 
L Appbal—Review— Verdict. 

A défendant In whose favor a verdict bas been rendered by direction of 
the court Is entitled to support such verdict npon any ground which the 
évidence In the record permits, and of wbich he bas not by bis conduet 
walved tbe rlght to avail himself. If, upon ail tbe évidence, the verdict 
was one which must necessarily bave been rendered, it must stand, re- 
gardless of the sufflciency of the partlcular ground on which It was di- 
reeted. 

Si Carrteshs— Injuuy of Passbnokk — BuRDEN OF Proof as to Négligence. 
The rule which requlres aa employé suing his employer for an iujury to 
allège and prove tbe négligence upon wbicli the right of reeovery is based 
does not apply to a suit by a passenger against a common carrier, In wbich 
case the fact of the Injury while the passenger was himself in the exercise 
of due care raises a presumption of négligence on the part of tbe carrier, 
which casts upon It the biirden of proving the exercise of proper care, and 
tbat it used ail appllances, readlly attalnable, known to science for the 
prévention of accidents.» 

S. L.31E— Who is Passenger— Employé Usmo Pass. 

PlaintifC, being in tbe employment of défendant, a rallroad Company, 
changed to a dltïerent employment, stiU with défendant, and, In connec- 
tion with the change, stipulated for free transportation to Boston from 
the city where he was to be employed, not in connection with his work, 
but for his own convenience. On one of thèse trips, made for his own 
purposès. and while not at work or going to or from his work, he was in- 
Jured by the deraiiing of the car in which he was rlding. He was trav- 
eling on a pass, similar to others which had been previously issued to 
him, stamped as an employé's pass, and containing on the back a waiver 
of ail claims against the défendant arising from the négligence of Its 
agents or otherwise. Beld, tbat plaittiff was a passenger, and that an 
action to recoyer for the injury was govemed by the rùles applicable as 
between carrier and passenger, and not by tbose applicable as between 
master and servant, and the stipulations relievlng the défendant from lla- 
blllty for négligence wlll not be enforced against the plaintlfC, although 
he voluntarily assented to tbem.ï 

In Error to the Circuit Court of tlie United States for tiie District 
of Massachusetts, 
Edward H. I?ierce, for plaintifl in error. 
Charles P. Çhoate, Jr., for défendant in error. 

Before PtJTKAM, Circuit Judge, and ALDRICH and BEOWN, 
District Judges. 

PUTNAM, Circuit Judge. Thia suit was brought by the plaintifl 
in error for an injury occurring to him while riding in a passenger 
train of the défendant in error. The circuit court directed a verdict 
for the defendaiit, and the plaintiff below thereupon eued out this 
writ of error. The record taises two questions: First, whether there 
was any case to go to the jury on the allégation of négligence; and, 

1 Burden of proof of négligence wbere passengers hâve been Injured, see 
note to Kailway Co. v Myers, 32 0. O. A. 23. 

2 Limitation of liability by carriers for injuries to passengers, see note t» 
Clark V. Geer. 32 0. 0. A. SOI. 
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second, wliether or not the plaintiff was a passenger. The only évi- 
dence offered in the court below was that in behalf of the plaintiff. 
At the close of that évidence a motion was made to direct a verdict 
for the défendant on the ground that no sulficient proof of defendant's 
négligence had been shown, which motion the court overruled. 
Thereupon the défendant moved that the court direct a verdict 
for the défendant on the gi'ound that the ijlaintilî was an employé 
of the défendant when injured, and that he could not recover by rea- 
son of the f act of his riding on an employé's pass, by the conditions on 
the back of which the liolder expressly assumed ail risks arising 
from the négligence of the agents of the défendant, or otherwise, 
while using it. On that motion the court made a ruling favorable 
to the défendant, which appears in the record, and also it directed 
a verdict for the defendaiit. The exceptions were both to the ruling 
and to the order to retum a verdict. 

The bill of exceptions states, "Ail the évidence at the trial mate- 
rial to the exceptions in this case was as follows." Therefore it is 
presumable that the entire évidence is in the bill of exceptions, ex- 
cept what related to the question of damages, and possiibly to some 
other questions about which there is now no dispute. Under the 
rulings, it is presumably the right of the défendant to support the 
verdict on any ground which the évidence in the bill of exceptions 
permits. This is a well-settled rule, expressly restated in Sullivan 
V. Mining Co., 143 U. S. 431, 434, 12 Sup. Ct. 555, 36 L. Ed. 214, 
where it is held that if, on ail the facts in the case, the judgment 
was one which must necessarily hâve been rendered, it must stand. 
The same ruling was applied, under very peculiar circumstances, in 
Dry-Goods Co. v. Malcolm, 164 U. S. 483, 491, 492, 17 Sup. Ct. 
158, 41 L. Ed. 524, where the basis for sustaining the judgment 
was altogether différent from that which was expressly presented 
by the bill of exceptions. Of course, if it were apparent from the 
record before us that the défendant had rested its case in the court 
below entirely on the proposition that the plaintiff was an employé, 
or otherwise expressly or impliedly waived other défenses, or by its 
course had in any way blinded the plaintiff, so that it might be 
thought it had stopped him from putting in ail the évidence of nég- 
ligence that he might hâve put in, it could not hâve brought this 
question before this court for its considération. 

The injury happened througli the overturning of a car in which 
the plaintiff was riding, at a switch near the approaches to the de- 
fendant's station at Boston. The effective cause of the overturning 
is not shown by the proofs. The plaintiff suggests three différent 
explanations of the accident; One, that the switch was détective; 
second, that it was not provided with modem appliances for safety; 
and, third, that the switchman was personally négligent. The de- 
fendant offered no évidence in its own behalf, and did not even call 
the switchman, nor show reason for not calhng him. It is well 
settled that, in a case brought by an employé against an employer, 
the employé is subject to the ordinary rule of the common law, 
that it resta on him to allège and prove that the injury arose from 
the négligence of his employer. This was so held by us in Stevens 
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V. Œiamberlin, 40 0. C. A. 421, 100 Fed. 378, 380, and it îs recognized 
as a well-known rule of law in Kailway Go. v, Barrett, 166 U. S. 
617, 619, 17 Sup. et. 707, 41 L. Ed. 1136. But, with référence to 
passengers, a necessity arises ont of the fact that they are not pre- 
eumed to hâve knowledge of the methoda of particular carriers, and 
that to them the causes of injuries are inscrutable. The rule is best 
stated in Gleeson v. Railway Ce, 140 U. S. 435, 443, 11 Sup. Ct. 
862, 35 L. Ed. 463. There the décisions of the suprême court are 
ref erred to, wherein it is said to hâve been settled that the hap- 
pening of an injurions accident is, in passenger cases, prima facie 
évidence of négligence on the part of the carrier, "and that, the pas- 
senger being himself in the exercise of due care, the burden then 
rests upoti the carrier to show tliat its whole duty was performed, 
and that the injury was unavoidable by human foresight." 

The nature of the duty resting on the défendant in this case with 
référence to the alleged absence of modem appliancea was stated 
in Mather v. Rillston, 156 U. S. 391, 399, 15 Sup. Ct. 467, 39 L. Ed. 
470. While, of course, no carrier can be held at fault, so long as he 
uses approved safeguafds, merely because hé does not always use 
those which theoretically or éxperimentally may attain better re- 
sults, yet in tliat case the gênerai rule laid down by the court was 
as follôwS: 

"We tWnk it may be laid down. as a légal prînciple.that, In ail occupations 
whicli are àttended with great and unusual danger, there must be uscd îU 
appliances, reâdily attainable, l<nown to Science for the: prévention of accident, 
and that the jieglect to provide such readily attainable appliances will be 
regarded as proof of culpable négligence." 

In view of this, we think the case would justly hâve been left to 
the jury on the question whether the safeguard appliances ref erred 
to were available on the part of the défendant, if that question had 
been reached. Also, in view of the lack of proof offered by the de- 
fendant with référence to its switchman, we think the court would 
not hâve been justifled in takiug from the jtiry the question, if 
reached, whether the défendant had fuUy met the burden resting 
on it according to the rule in Gleeson v. Railway Co. So far as this 
part of the case is concerned, the ruling of the court below cannot 
be questioned, 

Corning to the main issue, we are controlled with référence to 
it by the décisions of the suprême court. The only évidence, as we 
hâve said, was that of the plaintiff. The essential facts are not dis- 
puted, for the purposes of this writ of error; neither is there any 
sùbstantial différence betv/een the parties as to any question, ex- 
cept of law. The facts are, for this appeal, so eimilar to those in 
Doyle V. Railroad Co., 166 Mass. 492, 44 N, E. 611, 33 L. R. A. 844, 
that it is not maintained that, if that case controlled this court, the 
ruling of the circuit court çould be supported. It is said, however, 
that we are not bûund by the décisions of the suprême judicial court 
of Massachusetts on a question of this character, and such is the 
settled rule. Especially, matters arising out of the transportation 
of goods and passengers are so largely of an Interstate character, 
as is this at hav, that uniformity of décision in the fédéral courts 
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becomes necessary; and this could not be accomplished if conclusive 
effect were given locally to local décisions, which, on questions of 
this nature, are often conflicting. Nevertheless, Doyle v. Eailroad 
Co. seems to be governed by the same rules as those laid down by the 
suprême court. 

The plaintifE claimed to go to the jury on the foUowing alleged 
facts: Being in the employaient of the défendant, he changed to a 
new employment, still with the défendant. In connection with the 
change of employment, he stipulated, not only for an increase of 
wages, but alsio for free transportation to Boston from the city where 
he was to be employed, for his own convenience, and not in con- 
nection with going to or from his work. He was injured while on 
one of thèse trips to Boston, and while not going to or from his 
work, and while he was not employed; that is to say, during the 
hours when he was free for récréation or to visit his family, or to 
use his tirae for any purpose of his own, He had received successive 
passes as each expired, ail of them, so far as the case shows, having 
plainly stamped on the face that they were employés' passes, and 
on the back a waiver of ail claims against the défendant arising from 
the négligence of its agents "or otherwise," sufflcient to cover the 
case at bar, unlees the same is controUed by the rules of public 
policy, and the décisions of the suprême court with référence thereto. 
The record does not expressly show that the plaintifl knew what 
appeared on the back of his passes, but, inasmuch as he had been 
for a long time an employé, the court would not bave been justified 
in permitting the jury to find, on the évidence, that he did not know it. 

The eseential question is stated by the défendant as follows: It 
being established that the contract under which the plaintiff was 
being transported at the time of his injury was made at his own re- 
quest, voluntarily, and with full knowledge of its terms and condi- 
tions, and it being a contract which the plaintiff was not entitled 
to receive except by mutual agreement, and which the défendant 
was not bound to grant except on conditions, does any public policy 
require it to be declared void? Subject to the caution not to draw 
from the words "at his own request, voluntarily," any inference con- 
trary to what we hâve already said, this sufBciently explains the 
issue which the case raiscs. The question thus stated is on ail fours 
with that answered in Railway Co. v. Stevens, 95 U. S. 655, 24 L. 
Ed. 535. It there appeai'ed that Stevens was the owner of a pat- 
ented car coupler, for the option and use of which the corporation, 
which was the plaintiff in error, waa negotiating; that he went, at 
its request and expense, to a point on its railroad, to see one of its 
officers in référence to this matter, and a free pass was granted him; 
that the pass contained an indoreement, which for présent purposes 
was substantially to the same effect as that on the pass in the case 
at bar; and that Stevens testified that he put the pass into his 
pocket without looking at the indorsement. There was a spécial 
flnding that he did not know what was indorsed on the pass, but 
the conclusions of the court were made independently of this. It 
found,_at page 658, 95 U. S., and page 536, 24 L. Ed., that the trans- 
portation of the plaintiff, although not paid for in money, was not 
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a matter of charity or gratuity, but was by virtue of an agreement 
in which tàe mutual interests of bptli parties were consulted; tbat 
the matter of mutual inteiest was a part of the considération which 
the plaintiff coûsented to; that giving him a free pass did net alter 
the nature of the transaction; that the pass was a mère ticket to 
be shown tô the conductor as évidence of his right to be transported; 
that it was not évidence of any contract that the plaintiff was to 
assume ail the risks ; and, what is the pith of the décision as applied 
to the case at: bar, as appears at page 659, &5 U. S., and page 536, 24 
L. Ed., that it would not hâve been valid if it had been. On page 
660, 95 U; S.; and page 536, 24 L. Ed., the court laid aside ail ques- 
tion whether pr not Ste^ens knew of the condition on the back of 
the pass, and said: • . 

"But we havéalready shown that the çarrying of the plaintiff from Portland 
to Montréal wasùot a niere gratuity. To cail it such -would be répugnant to 
the essential character of the whole transaction. There was a considération 
for it, both good and valuabie. It necessarily follows, therefore, that it was a 
çarrying for hire. Being suCh, It was not compétent to the défendant, as a 
common carrier, tô stlpulate for the Immunlties expressed on the back of the 
pass." ''îîie: défendant, being, by the yery nature of the transaction, a com- 
mon carrier for hire, cannot set up as agalnst the plaintiff, who was a passen- 
ger for hire, any such estoppél or agreemeiit as that whièh Is insisted upon." 

It is not neCessaryto examine at length the other décisions of 
the suprême court which are usually cited on this class of questions. 
It is sufBcient to say that that court has flrmly adhered to the rule 
ôf Eailway Go. v. Stevens, both with référence to passengers and 
goods. It bas not, however, passed directly on the question whether 
or not a carrier can lawfnlly stlpulate for a release from the nég- 
ligence of itself; or its ser\'ants, with a person traveling on an abso- 
lutely free passage. In Railroad Oo, v. Derby, 14 How. 468, 486, 
14 L. Ed. 502i and in The New World v, King, 16 How. 469, 474, 
14 L. Ed. 1019, the court held that the assumption of the custody 
of the person of one traveling gratuitously was sufficient to impose 
upon the carrier liability for the greatest diligence as to his safety. 
Inthose cases there was no stipulation against liability. In Railroad 
Co. V. LockWood, 17 Wall. 857» 21 L. Ed. 627, and in Railroad Co. v. 
Eeeder, 170 U. S. 530, 18 Snp. Ct. 705, 42 L. Ed. 1134, it applied the 
rule of public pôlicy to persons accompanying cattle on freight trains, 
although in the latter case it recognized the fact which we explained 
in Railroad Go. v. Nichols, 29 C. G. A. 500, 85 Fed. 945, 948, that 
a person traveling under those circumstances impliedly subjects him- 
self to certain risks necessarily incident to freight trains and not 
incident to passenger trains, and that it might not be unreasonable 
to require him to specially stlpulate accordingly. In Railway Co. v. 
Voigt, 176 Ù. S. 498, 20 Sup. Ct. 385, Adv. S. U.iS. 385, 44 L. Ed. 
— ,■ the court held that^ stipulations between an express company 
and a railway company by which a messenger should release the rail- 
Way compajiy from liability for négligence might be valid; but the 
case is eptirëly exceptioQâl,< because the court had already decided, 
in Express GaSes, 117 U, S. 1, 6 Sup.Gt 542, 628, 29 L. Ed. 791, that 
railway companiès are not required by usage or by the common law 
to transport the trafiSc of an express company in the manner in which 
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such traffic is usually carried. Therefore it followed that an express 
Company, in negotiating witli a railway company for itself, its mer- 
chandise and employés, does net stand on the common public rigkt, 
but only on such spécial ccntracts as the two parties may voluntarily 
enter into. Moreover, it appeared to the court that a messenger of 
an express: company is not qua passenger, more than a vendor of 
petty articles on railway trains. Without analyzing the case further, 
it is clearly exceptional, and it in no manner impugns in the elight- 
est degree Eailway Co. v. Stevens, as is made especially plain by the 
référence to the latter case, at page 505, 17G U. S., page 387, 20"Sup. 
et., and page , 44 L. Ed. 

The défendant urges on us the fact that the plaintiff had been 
preyiously in the employment of the défendant; but we are unable to 
^e the pertinency of this, except so far as it -would justify the court 
in assuming that the plaintiff knew the conditions indorsed on his 
pass. Whatever may hâve been his prier contract with the défend- 
ant, it is clear that, on the case as presented in this record, he was 
entitled to go to the jury on the proposition that the contract which 
controlled the parties at the time of his in jury was new and inde- 
pendent. 

Our attention has also been called to various cases relating to the 
iiability of carriers to employés when passing between their homes 
and their places of labor. The suprême court has never passed on 
this particular phase; but it clearly raises an essentially différent 
question from that at bar, because there is no injustice or légal in- 
consistency in holding that under some circumstancea the going to 
or returning from work is, in the eyes of the law, an incident to the 
employment, if not a part thereof. As we hâve already said, the 
proofs on which the plaintiff was entitled to go to the jury entirely 
relieve the case of any proposition of this character. As in Railway 
Co. v. Stevens, he was at the time of his injury traveling in a passen- 
ger train, under a spécial arrangement which raised a valid consid- 
ération, and at a time and in relation to a matter which in no man- 
ner concerned his employment by the défendant. The only apparent 
différence in any particular is that the plaintiff was not traveling on 
an errand in which both parties were mutually interested, as Stevens 
was, but exclusively for his own purposes, precisely like any ordinary 
passenger. This différence tends to make his case clearer. 

It is urged that the plaintiff was not paying his fare in money, 
and that Le did not stand as one of the public ordinarily stands, 
in dealing with carriers, because his carriage was a part of an entire 
contract covering several éléments, so that, therefore, both he and 
the défendant were at liberty to stipulate for such conditions as they 
might mutually agrée upon. In this particular, however, the case 
of Railway Co. v. Stevena is essentially in point against the défend- 
ant. The défendant also urges that the line of reasoning in Railroad 
Co. V. Lockwood, which led to the conclusions of the court, embraces 
several propositions, among which are that of the gênerai public in- 
terest in the safe carriage of persons, and that the imposition of con- 
ditions by a carrier amounts to an abdication of the essential duties 
of his employment; and it also présents other références to Railroad 
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Co. V. Lockwood, for the purpose of showing that, under tlie rela- 
tions wWch the parties in the case at bar bear to each other, they 
were not within the précise reasons whieh led to the conclusions 
of the suprême court. Wp need not, however, follow through this 
Une of argument, because the question is, what is the rule of law? 
and not, what are the varions reasons out of which the rule was 
developed? Thèse reasona change and fluctuate from time to time 
with the progress of events, or with the différent views of diiîerent 
judges. The rule which governs this case, as we hâve already said, 
is expressly stated in Eailroad Co. v. Lockwood, 17 Wall. 357, 21 
L. Ed. 627 ; and it is so flrmly flxed, and has been applied in Railway 
Go. V. Stevens under circiimstances so essentially like those at bai 
that we seem to be controlled by it, and by its application, as the 
rule and its application hâve each been detennined by the suprême 
court. Under this rule, and under its application, the plaintiff below 
was qua pasaenger at the time of his injury, having given for his 
passage a valuable considcration, so that public policy will not per- 
mit us to enforce the stipulations indôrsed on his pass, although he 
freely assented to them. So far as concems any moral obligation 
growing out of those stipulations which it is claimed he now seeks 
to violate, the défendant mvist appeal elsewhere than to courts of law. 
The judgment of the circuit court is reversed, and the case is re- 
manded to that court, with directions to set aside the verdict and 
proceed thereupon in accordance with law; and the costs of this 
court are awarded to the plaintiff in error. 
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(Circuit Court of Appeals, First Circuit April 24, 1900.) 

No. 285. 

l. iNSUHANCE — CONSTBUCTION OF POMCT — CONFLTOT OF LAWS. 

In an application for life Insurance, mafle by a citizen of Massa- 
chusetts In the State of New Yorlî, the question, "State hère the exact 
kind of policy or policles desired," was answered, "Twenty-year endow- 
ment bond." Thereafter the Insurance company forwarded to thT ap- 
pli<?ant, at his home, In Massachusetts, five bond pollcies, of $5,000 each, 
and requested him to send his check for the premium "if, after inspec- 
tion, they were found in aU respects satisfactory," which he did. The 
application provlded that the Insurance applied for should not become 
binding upon the company until the first premium thereon had been ae- 
tually recelved. Held, that as the acts of approval, acceptance, and pay- 
ment were performed In Massachusetts, the pohcies were Massachusetts 
contracts. 
S. Same. 

Where the rights of parties to a contract are In dispute, and are pre- 
sented for adjudication in the state where the contract was closed, the 
controversy is to be determlned accordlng to the law of that state. 
8. Same — Application as Part of Policy — Statb Stattjtb. 

Under Acts Mass. 1894. c. 522, § 73, declaring that every policy which 
contains a référence to the application for Insurance must hâve attached 
thereto a correct copy of the application, and that unless so attached it 
shall not be treated as a part of the policy, the application will not be 
allowed to go to the jury, In an action on a policy to which the appliea- 
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tion is not attached, where the policy was approved and acccpted, and the 
premium paid, by the insured in Massachusetts, though the application 
therefor was made in the state of New York. 

4. Same— Falsb Repeesentations in Application— Materiality— Question 

FOR .JUKY. 

Where, under tlie law, an application for life insurance cannot be 
treated as a part of the policy, and for that reason is not submitted to the 
jury, but the application is permitted to be used in évidence for the pur- 
pose of showing the représentations made by tlie insured, and as bearing 
upon the question whether the company was influenced to enter into 
the contract by false and material représentations, the materiality of the 
alleged misrepresentations and false statements is a question for the 
jury. 

5. Instructions to Jury— .Iudgb's Expression oï' Opinion on Evidence. 

In charging the jury, in an action on a policy of life insurance, upon 
the question whether the insurance company was influenced to enter into 
the contract by false and material représentations, the court said: "It 
Is difficult for me to see that it is material. Perhaps it will be difBcult for 
you to see that it is. But this is not for me to pass upon, but for you." 
Held that, the judge's right to interfère with the finding of the jury upon 
such question being expressly renounced in the charge, the expression of 
the judge's opinion was without préjudice. 

6. Insdkakce — Application— Falsb Représentations — Materiality — Ques- 

tion FOR Jury. 

Where an application for life insurance cannot be considered a part of 
the contract for insurance, because It is not attached to the policy, and 
there is therefore no warranty in respect to the questions and answers 
contained therein, but it is sought to avoid the policy because of false 
représentations, which It is alleged formed an inducement to the con- 
tract, the question whether the material and substantial facts shown by 
the évidence are sufflcient to show the représentations to be materially 
untrue, and whether the facts are so far inconsistent with the repré- 
sentations relied upon as to establish a material misrepresentation, are 
questions for the jury, 

7. Samb— Instructions to Jury. 

Upon the question whether the représentations In an application for 
insurance that the applicant had never used spirituous liquors to excess 
were in substance untrue, the court instructed the jury that it is not suffl- 
cient to avoid the policy to prove a single case of excess, merely, nor a 
case of overindulgence thoughtlessly in one, two, or three instances. 
Eeld that, the instruction being simply explanatory of the measure of 
proof in respect to the question of a substantial varianee betweeu the 
conditions shown by the évidence and those shown by the answers, there 
was no error. 

8. Same— Time Limit upon Evidence — Discrétion op Court — Review. 

W^here it is sought to avoid a policy of life Insurance upon the ground 
of the falsity of the représentation of the assured. In his application, that 
he had never used intoxicating liquors to excess, a reasonable time limit 
may be made by the court, within which the inquiry into the falsity ot 
the représentation is to be confined, and the détermination of such limit 
in volves a discrétion which Is not ordinarily subject to review. 

9. Same — Statements Made Carelbssly — Instructions to .Jury. 

An application for life insurance represented that the applicant had 
never been engaged in the liquor business. In an action upon the policy 
it appeared that, at a period eight or ten years before the making of the 
application, the insured had owned and operated a drug establishment, 
and that, as an incident to the business, liquors were sold in tlie way 
liquors are usually sold in such establishments. In respect to such mis- 
representation the court instructed the jury "that the mère fact that a 
statement which was not true is made is far from making out a défense 
upon this point. The answer might hâve been made carelessly." Held, 
that since the charge of the court elsewhere elearly pointed out the differ- 
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ence between material and Immaterial représentations, and the rules of 
law applicable to each, and informed tbe jury that any apparent de- 
parture from such rules in the expressions of the court should be dlsre- 
garded, the instruction, if erroneous, was wlthout préjudice. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 
For opinion below, see 90 Fed. 390. 

Kobert M. Morse (W'^illiam T. Gilbert and Thomas F. Desmond, on 
the brief), for plaintiff in error. 

Alfred Henenway (Arthur J. Selfridge, on the brief), for défendant 
in error. 

Before COLT, Circuit Judge, and WEBB and ALDRICH, District 
Judges. 

ALDRICH, District Judge. Hadlej, to whom the five |5,000 20- 
year life insurance bonds in suit were issued, was a citizen of Massa- 
chusetts, and on the 2d day of January, 1897, being in New York, ap- 
plied to the Provident Savings Life Assurance Society of New York 
for insurance upon his life, and the insurance described in his applica- 
tion as that desired was $25,000. Among the printed questions in the 
application addressed to the applicant was the following: "State hère 
the exact kind of policy or policies desired." To this Hadley an- 
swered: "Twenty-year endowment bond." Parts 1, 2, and 3, the 
usual forms of application used by that company, were âlled out and 
executed; and in the usual course of the business the applicant was 
examined, and informed that he had passed the médical department. 
The first premium was not paid, but it was understood that the 20-year 
endowment bond was to be fllled out and forwarded to Hadley at his 
home, in New Bedford; Mass. Thus the matter stood until January 9, 
1897, when the secretary of the company inclosed the five policies, of 
15,000 each, "which are in suit, saying: 

"Bnclosed we liand you bond policies numbers 80,932-3-4-5-6, on your life, 
aggregating la amount $25,000, in accordance wltli your application made a 
few days ago at this office. We hâve been obliged to issue this insurance in 
separate policies, for the reason that our bonds are engraved only in amounts 
of one thousand dollars or five thousand dollars. * • * If, after inspec- 
tion, they are found in ail respects satisfactory, please send check for $847.50, 
the total of the flve semlannual installments of $109.50 each." 

The question as to the place of contract, — whether New York or 
Massachusetts, — and the question whether the New York or the Massa- 
chusetts law should govern the contract, were very elaborately and 
ably discussed by counsel at the arguments ; but it seems to us, after 
ail, that the problem presented may be solved upon simple grounds, 
and that we need not détermine whether the variance between the ap» 
plication exécuted in New York, which called for a single |2.5,000 
"twenty-year endowment bond" as "the exact kind of policy » * • 
desired." and the five $5,000 endowment bonds flnally delivered in 
Massachusetts, was of suffîcient substance to operate, in and of itself, 
to open what had been done in New York, and to carry the act of final 
completion to Massachusetts, for the simple reason that the company, 
in its communication through its secretary, who, it muet be presumed, 
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acted upon authority, treated the contract as incomplète, and left its 
approval and acceptance and completion at the option of the party in 
whose favor the flve |5,000 policies were written, thus leaving the 
final act of acceptance and payment to be performed in Massachusetts. 
While the gênerai plan of Insurance oiïered by the company in Kew 
York was accepted, the particular and literal form finally oiïered for 
approval and acceptance in Massachusetts, and the particular form 
which became the contract, was neither oiïered nor accepted in New 
York, nor until the particular form was received in Massachusetts on 
January 9, 1897, which was subsequently accepted and paid for in that 
state. So we hâve no hésitation in saying there was no error at the 
trial in treating the contract as a Massachusetts contract. It is true 
that Hadley made no point of the variance, and that he subsequently 
forwarded a check for the amount in question. Nevertheless the new 
condition involved in the différent kind of policies was submitted to 
him for his rejection or approval and acceptance, and, that having 
been done, it is quite immaterial whether the option was acted upon 
one way or the other. It is net a question as to how he acted, but 
whether something was left open to be acted upon. Moreover, quite 
aside from the question whether, by reason of the fact that the appli- 
cation was not attached to the policy, it is or is not to be treated as a 
part of the final contract, the statements which it contains may be 
considered upon the question whether the contract was a complète 
and binding contract in New York on the 2d of January, 1897, or 
whether it was incomplète and not binding until the final act of ap- 
proval and acceptance and payment in Massachusetts on some day 
subséquent to January 9, 1897 ; and it is expresaly provided in part 1 
of the application that the insurance applied for shall not become 
binding upon the society until the flrst premium thereon has been 
actually received by said society, and as the act of payment, as well as 
the act of approval and acceptance, was performed in Massachusetts, 
the policv must be deemed to be a Massachusetts contract. Society v. 
Cléments, 140 U. S. 226, 232, 11 Sup. Ct. 822, 35 L, Ed. 497; Insurance 
Co. V. Kobinson (C. C.) 54 Fed, 580, 583. 

The question whether the rights of the parties should be adminis- 
tered under New York law or under Massachusetts law is deemed 
material by the parties, for the reason that the New Y'ork law is sup- 
posed to be less favorable to the policy holder than that of Massa- 
chusetts; but we understand it to be well settled that where rights 
are in dispute, and are being adjudicated in the state where the con- 
tract is closed, such dispute is to be determined according to the law 
of that state. The conditions upon which a given state may permit 
insurance companies to do business therein may properly enough be- 
come a part of the public policy of such state. And the suprême court 
of Massachusetts has frequently and recently upheld and sustained the 
législative policy of Massachusetts as declared in respect to regulating 
the conditions under which insurance companies shall do business in 
that state. Nugent v. Association, 172 Mass. 278, 280, 283, 53 N. E. 
440; Considine v. Insurance Co., 165 Mass. 462, 43 N. E. 201. The 
statutes of Massachusetts (Acts 1894, c. 522, § 73) déclare that every 
policy which contains a référence to the application for insurance must 
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have attached thereto a correct copy of the application, and that uniess 
the application is attaclied it shall net be treated as a part of the 
policy. This statute is sustained, by the authorities cited, as well as 
others. Similar statutes in other states have been sustained, but with 
that we haye nothing to do hère. K is quite sufficient to ascertain the 
law of Massachusetts on the subject, and whether this court, sitting in 
Massachusetts and enforcing a Massachusetts contract, should be gov- 
erned by the law of that state; and as to this proposition the law seems 
to be well settled that the Massachusetts statute, as interpreted by 
the highest court of that state in respect to a question of this kind, 
should govern. Fairfield v. Gallatin Co., 100 U. S. 47, 25 L. Ed. 544; 
Taylor v. Ypsilanti, 105 U. S. 60, 26 L. Ed. 1008; McElvaine v. Brush, 
142 U. S. 155, 12 Sup. Ct. 156, 35 L. Ed. 971; Merchants' & Manufac- 
turers' Nat. Bank v. Pennsylvania, 167 U. S. 461, 17 Sup. Ct. 829, 42 L. 
Ed. 236; Wilson v. North Carolina, 169 U. S. 586, 592, 18 Sup. Ct. 435, 
42 L. Ed. 865. Theref ore there was no error below in directing the trial 
upon the lines of a Massachusetts contract and of the Massachusetts 
law. The case of Nugent v. Association, 172 Mass. 278, 280, 281, 
52 N. E. 440, and other Massachusetts cases, certainly go to the extent 
of treating the application as no part of the contract where it is not at- 
tached ta the policy as required by the statutes. The Massachusetts 
statute neither discriminâtes in favor of Massachusetts Insurance com- 
panies, nor against foreign Insurance companies, but is sweeping in its 
provision that every policy which contains a référence to the applica- 
tion of theinsured, either as a part of the policy or as having any bear- 
ing thereon, must have attached thereto a correct copy of the applica- 
tion, and, uniess so attached, the same shall not be considered a part 
of the policy. In view of this statute and the Massachusetts décisions^ 
we have no hésitation in holding that it applies to any Insurance con- 
tract whif'', under the circumstances of the case in question, is an In- 
surance coiitract which was entered Into in Massachusetts, and that, 
in accordance with the judicially interpreted statutes of Massachu- 
setts, the court below properly refused to submit the application to the 
jury as a part of the contract, and as containing warranties. Yet, not- 
withstanding the fact thiat the application was not treated as a part of 
the contract, the circuit court, under the common-law rule, permitted 
the application to be used in évidence by the company, not as a part of 
the policy or as an application, but as showing représentations made by 
Hadley, and as bearing upon the issue whether the insurance company 
was influenced to enter into the contract by false and material misrep- 
resentations, of a character intended to deceive. The plaintiff below 
maintains in argument hère that onder the statutes of Massachusetts, 
and Considine v. Insurance Co., 165 Maes. 462, 43 N. E. 201, Boyden v. 
Association, 167 Mass. 242, 45 N. E. 735, and Nugent v. Association, 
172 Mass. 278, 281, 52 N. E. 440, the application, not having been at- 
tached to the policy, was inadmissible as évidence for any purpose 
whatever, and therefore that the défendant below had no right to intro- 
duce it for the purpose of showing what was said by the insured. We 
do not pass upon ttie question whether the statutes or the décisions of 
the state court should control us upon a question of évidence and a 
common-law défense like the one in question, for the reason that the 
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verdict was for tlie plaintiff below, and no exception présents tliis 
question for review. Therefore, without deciding the question, but as- 
suming, as we must for the purposes of this case, that the défense in 
this respect was properly entertained, and the évidence thereon proper- 
ly admitted, we will consider the questions which are presented. The 
questions corne from the défendant below, and the exceptions are based 
■ — First, upoû the ground that the application should hâve been admit- 
ted as a part of the contract; and, second, when used to show mis- 
representations, that the question of the materiality of the statements 
in the application was for the court, rather than the jury. We hâve 
passed upon the first, and, as to the second, it was contended in argu- 
ment for the Insurance company, in accordance with the exception, 
that the question whether the alleged misrepresentations contained in 
the application were material was a question for the court, rather than 
the jury; but the cases cited in support of this position were based 
upon the idea that the court submitted to the jury the materiality of 
questions which the parties themselves, by the express terms of a con- 
tract, of which the application was a part, had determined to be ma- 
terial. Such cases are quite aside from the issue presented by the situ- 
ation hère, which résulta from the fact that the statute excludes from 
the contract the application which contains the alleged misrepresenta- 
tions. So, in this view, the case présents the policy alone as the con- 
tract, and the issue is whether it should be avoided on the common-law 
ground of misrepresentation; and, under such an issue, we think the 
court properly left the question of the materiality of the alleged mis- 
représentations and false statements to the jury. Campbell v. Insur- 
ance Co., 98 Mass. 381, 396. 

We now come to the question whether there was error in the instruc- 
tions to the jury upon this issue. Counsel urge with great seriousness 
and with energy that the défendant was prejudiced by reason of the 
instructions to the jury thereon ; and the particular point is that the 
court, in submitting the question to the jury, remarked: "It is diffl- 
cuit for me to see that it is material. Perhaps it will be diiïicult for 
you to see that it is." But it must be said that in connection with this 
remark the learned judge said, "But this is not for me to pass upon, but 
for you." It is urged on the other side that it is established by re- 
peated décisions that a court of the United States, in submitting a 
case to the jury, may, at its discrétion, express its opinion upon the 
facts. We do not understand that the courts of the United States pos- 
sess any peculiar right to express opinions upon facts submitted to the 
jury which, in the absence of restricting statu tes, is not possessed by 
other courtSv It is true, however, that there are cases which hold that 
an expression of an opinion by the judge upon the facts is not error 
which will disturb the verdict ; but it will be f ound that such cases are 
generally put upon the ground that the judge ultimately left the ques- 
tion to the jury, and distinctly reminded the jurors that the question 
was, after ail, a question to be decided by them upon their own re- 
sponsibility. The décisions are not grounded upon the right or pro- 
priety of the expression, but, rather, upon the ground that the judge 
immediately renounced his right to interfère with the ândings upon the 
questions of fact submitted to the jury, and that theref ore the jury was 
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not influenced, or the parties prejudiced. So it would seem that the 
learaed judge in tMs instance, if any error was committed, immedi- 
ately rëctified it, thns bringing himself witliin the line of the décisions 
applyitg to such a situation. 

The questions attended with the most difficulty are those which 
relate to the instructions given with référence to the statement of 
the applicaut that he had never been engaged in the sale of spiritu- 
ous or intoxicating liquors, wherein the jury was told that the an- 
swers might hâve been carelessly made, and upon the other point, 
with référence to the question whether the applicant had ever used 
spirits, wine, or malt liquor to excess, where the jury was told, in 
effect, that the alleged excessive use of intoxicating liquors disclosed 
by the évidence might hâve been thé resuit of thoughtless overindul- 
gence. This point stands quite differently from the point just con- 
sidered, which was directed against the expressions which it is 
claimed were expressions of an opinion by the judge upon the facts. 
One stands upon the ground that the court, having qualiûed the re- 
mark, charged upon the jury the entire responsibility of flnding the 
facts, and that the défendant therefore was not prejudiced, while in 
the other instances, and those now undef considération, the court, in 
submittiûg the questions to the jury, gave them a rule of law under 
which they were to exercise and discharge the responsibility of flnd- 
ing the facts; and the inquiry is whether the jury were given too 
much latitude with respect to the questions which they were to dé- 
cide. In the considération of the questions with which we are now 
dèaling, we must keep in mind that the contractual rights of the par- 
ties réside solely in the Insurance bonds, and that ail considérations 
of warranties in respect to the questions and answers contained in 
the application are out of the case, and that, while the paper which 
was called an "application" was used before the jury, it was used, 
not because it was an application, but because it was a paper which 
contained certain statements which it is claimed were material state- 
ments which induced the company to enter into the contract, and 
that such material représentations were misstatements of fact. So 
it will be seen that the question was one, generally speaking, of 
avoiding a contract, upon common-law Unes, on the ground of mis- 
statement, and quite aside from a case with the usual warranties, 
and the conséquences that follôw the usual conditions which exist in 
life insurance contracts when the application is accepted and treated 
as a part thereof. But it was not a contract where the parties had 
equal information as to the subject-matter thereof. It was a con- 
tract where, from the particular conditions, one must rely on the oth- 
er for his knowledge of the facts, and where the other is bound to 
diligence, care, thoughtf ulness, and good faith in respect to his infor- 
mation. Therefore it comes within that exceptional class of con- 
tracta termed "uberrimee fidei," where the raies in respect to avoid- 
ance on the ground of misstatement ai*e différent and more rigorous 
than those governing where the parties stand upon the same ground 
with respect to information. It has bèen said by a modem text 
writer, in respect to contracts of this kind, that a misrepresentation 
made recklessly or carelessly, and without caring whether it be true 
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or false, is fraudulent. Of course, this must be subject to the qual- 
ification that the misrepresentation must hâve been material, and 
must hâve been acted upon by the other party. It has also been said 
that, to the gênerai rule that misrepresentations not amounting to 
fraud, and not forming a term of the contract, do not aiïect its va- 
lidity, there are exceptions in cases of certain spécial contracts, 
sometimes said to be uberrim^e fidei, where the most perfect good 
faith is required. Lord Herschel, in Derry v. Peek, 14 App. Cas. 337, 
points ont a distinction between actions of deceit, where fraudulent 
misrepresentation must be shown in order to recover, and actions 
for rescission of a contract on the ground of misrepresentation of a 
material fact. In the first instance the représentations must be 
known to be false, while in the other contracts induced by state- 
ments made recklessiy cannot stand. It is said that a distinction 
exista in England between life insurance contracts and flre Insur- 
ance contracts, in respect to a question of this kind, but it would 
seem that there is no such distinction recognized in this country. 
The early case of McLanahan v. Insurance Co., 1 Pet. 170, 186, dis- 
cusses the attitude of the insured; and the situation is treated as 
calling for "due and reasonable diligence in cases of this nature," 
and it is said what constitutes this "is principally matter of fact for 
the considération of a jury." In Vose v. Insurance Co., 6 Cush. 42, 
48, it is said that, where there is no warranty, an untrue allégation 
of a material fact, or the concealment of a material fact, will avoid 
the policy, though such allégation or concealment be the resuit of 
négligence, and not of design. In Campbell v. Insurance Co., 98 
Mass. 381, 389-391, it is demonstrated that the warranty in insur- 
ance enters into and becomes a part of the contract, although the 
représentation is in its nature no part of the contract, and may be 
proved, though existing only in paroi, and preceding the written in- 
strument. It is also there said that this principle is in some respects 
peculiar to insurance, and that the représentations of the insured on 
or before the time of making the contract are apresentationof the élé- 
ments on which to estimate the risk proposed to be assuraed, and 
that they are the basis of the contract, — its foundation, — on the faith 
of which it is entered into; and it is said in that case (at page 396) 
that an instruction that an untrue statement innocently made would 
not avoid the policy, as a gênerai statement of the law applicable to 
représentations in insurance contracts, was too libéral and errone- 
ous, but (at page 395) that it was a question for the jury to déter- 
mine, under instructions, whether the facts which appeared in évi- 
dence were so far inconsistent with the représentations made as to 
establish a material misrepresentation. So it would seem that the 
question becomes a question for the jury whether the material and 
substantial facts shown by the évidence are sufflcient to show the 
représentations to be materially untrue, and that it may, in a given 
case, become a question whether the facts are so far inconsistent 
with the représentations relied upon as to establish a material mis- 
representation, and this would likewise be a question for the jury. 
In the case last mentioned it was said, in substance, that to instruct 
that statements innocently made would not avoid the contract on the 
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ground of misrepresentations was; in effect, giving the jury too great 
latitude in that respect, for the question is not whether the answers 
were made innocently, but it is for the jury to détermine, upon the 
évidence, and in view of ail the circumstances, whether the repré- 
sentations in the answers to the inquiries varied from the truth in 
any respect material to the risk, and that it was for the jury to 
judge, "not only of the fact of variance, but of its extent and mate- 
riality." When that case was before the court upon a subséquent 
hearing, Mr. Justice Gray, in spealcing for the court (at page 401), 
treats the représentations as apart from the warranties, to be deter- 
mined, not upon the ground whether they were innocently or ig- 
norantly made, but whether, in view of the évidence, they were sub- 
stantially and materially untrue, and, if so, they avoided the policy, 
though they were made ignorantly and in good faith. In the case at 
bar the circuit court submitted to the jury, under instructions, the 
question whether the misrepresentations were material to the risk, 
but did not submit the question whether the évidence disclosed con- 
ditions so substantially différent from the représentations as to en- 
hance the risk ; but to this there was no exception. 

One of the exceptions to be determined upon the lines of the fore- 
going gênerai observations was taken to the expression: 

"I must Instruct you that it is not suffleient to prove a single case oî excesa, 
merely,— not suffleient to prove a case of overlndulgence thoi^htlessly in one, 
two, or three instances." 

This was said to the jury, and related to the question whether the 
représentations that the insured had never used spirituous liquors 
to excess were, in substance, untrue, in the sensé of the contract; 
and in this we can find no substantial error. It was simply ex- 
planatoi7 of the measure of proof in respect to the question whether 
there was any substantial variance between the conditions shown by 
the évidence and the conditions disclosed by the answers ; and, tak- 
îng this together with the other instructions on the subject, the jury 
was, in effect, instructed that it was not sufiQcient to show a single 
case of excess, merely, — not sufacient to prove a case of overlndul- 
gence thoughtlessly in one, two, or three instances. In substance, it 
was saying that the expression "excess" was used in the sensé of a 
condition increasing the Insurance risk, and should be interpreted in 
a broader sensé than a single indulgence, and as directed against a 
habit, or, at least, a condition, which, as a matter of fact, was of 
suffleient substance to increase and enhance the risk, within the con- 
templation of the parties. This was simply giving the jury an op- 
portunity to détermine the substance of the issue, — in other words, 
to détermine whether the conditions shown by the évidence were, in 
the sensé of the contract, substantially and materially at variance 
with the représentations upon which the contract was made. More- 
over, the instructions on this branch of the case were sufficiently fa- 
vorable to the Insurance company; for the jury was told to con- 
sider, first, whether or not the statements to which the counsel called 
attention were material to the risk, in the way explained, and wheth- 
er they were untrue, and then to consider whether the défendant 
relied upon such statements as were found to be material to the 
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risk, and whether, if relied on, they were inducements to the issuing 
of the policies, — not the sole inducement, not the entire inducement, 
but if, among other things, they were a substantial inducement, con- 
tributing to the resuit which brought about their issue, — and that, 
if thèse things ail concurred, then the verdict must be for the défend- 
ant, whether there was an intention on the part of Hadley to deceive 
or not, and independently of any such intention. 

The point is also taken that the time limit upon the évidence, ex- 
cept that of a gênerai character, tending to show that the insured 
was guilty of excessive use of intoxicating liquor to the period sub- 
séquent to 1886, was not warranted. This point is based upon the 
same alleged représentations in the application, and which were as 
follows: "Hâve you ever used spirits, wine, or malt liquor? Ans. 
Yes. Hâve you ever used them to excess? Ans. No." It is prob- 
able that the court below, acting upon the idea that the application 
was not a part of the contract, determined the question of time limit 
upon the ordinary rules as to remoteness. Ordinarily the question 
of remoteness in respect to a situation of this kind would be a ques- 
tion for the court to détermine at the trial, and not a question sub- 
ject to review; but the particular question presented is whether the 
expression, "never used liquor to excess," places a limitation upon 
the rule which would otherwise obtain as to the exercise of discré- 
tion by a trial judge in respect to the question of remoteness. It 
must be assumed that this question of remoteness was determined at 
the trial with référence to the idea that the actual conditions to be 
shown, as varying from the représentations upon which the company 
relied, must présent matter which would hâve substantially and ma- 
terially enhanced the risk at the time of the contract. So it was for 
the court to say, within reasonable limita, what conditions would 
fairly tend to show this, and what were too remote in point of time. 
Although the gênerai expression, whether he had ever indulged ex- 
cessively, literally carries it, in point of time, to his childhood, it is 
not reasonable that such scope should be given in a trial where the 
issue is whether the conditions actually existing at the time of the 
contract were so far at variance with the statements actually made 
as to hâve substantially and materially enhanced the risk. To take 
an extrême for purposea of illustration, it is manifest that no one 
would contend that the scope of the évidence should go back to and 
include the day of the insured's birth, although literally the question 
and the answer carry it there. So it follows that a reasonable time 
limit, which should comprehend the substantial and material condi- 
tions embodied in the contract, may and should be made; and the 
détermination of a question of remoteness of this kind involves dis- 
crétion ordinarily exercised at the trial, and a discrétion ordinarily 
not subject to review. 

The other instruction or remark to the jury to which exception 
was taken is this: 

"You must bear in mind that the mère fact that a statement which was 
not true is made is far from mailing out a défense upon this point. The an- 
swer might hâve been made carelessly." 
102 F.— 55 
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As to this point, we are unanimous in the conclusion that the re- 
mark, under the circumstances of this particular case, should not 
disturb the verdict; but, while we ail agrée as to the resuit in this 
respect, we do not base our conclusions upon the same ground. I 
cannot avoid the conclusion that this was, in substance, sajing to 
the jury, on this point, that the insured would be relieved from the 
conséquences of misrepresentation if it was done negligently, 
thoughtlessly, or carelessly, while the rule would at least require 
that the party should act with reasonable care and diligence and 
thoughtfulness in respect to information upon which the other con- 
tracting party is expected to act. It is claimed on one hand that 
this remark was qualifled by what followed, where it is said, "If 
made incidentally, if made without reckless intent, if made through 
mère oversight, where it is not material to the risk, it would not 
answer to establish the défense," while on the other hand it is in- 
sisted that, instead of qualifying, this emphasized what had been said 
before, in that it minimized the issue of materiality which was being 
submitted to the jury, by characterizing the statement as one which 
would not amount to a défense, even if untrue, if made incidentally, 
without reckless intent, or through oversight, where it is not ma- 
terial to the risk. On the Whole, taking ail the instructions togeth- 
er, I cannot view them otherwise than as leaving the impression 
upon the jury that if the answers were made carelessly or through 
oversight, but without reckless intent, the policy should not be 
avoided. I think the instructions on this point may hâve given the 
jury to understand that, at least, as to matters which the insured 
deemed immaterial, relief might be granted on the ground that he 
acted carelessly or indifferently. This, I think, gave the jury too 
great latitude in this direction. It is true, it does not foUow that, 
because a représentation is not literally true, the policy is avoided, 
but, at least, care and diligence and thoughtfulness should be exer- 
cised in making the answers; and then it becomes a question of fact 
for the jury whether the représentations induced the contract, wheth- 
er they were material, and whether the conditions shown are sub- 
stantially and materially at variance therewith, and whether answer- 
ing them in accordance with the conditions shown by the évidence 
would hâve increased the risk in the estimation of the insurance Com- 
pany, and whether, as a matter of fact, such conditions did increâse 
the risk. I do not say that a party who bas innocently and honestly, 
but ignorantly, stated that he has no disease, when in fact he has 
consumption, would not be relieved, under some circumstances, if 
killed by the cars, and not by consumption; or, if one is in honest 
doubt whether a certain condition is a disease, and, on the whole, 
thinks it is not, and if such condition turns out to be disease, but a 
disease which does not contribute to the loss of life, that it may not 
become a question for the jury, under certain circumstances, and 
under proper instruction, whether it was a material misstatement, 
within the meaning of the contract. I do not say whether the party 
may or may not be relieved, on the ground of mistake or reason- 
able care, from material misstatements about conditions which do 
not contribute to the loss; but I do say, as to statements of even 
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doubtful materiality, the party, under such circumstances, should 
exercise reasonable care and thoughtfulness in respect to his state- 
ments, and should net be relieved on the ground that he answered 
carelesslj. In this case the question of materiality involved in such 
situation was treated as of such a character and of such importance 
as to entitle the parties to go to the jury upon the question whether 
or not the statements were material misstatements; and, under the 
instructions, the jury, if flnding the statements material misstate- 
ments, might hâve acted upon the idea that the plaintifE could be re- 
lieved from the conséquences thereof on the ground that the insured 
deemed the questions immaterial, and answered them carelessly or 
incidentally. When the case is not one of warranties, but of alleged 
misrepresentations, the question, after ail, is whether the actual con- 
ditions were materially and substantially différent from the state- 
ments made, and whether the statements iniluenced the contract; 
and this means, of course, that the conditions shown by the évidence 
to exist must be such as materially and substantially to enhance the 
actual risk beyond that represented by the statements upon which 
the Company acted, and thèse are questions for the jury under in- 
structions. But, when such conditions are found by the jury to ex- 
ist, a beneficiary plaintiiï cannot be relieved upon the ground that 
the insured deemed the statements immaterial, and made them care- 
lessly. So it follows that the expression that the answer may hâve 
been made carelessly was, in the abstract, erroneous. On the whole, 
as said, I must accept the remark as, in the abstract, erroneous. 
Still I hold to the view that the error was harmless, and should be 
treated as harmless error, not prejudicing the Insurance company, 
and for that reason not to be accepted as a sufflcient ground for dis- 
turbing the verdict. This is so for the reason that it is more than 
diflScult, it is even impossible, for me to see, in view of the full in- 
structions, which were quite sufBciently favorable to the défendant, 
on the other branch of the case, — upon the more serious question as 
to the excessive use of intoxicating liquor, which involved a reason- 
able and substantial question for the jury, and upon which the jury 
found for the plaintiff, — that the company could hâve been preju- 
diced on this branch, or the jury influenced by the remark to reach 
a resuit which it would not hâve otherwise reached. It is impos- 
sible for me to see that the company could hâve been prejudiced by 
this inadvertent remark in relation to a statement in the application 
in respect to an inconsequential condition, which it is difiQcult to see 
could in a substantial and material manner hâve enhanced or af- 
fected the risk. This remark related to the statement by the in- 
sured that he had ne^ser been engaged in the liquor business. The 
insured, who at the time of the policy was a manufacturer of cotton 
yarns, at a period eight or ten years before had owned and operated 
a drug establishment; and, as an incident to the business, liquors 
were sold in the way liquors are usually sold at such establishments. 
It is impossible, as said, to see that such business conditions, which 
ceased so long before the contract, could in a substantial and mate- 
rial way hâve enhanced the risk; and it is difflcult to see that in a 
case of alleged misrepresentation, not warranties, a verdict against 
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sia insured, based upon such évidence or conditions as showîng sub- 
slîantial and material misrepresentations, should not be set aside on 
the ground that it was against the évidence. Suppose this question 
bad been answered: "Yes; as a druggist, according to tbe usual 
course of such establishments. But my connection witbthatconcern 
ceased more than ten years ago;" is it reasonable to suppose that 
the insurance company would bave ref used the risk for that reason ? 
While the représentation was literally untrue, it is difflcult to see 
that it varied from the truth in any respect material to the risk. 
The insured may hâve honestly interpreted the question in accord- 
ance with a somewhat; common acceptance of the meaning of such an 
expression as personal liquor business over a bar, yet, after ail, it 
is not a question of literal truth or of honest misinterpretation, but 
one of substance. As said in Campbell v. Insurance Co., 98 Mass. 
381, 401, the représentations need not be literally trne, but substan- 
tially true in ail respects material to the risk to be assumed. So I 
say that in this respect the variance between the conditions proven 
and the answers made was not of sufBcient substance to become the 
subject of réversible error by the inadvertent remark to which excep- 
tion was taken. 

COLT, Circuit Judge. In my view, the ruling that the contract 
was a Massachusetts contract, and was to be controlled by the law 
of that State, was without error, and the rulings on évidence were 
correct. When the judge, in his charge to tbe jury, came to the con- 
tract, his instructions on the distinction, in contracts of insurance, 
between warranties and représentations, were without error, and 
clearly pointed out the différence between material and immaterial 
représentations, and the rules of law applicable to each kind. It was 
sufiSciently impressed on the jurors that, regardless of any expres- 
sion of opinion by him on matters of fact, ail such matters were ex- 
clusively for them to consider and décide. If it be admitted that, 
later in the charge, in the endeavor to illustrate the rules given, he 
fell into apparent errors of expression, it is still true that at the 
close of his instructions the true and correct rules were repeated, 
and it was distinctly told to the jurors that any apparent departures 
from thèse final statements so repeated, if there were any, should be 
disregardad, as unintentional and inadvertent expressions. The 
flrst and the last impressions of the charge were right, and nowhere 
was anything said to withdraw or négative them. So I concur in 
ihe resuit reached by Judge ALDRICH, though not in ail respects 
adopting his reascning. 

WEBB, District Judge. I concur with Judge COLT. 

The jndgment of the circuit court is afflrmed, with interest, and 
the défendant in error recovers her costs in this court. 
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In re MYERS. 
(District Court, B. D. Pennsylvanla. June 8, 1900.) 

No. 227. 

1. Bankbdptcy — Landlord's Lien for Ubnt— Procbbds of Liquor Licensb. 

Under the laws of Pennsylvania (Act June 16, 1836; P. L. 777), which 
give a landlord a lien on goods and chattels being in or upon any messuage 
and liable to distress of tlie landlord, a landlord is not entitled to prlority 
of payment of rent due from a bankrupt out of the proceeds of a license 
to the bankrupt to sell liquors upon the demised promises, such license 
not being property subject to exécution or to distress under the la,ws of the 
State. 

2. Same— Exemptions op Bankrupt— Pennsylvania Btatotb. 

A license to sell liquors not being property subject to seizure and sale 
on exécution under the laws of Pennsylvania, a bankrupt résident in that 
State is not entitled to claim the amount of his statutory exemption from 
the proceeds of the sale of such a license held by him, under Bankr. Act 
1898, § 6, allowing the exemptions prescribed by the state laws, the exemp- 
tion given by the state statute (Act April 9, 1849; P. L. 533) being only 
with respect to property subject to levy and sale on exécution. 

In Bankruptcy. On certificate by référée concerning allowance of 
landlord's claim for rent, and of the bankrupt's claim for exemption. 
The opinion of the référée is as f oUows (MASON, Référée) : 

The bankrupt filed his pétition in bankruptcy July 27, 1899, setting forth in 
Schedule B6 that he had "a retail liquor license for 40 South Sixth Street, 
Philadelphia, which he is advised is a license Personal, and not an asset of his 
business"; and under Schedule Al(4), other debts having priority, "McDowell 
estate, care of Guarantee Trust & Safe-Deposit Company," "rent of 40 S. 6tîi 
Street, $800"; and under Schedule B5, property clalmed to be exempted by 
state laws, "$300 worth, under the act of 1849 of Penna." 

On September 7, 1899, an appraisement of the bankrupt's estate, consisting 
of liquors and fixtures at 40 South Sixth street, aggregating $127 (no valuatlon 
being placed upon the license), was made. 

On December 15, 1899, the said fixtures and liquors were set apart by the 
trustée to the banlîrupt at the said valuatîon of $127, the bankrupt remaiuing 
on the promises and continuing the business of retail liquor seiling. 

Subsequently, the rights of a trustée as to a liquor license having been deter- 
mined by the court in Ke Becker, 2 Nat. Bankr. N. 245, 98 Fed. 407, an appraise- 
ment of the license was made in the sum of $1,500, and on Pebruary 9, 1900, 
ail the right, title, and interest of the bankrupt in and to a license to sell 
liquors at retail at 40 South Sixth street, in the city of Philadelphia, was sold 
by the trustée at public auction for the sum of $2,700. 

On March 19, 1900, the Guarantee Trust & Safe-Deposit Company, trustée 
under the will of M. E. McDowell, deceased, filed a déposition for proof of its 
claim for rent in the sum of $1,150, and subsequently an amendment setting 
forth the amount due at the time of the filing of the pétition in bankruptcy as 
$850. 

In the flrst déposition priority of payment from the fund in the hands of the 
trustée was claimed. This claim has also been urged by counsel at the meet- 
ing of creditors held to consider the trustee's account; and the bankrupt has 
also claimed that out of the moneys, the proceeds of the license, he be allowed 
the sum of $173, to make up the amount of his exemption to $300, as claimed 
In the schedules. 

1. The claim of a landlord to priority of payment was considered In Re 
Gerson, 1 Nat. Bankr. N. 315, and was based upon the provision of the act 
of assembly of Pennsylvania Of June 16, 1836 (P. L. 777), providing that "the 
goods and chattels being in or upon any messuage," "taken by virtue of an 
exécution and liable to distress of the landlord, shall be liable for the payment 
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of any sums of money due for rent at the time of taking such goods In exécu- 
tion." 

That the lieense in question constltuted sucli goods and chattels, "liable to 
distress of the landlord," is a proposition for which no authority bas been 
cited, and which the référée is of the opinion cannot be sustalned; and he 
therefore disallows the elaim of priority. 

2. As to the banlirupt's claim for a portion of the proceeds of the sale of 
the lieense as part of his exeraption, It is to be observed that no spécifie exemp- 
tion of propertj' (as wijs ^rovided by the banliruptey act of 1867) is given by 
the bahkruptcy act of Jaly 1, 1898. The only provision relative to the subject 
is In section 6, which Is aS foUows: 

"This act shall not affect the allowance to bankrupts of the exemptions 
which are preseribed by the state laws In force at the time of the filing of the 
pétition in the state wherein they hâve had their domicile for the six months, 
or a greater portion thereof, Immedlately preceding the filing of the pétition." 

By the act of assembly of Pennsylvanla of April 9, 1849 (P. L. 533), it is 
proVided that "in lieu of the property now exempt by law from levy and sale 
on éxecution issued upon any judgment obtained upon contract and distress 
for rent, property to the value of $3<K), exclusive of ail wearing apparel of the 
défendant and his family, and ail Bibles and school books in use in the family 
(which shall remain exempt as heretofore), and no more, owned by or in pos- 
session of any debtor, shall be exempt from levy and sale on exécution or by 
distress for rent." 

Provision is made for the appraisement of such property, the setting aside 
of real; estate of this value, or if no division can be made, where the real estate 
is of greater value than $300, for the payment out of the proceeds of the sale 
of the whole. 

By the act of April 8, 1859 (P. L. 425), the debtor may elect to retain as 
exemption "out of any bank notes, money, stocks, judgments or other indebted- 
ness, to such persons." By subséquent acts provisions are made for exemp- 
tion of sewing machines, pianos, nielodeons and organs. 

It is obvions therefore that, the exemption given by the flrst-mentioned act 
being only with respect to property liable to levy and sale on exécution, unless 
the lieense in question la such property there can. be no exemption thereof 
under the bankruptcy act. No case determining this précise question bas been 
cited. The nearest analogy would seem to be a patent right, with respect to 
w^hich it was held by the court of eommon pleas No. 4 of Phlladelphia, in the 
case of Harrington v. Cambridge, 14 Wkly. Notes Cas. 456, that it cannot be 
taken in exécution under fl. fa., Thayer, P. J., saying: "I hâve never heard 
of selling a man's right, title, and interest in a patent under a fl. fa. It re- 
quired an act of assembly to effect the sale of stocks in that manner. The 
décision of the suprême court of the United States is against the plaintiff. 
In such a case as this, the décision of that tribunal is of the highest authority." 

In Ager v.'Murray (1881) 105 U. S. 126, 26 L. Ed. 942, where it was held 
that a patent right mlght be subjeeted by a bill in equity to the payment of a 
judgment debt of the patentée, it was said that, while It might pass by an 
asslgnmënt in bankruptcy, it could not be seized and sold under a fleri facias, 
Mr. .Justice Gray saying (page 129, 105 D. S., and page 943, 26 L. Ed.): "It 
has been said by an English text-writer that 'a patent right may be seized 
and sold in exécution by the sheriff under a fleri facias, being in the nature 
of a Personal chattel.' Webst. Pat. 23. We are not aware of any instance in 
■which such a course has been judicially apptoved." "But it is wlthin the gên- 
erai jurisdlction of a court in chancery to assist a Judgment créditer to reach 
and apply to the payment of his debt any property of the judgment debtor 
which by reason of its nature only, and not by reason of any positive rule 
exempting it from liability for débt, cannot be taken on exécution at law; as 
In the case of trust property in which the judgment debtor has the entire bén- 
éficiai interest, of shares In a corporation, or of choses in action." 

Another provision of the law of Pennsylvanla which seems to eome most 
appropriately under the category of "exemptions which may be preseribed 
by the state laws" is to be found In the act of assembly of May 4, 1864 (P. L. 
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762): "Any assigner under whose assignment In trust, for the beneflt of cred- 
itors, either by gênerai words or particular description, there hâve been trans- 
ferred any articles of household furniture, or things of domestic use, may, 
after tlie appral sèment thereof, apply to the court of comraon pleas of the proper 
county, to hâve set aside, for the use of the said assigner and family, any of 
the said articles and things, not exceeding in value, at the appraisement 
thereof, three hundred dollars; and the court may, if no cause be shown to the 
contrary, after due notice to creditors, order that the same be released f rom 
the assigned estate, and handed to the assigner." 

As an assignment for the benefit of creditors is the nearest analogy to 
proceedings in banlcruptcy, the exemptions therefrom being thus limited to 
articles of household furniture or things of domestic use, such exemptions evl- 
dentiy do not embrace the proceeds of the sale of a liquor license. 

It is to be remarlied that there is not annexed to the word "exemptions" in 
the act of 1898 the définitive clauses found in the act of March 2, 18G7, where, 
in addition to household and kitchen furniture to the value of ÇCOO, the prop- 
erty excluded was that "exempted from levy and sale upon exécution or other 
process, or order of any court, to an amount not exceeding that allowed by 
such State exemption laws in force in the year 18G4." 

While, therefore, the provisions of the act of May 4, 1804, would seem to be 
peculiarly relative, they are not exclusively définitive of the term "exemp- 
tions," which has in the pétitions in this judicial district, as the référée be- 
lievos, been invariably referred to the act of April 9, 1849. 

Under the act of 18G7, in Re Bennett (Sept., 1868) 2 N. B. R. 181 (Quarto, 66), 
Fed. Cas. No. 1,315; Re Erben, Id.,— it was held that under the provisions of 
the fourteenth section of the banliruptcy law of March 2, 1867, referred to, a 
vested expectant interest of the banknipt In a sum of money payable at his 
ovv'n death or at the death of another person may, in Pennsylvania, be set apart 
for the use of the bankrupt. The interest referred to in Bennett's Case was 
that in the proceeds of the sale of land, one-third of which had been invested to 
secure a widow's life interest; and in Erben's Case, annual premiums on a 
life Insurance, payable to the bankrupt's wife, which the bankrupt had paid 
after insolvency. Upon the hearing of thèse cases in court, Cadwalader, J., 
said that: "In case of a similar expectant interest in corporeal property, which 
interest could be levied upon and sold on exécution, he would hâve had no 
doubt of the applicability of the exemption laws of the state. But the ex- 
pectant Interests hère in question could not be sold under an exécution. They 
could not be reached by a créditer in a court of the state, otherwise than by 
way of attachment exécution,— a proceeding under which there could be no 
sale, in the strict sensé of the word. In such a case the question of exemp- 
tion depended, under the act of congress, altegether upon the effect of the 
législation of the state, or depended upon the meaning of words, which was to 
be determined according te the effect attributable to them by the state courts 
under such législation. He therefore asked the assistance of two of the 
judges of the state fJudge Strong, of the suprême court, and Judge Hare, 
président of the district court of the city and county of Philadelphia), who 
expressed their concurrent opinion that the interests in question were inchided 
in the meaning of the words, "property exempted from levy and sale en exécu- 
tion or other processes or order of the court by the laws of the state," and 
would be exempted under thèse laws to an amount not exceeding $300 in each 
case. 

It appears, however, to hâve been coneeded that thèse interests might hâve 
been reached by an attachment exécution, and this has been held to be an 
exécution within the act of 1849. Strouse's Ex'r v. Becker (1863) 44 Pa, St. 
206. 

As, therefore, the property in a liquor license eannot be taken in exécution 
in Pennsylvania, within the purview of the act of 1849, the référée is of the 
opinion that the bankrupt's claim for this additional exemption must be dis- 
allo's^'ed. 

Clinton O. Mayer, for bankrupt, 
David Mandel, Jr., for créditera. 
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McPHEESON, District Judge, I agrée with thé learned référée in 
his disposition of the bankrupt's claim for exemption, and of the land- 
lord's claim to priority. Nothing need be added to the referee's opin- 
ion, except the citation of In re Ulrich, 6 Pa. Dist. R. 408, in which it 
was decided by one of the common pleas courts of the state that a 
license to sell liquor cannot be levied upon and sold by the sheriff ; and 
Moss' Appeal, 35 Pa. St. 162, and Wickey v. Eyster, 58 Pa. St. 501, in 
which the suprême court held that the landlord's claim to be paid out of 
the proceeds of sale dépends upon his power to distrain the goods. A 
license can no more be distrained than taken in exécution. 

The disallowance of thèse claims is accordingly approved. 



In re MARSHALL PAPER CO. 

MARSHALL PAPER CO. v. TRAIN. 

(Circuit Court of Appeals, First Clrcait. June 7, 1900.) 

Nos. 299, 301. 

1. Bankruptct— RiGHT TO Dtbchabgb— Corporations. 

Under Bankr. Act 1808, a corporation whlcli lias been acljudged bankrupt 
Is entitled to a discharge in ail respects as an individual banlirupt would be. 

2. Same— Qhoonds fok Rkfosing Discharge. 

Under Bankr. Act 1898, § 14b, providing tliat on an application for a 
. discharge the judge "sliall ♦ • • investigate the merits of the appli- 
cation, and discharge the applicant, iinless he has" committed some one of 
certain acts therein enumerated, the refusai to grant a discharge does not 
rest in the discrétion of the judge, but the applicant is entitled to a dis- 
charge as a matter of rlght, unless he is found guilty of some one of the 
prescrlbed offenses. 
8. Same— Issues on Application for Discharge. 

The right to a discharge and its elïect are wholly distinct questions. 
The proper tlme and place for the détermination of the effect of a dis- 
charge is when the same is pleaded or relled on by the debtor as a défense 
to the enforcement of a partlcular claim, and that issue cannot properly 
arise or be eonsidered In detenolning the right to a discharge. 
4 Same— Efpect op Discharge— Corporations. 

The etïect of a discharge is to reiease only the bankrupt's Personal lia- 
bility, and under Bankr. Act 1898, § 16, which provides that "the liability 
of a person who is a co-debtor with, or guarantor or in any manner a 
surety for, a bankrupt shall not be altered by the discharge of such bank- 
rupt," the discharge of a corporation bankrupt does not prevent creditors 
from subsequently taking judgment against It in a state court in such 
llmited form as may enable them to enforce the secondary liability of the 
directors under the state statute. 

Pétition for Eevision of Proceedings in and Appeal from the Dis- 
trict Court of the United States for the District of Massachusetts. 

M. F. Dickinson, Jr., and Hollis E. Bailey, for appellant. 
George R. Nutter and Edward F. McClennen, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

COLT, Circuit Judge. Thîs appeal and pétition relate to two or- 
ders or decrees entered by the district court in the matter of the 
Marshall Paper Company, bankrupt. 95 Fed. 419. The question 
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raised by the appeal is whether the order of the district court re- 
fusing to grant the petitioner a discharge was proper. 

The district court based its décision on two grounds: First, it 
doubted, at least in some cases, whether a corporation was entitled 
under the act to a discharge; second, it held that the court could 
refuse a diseharge for causes other than those mentioned in section 
14 of the act, and it declined to grant a discharge in the présent 
case by reason of the injurions efCect it might hâve upon the cred- 
itors' right to enforce the secondary liability of the directors of the 
corporation under the Massachusetts statute. 

We think a corporation is entitled to a discharge under the bank- 
rupt act of 1898. The provisions of the act, supplemented by its 
législative history, forbid, in our opinion, any other conclusion. By 
section 1, par. 19, it is declared that "persons" shall include cor- 
porations, except where otherwise speciâed; by section 14a, that 
any person may file an application for a discharge; and by section 
4b, that any corporation may be adjudged an involuntary bankrupt 
upon default or an impartial trial, and shall be subject to the pro- 
visions and entitled to the benefits of this act. As any person may 
file an application for a discharge, and as a corporation is a "per- 
son," within the meaning of the act, and entitled to the benefits of 
the act, it follows that a corporation is entitled to a discharge under 
the act. 

The bankrupt act of 1867 expressly excepted corporations from 
the right to a discharge. Rev. St. § 5122. This exception was re- 
tained in the earlier drafts of the présent act, but it was stricken 
out before the act became a law. To quote from Judge Lowell's 
opinion in the district court: 

"Some earlier drafts of section 14 of the présent act— drafts which in other 
respects resemble almost literally the section as pnssed — began with the words, 
'Any person not a corporation.' See S. 1694, 52d Ooni?., Ist Sess., § 50; H. R. 
9348, 52d Cong., Ist Sess., § 13; S. 1035, 55th Cong.. 2d Sess., § 1.3, of the sub- 
stitute. Sce, also, tlie siinilar change made in drafting section 17 of the act" 
95 Fed. 421. 

Where a former act contains an express exception, and the first 
drafts of a later act relating to the same subject contain the same 
exception, and this exception is omitted from the act as finally en- 
acted, and other provisions in the act are made to conform with 
this change, we cannot but conclude that congress intended to make 
the change, and the courts should not seek to render it nugatory by 
a forced construction. 

The bankrupt, under section 14, is entitled to a discharge as a- 
matter of right, provided he has not committed any of the offenses 
therein enumerated. Section 14b reads as follows: 

"The judge shall hear the application for a discharge, and such proofs and 
pleas as may be made in opposition thereto by parties in interest, at such time 
as will give parties in interest a reasonable opportunity to be fuUy heard, and 
investigate the merits of the application and discharge the appllcant unless he 
has (1) committed an offense punishable by imprisonment as herein provided; 
or (2) with fraudulent intent to conceal his true finaneial condition and in con- 
templation of banliruptcy, destroyed, concealed, or failed to keep books of ae- 
count or records from wMch his true condition might be ascertained." 
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By this provision, the judge shall hear the application and dis- 
charge the applicant unless he is found guilty of some one of Ike 
prescribed offenses. The court is nat authorized to deny the ap- 
plication for discharge upon a ground not set forth in this section. 
In re Black (D. 0.) 97 Fed. 493. A refusai to grant a discharge 
cannot be said to rest in the discrétion of the judge. The words, 
"investigate the merits of the application," must be taken in con- 
nection with the context. To construe thèse words as if they stood 
alone and disconnected from what foUows would be to leave the 
whole question of discharge in the discrétion of the court Looking 
at the entire section, we do not think thèse words will bear such 
a construction, however désirable it may seem to the court in a 
particular case to so interpret them. It seems to us that congress 
in this section clearly spécifies the only causes for which a dis- 
charge can be denied, and leaves to the court the sole duty of de- 
ciding, after due hearing, whether such cause exists. 

When the bankrupt files his pétition for a discharge, the only 
facts pleadable in opposition thereto are those which show that, 
under the provisions of section 14, he is not entitled to a discharge. 
In other words, it must be shown that he has committed some one 
of the offenses described; otherwise, the judge "sàall" discharge 
the applicant. 

The right to a discharge, and the efifect of a discharge, are wholly 
distinct propositions. The proper time and place for the détermina- 
tion of the effect of a discharge is when the same is pleaded or relied 
upon by the debtor as a défense to the enforcement of a particular 
claim. The issue upon the effect of a discharge cannot properly 
arise or be considered in determining the right to a discharge. In 
re Khutassel (D. C.) 96 Fed. 597; In re Thomas (D. G.) 92 Fed. 912; 
In re Mussey (D. C.) 99 Fed. 71. 

A discharge releases only the bankmpt's personal liability. In 
aecordance with this underlying principle, section 16 of the act 
provides: 

"The liability of a person who is a co-debtor with, or guarantor or in any 
manner a surety for, a baniirupt shall not bealtered by the discharge of such 
banknipt." 

The theory of a discharge as well as this express provision of the 
act forbid that the secondary liability of the directors of a corpora- 
tion, under the Massachusetts statute, should be affected by the cor- 
poration's discharge in bankruptcy. Such a discharge does not pre- 
vent creditors from taking judgment in the state court against 
the corporation in such limited form as may enable them to reap 
the benefit of the directors' liability. The rendering of such a judg- 
ment dépends upon the authority of the state court under the local 
law. There is nothing in the bankrupt act to prevent it. The judg- 
ment will not be against the peïson or property of the bankrupt, 
and has no other effect than to enable the plaintifl to charge the 
directors in aecordance with the state srtatute. Hill v. Harding, 130 
U. S. 699, 702, 703, 9 Sup. Ct. 725, 32 L. Ed. 1083. 

À suit in the state court against a corporation has a double aspect 
So far as it is brought against a corporation for a debt provable 
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in baiikruijtcy, its discharge in bankruptcy may be pleaded as a bar. 
Ho far as it is brought to obtain a judgment against the corpora- 
tion for the purpose of subsequently enforcing the secondary liability 
of the directors under the state statuts, the discharge ia no bar, 
and the court may render a spécial judgment for that purpose. Hill 
V. Harding, supra. Section 37 of the act of 1867 (Eev. St. § 5122) 
expressly excluded corporations from a discharge. Under that act 
it was decided in New Lamp Chimney Co. v. Ansonia Brass & Cop- 
per Co., 91 U. S. 656, 23 L. Ed. 336, that a créditer of a manufacturing 
corporation, which was duly adjudged a bankrupt, who has proved 
his claim and received a dividend thereon, does not thereby waive 
his right of action for so much of the claim as remains unpaid. Near 
the close of the opinion in that case (page 666, 91 U. S., and page 
340, 23 L. Ed.) Mr. Justice Clifford, in discussing the gênerai ques- 
tion of discharge in bankruptcy and the reasons therefor, observed: 

"Certiflcates of discharge are graiited to the Individual bankrupt 'to free his 
faculties from the clog of his indebtedness,' and to encourage him to start 
again in the business pursuits of life * • • unfettered with past mis- 
fortunes." 

As a reason why the act excluded corporations from a discharge, 
the opinion goes on to say: 

"Stocliholders eould not be held liable in such a case if the corporation is 
discharged, nor could the creditor recover judgment against the corporation as 
a necessary preliminary step to the stocljholder's individual liability." 

This gênerai expression by the suprême court, which was unneces- 
sary to the détermination of the particular question before the court, 
because the act of 1867 expressly denied the beneflt of a discharge 
to corporations, is not binding upon this court in another case arising 
under an act which entitles a corporation to a discharge. 

The principle of a qualified judgment against a bankrupt after 
his discharge, for the sole purpose of establishing a secondary lia- 
bility, which is recognized in the later case of Hill v. Harding, supra, 
was not discussed by Mr. Justice Clifford, because it was neither 
necessary nor pertinent to the détermination of the questions which 
were raised and decided in the case then under considération. The 
petitioning corporation having duly flled its application for a diS' 
charge under section 14, and not having been adjudged guilty of 
any of the offenses therein mentioned, we are of the opinion that 
it was entitled to a discharge. 

In the original pétition, which was heard with this appeal, we are 
asked to revise the order of the district court refusing to enjoin cer- 
tain actions at law in the state court, under section lia, until the 
question of discharge is determined. As we hâve already determined 
that the bankrupt is entitled to a discharge, it becomes unnecessary 
to décide the point raised by the pétition. 

In No. 301, the decree of the district court refusing a discharge 
is reversed, and that court is directed to enter a decree discharging 
the Marshall Paper Company, and the costs of this court are awarded 
to the appellant. 

In No. 299, it is ordered, adjudged, and decreed that the pétition 
be dismissed, without préjudice, and without costs. 
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In re LOGAN. 

(District Court, D. Kentucky. June, 1900.) 

1. Bankrdptct — Opposition to Dischargb — Evidence. 

Where a bankrupt's application for discharge, with speclflcations In 
opposition thereto by creditors, alleging that lie had sworn falsely, in 
hls original examlnatlon at the flrst meeting of creditors, with référence 
to his assets, is referred to the référée to ascertain and report the facts, 
the record of such examination of the banbrupt is not admissible in évi- 
dence on behalf of the objecting creditors, and should not be received by 
the référée nor Included in his report to the court. 

S. Bamœ— Plkadtnqs. 

Where a bankrupt présents his application for discharge In due form, 
and speclflcations in opposition thereto are flled by creditors, no further 
pleading on the part of the bankrupt Is necessary, and the allégations of 
the spécifications cannot be taken as confessed for want of an answer by 
the bankrupt; on the contrary, the bui-den is on the objecting creditors 
to establish their averments by proof. 

In Bankruptcy. On review of report of référée in bankruptcy on 
bankrupt's application for discharge and opposition thereto by credit- 
ors. 

Thomas R. Brown, for objecting creditors. 

BVANS, District Judge. The adjudication in this case was made in 
June, 1899. On the 21st day of the following October the bankrupt 
filed his pétition for a discharge. Subsequently, and in due season, a 
créditer entered his appearance for that purpose, and filed spécifica- 
tions of objections to tiie discharge. The bankrupt filed no further 
pleading. The matter was referred to the référée, as permitted under 
the last clause of gênerai orders in bankruptcy No. 12, to "ascertain 
and report the facts (89 Ped. vii., 32 C. G. A. xri.)," and that oificer, 
having taken the testimony, reported in favor of granting the relief 
asked. The grounds of objection to the discharge, as specifled, were, 
in substance: First, that the bankrupt had knowingly and fraudu- 
lently concealed and omitted from his schedule certain assets, namely, 
the indebtedness to him of small sums from certain creditors; and, sec- 
ond, that he had in his original examination in writing before the réf- 
érée at the first meeting of creditors sworn falsely in respect to the 
same matters. In the proceedings before the référée the creditors of- 
fered in évidence the original examination of the bankrupt, but the 
référée sustained the objection of the bankrupt to that testimony upon 
the ground that the latter was "entitled to be examined with référence 
to the pending issues if his testimony was to be used either for or 
against him upon this question." This ruling, we think, was correct, 
as it is certainly true that the bankrnpt had a right to exemption from 
any harmful conséquence from his examination at the first or other 
meetings of his creditors under the protection tendered by the last 
clause but one of section 7 of the act. The creditor had specifled as 
one of the grounds of objections to the discharge that the bankrupt 
had sworn falsely in that examination; but, after a very careful con- 
sidération of the question, we hâve lately ruied in the case of In re 
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Marx, 102 Fei 676, that, under the section of the act referred to, 
this could not be successfully made a ground for opposing a dis- 
charge. It is insisted by the créditer, inasmuch as the bankrupt 
made no response to the spécifications of objections to the discharge, 
that the charges made by the créditer therein should be taken as con- 
fessed; and we are cited to Loveland, Banlir. § 281, in support of this 
yiew. We cannot agrée with that learned aathor in the proposition 
that further pleading was necessary. There is no rule in bankruptcy 
"which requires in such cases any further pleading by a banlirupt. By 
the mode of procédure, uniform in this district, at least, the banlirupt 
files a pétition for a discharge, in which he avers that he has complied 
with ail the provisions of the bankrupt act. This is his pleading, and 
upon it the proper notice is served upon ail creditors. The prayer of 
this pétition will be granted as of course, unless some créditer objecta, 
and spécifies his grounds of objection. If the grounds are specifled, 
the case goes to the référée as the next step to ascertain and report the 
facts. Unless the specifled grounds are established by the proof, the 
discharge is granted. Nothing is taken for granted, and the onus is on 
the créditer. Failure to establish the objections by évidence cannot be 
a ground for refusing the discharge, and it follows logically and in- 
evitably from this fact that no further pleading is necessary upon the 
part of the bankrupt. The proof must be taken in any event, and with- 
out proof the créditer fails. The bankrupt may rely upon the pre- 
sumption of innocence. This no doubt explains why no gênerai rule 
has been made by the suprême court requiring further pleadings in 
euch cases. The issues are made by the bankrupt's pétition for a dis- 
charge and the creditors' spécifications ef objections thereto, and the 
only step the rules require after this in order to a settlement of the 
question is the référence to ascertain and report the facts, unless the 
court itself does that, in which event the same rules would apply. 
And it may add stress to this view that, excepting one not alleged in 
this case, ail the spécifications of objections, to be sufficient in law, 
must charge what is a criminal act upon the part ef the bankrupt, and 
the law in such cases itself enters a plea ef not guilty unless in cases 
where there is a voluntary and express plea of guilty. We should 
probably not disagree with the référée upon the merits of the case if 
the proof is made to show, as he states the fact to be in his report, 
that the bankrupt seasonably surrendered his account books to the 
trustée, unless there should be something in the original examination 
te demand another judgment. The bankrupt was a physician, and in 
the course of long years of practice might hâve made small, and prob- 
ably bad, accounts, which could well be honestly forgotten. But, for 
the failure to show the prompt surrender of tlie account books, the 
report of the référée is not approved, and the matter ie again referred 
to him for further proceedings in conformity with this opinion, and 
for a further report thereafter. 
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In re CÔUNT DE TOULOUSE LAUTRBO. 

(Circuit Court of Appeals, Seventh CSrcuIt June 14, 1900.) 

No. 699. 

L Extradition-t-Decision of Commissioner— Rkview on Habbas CoRprs. 

In proceedings for the extradition of one chargèd in the complaint with 
being a fugitive from the justice of a foreign country, and with tlie com- 
mission of an extraditable offeuse under the treaty between such coun- 
try and the United States, where the commissioner before whom the 
hearing is had has jurisdiction of the person of the accused, his finding 
of proljable cause is open on haheas corpus only to the inquiry whether 
there was légal évidence before him on whlch to exercise hls judgment, 
■ and not as to the sufflciency of stlch évidence. 

2. SAlitË. 

A pétition for a wrlt of habeas corpus in such a case, where It is ad- 
DJjtted that the commltment was founded upon évidence, to be enti- 
tled to considération must show elther (1) ail the évidence whlch was 
àceepted by the commissioner as materlal, or (2) allégations of fact re- 
gpecting such' évidence which clearly overcome the presumptlon that 
légal évidence was hçard in support of the commltment; and. In case 
of allégations of the latter class, mère gênerai conclusions on the part 
of tie pleader of the légal effect of the évidence are Insufficient 

3. FoRGBUT— Uttkrino Forgkd InstivUMENTS — Instruments Ijsnocently Madb. 

Copies of bonds and coupons engraved for the use of corporations, 
whlch copies were Innocently made by the engravers as samples, and 
never delivered to the corporations, are not genuine Instruments; and, 
alçhough they are not forged instruments so long as they are Innocently re- 
tained by the engravers or others to whom they are delivered, they become 
forgeries when fraudulently utteied as genuine obligations, although wlth- 
out altération, and the person so utterlng them is guilty of the offense of 
Uttering forged instruments. 

Appeal from the District Court of the United States for the Northem 
Division of the Northern District of Illinois. 

Newton Wyeth, for appellant. 
William lirace, for appellee. 

Before WOODS and GKOSSCUP, Circuit Judges, and SEAMAI^, 
District Judge. 

SEAMAN, District Judge. Under the désignation of Count Tou- 
louse de Lautrec, alias Castano, the petitioner is imprisoned for the 
purpose of extradition, pursuant to section 5270 of the Revised Stat- 
utes of the United States, under a mittimus issued by a United States 
commissioner for the Northern district of Illinois; and this appeal 
is from an order of the district court for such district whereby his 
pétition thereupon for writs of habeas corpus and certiorari was dis- 
missed for insuiHciendy, and the petitioner was remanded to the cus- 
tody of the marshal. The pétition is voluminous in the récital of 
proceedings and matters which are whoUy irrelevant to the jurisdic- 
tional issue involved, but singularly déficient in allégations of fact 
respecting that issue. It shows the fact of the hearing of testimony 
before the commissioner, presumably material for his décision, but 
does not purport to state even its substance; and in respect of the por- 
tion of the évidence which appears in the pétition, and is made the 
basis of the argument for setting aside the action of the commissioner, 
the référence purports to be a mère summary or interprétation by 
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counsel of the testimony upon a single branch of the inquiry, as stated 
by way of a motion in the course of the proceedings before the com- 
missioner, and thus brought into the pétition by gênerai averments 
only of its truth. The rule is well settled that the décision of th.e 
committing magistrate in extradition proceedings cannot be reviewed 
on habeas corpus if he has jurisdiction of the accused aud of the sub- 
ject-matter, — the offense charged beiug within the ternis of the treaty 
of extradition, — "and the magistrate, in arriving at a décision to hold 
tiie accused, bas before him compétent légal évidence on wliich to 
exercise his judgment." Ornelas v. Euiz, Ibl U. S. 502, 508, 10 îSup. 
et. 089, 40 L. Ed. 787; Bryant v. U. S., 107 U. S. 104, 105, 17 Sup. Ct. 
744, 42 L. Ed. 94. The pétition in the case at bar shows that the ac- 
cused was before the commissioner on a complaint made by the British 
consul which charged that the accused feloniously uttered in the do- 
minion of Canada certain forged coupon obligations, well knowing 
the same to be forged, and "that he was a fugitive from the justice 
•of the dominion of Canada," thus charglng an extraditable offense un- 
der the treaty with Oreat Britain. Having jurisdiction, therefore, 
both of the accused and of the subject-matter, the finding by the com- 
missioner of probable cause to believe the accused guilty of such of- 
fense is open only, on habeas corpus, to the inquiry whether there 
was légal évidence of facts before the commissioner on which to exer- 
cise his judgment, "and not whether the légal évidence of facts was 
sufficient or insulScient to warrant his conclusions." Ornelas v. Euiz, 
supra; Bryant v. U. S., supra; Benson v. McMahon, 127 U. S. 457, 
402, 8 Sup. Ct. 1240, 32 L. Ed. 234; In re Luis Oteiza y Certes, 136 
U. S. 330, 334, 10 Sup. Ct. 1031, 34 L. Ed. 404. With the fact con- 
ceded that the commitment was founded upon évidence, the pétition 
for a writ is not entitled to considération unless it shows either (1) 
ail the évidence which was accepted as material, or (2) allégations 
of fact respecting such évidence which clearly overcome the presump- 
tion that légal évidence was heard in support of the commitment ; and, 
in the case of allégations of the latter class, mère gênerai conclusions 
on the part of the pleader of their légal effect, standing alone, are 
not sufficient. It is questionable, to say the least, whether this péti- 
tion so states the évidence which was before the commissioner tha+ 
an issue is presented, within the authorities referred to. Assuming, 
however, for the purposes of the case, that the évidence upon the 
question of forgery, as thus stated in the pétition, is well averred and 
in accord with the fact, it is clearly légal évidence to establish the 
fact that the instruments of which felonious utterance is charged were 
not the genuine obligations of the purported proraisors, but were, 
instead, false instruments. The assumed facts are substantially as 
follows: The instruments in question purported to be interest cou- 
pons issued in connection with corporate bonds, respectively, by (1) 
the city of ftloucester, Massachusetts; (2) the Fitchburg Gas & Elec- 
tric Lisrht Company, a corporation of Massachusetts; and (3) the Hyde 
Park Electric Light Company, a corporation of the same state. The 
orisïinal bonds and coupons in each instance were lithographed and 
printed by Francis Doane & Ce, printers, of Boston, upon orders of 
the corporations, respectively; and the printers innocently retained 
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printed copies of each set, "as samples or proof sheets or otter- 
wise," after delivering to the several corporations the printed sheets 
which were ordered. The printers f rom time to time gave out the 
copies thus retained by them to Tarions parties as samples, and the 
petitioner so obtained from them the copies of wliich he is charged 
with the ofifense of uttering. It is further stated that the coupons 
were "in no manner altered or changed." Copies of thèse coupons, 
as produced before the commissioner, are not annexed to the peti,- 
tion; but certain of them were exhibited by counsel for the petitioner 
in the course of his argument at the bar of this court, showing that 
the signature of the appropriate ofiicer is printed, and not written, 
and is apparently made as a lithographie facsimile of an original sig- 
nature. The coupons thus exhibited further show a sériai number 
rudely stamped in a space apparently left blank for that purpose by 
the printer, but the view which we are constrained to adopt of the 
character of thèse printed copies in the hands of the petitioner ren- 
ders it unnecessary to détermine whether the appearance of the cou- 
pons so produced in the manner indicated is entitled to considération 
as évidence tending to ehow an altération or change of the printed 
copy; and, for like reason, the conceded fact that testimony was re- 
ceived before the commissioner, but not presented in the record, which 
tended to show that no such stamping was on the coupons when they 
left the hands of the printers, is not coneidered in ascertaining whether 
légal évidence appears to warrant the flnding that the coupons were 
forgeries. 

The contention on behalf of the appellant, briefly stated, is this: 
That the facts recited in the pétition show that the coupons in ques- 
tion were genuine in their origin, because printed under the direction 
and authority of the corporations respectively purporting to issue 
them, and in the exact form in which they were uttered by the ac- 
cused; that the innocence of the printers in retaining the printed 
copies for samples or like legitimate purpose, and in giving them to 
the accused for such purpose, savea them from characterization as 
forgeries, and their subséquent utterance by the accused without altér- 
ation is not the utterance of a forged instrument, however fraudulent 
the transaction may otherwise appear; that fraudulent use in utter- 
ing is not légal évidence of the primary fact of forgery. Thèse propo- 
sitions rest in the flrst place on the erroneous assumption that the 
printed copies of the coupons so retained in the hands of the printers 
were authorized by the corporation, and therefore genuine in fact. 
The authority for the printing extended only to the impressions of 
which delivery was to be made, and was in fact made, to the corpo- 
ration ordering them. Until their acceptance, adoption, and issue 
by the corporate authorities, it is obvious that even the copies so de- 
livered were not corporate obligations, and were not genuine in fact. 
It is true that the making by the printers of the lithographie form 
of the instruments, including the lithographie facsimile of the sig- 
nature on the coupon form, was authorized; and it is alike true that 
the impressions or copies made by the printers in excess of those 
delîvered upon the orders, retained for innocent pnrposes, were not 
within the légal définition of forgery, while so retained either in their 
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hands or in the hands of otliers. The raie is well established that 
the mère making, iniiocently and witiiout authority, of any ioim of 
instrument whicli would constitute forgery if made witli fraudulent 
intent, is not forgery, in the eyes of the law, until such intent appears, 
but conduct which shows or implies fraudulent purpose or use is légal 
évidence of forgery in fact. lu gênerai terms, forgery is well deiiued 
in 2 Bish. Kew Gr. Law, § 523, as "the fraudulent making of a false 
writing which if genuine would be apparently of some légal efliciency." 
See, also, the gênerai définitions in 3 Greenl. Ev. § 103; 9 Enc. PI. 
& Prac. p. 550, etc. ; 13 Am. & Eng. Enc. Law (2d Ed.) p. 1082, etc. But 
the making, in this view, does not consist alone of the manuai opéra- 
tion of putting the instrument into form as the apparent obligation or 
act of another; and the authorities establish numerous instances 
wherein forgery is found, apart from the manuai making or signing, 
as in the fraudulent procurement and use of a signature or writing 
as an obligation, when it is not so intended or understood by the 
maker. In Com. v. Baldwin, 11 Gray, 197, 198, the court says, "It 
would be diiHcult by a single définition of the crime of forgery to in- 
clude ail possible cases," and then refers to well-recognized instances 
not strictly within the gênerai définition, including that of "the ap- 
pending of a genuine signature of another to an instrument for which 
it was not intended," and that of the accused signing his own name 
where "it purports to be and ia designed to be received as the instru- 
ment of a third person having the same name." The décision in Ben- 
son V, McMahon, 127 U. S. 457, 407, 8 Sup. Ct. 1240, 32 L. Ed. 234, 
is peculiarly applicable to the case at bar, in the circumstances which 
were held to be suflicient for the extradition of the accused to Mexico 
upon a charge of forgery. The alleged forged instruments were opéra 
tickets which were printed in accordance with orders of the accused, 
without written signatures, and apparently without intentional fraud 
on the part of the engravers or printers. The contention was that 
the innocence of the actual makers of the tickets, and the absence of 
any written signature or symbol, or of any altération or change by 
the accused, placed the instruments outside the définitions of forgery 
at common law, making the transaction a common-law cheat only, 
This view was overruled, and both the opinion of the court and thtr 
authorities cited are pertinent hère. In that case the accused procured 
the printing of the tickets, and hère the coupons were procured after 
the printing. In each the accused adopted the otherwise innocent 
work of the printer for the purpose of defrauding purchasers by selling 
as genuine an instrument which purported to hâve légal efliciency, 
but was neither intended nor issued as such by the purported maker. 
Tlie instniments were equally false in both cases, and became equally 
forged instruments when the purpose arose to use them fraudulently. 
In the case cited the offense charged was forgery of the tickets, mak- 
ing it necessary to find its commission in the acts of the accused; 
but hère the charge is that the accused uttered forged coupons, and 
proof that they are not genuine — are false tokens in fact, and so 
understood by the accused before his fraudulent use — is légal évidence 
that they were forgeries when uttered, without proof to identify the 
person who conceived the fraudulent purpose, or the particular time 
102 F.— 56 
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or manner of its conception. The foUowing authorities are deemed 
fiufiacient furtlier citations in support of this view: Eeg. v. Dunlop, 
15 U. 0. Q. B. 118 j U. S. V. Turner, 7 Pet. 132, 8 L. Ed. 633; White 
V. Van Horn, 159 U. S. 3, 18, 15 Sup. Ct. 1027, 40 L. Ed. 55; Corn. 
V. Ray, 3 Gray, 441, 446; Corn. T. Foster, 114 Mass. 311; State v, 
Kroeger, 47 Mo. 552; Gregory v. State, 26 Ohio St. 510. 

We are of opinion that the facts stated in the pétition are compé- 
tent évidence to establish the fact that the coupons were forged obliga- 
tions, both at common law and within the statute of Illinois, — namely, 
the law of the forum as flxed by the treaty, — and that tbe pétition 
fails to State grounds for the issue of the writa. The order of the 
district court is therefore aflirmed. 



HELLER & MBRZ CO. v. SHAVER et aL 
(Circuit Court, N. D. lowa, Cedar Rapids Division. June 23, 1900.) 

1. Unpaih Compétition — Giîocnds for Relief. 

It may be stated as a gênerai prlnciple, underlylng the law of unfalr 
compétition, that nobody bas the right to sell hls gcods as the goods of 
soinebody else. 

9. Samb— tJELLiNG Différent Goods under Samb Namb. 

Complainant was a manufacturer of laundry blulng sold under the 
brauds '•American Wash Blue" and "American Bail Blue." For some 10 
years a flrm handled thèse products, and introduced them to the trade 
in its territory under such names. At the end of that time the firm went 
out of business, and défendants purehased Its assets, advertlsed themselves 
as Its successors, and as "manufacturers of American Wash Biue and 
American Bail Blue"; claiming the Igbt to use such brands, and selling 
thereunder, in the same territory, tue product of a différent manufacturer. 
Bdd, that such action was a fraud upon the public, and eonstituted unfair 
compétition as to the complainant, which entitled it to the protection by 
Injunction, regardless of tUe question whether it had a right to the exclu- 
sive use of the names as trade-names.i 

8. Equitt— Right to Relief— Doctuinb of Clkan Hands. 

A complaînant's right to relief In equlty against unfair compétition 
cannot be defeated on the ground that it bas been guilty of fraud in misrep- 
resenting to the public the orlgin of an article manufactured by it, which is 
not involved in the suit 

In Equity. Suit to enjoin unfair compétition in trade. On final 
hearing. 

Edmund Wetmore and Rothrock & Grimm (Rowland Cox and Her- 
man Gustow, on tbe brief), for complainant. 
Offield, Towle & Linthicum and D. 0. Blake, for défendants. 

SHIRAS, District Judge. The purpose sought by complainant in 
this case is to restrain the défendants f rom making use of the brands 
"American Bail Blue" and "American Wash Blue" in the sale of ultra- 
marine blue manufactured by parties other than the complainant cor- 
poration. The évidence shows that about the year 1870 the flrm of 
Heller & Merz engaged in the business of manufacturing and selling 
ultramarine blue or bluing at Newark, N. J.; that in January, 1889, 
the partners formed a corporation under the laws of the state of New 

1 Unfair compétition in trade, see notes to Scheuer v. Muller, 20 C. 0. A. 165, 
and Lare v. Harper & Bros., 30 C. C. A. S7& 



HELLEE & MEEZ CO. V. SHAVEB. 883 

Jersey, whicli succeeded to th.e business and rights of the pre-existing 
finn, and bas since conducted the business of manufacturing and sell- 
ing ultramarine blue under the corporate name of the Heller & Merz 
Company. It is further shown in the évidence that, about the year 
1875, the flrm of Heller & Merz prepared and put upon the market a 
laundry blue under the désignation or brand of "American Wash Blue," 
and in the year 1876 tbey put upon the market what is known as 
"American Bail Blue." It also appears that in thèse years the flrm 
of Pomeroy & Olmsted were engaged in business at Cedar Eapids, 
lowa, as manufacturers of laundry soaps and jobbers of sal soda and 
rosin, and in 1878, if not earlier, they became interested in the sale of 
the ultramarine blues manufactured by Heller & Merz. The relation 
which existed between the parties is made clear by the following let- 
ters written by Pomeroy & Olmsted: 

Office of Pomeroy & Olmsted, Manufacturers of Laundry Soaps and Jobbers 

of Sal Soda and Rosin. 

Cedar Rapids, lowa, Feby. 12, 1878. 
Messrs. Heller & Merz, New York City— Gentlemen: Inclosed find drft. to 
your order for one hundred forty-three & ^o/mo dolls.; also, duebill for (1) 
case W. blue, for wbich we allowed $3.50. Can we chrg. tour a/c wlth that 
amtî Please send one bbl. blue (10 calies in each pckg., same as we hâve 
had) & we would like some cards to paste on our boxes, and any other ad. 
matter you think would tell. We can distribute it to good advantage. What 
would yoa charge us for 50 bxs. put np with our name on & in good shape? 
If you would make us figures, we would endeavor to reach the jolDbing trade 
that are not now handllng your goods. Think the blue, as we get It, sults 
the trade of this section better than would the bail. Awaiting your acknowl- 
edgment of reeeipt, we remain, 

Yours, truly, Pomeroy & Olmsted. 

OfQce of Pomeroy & Olmsted, Manufacturers of Laundry Soaps and Jobbers 

of Sal Soda and Rosin. 

Cedar Rapids, lowa, July 5th, 1878. 
Messrs. Heller & Merz, New York City— Gentlemen: Your proposition to 
furnish us the wash blue In lots of 100 boxes, put up with our name, &c., at 
$2.50, is accepted and we shall endeavor to dispose of what we hâve flrst recd. 
as speedily as possible. We hâve kept steadily at work, introduciug the blue, 
wherever we could get merchants to try It, and, though some hâve returned 
it, we were confident it was no fault of the article itself, but rather that of 
the ones using. Now, however, we begin to hâve calls for it from parties who 
bave been selling other blues, and the prospect is very encouraging. You may 
hâve inqulries for priées & pei-haps orders for it from dealers in this section 
of the country. If so, we trust you will refer them to us, and believe it to be 
to your, as well as our, interest to do so. We hâve made the priées very rea- 
sonable ($3.50 to retailers and .ÇS.OO to jobbers), and assure you will make every 
effort to push the goods. You may look for an order from us in a short time. 
Yours, very truly, Pomeroy & Olmsted. 

P. S. Any advertising matter you may send us will be carefully distributed. 
Would it not be a good idea to put some nice show cards in our soap boxes? 
It would scatter them very generally. Anything our traveling men could carry 
with them, and scatter along in the stores and towns they visit, if you will 
send, we will see it so disposed of. Please give the matter your attention and 
oblige, P. & O. 

Some time about the end of the year 1879, E. F. Pomeroy retired 
from the flrm of Pomeroy & Olmsted, and the business was carried on 
in the name of G. M. Olmsted & Go., and the following letters were 
sent by them to Heller & Merz: 
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T. M. Sinclair, Président. H. B. Soutter, Secretary. G. M. Olmstefl, Treasurer. 

G, M. Olmsted & Co. (Incorporated), Soap Malsers, and Agents for American 

Wash Blue. 

Cedar Rapids, lowa, May 29th, 1880. 
Messrs. Heller & Merz, New York City— Gents: Please send us 100 boxes 
"Am. Wasli Blue." If you can substitute our name for that of P. & O. on the 
label without too much trouble, we would be pleased to hâve you do so. Will 
send drft. to balance a/c in short time. What discount do you give for cash 
on receipt of invoiceî 

Yours, truly, G. M. Olmsted & Co. 

T. M. Sinclair, Président. H. B. Soutter, Secretary, G. M. Olmsted, Treasurer. 

G. M. Olmsted & Co. (Incorporated), Soap Makers, and Agents for American 

Wash Blue. 

Cedar Rapids, lowa, June 25th, 1880. 

Messrs. Heller & Merz, New York City— Gents: Inclosed we hand you S. D. 
for two hundred elghty-six and "o/ioi) dolls. to bal. on a/c. Please send receipt. 
We hâve heard nothing from our order of: May 29th. Can we expect the 
goods soon? Hâve been ehtirely oui for two weeks, and hâve orders now 
for 25 bxs. We hâve established dépôts for sale of our soaps in Dakota, Minne- 
sota & Sioux City and Des Moines, to ship to thèse points in car-load lots, and 
hâve put in the blue also. In this way we hâve (6) différent Jobbing houses in- 
troducing the goods, and we believe we will very largely increase our trade in 
your blue, though in meantime it obliges us to carry a large siook at thèse dif- 
férent points. People hère West are slow to take hold of new articles unless 
they are guarantied to give satisfaction, and we hâve found It very hard work 
to battle against the bottle blue, whlch is very universally used in this part 
of the country, We are gradually, however, overcoming the préjudice, and, 
when once used right, flnd no trouble in selling again. If you would put a 
cheap wrapper around each package, with Instructions for using plainly & 
simply printed thereon, it would be a great beneflt to us ail. A great many 
Instances bave corne to our knowledge of consumers dropping the cake directly 
Into the water, and of course were not salisfied, and ready at once to déclare 
the blue a humbug. Our traveling men say, "We could sell far more If It 
was put up in smaller boxes, and so as to retall for 5c." Could you not put up 
the blue, say 5 lozenges in a package, and 30 packages in a box, same style 
in every respect otherwise? Please give us figures at once, and, if so we can 
see a fair margin, will take 100 bxs. Our Mr. Pomeroy, having gone into 
the soap business at Minneapolls, Minn., will very likely wish to handle the 
blue there. As we hâve worked up a trade in Southern Minnesota & Dakota, 
he would very likely trespass on that terrltory and injure os. If you 
will refer him to us, we will sell him at a very small advance, or, if you will 
put it up in a différent style entirely for him, we will not object. Hoping to 
hear from you at once, and trusting we shall soon be in receipt of the blue 
ordered, we remain. 

Very truly yours, G. M. Olmsted & Co. 

P. S. Please name discount you are wllling to give for cash. 

In 1897, and after the death of G. M. Olmsted, the défendants, hav- 
ing associated themselves in husiness under the flrm name of Shaver, 
Blake & Ce, bought the assets of G. M. Olmsted & Co., and announced 
themselves as successors to G. M. Olmsted & Co., and as manufacturera 
of American Bail Blue and American Wash Blue, addressing to the 
trade letters, of whicb the following is a sample: 

Shaver, Blake & Co., Successors to G. M. Olmsted & Co., 
Manufacturers of American Bail Blue, American Wash Blue. 

Cedar Rapids, lowa, Aug. 18, '98. 
Kothe, Wells & Bauer, Indianapolis, Ind.— Gentlemen: We désire to again 
cal! your attention to our quotations of one and two ounce American Bail 
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Blue, and the fact that we guaranty the quality. Any letters that you may re- 
celve from competitors, advising you that we hâve no rlght to the name "Ameri- 
can Bail Blue," we would. ask you to forward to us, and we will promptly 
give them the attention they deserve. We assure you that we hâve an undis- 
putable right to the brand, and shall continue offering It. We hâve had the 
brand American Wash Blue on the marliet for twelve years, and shall continue 
to olïer it, together with American Bail Blue, at greatly reduced priées. We 
would appreciate your correspondance and inquiries, and would solicit the 
opportunity of submitting samples. 

Very truly yours, Shaver, Blalie & Co. 

It will be noticed that, so long as the business at Cedar Kapids was 
conducted by the flnns of Pomeroy & Olmsted and G. M. Oimsted & 
Co., they were acting ia unison with the complainant, and were en- 
gaged in advertising and selling the product manufactured by Heller 
& Merz, using, in so doing, the names of "American Wash JBlue" and 
"American Bail Blue." When the défendants, claiming to be the suc- 
cessors of Q. M. Olmsted & Co., entered into business at Cedar Kapids, 
they became at once competitors with complaiaant in the sale of laun- 
dry blue, and they represented that they were the manufacturers of 
American Bail Blue and American Wash Blue, having an indisputable 
right to the brand "American Wash Blue." This compétition at once 
affected the business of complainant, and, as the letters from their 
customers printed in the record clearly disclose, the action of défend- 
ants caused the question to arise as to the party entitled to use the 
brands "American Wash Blue" and "American Bail Blue"; and there- 
upon, to settle this question, and to protect its alleged rights, the com- 
plainant instituted the présent suit, and thus the court is called upon 
to ascertain and détermine whether complainant bas any such interest 
in or right to the named brands as entitles it to restrain the défendants 
from making use of thèse brands in connection with the business car- 
ried on by them. That thèse brands hâve acquired a commercial value 
cannot be questioned. Unless this were so, the défendants would cer- 
tainly not be willing to incur the expense of litigation over the right 
to the use of the brands, and therefore it may be assumed, without 
further discussion, that the right to the use of the brands is a matter 
of recognized value. This value pertains to the brands, because, 
through past use and expérience, the public hâve learned that the com- 
modity sold under thèse names and descriptions is one of a certain 
degree of merit. This value acquired by the brands in question was 
wholly derived from the use of the bluing manufactured by Heller & 
Merz, for it is clearly shown in the évidence that the firms of Pomeroy 
& Olmsted and G. M. Olmsted & Co. were not manufacturers of bluing, 
but dealt only in the product fumished them by Heller & Merz, either 
directly or through the Consolidated Ultramarine Company. When 
the flrm of G. M. Olmsted & Co. ceased to do business, owing to the 
death of G. M. Olmsted, the situation was as folio ws: The présent 
complainant was the manufacturer of the commodities sold under the 
names or brands of "American Wash Blue" and "American Bail Blue." 
From the year 1880 to the year 1898 the flrm of G. M. Olmsted & Co., 
advertising themselves as agents for American Wash Blue, had been 
engaged in selling complainant's product in lowa and adjacent terri- 
tory, acting, not in compétition to, but in conjunction with, complain- 
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ant. If, in 1898, the firm of G. M. Olmsted & Oo., ceasing to act as 
agents for tlie sale of complainant's products, had advertised to tlie 
public that théy were the manufacturera of American Wash Blue and 
American Bail Blue, liaving had the former brand on the market for 
a period of 12 years, but, instead of furnishing to their customers the 
commodities previously sold undèr thèse brands, they had substituted 
others in place thereof, would not the firm hâve been fairly chargeable 
vvith the perpétration of a fraud both upon the cofliplainant and also 
upon the public? The évidence justifles the assumption that from 
long use thèse brands had corne to represent to the public spécifie 
articles, which were in f act the product of complainant's manuf actory, 
and in fact the commodities sold under thèse names by the firm of 
Olmsted & Co. were manuf actured by Heller & Merz. Though the 
name of the manufacturer waa not connected with the brands, and the 
customers might not know by whom the article was made, yet the 
brands described to the customer a spécifie article or commodity, and 
after; the firm of Olmsted & Co. had been instrumental in introducing 
to their customers a spécifie article known by the name of "American 
Wash Blue" or "American Bail Blue," manufactured by complainant, 
the public certainly woUld be mieled and deceived if the firm should 
STibstitute the product; of another manufacturer for that of complain- 
ant, but should assure the public that it was the same article that they 
had sold for years under the name of American Wash or Bail Blue. 
Such côaduct would be within the condemnation of the recognized rule 
that no one is justified in inducing the public to buy wares in fact 
manufactured by A. by representing that they are made by B. Thus, 
in Coats v. Thread Co., 149 U. S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847, 
itissaid: 

"Rival manufacturera may lawfuUy compete for the patronage of the public 
In the quality and prlce of their goods, In the beauty and tastefulness of their 
inclosing packages, in the extent of their advertlsing, and In the employaient 
of agents, but they hâve no ri'ght, by imltatlve devices, to beguile the public 
into buying their wares under the Impression they are buying those of their 
rivais." 

That such conduct would also be a fraud upon the rights of complain- 
ant is equàlly clear. The éVidence demonstrates the fact that Heller 
& Merz were the manufacturers of the commodities that were sold 
under the names of "Amei^ican Wash Blue" and "American Bail Blue," 
and it was the quality of thèse commodities that gave a commercial 
value to the naniès or brands under which they became known in the 
community. The évidence also shows that Heller & Merz furnished 
the signs, labels, and ofter advertising material that were used in 
bringing the commodities designated by thèse brands before the public; 
and certainly, under such circumstances, it would hâve been a fraud 
upon part of Olmsted & Cb. if they had undertakento, compete with 
complainant b.y asserting that in fact they were the manufacturers of 
the conamoditiefi in question, land the owners of the brands by which 
they were kïlowh and designated by.the trade. Thus, in McLean v. 
Fleming, 96 U, S. 245, ^4 1. Ed. 828, it ÏS said : 

"Equlty glves relief In such cases upon the ground that one man is not 
allowed to 6ffier hls goods for sale, representing them to be the manufacture of 
another trader in the same commodity. Sùp:èdse the latter has obtained celéb- 
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rlty in his manufacture, he is entitled to ail the advantages of that celebrity. 
whether resulting from the greater demand for his goods or from the higher 
price the publie are willing to give for the article, rather than for the goods 
of the other manufacturer, vvhose réputation is net so high as a manufacturer. 
Where, therefore, a party has been in the habit of stamping his goods with a 
particular mark or brand, so that the purchasers of his goods haviug that mark 
or brand know them to be of his manufacture, no other manufacturer bas a 
right to adopt Ihe same stamp, because, by so doing, he would be substantlally 
representiug the goods to be the manufacture of the person who first adopted 
the stamp, and so would or might be depriving him of the profit he might make 
by the sale of the goods which the purchaser intended to buy." 

In Lawrence Mfg. 'Co. v. Tennessee Mfg. Co., 138 U. S. 537, 11 Sup. 
et. 396, 34 L. Ed. 997, after stating Ihe gênerai rule in tlie following 
words: "Undoubtedly, an unfair and fraudulent compétition against 
the business of the plaintilî, conducted with the intent, on tlie part of 
the défendant, to avail itself of the réputation of the plaintitî to palm 
off its goods as plaintiffi's, would, in a proper case, constitute ground 
for relief," — the court quoted with approval the language of Mr. Jus- 
tice Bradley in Kail Co. v. Eennett (C. C.) 43 Fed. 800, wherein it was 
eaid: 

"ïhere is hère a substantial fact stated,— that the public and customers 
bave been, by the alleged conduct of the défendants, deceived and misled into 
buying the défendants' nail for the complainant's. Whether this is in itself 
a good trade-mark or not, it is a style of goods adopted by the complainant, 
which the défendants bave imitated for the purpose of deceiving, and bave 
deceived, the public tbereby, and Tnduced them to buy their goods as the goods 
of the complainant. This Is a fraud." 

Under the principle recognized in thèse cases, and under the cir- 
cumstances of the relation existing between the complainant and 01m- 
sted & Co., it needs no further citation of authorities to show that if 
that firm had undertaken to avail themselves of the réputation acquired 
by the products of the complainant, by advertising themselves to be 
the manufacturera of the commodities sold under the brands "Amer- 
ican Wash Blue" and "American Bail Blue," and to be the owners of 
thèse brands, a court of equity would hâve restrained them from thus 
unfairly competing with complainant on the ground that their claim to 
the use of thèse brands was unfounded, and was in fact a fraud upon 
the public and the complainant alike. The présent défendants cer- 
tainly stand in no better position in this particular than Olmsted & 
Co., whose successors they claim to be. Having bought the assets of 
that firm, the défendants advertised themselves as successors to G. M. 
Olmsted & Co., as manufacturers of American Wash Blue and Amer- 
ican Bail Blue, as having an indisputable right to the brand "American 
Bail Blue" and as having had the brand "American Wash Blue" on 
the market for 12 years. The évidence shows that the défendants are 
not manufacturers of bluing in any form, but at prosent they obtain 
the goods sold by them from the International Ultramarine Works 
of New York. It cannot be denied, therefore, that the défendants are 
seeking to carry on the business of selling bluing in lowa and adja- 
cent States by availing themselves of the crédit and réputation ac- 
quired by the commodities manufactured by the complainant, and 
which are known to the public as "American Wash Blue" and "Amer- 
ican Bail Blue" ; and by the assertions that they are the successors to 
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G. M. Olmsted & Go., by whom the complainant's goods were handled, 
and that thèy are the manufacturers of thèse brauds o£ goods, having 
an indisputable right to the use of the brands, they are imposing upon 
the publie to the iajury of complainant, — a condition of affaira that 
clearlj entitles the complainant to a restrictive injunction, unless some 
one or more of the défenses pleaded by the défendants are sufficient 
to defeat tlue equity relied upon by complainant. 

The first contention of défendants is that complainant cannot main- 
tain a right to a trade-mark in the désignation "American," that being 
a geographical name, and intended merely to aftirm that the articles 
sold under that description are of domestic, and not of foreign, origin. 
If the complainant's right to relief was based solely upon the claim 
of a trade-mark, or, in other words, if complainant could not sustain 
the suit except by claiming a strict right to a trade-mark in the brands 
"American Wash Blue" and "American Bail Blue," the position of 
the défendants that the word "American," being a geographical name, 
cannot be appropriated by any one person as a trade-mark, would be 
sustained by the authorities. The ground, however, upon which com- 
plainant bases its claim to relief, is not that thèse words constitute a 
trade-mark, but that they hâve acquired a spécial meaning, in the 
nature of brands, designating the articles manufactured by complain- 
ant ; and the effort of défendants to utilize thèse brands in the f urther- 
ance of their trade constitutes unfair compétition in business, which 
may be restrained when otherwise a fraud will be perpetrated on the 
public. This principle is perhaps as clearly stated in Saxlehner v. 
Apollinaris Co., 13 Law Times Rep. 258, cited in Flour-Mills Co. v. 
Eagle, 30 G. C. A. 386, 86 Fed. 608, 41 L. R. A. 162, as in any of the 
authorities to be found upon the point. It appeared in that case that 
the complainant was the owner of a minerai spring in Hungary named 
"Hunyadi Janos," and the défendant for a long time acted as exclu- 
sive agent for the sale of the waters in England. Upon the termina- 
tion of the contract of agency, the défendant began selling water from 
another Hungarian spring, calling it "Uj Hunyadi," and, upon suit 
brought, an injunction was granted, it being stated in the opinion of 
the court that: 

"The plaintiff's case, as thus opened, was brought distlnctly withln the 
authority of Kcddaway v. Banham [1896] App. Cas. 199, which, be it observed, 
was decided by the house of lords some time before the wrlt Issued. * * • 
I hâve studied the case with this view, and it seems to me the entire doctrine 
is summed up in one sentence in the first paragraph of the lord chancellor's 
speech moving the judgment of the house. 'Nolwdy has the right to represent 
his goods as the goods of somebody else.' Observe that the proposition is per- 
fectly gênerai. There is no limit as regards name, origin, honesty of manu- 
facture or sale, or otherwise. • ♦ * It matters not. therefore, how a plain- 
tiff's goods hâve come to acquire a particular value, or how the defendant's 
goods hâve come to adopt that value. If, in faet, the défendant Is selling his 
goods as those of the plaintiff, he is doing what the law will not allow, and 
the plaintiff is entitled to relief against him." 

It will be noticed that in this case the goods of the plaintiff were 
known in England as "Hunyadi Janos"; it was this name or brand 
that had acquired a signiâcance, without référence to the name of the 
party dealing in them; and the défendant was restrained from adver- 
tising other water under a name so similar that it would mislead the 



HELLER & MERZ CO. V. SHAVEH. 889 

public into believing that they were the same. The facts, theretore, 
which in tliat case were held to entitle complainant to relief, are 
strictly analogous to those relied on by tlie complainant in the présent 
case. In Flour-Mills Co. v. Eagle, 30 C. 0. A. 386, 86 Fed. 608, 41 L. 
K. A. 162, the circuit court of appeals for the Seventh circuit stated 
the rule to be that : 

"Where one person bas so dressed out his goods as to deceive the public into 
the belief tliat they are really the goods of another person, and so put them 
upon the marliet, to the manifest injury of that person and of the public, an 
action at law will lie for the deceit, and, to save a multiplicity of suits and 
prevent irréparable injury, equity will restrain such unfair and fraudulent com- 
pétition. This rule is so well established, is so gênerai and elastic in its appli- 
cation, and sa consonant to the gênerai principles of equity jurisprudence, that 
it would be difticuit to frame a case coming fairly within its spirit and meaning 
in which a court of chancery will not flnd a way to afford the proper relief." 

Under the doctrine of thèse authorities, the question is not whether, 
technically, the word "American" can be appropriated as a trade-mark, 
but it is whether it appears that the complainant has built up a busi- 
ness in lowa and the adjacent states, in the sale of its commodities 
known to the trade and the public under the brands "American Wash 
Blue" and "American Bail Elue," and that it is shown that the défend- 
ants are endeavoring to introduce into the same market goods of an- 
other manufacturer, by representing that they are the articles which 
hâve become known under the brands used by complainant. But it 
is argued with much earnestness by défendants that the style of the 
package and the labels thereon used by défendants do not so closely 
represent those used by complainant that any one could be deceived 
thereby. The deceit lies, not in the form and color of the packages, 
but in the fact that the packages ail bear thereon the name or brand 
"American Bail Blue'' and the défendants, in their letter and circulars, 
assert that they are the manufacturers of American Wash Blue and 
American Bail Blue, and are the owners of thèse brands. This is an 
assertion to the trade and to the public that they are furnishing the 
commodities known by thèse names, which is not true in fact, and the 
évidence clearly shows that this action on part of défendants has in- 
juriously aifected the business of complainant. 

It is further contended that the complainant is not entitled to the 
favorable considération of the court, because it is alleged that the 
complainant is engagea in selling bluing of its own manufacture under 
the titles of Germania and Bavarian Blues ; that this is a f raud upon 
the public, in that thèse blues thus sold are not a foreign product, and 
therefore the complainant does not come into court with clean hands. 
It is not shown that the complainant advertised the articles sold under 
the names of Germania and Bavarian Blues as being in fact of for- 
eign make, any further than that such might be the inference from 
the use of the words "Germania" and "Bavarian." The défendants 
hâve introduced in évidence boxes of the bluing put up by complain- 
ant under the names "Germania" and "Bavarian." On the face of the 
one box are the words "Germania Ultramarine Blue," and on the sides 
are the words "American Ultramarine Blue," and "None genuine with- 
out our signature. The Heller & Merz Co." On the face of the other 
box are the words "Bavarian Ultramarine Blue," and across thèse 
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words, in red ink, is printed the words "None genuine without name. 
The Heller & Merz Co., New York." Upon the ends of the box is a 
label containing the words "American Ultramarine Works." Under 
thèse circumstances, the évidence would not justify the court in hold- 
ing that it was proven that the complainant was representing to the 
public that the bluing put upon the market by it under the names 
"Germania" and "Bavarian" were of foreign manufacture; but, if that 
were true, the complainant is not seekiug protection for its business 
in selling Germania or Bavarian Blues. It asks the aid of the court 
to protect it against unfair compétition in the business of selling the 
commodities known under the names of "American Wash Blue" and 
"American Bail Blue," and it is not claimed that it haa committed any 
fraud upon the public in connection with this business, and therefore 
it is not a case for the application of the rule invoked by défendants. 

Without further extending this opinion, the court flnds and holds 
that the complainant has a valuable right in the business of selling its 
own products known to the trade and public by the names of "Amer- 
ican Wash Blue" and "American Bail Blue"; that the défendants are 
not the owners of thèse names or brands, and are not the manu- 
facturers of the articles described by thèse brands, and that their ef- 
forts to introduce and sell upon the market products of another manu- 
facturer, under the représentation that they are American Bail Blue 
or American Wash Blue, corne within the définition of unfair compéti- 
tion, whieh, if permitted, would deceive the public, and injuriously 
affect the legilimate business of complainant ; and therefore the com- 
plainant is entitled to an injunction, as prayed for, restraining the de- 
fendants froi» infringing upon the rights of the complainant 



NEW YORK ASBESTOS MFG. CO. v. AMBLER ASBESTOS AIR-CELL 
COVERING CO. et al. 

(Circuit Court of Appeals, Third Circuit. June 19, 1900.) 

No. 23. 

1. Appeal and Ertscr— Repusai, of Preltmtna'rt Injfnction. 

A Jiidgment of the circuit court refusing a preliminary injunction will 
not be reversed by tlie court of appeals exeept for very strong reasons. 
3. Tkadb Marks— Descriptive Worts -Prbt,tm nvky In.iufcton. 

The use of the words "air cell" and "fireboard," in designating certain 
fireproof material manufactured and sold by défendant, does not amount 
to such a fraud upon a previous manufacturer of similar products as 
will warrant the issue of a preliminary injunction upon the pieadings. 
3. Bame;— Ex Parte AFPinAviTs. 

A preliminary injunction will not be awarded on ex parte affidavits, 
to restrain alleged unfair compétition in trade, exeept in a clear case. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Henry Schreiter, for appellant. 

Henry N. Paul, Jr., and Joseph C. Fraley, for appellees. 

Before ACHESON and GRAY, Circuit Judges, and BRADFOED, 
District Judge. 



NEW YORK ASBESTOS MFG. CO. V. AMBLER ASBESTOS AIR-CELL COV. CO. 891 

GRAY, Circuit Judge. This is an appeal from an order of the cir- 
cuit court of the United States for the Eastern district of Pennsylvania, 
entered on the 3d day of February, 1900, denying appellant's motion 
for preliminaiy injunction, as prayed for in the bill of complaint. The 
suit is brought by appellant, a corporation organized and existing by 
virtue of the laws of the state of New York, against the appellees, the 
Ambler Asbestos Air Cell Covering Company, chartered by the state 
of Pennsylvania, and the other named défendants, as ofhcers thereof. 
The bill charges respondents with acts of unfair and fraudulent com- 
pétition in trade, and also with infringement of trade-marks; but, 
in the argument, counsel for appellant disclaimed reliance on this 
charge, and conflned themselves to the contention as to unfair and 
fraudulent compétition in trade. The motion for preliminary injunc- 
tion was made upon the pleadings, bill of complaint, answer, and 
replication, and upon the aftidavits and exhibits submitted with the 
moving papers; and it is the appeal from the refusai of the court 
below to grant a preliminary injunction that is now before this court. 

The granting of a preliminary injunction is an exercise of a very 
far reaching power, never to be indulged in except in a case clearly 
demanding it; and the décision of a court of flrst instance, refusing 
such an injunction, will not, except for very strong reasons, be re- 
versed by this court. The unfair and fraudulent compétition alleged, 
and sought to be supported by aiïidavits and exhibits submitted with 
the moving papers, is the use by défendants of the words "air cell" 
and "flreboard" in designating certain fireproof material manufactured 
and sold by them. The value of air, as a nonconductor of beat, bas 
long been known, and its utilization in nonconducting coverings for 
boilers, and other appliances for the interception of and protection 
from beat, antedates its use by either complainant or défendants. 
A careful examination of the pleadings and afflidavits printed in the 
record fails to convince us of the propriety of issuing a preliminary 
injunction on the ground that the use made by défendants of the 
words "air cell" and "flreboard," in designating their product, 
amounted to a fraud on complainant or the public, or to unfair com- 
pétition in trade; and this, without préjudice to any détermination 
to be hereafter made by the court below of the issues involved, upon 
the flnal hearing of the case. We think the court below wisely exer- 
cised its discrétion in refusing a preliminary injunction asked for, and 
we hère quote and adopt the opinion of the learned judge of that 
court (99 Fed. 85), as expressing satisfactorily our views in this case: 

"Dallas, J. That either 'air cell' or 'flreboard,' as used by the plaintifï, con- 
stitutes a valid trade-mark, is, at least, open to very serions doubt. The im- 
pression now made upon my mind is that those terms are descriptive of certain 
products; that they identify the manufactured articles with which they are 
associated,— not the manufacturer thereof; and no more need be said upon the 
subject of trade-mark. separately considered, upon this motion. New York 
Asbestos Mfg. Co. v. New York Fireproof Covering Co. (Sup.) 62 N. Y. Supp. 
339; Vitascope Co. v. U. S. Phonograph Co. (C. C.) 83 Fed. 32. 

"Neither has it been made satisfactorily to appear that the defendant's com- 
pétition with the plaintiff has been unfair to tl^e latter, or misleading to the 
trade or the public. In Lare v. Harper & Bros., 30 C. C. A. 373, 86 Fed. 482, 
it was said: 'It is a wholesome doctrine that equity will restrain imfair com- 
pétition in trade; but it should be applied with caution, lest, through possible 
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mlsapplioation, healthful and honorable compétition be defeated;' and, further, 
ttiat 'it is a rule, subject to few exceptions, that a preliminary Injunetion 
should not be awarded on ex parte affldavits, unless In a clear case. This rule 
bas fùll application In a case like the présent [a suit for unfalr compétition], 
wbere, tbough the blU should ultimately be dlsmlssed, great damage would re- 
suit from such an Injunction,' etc. Thèse observations are quite as pertinent 
to this case as to the one In which they were made. In Van Camp Pacliing Co. 
V. Cruikshanks Bros. Co., 33 C. C. A. 280, 90 Fed. 814, thé court of appeals 
for this circuit (whlch also dècided Lare v. Harper & Bros., supra) afflrmed aa 
order refuslng a preliminary injunction, whlch had been soUght to restrain 
the alleged imitation by the défendant of the plaintifC's boxes and the stamps 
and letters upon them, because, in a 'state of uncertalnty,' the wrlt ought not 
to be awarded. In each of thèse cases the évidence in support of the motion 
was, in my opinion, more nearly convlnclng than It is in the présent one. Pre- 
liminary Injunction refused." 

Tlie order and decree of the circuit court is hereby affinned. 



DIBLMAN T. WHITE et al. 

(Circuit Court, D. Massachusetts. May 31, 1900.) 

No. 1433. 

L Copyright— WoBK of Art Executbd on Commission— Rishts of Akttst. 
When an artist is commissloned to exécute a work of art not In exist- 
ence at the tlme the commission is glven, there Is a very strong implica- 
tion th^t such work of art, when executed, sold, and dellvered under the 
commission, Is to belong unreservedly and without limitation to the 
patron, and that he may make or permit, to any extent, reproductions 
thereof ; and the burden rests upon the artist to prove that he retalns a 
copyright thereln. 

a. SaME— MOSAIC FUKNISHED FOR PCTBLIC BUILDING. 

Complainant accepted and executed a commission to fnrnlsh, deliver, 
and put In place, complète, two mosaic panels In the reading room of the 
Congresslonal Library Building, In Washington, from designs to be made 
by hlin. After he had painted the cartoons from whlch the panels were 
made, hé copyrighted the same, and placed a notice of the copyright there- 
on, after whlch the painting was submitted to and approved by the archl- 
tect In charge of the building; and the same notice was also placed upon 
the panels themselves, without objection by any ofHcer representing the 
govemment. Défendant took photographs of the mosales after they were 
In place, wlth the consent of the offlcers In charge of the library. Béld, 
that the failure of the offlcers to object to the placlng of the copyright 
notice upon the panels dld not blnd the govemment to a construction of 
the contract contr.ary to its légal efl'ect, or entjtle complainant to claim a 
copyright In such panels, In the absence of any réservation of such rlght. 

In Equity, Suit to enjoin infringement of copyright 

Alex P. Browne, for complainant. 

Fish, Richardson & Storrow, for défendants. 

LOWELL, District Judge. This is a suit by the designer of a cer- 
tain mosaic in the Congressionai Library at Wasliington to enjoin 
the publication of photographs of the mosaic. On December 22, 
1894, Mr. Green, superintendant and engineer of the library, offered 
Mr. Dielman the commission "to paint, furnish, and put in place, com- 
Dlete," the marble mosaic panel in question; leaving the subject of 
the design largely to Mr. Dielman's choice. On December 27, 1894, 
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Mr. Dielman accepted the commission. On February 14, 1895, he 
submitted to Mr. Green a statement in writing of the composition pro- 
posed. On Mardi 30, 1895, in a letter to Mr. Green, he said: 

"Under thèse circumstances, I feel that the best final resuit can be obtalned 
by my undertaking to furnish you the completed mosaic, and 1 am therefore 
prepared to make the contract to that etïect" 

On April 1, 1895, Mr. Green wrote as follows: 

"Washington, D. C, April 1, 1895. 
"Mr. Frederick Dielman, 1512 Broadway, New York, N. Y. — Dear Sir: I 
hâve just received with pleasure your letter of the 30th ultimo. accepting the 
offered commission to furnish the two mosaic panels, in translucent tesserae, 
for the Congressional Eeading Koom mantels in this building, and now here- 
wlth inclose the formai order therefor. 

"Very respectfully, Bernard R. Green, 

"Saperintendent and Engineer." 

The formai order was as follows: 

"Washington, D. 0., April 1, 1895. 
"Mr. Frederick Dielman, 1512 Broadway, New ïork, N. Y.: Please furnish 
for this building, deliver, and put in place, complète, two mosaic panels of 
translucent glass tesserse in the two marble mantels of the W. S. C. Congres- 
sional Reading room, in accordance with the letter of December 22, 1894:, 
from this office, and your letter of March 30, 1895, for the gross sum of four 
thousand dollars ($4,000). Bernard R. Green, 

"Superintendent and Engineer." 

On May 9, 1895, Mr. Dielman submitted some sketches. Thereafter 
he painted a cartoon, and caused the same to be copyrighted in the 
usual way. This cartoon was sent to Venice, and in that place the 
mosaic in question was manufactured in the usual manner by workers 
in mosaic. Both the cartoon and the mosaic bore in the lower left- 
hand corner thèse words: "Copyright, 1896, by Frederick Dielman." 
In 1897 the mosaic, havttig been sent from Italy, and entered at New 
York duty free by order of the government, was set in place. The 
défendant took the photographs which are alleged to infringe, with 
the knowledge of the offlcers in charge of the library. 

The only question presented in this case is the right of the complain- 
ant, by reason of the copyright he took out, to exclude others from 
photographing the mosaic. No mention whatever of copyright was 
made in the correspondence, and the only évidence that anything was 
said to any United States officer concerning the copyright is found in 
the folio wing answers of the complainant: 

"Int. 23. Please state whether or not the painting or cartoon was ever sub- 
mitted for acceptance to any person representing the United States government 
in the matter of the érection or décoration of the new library of congress, and. 
If yes, to whom and when first. Ans. The painting or cartoon, before it was 
sent to Venice for reproduction in mosaic, was submitted to Edward P. Casey, 
architect in charge of the Library Building, and was by him accepted. Int. 
24. Please state when the putting on of the copyright notice by you was done, 
with référence to the time of such submission. Ans. The copyright notice 
was put on the painting before the same was submitted." "Cross Int. 43. 
Did you make any express contract with the government whereby you re- 
served the right to copyright your cartoon? Ans. I did not make any express 
contract, as I understand sueh to be. Cross Int. 44. Do I understand you to 
mean that you made any contract at ail to that efîect? Ans. Only in so far 
as I was persuaded that the government had no objection to my reserving 
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tHe copyright on the design, 'Law,' Inasmuch as the placing of tlie inscription 
or copyright notice was subject of dlseusslon with a représentative of the 
government, and no objection tomy placing the same upon the panel was 
made." "Eedireet Int. 76. Was anytliing said by Mr. Casèy or yourself with 
référence to the copyright notice whlqh: you hâve testlfied was put upon your 
palnting or cartoon before it was submitted to Mr. Edward P. Oasey? Ans. 
If I remember rightly, the size of the Içtters forming that inscription was a 
subject of discussion." 

Taken by itself, the contract seems to me plainly inconsistent 
with any réservation of copyright on the part of the artist. In gên- 
erai, when an artist is commissioned to exécute a v?ork of art not in 
existence at the time the commission is given, the burden of proving 
that he retains a copyright in the work of art executed, sold, and deliv- 
ered under the commission rests heavily upon the artist himself. If 
a patron gives a commission to an artist, there appears to me a very 
strong implication that the work of art commissioned is to belong un- 
reservedly and without limitation to the patron. It is not necessary 
to décide if the artist retains the right to make for another a replica. 
Reproduction by the artist may be a question of artistic ethics ratheE 
than of law; but that the patron bas a right to make and permit, to 
any estent, reproductions of the woi'k of art sold to him, appears to 
me plain, unless the contrary is plainly set out in the contract. Stat- 
ing the question in another way, I am convinced that the government 
could treat the delivery of a copyrighted picture or mosaic as a failure 
on the complainant's part to carry out the contract he had made. The 
unrestricted right to produce a work of art thus commissioned is im- 
plied in a sale to a nation or a munieipality as well as to an individual. 
It was argued that a réservation of copyright on the part of the artist 
would tend to defeat offensive reproductions for advertising purposes 
and the like,. but I perceive no force in thia argument. If the copy- 
right is retained by the artist, or sold by him to some one else, the 
owner of the copyright is no more restrained from offensive reproduc- 
tions than is an outsider, in the absence of copyright. If a restraint 
upon improper reproduction is desired, the copyright should be vested 
in the public patron, but consideratioi^s of this sort hâve little bear- 
ing upon the construction of the contract now before the court. The 
case appears to me to be without considérable authority, either direct 
or by analogy, and the question to be one of reasonable usage com- 
monly understood. In Banks v. Manchester, 12S U.S. 244, 9 Sup. Ct. 
36, 32 L. Ed. 423, it was held that a judge cannot take out a copyright 
in an opinion, statement of the case, &n^ headnote prepared by him 
in the discharge of his oflBcial duty; but the analogy between a judge 
and this complainant appears to me remote. In Callaghan v. Myers, 
128 U. S. 617, 9 Sup. Ct. 177, 32 L. Ed. 547, it was held that an officiai 
reporter paid by a ëtate can take out copyright in the matter prepared 
by him as reporter. The décision was rested largely upon long-estab- 
lished custom, and the court said: 

"There is in such case a' taclt assént by the government to his exercising 
Buch privilège. The uni versai practjeal construction bas been that such right 
exists, unless it is affirmatively forbidden or taken away; and the right bas 
been exercised by numerous reporters, offleially appointed, made sworn public 
offlcers, and paid a salary under the gbverninents both of states and of the 
Cnlted States." 
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Again, the analogy between a reporter and Mr. Dielman appears to 
me remote, as does that between Mr. Dielman and the employé in 
Solomons v. U. S., 137 U. S. 342, 11 Sup. Ct. 88, 34 L. Ed. 667, aud in 
Gill V. U. S., 160 U. S. 426, 16 Sup. Ct. 322, 40 L. Ed. 480. If the 
commission to produce a work of art ordinarily imports permission 
to take ont a copyright therein, so that the patron may be excluded 
from reproducing it, then this contract made between the United 
States and the complainant permitted him to take ont a copyright in 
this mosaic. If, on the other hand, as I believe, the commission to 
produce a work of art imports unrestricted right of reproduction in 
the patron, then this contract made between the complainant and the 
govemment, in and of itself, imported a déniai of the complainant's 
copyright. See Parton v. Prang, 3 Cliff. 537, Fed. Cas. No. 10,784. It 
is unnecessary to décide what would be the resuit of a purchase and 
sale of a pieture, already copyrighted when the contract was flrst 
entered into. While, however, an accepted commission to paint a 
pieture ordinarily imports an unrestricted right of reproduction in the 
patron, it is doubtless possible, by apt expressions in the contract, 
for the artist to retain the copyright for himself. Hère it is urged 
with much force by the complainant that the patron, the United 
States, has acquiesced in this, the complainant's construction of the 
contract. First. Because, when the matter was called to the atten- 
tion of Mr. Edward P. Casey, he did not object to the copyright. Upon 
this point the eyidence is so slight, and there is such want of proof of 
authority to bind the govemment on Mr. Casey's part, that I think 
the complainant's couTersation with him, standing by itself, is entitled 
to very little weight. Second. Because the United States, by its 
otHcers, permitted the placing (indeed, placed for itself) the mosaic in 
question, bearing the copyright notice. It was further testitied by Mr. 
Wright, a witness for the défendant, that the larger number of the 
mural works of art in the Congressional Library are marked "Copy- 
right." It seems, tberefore, that the United States has permitted the 
complainant to placard the mosaic in question with a statement that 
bis construction of the contract between him and the govemment is 
the correct one, and that the library is pretty thoroughly placarded 
with like statements of like claims on the part of other artists. Thèse 
facts are entitled to much weight, and hâve caused me to doubt grave- 
ly if the United States has not acquiesced in the complainant's claim 
of copyright. The offlcers in charge of the library, in permitting 
thèse inscriptions to remain, hâve failed in the performance of their 
duty, unless the complainant's contention is correct; but as they hâve 
encouraged the taking of photographs, while permitting the inscrip- 
tions to remain, their conduct is, in any case, indefensible. Upon the 
whole, considering the nature of governments and the habits of gov- 
ernmental ofQcers, which are matters of common knowledge, I do 
not deem the évidence of acquiescence strong enough to overthrow 
what appears to me the plain and necessary meaning of the original 
contract. For thèse reasons, though with grave doubt, the bill is dis- 
missed, with costs. Bill dismissed. 
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ANIMARIUM 00. v. FILLOON et aL 

(Circuit Court, S. D. lowa, C. D. June 21, 1900.) 

Patents— Validitt—Thk Oxydosor. 

ïlie Sanche patent, No. 587,237, for a device known as the "Oxydonor," 
an appUance for use in treatment for disease, considered, and, on évidence 
sliowlng tliat in actual use the device tiad proved operative and useful, 
held valid, as against défendants, wlio were sliown to be manufacturing and 
selling an inf ringing device of similar nature. 

In Equity. Suit for infringement of a patent and trade-marka. On 
reheariug. For former opinion, see 98 Fed. 103. 

SHIEAS, District Judge. Tliis case was originally before tlie court 
at the November term, 1899, at which time G. Walter Filloon was tiie 
sole défendant, and, upon the hearing then had, it was held that the in- 
strument linown as the "Oxygenor" was in fact an imitation of the 
"Oxydonor," a device manutactured by the complainant company un- 
der letters patent No. 587,237, dated July 27, 1897, and that, in his 
efforts to supplant the Oxydonor by introducing the Oxygenor to liis 
customers, the défendant Filloon pirated the trade-marks of the com- 
plainant, used in connection with the Oxydonor; but the injunction 
sought by the complainant was refused because it was not shown to 
the satisfaction of the court that the device known as the "Oxydonor" 
was in fact valuable or useful, in such sensé as to sustain the validity 
of letters patent No. 587,237; it being further held that, as there were 
then pending in other jurisdictions suits involving the validity of the 
patent, the injunction would be refused, with leave to complainant to 
apply for a rehearing in case the validity of the patent and the useful- 
nees of the Oxydonor should be established by decree in the other 
pending cases. See opinion in 98 Fed. 103. Subsequently, it was 
agreed by the parties interested in the Oxydonor and Oxygenor Com- 
panies that the questions at issue should be fully presented in the 
présent case, and to that end a rehearing was consented to, and James 
Mahler, Myrtle G. Mahler, and Chattie E, Pield, composing the part- 
nership doing business under the name of the Oxygenor Company, 
were made co-defendants in the suit, and answered the bill of com- 
plaint, and the record was reopened for taking further évidence, upon 
the completion of which the case was submitted to the court after a 
full and elaborate argument of counsel. The additional évidence ad- 
dnced in the case does not shift the pivotai point upon which the dé- 
cision must be rested, for it is clear that if letters patent No. 587,237 
are valid, and the device covered thereby is useful, then the complain- 
ant is entitled to the injunction prayed for, to restrain the défendants 
f rom manufacturing and selling the instrument known as the "Oxy- 
genor," or from using the trade-marks associated with the sale of the 
Oxydonor. Upon the issue of the usefulness of the device, the défend- 
ants claim that the Oxydonor is wholly inert; that it dœs not set in 
opération any natural force; that the so-called principle of diaduc- 
tion, claimed to hâve been discovered by Dr. Sanche, the patentée, and 
to be utilized through the Oxydonor, does not exist; and that the béné- 
ficiai results derived from the use of the Oxydonor must be attributed 
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to its influence upon the imagination of the patients. I must confess 
that the additional évidence taken in tlie case has not given to the 
court any better understanding of the so-called principle of diaduction 
than was had at the former hearing. I am entireiy certain that I do 
noc undei'stand the working of this so-called force, if any such exists, 
and I greatly doubt whether Dr. Banche has any clear conception of 
the force or principle which he seeks to describe under the name of 
"diaduction." But, though this be true, it does not follow that the 
patent covering the device in question is invalid because the inventer 
may not understand the principle upon which it opérâtes. A patent 
cannot be granted to one who may hâve discovered a hitherto unknown 
mode of opération of the forces of nature, or bave discovered the law 
governing the opération of a natural force, for in such cases nothing 
new is invented, but only a discovery is made of a pre-existing mat- 
ter. If, however, a person invents an instrument or device whereby 
a natural force may be utilized with bénéficiai résulte, the instrument 
so devised may be patented, and the fact that the inventor may mis- 
conceive the nature and mode of opération of the force called into 
action through bis patented device will not invalidate the patent. The 
usefulness of the patented article is to be determined by the practical 
results derived from its use, and not from a considération of the théo- 
ries existing in the mind of the inventor as to the nature of the force 
brought into action by the use of the patented device. Upon the issue 
of the bénéficiai results following the use of the Oxydonor, the com- 
plainant has introduced the testimony of some 70 witnesses, residing 
in many différent parts of the country, who hâve used the device, and 
their testimony is to the effect that they derived bénéficiai results 
from its use. As was stated in the original opinion filed herein, the 
évidence of the défendant Filloon showed that many thousands of 
thèse instruments had been sold in lowa and adjacent states, and thus 
full opportunity was given to the défendants to prove the actual results 
flowing from the use of the device, and, if possible, to show that, when 
put to actual use, it was inert and inoperative. This ôeld of investi- 
gation was not entered into by the défendants, who hâve largely de- 
pended for évidence, in support of their claim that the Oxydonor is 
worthless as a curative agency, upon the views and théories of persons 
who hâve not given the device any thorough, practical test. Upon 
this question of the actual bénéficiai results produced by the use of 
the Oxydonor, the weight of the évidence must be held to be with com- 
plainant, and the situation of the case is this: The évidence shows 
that the complainant, as assignée of Dr. Sanche, is the owner of let 
ters patent No. 587,237, which were not issued until after a prolonged 
contest before the patent office, and which must be held, therefore, 
to represent the well-considered judgment of that office, and to create 
a strong prima facie case in favor of the validity of the patent, which 
can only be overcome by évidence of a clear and convincing nature. 
Rob. Pat. § 1016. The évidence further shows that a very large num- 
ber of the instruments described in the letters patent hâve been sold 
throughout the country, and bave been used by ail classes of people; 
and the complainant has introduced in évidence the testimony of some 
70 of the persons so using the invention, and their testimony shows 
102 F.— 57 
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that tbe device bas operated beneficially wlien used by tbem, and this 
class of évidence bas not been met by tbe défendants; so tbat it must 
be beld tbat tbe évidence proves tliat, in actual use, tbe Oxydonor 
bas sbown itself to be operative and useful. Tbe évidence turtber 
sbows tbat tbe défendants are earnestly striving to defeat tbe patent 
beld by complainant in order tbat tbey may be free to sell to tbe public 
an instrument or device of like nature to tbat manufactured by com- 
plainant, — a course of conduct on tbeir part wbicb is wbolly incom- 
patible witb tbe tbeory of tbe uselessness of tbe Oxydonor, unless tbey 
admit tbat tbey are willing to incur a great expense in defeating com- 
plainant's patent, to tbe end tbat tbey may also engage in a fraud upon 
tbe public by selling an instrument of like nature and appearance. If 
we absolve tbe défendants from tbe imputation of willingness to par- 
ticipate in a fraud upon tbe public, we must tben conclude tbat tbey 
recognize a merit in devices of tbe nature of tbe Oxydonor and Oxy- 
genor. Under tbese circumstances, tbe court cannot flnd tbat tbe évi- 
dence clearly sbows tbat tbe patented device is wbolly witbout utility, 
and is not, tberefore, justifled in refusing tbe injunction prayed for 
against tbe défendants on tbe grOund tbat tbe letters patent are void, 
because tbey cover a wortbless device. 

Tbus, in Lebnbeuter v. Holtbaus, 105 U. S. 94, 26 L. Ed. 939, it is 
said: .; 

"The p3.tent Is prima fade évidence of both novelty and utility, and neither 
of thèse presùmptions has been rebutted by the évidence. On the eontrary, 
they are strengthened. • * • The fact that it has been infringed by de- 
fendants Is sufficient to establlsh its ntility, at least as against them." 

In Kearney v. Bailroad Co. (0. 0.) 32 Fed. 320, it was aptly said by 
Mr. Justice Bradley: 

"The first question whlch présents Itself when suoh a défense Is made Is, 
then why dld you use it? This mode of attacliing a patent can never succeed 
wlthoùt showing by the clearest évidence that the In-ventlon is utterly frivolous 
and worthlëss; and the fact that the défendants havé used It, and Infringed the 
patent, Js ftlways a strong argumientum ad hominem against them." 

It is upon tbe principle laid down in thèse, and similar cases tbat 
the court relies for the conclusion it bas reached upon tbe issues sub- 
mitted. 'Thé question wbether the continued use of the devices pat- 
ented by Dr. Sancbe will demonstrate their value is, in tbe mind of 
tbe court, a matter of grave doufet; but, because tbe attitude of the 
court upon this question is that 6î a "doubting Thomas," it is not jus- 
tified in holding the patent to be void. The complainant is tberefore 
entitled to a decree and an injunction as prayed for against the de- 
fendants composing tbe Oxygéner Company, and also against the de- 
fendant Pilloon, restraining bim from selling tbe infrînging devices, 
and from using the trade-marks repreeenting the complainant's instru- 
ments. 
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BRESNAHAN et al. v. TEIPP GIANT LBVBLLBB CO. (two cases). 

FULLBE et aL v. SAMB. 

(Circuit Court of Appeals, First Circuit June 6, 1900.) 

Nos. 327, 328, 331- 

1. Patents— CoNSTRUcTioH of Claim?. 

The claims of a patent should be construed, wliere they reasonably may 
be, to cover tlie entire invention of tlie patentée; and where a patent 
contains several claims, some of which are limlted to détails, the otliers 
are, prima facle, not to be restricted by insisting that tliey contain, as 
necessary éléments, the partlculars whieh are speciflcally covered else- 
where. 

3. SAMB—lNiPRiNGEMENT— Machine for Beatinq out Shoe Soles. 

In the Cntclieon patent. No. 384,893, for improvements in maetiines for 
beating out the soles of boots and shoes, claim 1 is confined to that portion 
of the mechanism which lies between the actuating jaclis and the crank 
shaft; and infringement of such claim Is not avoided by the substitution 
of mechanism différent from that deseribed in claim 4, between the crank 
shaft and the source of power. 

8. Same— 8uTT FOR Infringement. 

The fact that a défendant Is merely a user of Infringing machines, and 
not a manufacturer, does not affect the right of complainant to a pre- 
liminary injunction, unless under exceptional circumstances, as where It 
appears that his gênerai market is not Jeopardized, and that he can be 
made entirely good by the payment of damages équivalent to a license fee. 
Westinghouse Air-Brake Co. v. Burton Stock-Car Co., 77 Fed. 301, 23 C. C. 
A. 174, distinguished. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Frederick P. Fish and William Quinby, for appellants. 
Causten Browne and Alexander P. Browne, for appellee. 

Before PUTNAM, Circuit Judge, and WEBB and ALDEICH, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. Thèse are appeals from décrétai or- 
ders granting ad intérim injunctions in suits on a patent for an inven- 
tion. The only question relatea to infringement, and this dépends 
on the estent of the patentee's invention, and the construction to 
be given to the claim in issue. Consequently the gênerai rules which 
govern us are those stated by this court in Hatch Storage-Battery 
Co. V. Electric Storage-Battery Co. (C. C. A.; in an opinion passeij 
down on March 16, 1900) 100 Fed. 975. 

There is so much literature in the courts in this circuit with 
référence to the patent in suit, that we need not state the facts at 
length. The only claim in issue is the flrst one, as follows: 

"(1) A machine for beating out the soles of boots and shoes, provlded with 
two jacks, two molds, and means, substantially as deseribed, having provision 
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for automatlcally moTing one Jack în one direction while the other Is being 
moved in the opposite direction, wliereby tlie sole of the shoe upon one jaels 
will be tmder pressure, wliile tlie otiiér Jack will be in a convenient position 
for the removal of the shoe therefrom." 

For the groper construction of this claim, it will be necessary 
to refer to ciaim 4, as foUows: ' 

"(4) In a machine for beating out the soles of boots and shoes, the combina- 
tion of a mold or die; a vertically-movable jacli; a cranli; a toggle mechan- 
Ism Connecting said cranlj and jack, and havlng provision for the movement 
of the latter; a crànli-shaft; a cam secured to said cranli-shaft, and provided 
wlth an abrupt shoulder; a driving-shaft; gearing for Connecting said cranli- 
shaft and said driving-shaft; a roclser-shaft; a stop-arm secured to said 
roclier-shaft, and engaging wlth the shoulder upon said cam to stop the 
machine; a treadle secured to said roclcer-shaft; a spring Connecting said 
treadle witi a stationary part of the machine; a bralie-shoe operated by said 
treadle, and acting upon said bralje-wheel; and a suitable clutch mechanism 
for applying power to the driving-shaft whén the shoe has been released 
from contact with the bralce-wheel, and the stop-arm has been disengaged f rom 
the shoulder of said cam." 

Claim 1 has relation, by its express terms, to that part of the ma- 
chine which has a duplicated mechanism. Claim 4 has relation to 
a part of the machine which does not necessarily involve a duplicated 
mèchaûism. Each claim may well cover a distinct invention. To 
hold that claim 1 necessarily involves the détails which are set out 
in claim 4, which détails may be used in a machine with only one 
jack and one mold, would be to so limit claim 1 that in effect it 
would be no broader than claim 4. This is practically the substance 
of the contention of the appellants. If the patentee's invention 
is broader than that set out in daim 4, the limit which the appel- 
lants thus seek to place on claim 1 would be contrary to the rule 
so steadily applied in this circuit, that claims ought to be cunstrued, 
where they reasonably may be, to cover the entire invention of the 
patentée. The contention is also opposed to the gênerai rule of con- 
struction, applicable where there are several claims, to the effect 
that, if some of the claims are limited to détails, those which re- 
main are prima facie not to be fettered by insisting that they con- 
tain, as necessary déments, the particulars which are specifically 
covered eisewhere. 

An examination of the history of the décisions of this court with 
référence to this patent will show that thèse rulea hâve been applied 
by us to the construction of daim 1, and that we hâve not understood 
that claim 1 has relation to the mechanism which lies between thè 
crank-shaft spoken of in claim 4 and the source of power. Without 
detailing the features aè to which the appellants claim that their 
machine differs from the machine covered by the patent in suit, it is 
sufficient tb say that they ail relate to the portion last named, and 
not to those éléments which lie between the crank-shaft and the jacke, 
and which secure the simultaneous motion of one jack in one direc- 
tion while the other is being moved in the opposite direction, as 
pointed out in claim 1, 
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The flrst décision to wMcli we need refer is that of the circuit court, 
passed down on September 9, 1892, in Cutcheon v. Herrick (G. G.) 
52 Fed. 147, 148. In that case there was a decree for the complainant. 
The case came before this court on appeal in Herrick v. Leveller 
Co., 8 G. 0. A. 475, 60 Fed. 80, where the opinion was passed down 
on October 12, 1893. There the decree of the court below was afflrmed 
in a per curiam, which adopted its opinion. Those opinions were 
expressed in such gênerai terms that a question arose with référence 
to the construction of daim 1, which came before this court again 
in Bresnahan v. Leveller Go., 19 G. G. A. 237, 72 Fed. 920, where an 
opinion was passed down on February 14, 1896. We said, at pages 
923, 924, 72 Fed., and page 241, 19 G. G. A., as folio ws: 

"Olaim 1 of the patent in suit is a very broad one, and, as we held It valid, 
It would seem tliat no method of mailing the connection between the actuating 
jacks and the crank-shaft. by means well known in the arts at the date of the 
patent, would évade it. We are also unable to pereeive that the discussion 
in relation to the treadles and thelr connections is pertinent, as there Is noth- 
ing in the letter of clairo 1, or in the opinions of either this court or the circuit 
court in the former case, which makes any automatic stop movement, or any 
other stop movement, an élément." "ïhere was nothing in that case in either 
court which called for any éléments except those stated in the claim; and 
thèse, as explained by the circuit court in the extract we hâve made from 
its opinion, cover the iirst device in which both of the opérations of eompress- 
ing and clearing were performed automatically, and specify no éléments, ex- 
cept two jacks, two molds, and means for automatically moving one jack In 
one direction while the other is being moved in another direction." 

Then we proceeded to show that the words in daim 1, "substantially 
as described," did not effectually limit it. The patent was again be- 
fore us in Bresnahan v. Leveller Go. (G. G. A.) 99 Fed. 280, where, 
in an opinion passed down on January 10, 1900, we firmly adhered 
to what we had before determined, and stated that the new proofs 
then before us "should not narrow the claim as interpreted in" our 
prior décisions. 

There is nothing indeflnite in the extracts we hâve given from 
our opinions, except the fact that the relations of the word "auto- 
matically" in claim 1 were not, in terms, explained, although we 
think they can be gathered from what we eaid, so far as the word 
relates to that claim. The appellants insist that this word, as used 
in this claim, relates to the entire mechanism intervening between 
the treadle with which the machine is started, and the lasts; but 
there is nothing which nécessitâtes this construction. It is plain, 
on examining our opinion in Bresnahan v, Leveller Go., that we re- 
garded the pith of claim 1 as relating to the "method of making the 
connection between the actuating jacks and the crank-shaft." We 
stated that we were unable to pereeive that the discussion in rela- 
tion to the treadles and their connections was pertinent, and this 
was not limited by the fact that we afterwards referred to the stop 
movement, which had been particularly brought to our attention. 
Very few machines are perfectly automatic. Occasionally we hâve 
had before us a machine in which the mère présentation of the blank 
to be worked on caused the mechanism to commence its opération 
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and complète it, and then to eease operating, ail wîthout any other 
human intervention; but neither of the machines now before ua 
is automatic, in the entire sensé of the word, notwithstanding the con- 
tention of the appellants to thé contrary. In the patented machine, 
when constructéd with ail the détails described in the spécification 
and covered by ail the claims, not only must the work be presented 
to the machine, but human intervention is necessary at the treadle 
to set the machine in opération every time a blank is introduced for 
compression. It follovi's that in this machine the vFord "automatical- 
îy" is not used in such a strict sensé that it may not yield to a just 
■construction of the claims; and therefore it may as well be applied 
to any part of the patented machine as to the whole of it, when nec- 
essary to give full effect to the invention. In the appellants' machine, 
the portions to which claim 4 relates are so constructéd as to require 
the constant intervention of human agency at the treadle during 
the entire round of opération. This, however, bas no relation to 
the mechanism between the crank-shaft. and the jacks, because, so 
far as that part of the appellants' machine is concerned, it has "pro- 
vision for automatically moving one jack in one direction while the 
other ifi being moved in the opposite direction," ail substantially 
as described in the patentee's spécification, and as covered by claim 
1. This "provision" consists of the crank-shaft, with a pair of tog- 
gles, or their équivalent, and the incidental détails of each, ail of 
which constitute the "means substantially as described" in the claim. 

As, therefore, in our préviens opinions we hâve sustained the valid- 
ity of claim 1, and held it to be broad, and given it substantially 
the same effect as we now give it, there was not only sufiicient in 
the prior litigation, accorjing to the rules applicable under thèse cir- 
cumstances, to justify the court below in granting the injunctions 
now appealed against, but there was enough, in view of the necessity 
of giving patents protection during their short terms of existence, 
to require that the court should hâve entered the décrétai orders 
which it did enter. 

One or more of the pending suits out of which thèse appeals arose 
were brought against infringers who were simply users, having pur- 
chased machines from the infringing manuf acturers. Under thèse cir- 
cumstances, thèse parties rely on the principles announced in West- 
inghouse Air-Brake Co. v. Burton Stock-Car Co., 23 C. G. A. 174, 
77 Fed. 301, decided by this court on October 9, 1896. An examina- 
tion of thè opinion in that case will show that the circumstances 
which the court relied on were pèculiar. The same was the fact with 
référence to the other citations madé to us by the appellants, the 
most important of which were referred to in the opinion filed in the 
circuit court in the same case (Westinghouse Air-Brake Co. v. Burton 
Stock-Car Co. [C. C] 70 Fed. 619), where it was shown, moreover, 
that there was no danger that that complainant could not be made 
entirely good by the payment of damages équivalent to a licensè 
fee. There was nothing to indicate that that complainant's market 
was jeopardi^ed in any gênerai sensé. To apply décisions in such 
spécial cases to ordinary users would be to destroy the patentée'» 
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market, and to ignore the recognized niles which tlie equity courts 
so frequently apply in order to protect the substantial values of pat- 
ents by using in their belialf ad intérim injunctions. 

In eacli case the judgment is as follows: 

The decree of the circuit court is aflûrmed, and the costs of appeal 
are awarded to the appellee. 



BLISS V. REED. 
(Circuit Court, W. D. Pennsylvanla. June 1, 1900.) 

1. Patents — Invention — Traction Engines. 

The Elward patent. No. 272,670, tor a traction engine having two sup- 
porting and driving wheels whieh ean rotate Independently of each other, 
a compensating gearing through whicli power may be applied to both driv- 
ing wheels equally when they are rotating at différent speeds, a driving 
engine and a friction-elutch mechanism interposed between the driving 
engine and the compensating gearing mechanism, whereby the engine may 
be put into full motion, and its momentum then transferred equally to 
both driving wheels, covers a mechanical arrangement absolutely new, 
and a tnie combination in the sensé of the patent law; the constituent 
éléments co-operating to produce a resuit Ijoth new and iiseful. 

2. Samb. 

The Giddings patent, No. 330,576, elaim 1, which relates to friction-elutch 
mechanism for use on traction engines, discloses a patentable combination 
which was not anticipated. 

8. SaMB — ASSIGNMENT— CONSTRnCTION. 

An assignment of a patent by the patentée to a person named "(et al.)" 
passes ail the right, title, and interest of the patentée, and vests the same 
in the person named as assignée, at least so far as to entitle him to main- 
tain a suit thereon agalnst a nakeA infringer. 
4. Same— Inve.»jtion — Traction Engines. 

ïhe Titus patent. No. 302,449, claim 2, covering a particular construc- 
tion of friction-elutch mechanism for use on traction engines, shows aa 
Invention of novelty and merlt, and Is valid. 

In Equity. Suit for infringement of patenta On final hearing. 

H. H. Bliss and John E. Bennett, for complainant. 
J. H. Whitaker and Lysander Hill, for respondent. 

ACHESON, Circuit Judge. The bill charges infringement of three 
letters patent relating to traction engines, namely, No. 272,670, 
granted to John H. Elward on February 20, 1883, No. 330,576, granted 
to Charles M. Giddinga on November 17, 1885, and No. 302,449, 
granted to John C. Titus on July 22, 1884. The traction engine 
which thèse patents concern is the modem agricultural machine 
which propels itself, without the guidance and aid of tracks, over 
common country roads or across fields under uncertain, changing, 
and difficult conditions. To the Elward patent — the earliest of the 
three patents in suit — attention will be directed flrst. This patent 
describes, and by its illustrative drawings shows, a steam boiler and 
a driving engine; two supporting and driving wheels so mounted 
that they can rotate independently of each other; a compensating 
or power dividing gear through which power may be imparted te 
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both drivîng wlieels equally, even when they are rotating at différ- 
ent speeds; a friction-clutch mechanism located between the driving 
engine and the compensating gear; the engine cylinder and crank 
shaft carrying a fly wheel at its outer end, placed above the boiler, 
and so arranged that the crank shaft and its fly wheel, while dis- 
connected from the gear train, can be freely rotated to generate 
momentum; the construction of the machine and the relation of 
the parts being such that the engineer standing on his platform 
can raise the speed of the crank shaft and fly wheel to any desired 
practical limit, and then, by the manipulation of the friction clutch, 
transmit this increased energy, as well as the normal power of the 
driving engine, through the compensating gear train to the driving 
wheels. 
The spécification of this patent states: 

"The object of this invention Is to so construct a traction engine that It can 
be readily started after it bas corne to rest in the position oceupied by It whlle 
in the opération of turning. To this end it consists in the combina tion with a 
compensating gear, which permlts the power to be aijplied by both driving 
wheels equally, of a friction clutch, wWch permlts the speed and power of tbe 
engine to be raised to the utmost before Connecting the engine wlth the driving 
wheel." 




BLISS V, REED. 



905 







.^^SîliBMiiiiiiiiyiil liMii iii i iii ii iiiiii iiii i in ..r-i,^ '''--, ., '''~~-S 




The spécification further sets forth: 

"The parts K, L, Li, M, RU, N, and O constitute a compensating gear of 
substantially the character now well known. When the power is transmitted 
by thèse déviées, it is imparted to both driving wheels equally at ail times, 
as Is well known, and hence, In order to tum an engine on a curved path, a 
compensating mechanism of substantially this character is indispensable. By 
combining with this mechanism a friction cluteh, I am enabled to impart the 
utmost power to the engine at any instant In equal degrees to the driving 
wheels. Without the compensating gear the power enhanced by the cluteh 
would be ail exerted upon one wheel, and even this greatest power thus ex- 
erted upon but one wheel is insufficient to start an engine of ordinary weight. 
Without the cluteh the engine cannot get up enough momentum to overcome 
the inertia of the machine, altliough a compensating gear be employed." 

The patent has a single claim, which reads thus: 

"In a traction engine, the combinatlon of the following éléments, namely, 
two supporting and driving wheels which ean rotate independently of each 
other, a compensating gearing through which power may be applied to both 
driving wheels equally when they are rotating at différent speeds, a driving 
engine, and a frietion-clutch mechanism interposed between the driving engine 
and the compensating gearing mechanism, whereby the engine may be put into 
fuU motion and its momentum then transferred equally to both driving wheels, 
substantially as set forth." 
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Tîiere is, I think, no force in the suggestion tkat the claim does 
not specify a fly wheel. It calls for a driving engine whick contains 
a fly wheel as one of its constituents. The spécification speaks of 
the "usual" fly wheel carried on the end of the main shaft, and the 
patent drawings show the fly wheel as thus described. It was no 
more necessary to specify the fly wheel in the claim than it was thus 
to particularly name any other part of the driving engine. If the 
patent is valid, there is no serions question as to the infringement 
of it by the défendant It quite plainly appears that each of the 
three styles of traction engines sold by him, namely, the Friek, the 
Huber, and the Gaar-Scott, embodies the improvement described 
in Elward's patent and covered by his claim. The utility of Elward's 
described and claimed construction is not disputable under the proofs. 
Ite great practical success and its recognized advantages over ail 
traction engines previously used are clearly shown. I do not flnd 
in any of the prior patents an anticipation of the subject-matter 
of Elward's patent of February 20, 1883, — the patent in suit. Not 
one of the machines of the earlier patents shows the construction of 
this Elward patent. The proofs justify the alBrmation that, regarded 
as an entirety, the claim of thia pateit covers a mechanical arrange- 
ment absolutely new. No traction engine so constructed and oper- 
ating was previously known. 

But the defendant's counsel earnestly contend that Elward's daim 
is not for a legitimate combination of co-acting éléments, but covers 
a mère aggregation of old mechanical devices, and therefore is void. 
This is the main défense now pressed against the Elward patent. 
A careful examination of the patent and the proofs, however, has 
satisfied me that the défense is not well founded. While the con- 
stituents entering into Elward's organization may there each per- 
form its own spécial function, yet they also co-operate to a common 
end otherwise not attainable. By their associated action a new 
and useful resuit is brought about. The elemental parts specified 
in the claim stand in peculiar relationship. The friction-clutch mech- 
anism is interx)0sed between the driving engine and the compen- 
sating gear, and must be so plaœd to accomplish the desired object. 
Through the instrumentality of the friction clutch so located, the 
machine is always under the positive control of the operator, who, 
according to the emergency, can raise the speed of the crank shaft 
and its fly wheel when disconnected from the traction gear, and then 
make this increased energy effectively available through the compen- 
sating gear train upon the driving wheels. I am, then, of the opinion 
that we hâve hère a true combination in the sensé of the patent law. 
This view is sustained by the authorities. Seymour v. Osbome, 11 
Wall. 516, 20 L. Ed. 33; Loom Co. v. Higgins, 105 U. S. 580, 591, 26 
L. Ed. 1177; National Cash-Register Co. v. American Cash-Eegister 
Go., 3 U. S. App. 340, 355, 3 C. C. A. 559, 53 Ped. 367. This précise 
question was raised in the patent office by the primary examiner be- 
fore the iesuing of the patent, and after investigation was decided, — 
I think, rightly, — in favor of Elward by the appeal board of exam- 
inera in chief. 
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We are now brought to tlie considération of the Giddings patent. 
While this patent, both as to date of application and issue, is later 
than tbe patent to Titus, yet the évidence establishes, and, indeed, 
it is conceded, tliat as between thèse two patents priority of inven- 
tion is to be accorded to Giddings. The proofs show — and I do not 
understand it to be denied — that the traction engines of the "Frick" 
style sold by the défendant embody the subject-matter of the flrst 
claim of the Giddings patent, which claim is the only one now pressed 
by the complainant. The spécification of this patent states that the 
"invention pertains to traction engines in which a friction clutch is 
employed in the mechanism transmitting motion from the engine 
shaft to the traction axle, and relates particularly to the arrange- 
ment and construction of parts," as described. 







The clutch of this patent is so constructed and operated that mo- 
mentum is talien directly from the rim of the fly wheel by means 
of friction shoes movable radially, at the will of the operator, into 
and out of engagement with the inner side of the rim, and stationary 
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when out of engagement wîth the rim, èven though the fly wheel is 
rapidly revolving. The rotary power transmitter or motor pinion 
is loose upon the shaft, but is without sliding movement longitu- 
dinally, and permanently préserves its position with référence to the 
gearing. The sliding part of the cluteh, by which the motor pinion 
is thrown into and out of rotation, is the collar, P, which moves 
longitudinally upon the hub, L, of the cluteh; the hub and the motor 
pinion being rigidly connected, both being intégral parts of the 
cluteh spider, K. A portion of the descriptive part of the spécifica- 
tion may hère be quoted: 

"G représenta a pinion loose upon the motor shaft; H, a train o( gearing 
adapted to traosmit rotary mption from the pinion, G, to the axle gear, D; 
I, a fly wheel fast upon the motor shaft; J, a portion of the rim of the same, 
bored so as to présent a true Interior surface; K, a cluteh spider located within 
the bored portion of the fly wheel, and fltted to be free upon the motor shaft; 
L, the hub of the cluteh spider, formed solid with the cluteh spider, loose upon 
the motor shaft, and rigidly connected with the motor pinion. G; M, a pair 
of segmentai shoe holders pivoted to the cluteh spider, as Indicated in Fig. 
2; N, wooden shoes held one in each shoe holder, and havlng a peripheral 
surface fltting the interior of the bored portion of the fly wheel; O, the pivota 
Connecting the shoe holders with the spider; P, a collar sliding longitudinally 
upon the hub of the spider, and adapted to be operated by an ordinary clutch- 
shlfting device; Q, toggle rods pivoted to ears formed upon the sliding collar 
and upon the free end of the shoe holders; and R, dovetail projections cast 
upon the face of the hub of the spider, and babbitted Into dovetail recesses 
cast In the contiguous face of the motor pinion G." 

The spécification thus states the mode of opération and effects: 

"The sliding coUar, with ita rods, forms a toggle System. When the collar 
Is moved to the right, vlewed as In Flg. 1, the toggle becomes shortened, and 
the shoes drawn inward. In this condition the motor shaft, with its fly 
whéel, may be revolved, while the clut<;h spider, with ail of the transmitting 
gearing and traction apparatus, remains motionless. When the collar is moved 
to the left, the shoes are pressed forclbly against the rim of the fly wheel, and 
the eflect is to lock the motor pinion to the fly wheel. Under such conditions 
rotary motion is transmitted from the motor shaft to the traction apparatus. 
The shoes, N, being of wood, are somewhat elastic. This elastlclty permits the 
sliding collar to be pushed to the left a trifle past the center of oscillation 
of the toggle rods. in which position the toggle System remains self-locked. 
In moving the sliding collar to the left, the pressure with which the shoes en- 
gage the fly wheel is under perfeet control, and this pressure may be so con- 
troUed as to permit a certain degree of slippage between the wheel and shoes, 
whereby a portion only of the rotary motion of the fly wheel is transmitted to 
the spider. The resuit of this arrangement is that the motor shaft, E, running 
at a constant speed, may be caused to transmit a varlety of speeds to the trac- 
tion apparatus." 

The first claim of the patent — the only one now in question — is as 

follows: 

"(1) The combination, with the shaft, the fly wheel, and hub, of the collar, 
P, the shoe supports, the shoes, and rods* Q; ail of the above parts combined 
and adapted to operate as described." 

Without undertaking to discuss at length the voluminous proofs 
bearing upon the subject, I content myeelf with stating the conclu- 
sions tô which they hâve brought me^ I am of opinion that the im- 
provement of Giddings disclosed in and by hia patent and covered 
by his first claim was patentably new and useful; that he was not 
anticipated by any of the anterior patents contained in this record, 
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or by any earlier structure; that his firet claim is for a patentable 
combination, and that it bas been infringed by tbe défendant. 

At final bearing a question was raised growing out of tbe peculiar 
for-m of tbe assignaient of tbe Giddings patent by tbe patentée to 
J. B. Bartbolomew, tbrougb wbom tbe complainant claims. Tbe as- 
signment is unto "J. B. Bartbolomew (et al.), * * * said rigbt to 
be beld and enjoyed by tbe said J. B. Bartbolomew et al., bis or tbeir 
beirs and assigns," etc. Assuming tbat under tbe pleadings tbis ques- 
tion is properly before tbe court, I am of opinion that it does not 
bar a decree against tbe défendant. Tbere is no évidence debors tbe 
assignment tbat tbe parties tbereto intended to invest any particu- 
lar person otber tban Bartbolomew witb title. It would be a strained 
inference to deduce sucb purpose from tbe mère use of tbe vague 
addition "et al." But indisputably "ail tbe rigbt, title, and inter- 
est wbateoever" of tbe patentée in and to tbe patent passed from him 
by bis assignment, and it is very clear tbat tbe wbole légal title to tbe 
patent vested in Bartbolomew, wbo conveyed that title to tbe com- 
plainant; and this, it seems to me, is sufficient to enable tbe com- 
plainant to maintain a bill against a naked infringer. 

Tbe claim of tbe Titus patent alleged to be infringed is tbe second, 
wbicb is as follows: 

"(2) The comljination, with the crank shaft, a traction wheel, and Inter- 
mediate gearing, of the fly whael, sleeve, E, provided with a pinion and with 
arms, Ei, block supports guided on said arm, friction blocks, and déviées, sub- 
stantially as described, for moving the blocks in contact with the wheel, sub- 
Btantially as set forth." 

Tbis claim relates, it is true, to a détail of construction only, but 
tbe évidence shows that the invention possesses real novelty and 
substantial merit. Tbe proofs also ebow tbat in tbe Frick machine 
sold by tbe défendant this invention is employed. The defendant'a 
position tbat Giddings, because prior in time to Titus, defeats tbe 
latter, is not, I tbink, well taken. Undoubtedly thèse two inven- 
tions are upon tbe eame gênerai Une, and it may be conceded tbat 
the Giddings invention is the broader. Neverthe'less tbe spécifie de- 
vice disclosed by Titus, and covered by his second claim, is not shown 
in tbe Giddings patent. Giddings describes a "toggle System" 
wbereby his friction shoes are drawn inward and tbrown outward. 
Titus, bowever, does not employ the binged shoes of Giddings, but 
centrifugally acting sliding shoes. The précise improvement made 
by Titus is not met by any earlier patent. I see no good reason for 
refusing to sustain the spécifie grant to him contained in his second 
claim. There is no inconsistency in upholding thèse two patenta 
and in flnding tbat there is infringement of botb. The two inven- 
tions are distinct, and therefore each is valid, although Giddings may 
dominate Titus. Let a decree be drawn in favor of the complainanl 
in accordance witb the conclusions expressed in this opinion. 
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SWAIN V. HOLYOKB MACH. CO, 

(Circuit Court, D. Massachusetts. Jujie 1, 1900.) 

No. 658. 

1. Patents— Prior Poblic Use— Expérimental Use. 

The construction for, and absolute sale to, a customer of a turbine 
wheel, and Its installation in the manufactory of the purchaser for actual 
use in driyiûg the maehinery therein, more than two years prior to an 
application for a patent for such wheel, constitutes a prior public use 
■which will aèfeat the patent, althongh one of the objecta of the inventer 
may hâve been to hâve a practlcal test made of the machine for expéri- 
mental purposes. 

2. Same— Turbine Watbh Wheels. 

The Swain patent No. 535,467,, for turbine water wheels, as to clalms 1 
and 3, is void on accpunt of prior public use, and claim 2 Is void because 
the distinctlve f éàture therein shpwn lacks Invention. 

In Equity. Suit for infringement of a patent. On final hearing. 

Charles P. Perkins ând Chas. H. Drew, for complainant. 
Elmer P. Howe and Benj. Phillips, for défendant 

LOWELL, District Judge. TMs is a bill in equity fof an injunction 
to restrain the défendant from infringing the flrst, secbnd, and third 
claims Of letters patent No. 535,467, for improvemerits in turbine 
wa ter wheels. The claims are as fpUows: 

"(1) Two vertical turbine water wheelS' in one machine, discharging thelr 
eifluent water towards each other, combined with a common réceptacle into 
which the water from both vFheels is discharged, said réceptacle belng so con- 
structed on the inside as to form a partition or obstruction therein, located 
between the wheels, whereby the direction of the stream from each wheel is 
diverted, and its action against the stream of the other wheel is w'holly or pai- 
tially obyiated, substantially as descrlbed. 

"(2) Twb turbine wheels, provided with a surrounding flunie case and induct 
passages, èach wheei discharging its effluent water into a quàrter turn, A, 
having Its top surface curved outwardly and downwardly from said wheel, said 
quarter tums being located between the ■vpheeis, in combination with said 
quarter tums, A, A, and a draft pipe, O, having a vertical partition, 1, through- 
out its entire length, which is practically a continuation of the central walls be- 
tween the quarter tums. whereby the entire educt is dividéd into two separate 
passages, substantially as descrlbed. 

"{3) The combination of two turbine wheels provided with a surrounding 
flurae case and induct passages, and ,arranged to discharge the water into a 
common édàct passage located betwéèh them, and provided with a dividlng 
partition Whîèhcurves outwardly and downwardly from each wheel, substan- 
tially as- desbribed." 

Several défenses hâve Tbgen set ùp, but it is necessary to consider 
only one of them. 

More tlian two years before the patent in suit was applied for, the 
following transaction toôk place: One Chaffee, the agent of a corpo- 
ration hayiiftg its manufactory at |kloodus, Conn., having heard that 
the patentée had set up àt Ticonderoga, N. Y., certain turbine wheels, 
which need not f arther be descrlbed, wrote to him — 

"Stating the désire of said corporation of substltutlng a pair of wheels for 
the A'heel then in use at Moodus, and visited the plaintifC by appointment, at 
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liis home at Chelmsford, Mass., for thé purpose of Consulting him about the 
matter. That the plaintiff then went to the mills of sald corporation at 
Moodus, and after ascertalning the conditions under which It was required 
that the wheels should be operated, and the location In which they were to be 
placed, and the worli which was required to be done, agreed wlth sald ChafEee 
to put in place of the wheel then in use a pair of wheels to be connected with 
the supply and draft tubes which had been employed with the old wheel. In 
compliance with this agreement, a pair of turbine water wheels and their 
equipments were delivered in the latter part of December, 1878, at the mills 
of said corporation at sald Moodus, and the wheel then in use was removed, 
and said wheels then delivered were duly installed and set up in the location 
theretofore occupied by said former wheel, the supply and draft tubes as orig- 
inally built and located being utilized. Thèse two wheels were mounted on a 
horizontal axis, arrangea in a casing so as to discharge towards each other; 
a dépression in the casing, and a partition extending downward therefrom, 
being provided to preyent the action of the stream from one wheel upon the 
stream dlscharged from the other. That the plaintift, Asa M. Swain, super- 
intended and assisted in the installation of said wheels. That the water was 
turned onto said wheels, and they were set in motion, without connection 
with the mill which they were designed to operate, on the 3d day of January, 
1879, and on Saturday, the 4th day of January, 1879, the regulator and main 
belt were connected with said wheels, and said wheels were operated to run 
the shafting and a part of the machinery in said mill. That on said 4th day 
of January, 1879, the said Swain left Moodus, and on the foUowing Monday, to 
wit, on the 6th day of January, 1879, the machinery In said mill was con- 
nected with said shafting and operated by said wheels. That the wheels and 
other new parts were built by Silver & Gay, of North Chelmsford, Mass, under 
the direction of said Swain. On January 9, 1879, said ChafCee made a draft 
<for $054.42) on said Demarest & Joraiemon, payable to the order of said Sil- 
ver & Gay, and mailed the same to the latter. On the lOth day of January, 
1879, said Silver & Gay received said draft, at North Chelmsford. Silver & 
Gay sent said draft to New York for collection through the Railroad National 
Bank, Lowell, and the National Hide & Leather Bank, Boston, and it was pald 
at the Hanover Bank, New York, on January 13, 1879, by the check of said 
Demarest & Joraiemon. That for the labor personally performed by said 
Swain at Moodus, in superint^ndlng and assisting in the installation of said 
wheels, payment was made by said corporation directly to said Swain from 
time to time as the work progressed, betore said Swain left Moodus, as here- 
tofore stated." 

The application for the patent in suit was dated January 10, 1881. 
The machine thua set up embodied the flrst and third claims above 
mentioned. The complainant seeks to overcome the force of this 
«vidence of public use by showing that the establishment of the ma- 
chine at Moodus was solely for the purpose of experiment. He testi- 
■fied substantially as follows: 

"I had conversation with Mr. Chafifee at North Chelmsford, before golng to 
Moodus, and also while I was there. Mr. Chaffee explained to me how he was 
situated, the kind of wheel he had in use, the difficulties he had with it, and 
I think gave me the size of his feed pipe or feeder, also his draft pipe, the 
liead under which the wheel was working, and the height of the tail water. 
He also stated if it were possible he desired to retain the old feeder and draft 
pipe. He also stated that what had induced him to apply to me to help him 
out of his difflculty was chiefly the réputation and successful installation of & 
double vertical wheel at Tlconderoga, N. Y.; that his superintendent, Mr. Pol- 
lock, had visited that mill, and was very much pleased with the opération of 
those wheels. I told him that that style of wheel, with the outward dis- 
charge, would not be applicable to his place if he inslsted upon making con- 
nection with his old feed pipe and old draft pipe. I told him that I had a 
plan, and sketched It ou paper with a pencil, and which I had no doubt would 
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answer every purpose, provided he would provlde the suitable feed pipe and 
draft pipe. The old feed pipe, being only twenty Inehes In diameter, I in- 
sisted was mucii too small to supply the pair of wheels which was proposed. 
Tlie old draft tube was also too small, and I thought it very doubtful if one 
■wheel could be rùn to advantage wïth the water shut olî from the other 
wheel, and with a sharp angular contraction from twenty Inches, the size 
of the proposed new draft tube, to slxteen Inches in diameter, the size of the 
old one. He wanted to know If I couldn't make my new work so that the 
proper feed pipes and draft tubes could be supplied at some future time 
without disturbing the setting of the wheels. I told him they could be so ar- 
ranged. He wanted to know what the probabilities were of belng able to nm 
his mill, as then constituted, using the old pipes, and saying that he Intended 
to fin it to its fullest capaeity as soon as the business would warrant, and 
that he would then put In a draft tube and feeder, as recommended. He said 
he didn't know for himself, but had sufflcient confidence in my judgment and 
expérience to leave it to me to do as I thought best, except to use bis old feeder 
and draft tube, and until such time as he could flll his mill with additional 
machinety. I told him this was an experiment, and that I had been looking 
for a chance to try it; that I had no property of my own, having lost it ail 
the year before, and I didn't want tq make a failure of it. I told him I knew 
the machine could not be ptoperly tested without a change in those pipes. 
He then assured me that that was fuUy his intention, and that the change 
should be made to conform to my recommendatlons. Upon this assurance, and 
believing, after looking over his mill, that with ail the disadvantages in small 
pipes he would hâve no trouble in running his mill, I consented to his propo- 
sition. Business continuing duU, and, after a time, having been troubled with 
the breaking of the guides and floats, after replacing them a number of tJmes, 
he, after about four years' use, took out ail the inside Works, and replaced 
them with a machine made by the Humphrey Machine Company." 

He further testifled that he discussed thoroughly with Mr. Chaifee 
the losses and disturbances caused by the size of the feeder and of the 
old draft tube at Moodus; that he knew thèse objections before the 
installation of the Moodus wheel; that he doubted if the machine 
would work with the old pipe; that he had some conversation with 
Mr. Chaffee before leaving Moodus, in which the latter promised to 
report to him the resuit of the experiment so far as could be known 
under the existing conditions; that he received a letter from Mr. 
Chaffee, since lost, some five or six weeks after leaving; what were 
the contents of this letter he did not state; that the proposed test upon 
which he relied at Moodus was "driving the mill in a successful man- 
ner, when it was fllled in with machinery, or when the supply of water 
became so small that it could be used ùpon one wheel to better ad- 
vantage than when distributed upon both"; that such a test would not 
be suflBcient to détermine the précise advantage of hia invention; 
that such a test "is what is called a 'practical test' by many mill- 
wrjghts and manufacturers, and by them considered sufficient for ail 
practical purposes, and was entirely sufBeient in the case of one manu- 
facturer, together with the gênerai réputation of the Swain wheel for 
flrst-class results, to induce manufacturers to adopt them in a large 
number of cases, the largest manufacturing concérn in Ehode Island 
having purchased twelve pairs. While this adoption is very satisfac- 
tory as far as it goes, a complète test in every respect and of the most 
scientific character is the only test that entirely satisfies me." Com- 
plainant further testilied that from Mr. Chaffee's représentations he 
hoped that the changes in the feeder and draft tube would be made in 
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a year; that he estimated the loss by back pressure at five or six feet; 
that he made improvements in his machine after the installation at 
Mo'Odus; that he did not think the wheels would do the work with 
the old feeder and draft tube; that the calculations and drawings 
for the Moodus wheel took nearly ail Ma time for four months ; that 
an assistant was employed to make the quarter turns; that the pat- 
tern drawings were not included in the manufacturer's bills, which 
included the ironwork alone; that the entire amount paid by Chaffee 
for the machine, including that paid to Swain for labor and services, 
was less than the cost of the ironwork. On this point there was contra- 
dictory évidence given by a witness for the défendant, and the undis- 
puted facts, as first above stated, should be referred to. 

Mr. Chaffee testifled that at the time he first saw Mr. Swain he was 
intending to increase the capacity of his mill, and that he stated this 
to Mr. Swain; that he contemplated building an addition, and that 
Mr. Swain planned the wheel with référence to doing the work that 
Mr. Chaffee expected to do; that he (Chaffee) hoped to make the 
change in 1879, but that in fact it was not made till 1880 ; that it was 
Mr. Swain's wish to hâve a larger draft pipe; that the reason why 
the larger pipe was not employed at first was that the 16-inch pipe 
was already in place, and Mr. Swain thought it would do the work ail 
right, — would run the mill as it was then previous to the proposed 
addition; that he reported to Mr. Swain as to how the wheels were 
operating about January 25, 1879; that Mr. Swain was three or four 
times at the mill to make repairs or changes upon the wheels after 
they were installed; that Mr. Swain wanted a 20-inch draft pipe and 
a 24-inch supply pipe, and very strongly objected to Connecting to the 
old pipes, for the reason that his wheel would not do its best work aa 
so connected; that he consented to use the old pipes in that way, be- 
cause Mr. Chaffee told him that an addition was soon to be built, and 
the wheels were to be used nearly to their full capacity; that Mr. 
Swain thought it would not give the wheels a fair chance to do their 
best work on the old pipes; Mr. Swain had what he thought was a 
very nice machine, and wanted to put it in to the best advantage possi- 
ble; that he (Swain) consented to connect onto the old supply and 
draft pipes; that it was doue in that way. 

"Int. 51. State whether or not his objections were withdrawn after or in con- 
séquence of any statements or assurances made by you, and, If so, what they 
were. Ans. I told him that we were intending very soon to build onto the 
mill, and I had before told him that the wheel must be sutBcient to do the 
worli after the mill was built onto. Int. 52. Did you tell him whether or not 
you would substitute or adopt the size of pipes advised by himV Ans. Oh, 
yes; I expected to put in the pipes that he advised, as soon as it became neces- 
sary. Int. 53. Whether or not the substance of that was stated to Mr. Swain 
by you. Ans. Of course, I can't tell exactly what we said twenty years ago. 
I hâve no doubt that I did, although I can't state it exactly, although I know 
that we had it in our minds ail the time. Int. 54. Did Mr. Swain state 
whether or not larger pipes would be required when tiie contemplated a Idition 
was made to your mill? Ans. I am not sure that he did, although I think so. 
Int. 55. State whether or not you told him that the larger pipes, as advised 
by him, would be put in as required, when the contemplated addition was 
made to the mill. Ans. Yes." 
102 P.— 58 
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It must be borne in mind that Swain is the complaînant seeking to 
meet a fatal objection to tliis bill by giving testimony of events about 
20 years old, and that Ohaffee, though apparently disinterested, is 
manifestly a friendly witness called by the complainant to corroborate 
testimony already given. 

From ail this évidence I conclude that Mr. Swain sold to Mr. Chalïee 
a machine embodying the flrst and third claims of the patent in suit; 
that the sale was without restriction, though Mr. Swain doubtless 
asked for larger pipes, and Mr. Chaffee informed him that when the 
proposed addition to the mill was made such pipes would be put in; 
that Mr. Swain's reasons for making the sale were — First, a désire to 
introduce his invention and make it known to the public; second, a 
désire tO see how his invention would work, with a view to improving 
the same. I doubt if Mr. Chaffee thought or cared anything about the 
expérimental features of the plan. That which Swain represents as 
promises made to him by Chaffee I believe to hâve been statements of 
intention made by Chaffee in answer to Swain's expression of opinion, 
and his advice concerning the shape and size of draft and supply pipes. 
In fact, no experiment was ever made or attempted, and Swain made 
no attempt to induce Chaffee to alter the pipes so as to make an ex- 
periment possible. Finding his experiment interfered with by the 
smallness of the pipes, as he says, Mr. Swain ceased to bave any inter- 
est in the Moodus installation, and left the property, without more, 
to Mr. Chaffee. The latter was entirely at liberty to sell the machine 
separately or in situ to any purchaser he could flnd. 

Rev. St. § 4886, authorizes the patenting of a machine "not in public 
use or on sale for more than two years prior to his [the patentee's] 
application." A certain kind of expérimental use is held to be with- 
out the language just quoted, but it seems to me that the sale to 
Chaffee and the use at Moodus were within the statutory exception. 
Fruit- Jar Co. v. Wright, 94 U. S. 92, 24 L. Ed. 68; Egbert v. Lii^mann, 
104 U. S. 333, 26 L. Ed. 755; Hall v, MacNeale, 107 U. S. 90, 2 Sup. 
et. 73, 27 L. Ed. 367; Manning v. Glue Co., 108 U. S. 462, 2 Sup. Ct. 
860, 27 L. Ed. 793; Manufacturing Co. v, Sprague, 123 U. S. 249, 256, 
8 Sup. et. 126, 31 L. Ed. 143. 

In the last case it was said: 

"A use by the inventer for the purpose of testlng the machine, In order by 
experiment to devise additional means for perfecting the success of its opéra- 
tion, is admissible; and where, as incident to such use, the product of its 
opération is disposed of by salé, such profit from its use does not change its 
character; but where the use is malnly for the purposes of trade and profit, 
and the experiment is merely ineidental to that, the principal, and not the 
incident, must give character to the use. The thing implied as excepted out 
of the prohibition of the statute is a use which may be properly characterized 
as substantlally for purposes of experiment. Where the substantial use Is not 
for that purpose, but is otherwise publie, and for more than two years prior 
to the application, it cornes within the prohibition. The language of section 
4886 of the Revised Statutes is that 'any person who has invented or discovered 
any new and useful • * • machine, • • • not in public use or on 
sale for more than two years prior to his application, • • • may » • • 
obtain a patent therefor.' A single sale to another of such a machine as that 
shown to hâve been in use by the complainant more than two years prior to the 
date of his application would certalnly hâve defeated his right to a patent, 
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and yet, durJng that perlod In whlch Its use by another would hâve defeated 
Ms right, he himself used It for the same purpose for whlch It -would hâve 
been used by a purchaser. Why should the similar use by himself not be 
counted as strongly against hls rights as the use by another to whom he had 
sold it, unless his use was substantially with the motive and for the purpose, 
by further experiment, of completing the successful opération of his inven- 
tion?" 

See, also, Henry v. Soap-Stone Co. (C. C.) 2 Fed. 78; Delemater v. 
Heath, 7 C. C. A. 279, 58 Fed. 414. 

The cases cited by the complainant are for the most part easily dis- 
tinguishable. In Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. Ed. 
1000, there was no sale of the patented article, and the use made of it 
was af ter the filing of a caveat : 

"Had the city of Boston or other parties used the invention, by laying down 
the pavement in other streets and places, with Nicholson's consent and allow- 
ance, then, indeed, the invention Itself would hâve been in public use, withln 
the meaning of the law. But thls was not the case. Nicholson did not sell It, 
nor allow others to use it or sell it. He did not let It go beyond his control. 
He did nothing that Indicated any intent to do so. He kept it under his own 
eyes, and never for a moment abandoned the intent to obtain a patent for It." 

In Beedle v. Bennett, 122 U. S. 71, 7 Sup. Ct 1090, 30 L. Ed. 1074, 
there was no sale of the patented article, and no use made of it except 
by himself, and for the benefit of the soldiers of the régiment of which 
he was in command. The court said (page 77, 122 U. S., page 1093, 7 
Sup. et., and page 1076, 30 L. Ed.): 

"There Is no évidence in the record of any use or sale of the invention by 
Green before tiis application for a patent, and no évidence from which to 
eonclude that any use of any driven well by others before his application was 
consented to or allowed by him, except in the instances mentioned at Uort- 
land, which were merely expérimental tests, made by himself. Much less is 
there any évidence to show that there was any use of the invention by others 
for more than two years prier to his application." 

In Pitts V. Hall, 2 Blatchf . 229, Fed. Cas. No. 11,192, and McCormick 
V. Seymour, 2 Blatchf. 240, Fed. Cas. No. 8,726, the question was of 
the use of an invention wittiin two years of the date of the application. 
In Harmon v. Struthers (0. C.) 57 Fed. 637, there was no sale of the 
patented article, and no money paid for its use. In Graham v. 
McCormick (G. C.) 11 Fed. 859, the strongest case which the complain- 
ant has bsen able to ând, the sale was on trial and warranted by the 
patentée. In Innis v. Boiler Works (0. C.) 22 Fed. 780, the sale was 
not absolute, but with the right of jeturn. In Eastern Paper-Bag 
Co. v. Standard Paper-Bag Co. (C. C.) 30 Fed. 63, it was held that a 
process patent was not avoided by the sale of imperfect machines 
which would not work the process. 

In Sinclair v. Backus, 5 Ban. & A. 81, 84, 4 Fed. 542, Judge Lowell 
said: 

"Another question, which always arises, Is whether the use was wlthin the 
limits of a justifiable test or experiment. I hâve read the évidence with great 
care, and am satisfied that Moore did not malie a wrench for sale until 
wlthin two years before his application. As the value of his invention was not 
for his Personal use, as Is often the fact with manufacturers who improve a 
machine usèd in their particular business, so much as for the sale of the 
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tools or the royalties, ' I consider tl(lé fact very Important. * ;•:,•' The 
point wbich the défendant takes as to the use by Edminster is that Hoore per- 
mitted hlm tp try the wrench in ordei: to Induce him or his father to take an 
Interest in it and help Moore in procuring a patent. The witness so puts it; 
but I consider It too nice a point to say that the future patentée, when he 
permits a person to test his tool by a short use, with a view to interest him 
in its being patented, is net testing his tool, but only the mind of the bor- 
rower. I do not know that an inventer is bound to satisfy his own mind alone 
by his experiments. The question to be determined is not only whether the 
tool will worlî, but in what modes and Wlth what advantages over old tools; 
how well it will work and how cheaply; and I am of opinion that he may, in 
such a case as this, test not only its patentabiUty, but the degree of it, if I 
may so say, — that is, whetîier It Is \^orth while to patent it. I must not be 
understood as speaking of a case in whlch the tool or thing patented bas been 
sold more than two years before the application." 

ExperjmeBtàl use is of two sorts: (1) In order to enable the in- 
ventor to test the practicability or utility of his invention, and to 
prove and perfect the same. Experiments of this sort cannot, in the 
nature of things, always be made hj an inventor alone, but must some- 
times be carried out bj placing the invented article in the hands of 
others. A use solely for experiment of this sort to satisfy the in- 
venter, ând, perhaps, as Jndge Lc>wéll suggests, to satisfy some one 
from whom the inventor hôpes to receive aid in patenting the inven- 
tion, is not deemed à public use, Within the meaning of the statute. 
(2) In order to satisfy the public that the article invented is adapted 
to meet a public need. To secure publie favor for the invention, the 
inventor commonly desires to secure, even at some pecuniary sacrifice, 
a considérable amount of this sort of expérimental use, but, in my 
opinioù, an experiment of this sort, when carried out by means of an 
unrestricted sale to and unrestMcted use by a stranger, is not the 
less a public use, within the meaning of the statute. 

The installation at Moodus, therefore, disposes of the first and fhird 
claims in suit. The second claim differs from the third only in the 
prolongation of the partition through the entire length of the educt. 
In this prolongation there appears to me to be no invention. Bill 
dismissed, with costs. 



PELOTJZB SCALB & MFG. CO. V. AMERICAN CUTLERY CO. et al. 
(Circuit Court of Appeals, Seventh Circuit. May 31, 1900.) 

No. 644. 

1, Patents — Designs. 

The essence of a design In the vlew of the patent law résides, not In 
the éléments individually, nor in their method of arrangement, but In the 
impression made through the eye on the mind of the observer, either of 
gracefulness or strength, or both combined, but, In any case, of the 
uniqueness and character of the structure as a whole. 

2. Same— iNlTRtNaEMENT— DBiSiGîr for Scalb Fbame. 

The Gilflllan design pateût No. 25,327 for a design for a scale fra.me 
held not infrînged. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
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The bill Is to restrain infringement of Letters Patent, Design No. 25,327, 
dated March 31, 1896, and Issued to Esslngton N. Gilflllan for Design for a 
Scale Frame. Tbe drawlng accompanying the patent is as follows: 




The effective portion of the Letters Patent is as follows: 

"The leading features of my design consist of a plate A and a standard 
or upright portion B, having a lateraUy-projecting arm C, carrying a scale 
plate or dial D. 

"The plate A forms the foot of the scale frame and Is arrangea in a sub- 
stantially horizontal position, and from the edge of this plate rises the 
standard B of frame, from the upper end of which the arm of frame pro- 
jects in a substantially horizontal direction. The scale plate or dial D is 
round or circular and is apparently supported !n a vertical plane or upright 
positioii at the end of the arm C a short distance above the plate A. 

"Having thns described my design, what I claim as new, and désire to 
secure by Letters Patent, Is — 

"The design for a scale frame, substantially as herein shown and de- 
scribed." 

The appellees' Scale Frame (quarter front vlew), charged to be an Infringe- 
ment, is as follows: 
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A. Bide \le\r of the same Scale Fiame la as follows: 




The flrst of the foUowing cuts Is a slde vlew of appellant's Scale Trame, 
wlth mechanlsm assembled; the second a side vlew of appellees' Frame, 
witb mechanlsm assembled, and slde plates left off: 




F. A. Hopkins, for e^pellant. 
P. C. Dyrenforth, f(«| appellees. 

Before WOODS and GROSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

After the foregoing statement 6t the case, GEOSSCUP, Circuit 
Judge, delivered the opinion of the court, as foUows: 

Design, in tj^vléw of the patent law, is that characteristic of 
a physical suhltance which, by meàns of Unes," images, configura- 
tion, and the liÈé; taken as a whole, makes an impression, through. 
the eye, upon the mind of the observer. The 'essence of a design 
résides, not in the éléments individually, nor in their method of ar- 
rangement, but in the tout ensemble— in that indefinable whole that 
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awakens some sensation in the observer's mind. Impressions tlius 
imparled may be complex or simple; in one a taingled impression 
of gracefulness and streng-th, in anotlier ttie impression of strength 
alone. But whatever the impression, there is attaclied in the mind 
of the observer, to the object observed, a sensé of uniqueness and 
character. 

The pith of the design under considération does not' réside alone 
in the upright standard with its laterally projecting arm. Like 
standards and arms — for instance, in sewing machines and notarial 
stamps — are common in the useful arts. The standard, the arm, 
and the dial, as a whole, eonveying the impression that the dial, 
with the weights common to a scale, is supported by the unaided 
strength of the standard and arm alone, is the underlying concept 
of the design. Its claim to novelty and merit as a design, as ex- 
pressed in the terms of the patent, résides in this appearance of 
strength. 

A single glance at the appellees' Scale Frame reveals the absence 
of such appearance. The observei-'s mind sees at once that the at- 
tenuated elbow — a single thickness of sheet métal — would not bear 
the weights ordinarily imposed upon scale frames. The web lead- 
ing from the dial to the base is neither a non-essential nor a subter- 
fnge — it is seen instantly to be a necessary aid in the task of up- 
holding the load. The impressions conveyed by a look at the two 
designs are entirely dissimilar; one is that of a strong arm held ont 
to support the load and sufficient to its pnrpose; the other that of a 
box-scale frame, each part of which — the frontal sheet included — 
is essential to support the weight. No one who has caught a sensé 
of the individuality of the former could be misled into confounding 
it with the latter. 

There is, in our opinion, no infringement shown in this case, and 
the decree of the Circuit Court must, therefore, be afîirmed. 



SCOTTISH TJNION & NATIONAL INS. CO. T. HAGAN et al. 

(Circuit Oourt of Appeals, Thlrd Circuit June 1, 1000.) 

No. 5. 

Insurance— Construction op Polict— Subséquent Transfbk of Propehtt. 
The fact tliat a policy insured the owuer of a tuRboat "for account of 
whom it may concern" is not Inconsistent witli, and dops not abiogate, 
a furtiier printed provision of the policy that it should be vold "if any 
change, other tban by the death of an iusuved, talie place in the Interest, 
tltle, or possession of the subjcct of Insurance," where It Is not shown 
that the owner in fact intended to insure the interest of any subséquent 
purchaser, since the rétention of the printed clause precludes any infer- 
ence of such an Intention; and, a subséquent sale by the owner of a hulf 
Interest in the boat and in the Insurance, without the knowledge or con- 
sent of the insured, invalidated the policy. 

Appeal from the District Court of th.e United States for the Eastem 
District of Pennsylvania. 

Henry R. Edmunds, for appellant. 
Horace L. Cheyney, for appellees. 

Before ACHESON. DALLAS, and GRAT, Circuit Judges. 
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DAHiAS, Circuit Judge. By the libel in thîs case the appellees, 
Peter Hagan and Edward F. Martin, claimed to recover from the ap- 
pellant, the Scottish Union & National Insurance Company, upon a 
are policy on a tugboat, insuring Peter Hagan & Co. for account 
of whom it may concern. The court below entered a decree for the 
libelants (98 Fed. 129), and thereupon the insurance Company ap- 
pealed. 

The policy provided that it should be entirely void "if the interest of 
the insured be other than unconditional or sole ownership, • • • 
or if any change, other than by the death of an insured, take place in 
the interest, title, or possession of the subject of insurance, * * * 
whether by légal process or judgment, or by voluntary act of the in- 
sured, or otherwise, or if this policy be assigned before a loss." A 
change did take place in the interest, title, and possession of the boat; 
for Hagan, during the life of the policy and before loss, sold a one-half 
interest therein (including a half interest in the policy) to Martin, and 
Martin became master of the boat. The company had no knowledge 
of this transaction, and, of course, did not consent to it. Soon there- 
after the boat was destroyed by flre, and, the company having refused 
to pay, Hagan and Martin flled this libel, alleging that at the time of 
the flre each of them was the owner of one-half part of the tug. 
Were they entitled to recover? They certainly were not, unless the 
provisions of the policy which hâve been referred to were superseded 
and whoUy set aside by the words "for account of whom it may con- 
cern"; and, in our opinion, they were not. It is true that the writ- 
ten terms of the policy willcontrol where they are in plaln conflict 
with its printed clauses; but no part of the instrument is to be re- 
jected if it can be maintained as a whole, and in the présent instance 
the printed provisions in question and the written words "for ac- 
count of whom it may concern" are not irreconcilably répugnant. 
That the policy was issued for account of whom it might concern ia 
undeniable, but whom could it concern? Possibly, the then existing 
or future creditors of the boat, or, perhaps, the constituents of Peter 
Hagan & Co.; but, no matter for whose account the insurance may 
hâve been effected, it cannot be supposed that it was taken for the 
benefit of any one who, by the express, though printed, terms of the 
contract, was distinctly excluded from having or acquiring any inter- 
est under it. It is not necessary to our conclusion that we should 
question the rule of law which was applied by the court below, and 
we do not do so. It is not doubted that a policy in the name of a 
spécial party, on account of whom it may concern, will cover the inter- 
est of the person for whom it was intended by the party who ordered 
it, although the particular person intended was not known; but 
we find nothing in this case to support a finding that Hagan intended 
to insure a subséquent vendee of the boat, or of an interest therein. 
On the contrary, we think, as we hâve already said, that the rétention 
in the policy of the provision that it should be entirely void if any 
transfer in interest, title, or possession should be made, absolutely pre- 
cludes the inference of an intent to make the policy applicable to any 
nerson claiming under or by virtue of such a transfer. Stipulations 
of this sort are of no little importance. It is manifest that insurers 
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regard them as quite material, and the courts, we think, should not 
liesitate to enforce them wlierever it is reasonably possible to give 
them effect. Schroedel v. Insurance Ce, 158 Pa. St. 439, 27 Atl. 1077 ; 
Oldham v. Insurance Co. (lowa) 57 N. W. 861. Tlie decree of the dis- 
trict court is reversed, and the case will be remanded to that court, 
with directions to enter a decree dismissing the libel, with costs. 



THE N. AND W. NO. 2. 
(District Court, B. D. New Yoric. June 2, 1900.) 

1. TuG AND Tow — Groosding of Tow — Fault. 

A tug with two heavily laden tows on a line, the -whole estending 2,400 
feet in length, was passing througla a channel near the northern limit, 
which curved so as to require the tug to Iteep continually clianging her 
course to the southward. There was sufficient room to pass through in 
safety, biit the flrst tow, which was a schooner converted into a coal 
barge and in charge of a master, failed to follow closely the changlng 
course of the tug, and got beyond the limits of the ehannel, grounding in 
the shallow water. Hdd, that the tug was in fault because of the fallure 
of the master to Iseep wateh to see that the tows were foUowing so as to 
keep Inside the ehannel, and that the master of the tow was also in fault 
for not using the helm, as he might hâve done, to Iseep her in the course 
of the tug, and within the line of buoys which marlied the ehannel. 

2. Same— Pkoximatb Cause of Loss of Tow. 

ïhe tug havlng afterwards made an attempt to rescue the tow, which 
was unsuceessful owing to a severe storm, because of which the failure 
could not be attributed to the fault of either vessel, the original grounding 
must be regarded as the proximate cause of the subséquent loss of the tow 
and cargo in such storm, and the damages divided accordingly. 

In Admiralty. Suit against a tug to recover for the loss of her tow. 

Eobinson, Biddle & Ward, for libelant. 

Butler, Notman, Joline & Mynderse, for claimant. 

THOMAS, District Judge. This action is for the loss of the barge 
Crockett and her cargo from grounding by the alleged négligence 
of the tug which had her in tow. On February 11, 1899, at 11 a. m., 
the steam tug N. and W. No^ 2 arrived olï Sandy Hook. She had 
in tow the David Crockett, converted from a ship into a barge, and 
after her was the barge N. and W. No. 4, both laden with coal. The 
Crockett was 218.8 feet in length, 41 feet in breadth, and 27 in depth, 
and drew 24 feet, while the barge N. and W. No. 2 drew 19 feet of 
water. The hawser between the Crockett and the tug was 200 
fathoms in length, and that between the Crockett and N. and W. 
No. 4 was 175 fathoms in length. The day immediately preceded 
the several days of severe storm of February, 1898, and the captain 
of the tug apprehended difficulty on account of the ice which was 
coming out on the ebb tide. Therefore, he turned back to sea, and, 
circling the lightship, came back again to the entrance of Gedney's 
Channel, at about half after 2 o'clock, when the strength of the 
ebb tide was spent, the wind light from the northwest, and the 
weather clear. The northern limit of the channel is indicated by 
a séries of buoys, and the tug N. and W. No. 2 foUowed the course 
of such buoys, at a distance of 300 or 400 feet therefrom, until the 
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Crockett suddenly brougM up aground; whereupon the barge N. and 
W. No. 4 coutinued lier forward movement past the port eide of 
the Crockett, and thereafter sagged down, under the influence of 
the wind and tide, upon the schooner Helen, at anchor in the main 
channel. Inasmnch as the channel at this point is at least 3,000 feet 
wide, the tug is accused of négligence in selecting a course so near 
its northern limit, while there was ample space to the eouthward. 
Indeed, shortly preceding the N. and W. No. 2, and within her sight, 
were the tug Ice King, with a coal laden barge in tow, and the tug 
N. and W. No. 1, towing two large, coal-laden barges, who safely 
passed south of the schooner. llie reason assigned by the master 
of the tug for failure to pursue this same course was that the schooner 
Helen had been seen by him, apparently drifting eoutherly across 
the channel, and that he feared to go south of the Helen, lest the 
latter might continue her drifting, and corne in contact with some 
portion of the tow. It is undoubted that there was more space and 
ampler opportunity to pass to the south ward of the schooner; but 
the schooner had been drifting, ai^d the master of the tug N. and W. 
No. 1 passed southerly of the schooner, and stated that, from knowl- 
edge derived during such passage, he would, if in command of No. 2, 
hâve tried to go to the northward. There is other évidence justifying 
the conclusion that the mère sélection of the passage north of the 
schooner was not négligent in itself, and that there was reasonable 
opportunity for a compétent navigator to make the passage. The 
question foUows, why did the Crockett ground? The course of the 
tug and tow, and the places of the varions happenings, are illustrated 
by the sketch included herein: 




A— B. Course of tug and tow to entrance to Gedney's Channel. 
B— C. Course of tug and tow through Gedney's Channel. 
C — F. Course of tug and tow when entering main channel. 
0— D. Course of tug and tow projected when Crockett grounded. 
M, Place where Crockett grounded, as claimant states. 
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The tug was steered so as to make a course parallel with the buoye, 
and the above delineation was made by the master of the tug at 
the time of trial. In the main channel that course is given as W. 
by S., but on account of the set of the tide the heading of the tug 
was W. ^ N. But the précise headings need not be determined ac- 
curately. The tug was near the north line of the channel, and the 
important considération is that the tug was from time to time chan- 
ging her course. 

From the foregoing statements it appears that the conditions were 
thèse: A powerful tug, with a tow 2,400 feet in length, proceeding 
westward on a clear day, encountered a channel 3,000 feet wide, 
whose waters were disturbed only by the last of the ebb tide, setting 
southeasterly, and by a light wind from the northwest. The only 
obstacle to the passage was a schooner at anchor, which had drifted 
across the northern limit of the channel, but was now stationary, 
although the master of the tug apprehended that it was still drift- 
ing. But the master states that there waa quite room enough to go 
to the northward of it, and there was certainly space enough to the 
southward; hence there were no impediments to a safe passage. 
Yet with ail this opportunity the Crockett brought up on a shoal 
beyond the northern boundary of the channel. The grounding of 
her tow, under circumstances so fair, would seem to suggest négli- 
gence on the part of the master of the tug, in the absence of accusa- 
tory acts or omissions on the part of the master of the Crockett, 
for the fault must lay with one or both of thèse offlcers. The tug, 
foUowing a practice which is somewhat customary, makes accusa- 
tion that the barge sheered to the starboard, and went 400 feet out 
of her course. It seems improbable at the outstart that the Crockett, 
compelled forward along the course of, and by, a powerful tug, and 
steadied aft by a large, heavily-laden barge, deflected to the north- 
ward along the line of greatest résistance, against the combined ad- 
verse forces of tide and wind, unless (1) the master of the Crockett, 
by accident or design, steered her out of her course, of which there 
is no évidence; or (2) the Crockett did not follow the tug as she 
gradually tumed to the southward. It appears that either the tug 
drew the Crockett upon or too near the shoal place, not making sufiS- 
cient allowance for her turning, or the master of the Crockett failed 
to steer her after the tug, or both thèse faults existed. It is not be- 
lieved that the Crockett "sheered," according to the usual meaning 
of the ter-m, although she would appear to sheer if she was not kept 
behind the tug. The fact seems to be that the Crockett did not follow 
the tug, as the évidence tends strongly to show that she was on her 
starboard side at the time of the accident. But why did the Crockett, 
when she was grounded, bear on the starboard quart er of the tug? 
At this time the tug had changed her course to the southward, and 
it is apprehended that she may not hâve made due allowance for 
the Crockett, which was 1,200 feet behind, and which would not 
continue upon a correct course unless duly and sufdciently influenced 
by the swinging tug, or by her own helm, or by both. But the mas- 
ter of the Crockett seems not to hâve starboarded his wheel, although 
he must hâve seen, or at least he should hâve seen, the necessity of di- 
recting his course so as to follow the tug, which was obliged to 
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change, from time to time, to follow the Une oî buoys. The very 
factthalt tiie to^ was of such length, and that it was in such proximity 
to ïhe.Qortherly shore, imposed upoiiJ:he tug the observance of in- 
, qreased çare, and if the passage seemed perilous, as the libelant now 
claima, the; master of the Crockett himself was bound to use some 
spécial pcvidence in the performance of his well-deiined duty of keep- 
ing the Crockett in the wake of the tug. Nothing but the momentum 
given to the Crockett carried her forward, and she would not hâve 
gone suflîciently forward to strike, if the course upon which she had 
been placed had not been near — ^it need not be adjudged dangerously 
near — ^the shoal places; and she would hâve been defiected from, 
or would not hâve continued upon, her final course, had the master 
of the tug kept the Crockett uhder observation and made proper al- 
lowance for her turning, or had the master of the Crockett been alive, 
as he seemed not to be, to the fact that his vessel was not folio wing, 
and had starboarded with référence to that condition. It will be 
observed that the master of the Crockett states that his vessel did 
not siheer, — did not deviate from an accurate traction after the tug, — ■ 
and hence he took no measures in steering which would be suitable 
in such event. It seems fairly inferable that the Crockett was for 
this reason in fault, and, considering the circumstances, the tug 
should not be exculpated. The master of the tug was aware that 
he was near the northern limit of the channel. He knew that his 
tow, nearly equal in length to the entire width of the channel, and 
upon his own estimate nearly 3-| times longer than the space be- 
tween the schooner and the limit of the northern channel, was to 
be carried between such schooner and such limit, and yet his view 
of his boat was obseured by the back of the pilot hou^e, which was 
without Windows. His crew was forward, no person was on the 
stern of the tug to watch whether the tow was following, and this 
continued se long that the Crockett went oïï the desired course 400 
feet, and grounded, before her aberration was discovered by the 
master of the tug. In making his way it was necessary for such mas- 
ter to calculate both for his tug and tow; to observe, or to be ad- 
vised, whether his calculations were sufScient and effective. But 
he did nothing to verify the safety of his course, and left the tow to 
go where it might be carried. The fact was that it was carried too 
far northward; it did not follow the tug with sufacient quickness 
for safety. So, little by little, the Crockett went off until she was 
outside of the proper channel. Now, the master of the tug should 
hâve made better allowance of epace for the Crockett to come around, 
and he should hâve kept watch himself, or he should hâve placed an- 
other on watch, for the purpose of seeing how the provision he had 
made was availing. He did neither. To this he would answer that 
he was priyileged to rely upon the master of the Crockett for the 
proper traction of the vessel. Indeed, that person did hâve a duty 
in that regard; but it ig considered that the schooner was quite too 
near the northern limit of the channel, and the tow was quite too 
long and cumbersome, to permit the sole responsibility of its correct 
following to be laid upon the masters of the vessels in tow. It waa 
the duty of the master of the tug to be vigilant in observing where 
his tow was. He was not permitted to look forward alone. His 
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task was to take along the tow, and he should hâve been watching, 
or liave placed another to watch, how he was effecting the resuit. 

But the Crockett was not lost at this time. She grounded, and 
the libelant claims that she never substantially changed her posi- 
tion until she went to pièces, in conséquence of the storm that fol- 
lowed for several days. If so, the influences already considered were 
the proximate cause of the disaster, and the libelant may not claim 
further fault on the part of the tug. But the claimant's witnesses 
show that the Crockett drifted further northward, and about a mile 
from the first place of grounding, and that the tug, on the second 
day of the accident, in a blinding snowstorm, pulled her off and 
towed her to the main channel, and that thereupon the Crockett vio- 
lently crossed from the port side of the tug, taking a sheer to the 
northward, drawing the tug after her, and flnally brought up near 
Flynn's KnoU, north of buoy No. 6. The tug's statement seems to 
be more crédible, for it is quite improbable that the tug's witnesses 
could hâve imagined that they towed the Crockett a mile, and into 
the main channel, unless there was something of truth behind the 
statement. They were the active agents; the master of the Crockett 
was passive, and unconscious of the event and the arduous labors 
of those on the tug. The storm was raging, and little could be 
seen, and what was done or left undone seems to add or detract noth- 
ing from the crédit or discrédit of either party, as it theretofore 
existed. The first grounding, considering the tempestuous weather 
in which the rescue was undertaken, should be regarded as the proxi- 
mate cause of the Crockett's loss. The conclusion that the master 
of the tug was négligent, if not in permitting the barge to go too 
near the northerly limit of the channel, yet at least in failing to make 
any observation of his tow, and that the master of the barge con- 
tributed to the grounding by failing to observe the position of his 
vessel, and to put his wheel to starboard to correct a déviation that 
should hâve beea apparent, must lead to a division of the damages, 
with costs. 



ERRATT V. HUMPHREYS. 

(District Ckjurt, N. D. California. June 22, 1900.) 

No. 11,995. 

Admikaitt— Costs— Settlement out of Court. 

In a suit in admiralty, In forma pauperis, to reoover for services ren- 
dered by libelant as master of a vessel, the oflicers of court cannot be 
deprived of their fées by a settlement out of court; and where the de- 
fendant makes such settlement without the knowledge of the libeiant's 
proctor, and obtains a writing dismissing the suit, he will be taxed with 
the costs. 

In Admiralty. 

H. W. Hutton, for libelant. 
Charles F. Humphreys, pro se. 

DE HAVEN, District Judge. This is a libel in personam, in which 
the libelant seeks to recover a balance alleged to be due him from 
the défendant for services rendered as master of the schooner Mil- 
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dred E. upoii ia TOyage from San Francisco to Alaska. At the time 
of the commencement of the actioû the libelant filéd an aflBdavit stat- 
ing his inability to pay costs or to give security therefor, as proTided 
in the act of July 20, 1892 (27 Btat. 252), and was thereupon allowed 
to commence and prosecute the action without prepayment of fées 
or costs or giring security therefor. The défendant answered, and 
the action was subsequently compromised and settled without the 
consent or knowledge of the proctor for libelant. By the tenas of 
the settlement ùo provision was made for the payment of costs, and 
the libelant éxecuted and delirered to the défendant a writing in 
thèse words: 

"In the District Court of the United States In ana for the Northern District 
of Callfornla. In Admlralty. 

"Frederick A. H. Brratt, Libelant, v. 0. F. Hiimphreys, Défendant 

"Now cornés thç libelant above named, and files this, his dlsmissal of sald 
action; hereby cërtifying that the claim of said libelant against said défendant 
bas been satisflèd. Wherefore libelant aslis that the said action b'e dismissed. 

"F. A. H. Brratt, Libelant." 

Thereafter the cause wasj on notice, brought on for hearing, and 
the only question presented for décision is whether the défendant is 
liable for the Costs of the action notwithstanding his settlement with 
the libelant. 

In actions by seamen for the recovery of wages, both in rem and in 
personam, the rule most generally followed in courts of admiralty 
iB that ofiBcers of court cannot be deprived of their fées "by an out- 
door settlement with a seaman, where his right is clear, and where 
he must hâve recovered debt and costs in the prosecution." The 
Sarah Jane, 1 Blatchf. & H. 401, Fed. Cas. No. 12,348; The Victory, 
1 Blatchf. & H. 443, Fed. Cas. No. 16,937; The Ontonagon, 19 Fed. 
800; Angell v. Bennett, 1 Spi*. 85, Fed. Caa No. 387; Collins v. Nick- 
erson, 1 Spr. 126, Fed. Cas. No. 3,016. I am unable to distinguish 
this case in principle fi^om those above cited. The défendant knew 
that the action was commenced without the prepayment of fées and 
costs, and without giving security therefor, and such costs ought to 
hâve been provided for in the settlement. To hold otherwise, and 
permit the payment of costs incurred by a litigant suing, as in this 
case, in forma pauperisj to be evaded by an "out-door settlement," 
would be unjust to the clerk, marshal, and proctor of the libelant, 
and would, in the language of Judge Coxe in delivering the opinion 
of the court- in the case of The Ontonagon, 19 Fed. 800, "encourage 
practices which the court should be slow to sanction." Judgment will 
be entered against the défendant for costs. 



MTJNSON V. STEAITS OF DOVER S. S. CO., Lîmlted. 

(Circuit Court of Appeals, Second Circuit. May 24, 1900.) 

No. 162. 

1 Arbitration— Brkach of Aobbement to Abbitkatk— Recovekt of Dam- 
ages. 

Substantlal damages are not recoverable for breach of an agreoment to 
arbitrate any dispute which might arise under a contract, where such agree- 
ment remains wholly executory, becauâe there Is nothing by which the 
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damages can be measured; the fact that one party, refusing to abide by 
the agreement, brought a suit upon tlie contract, In which he was de- 
feated, but was not required to pay tlie costs, does not entitle the other 
party to recover the costs expended in defending the suit as damages for 
breach of the agreement to arbitrate. 
2. Admiralty — DisMissAL op Suit. 

In admiralty, as in equity, It Is within the discrétion of the court ta dis- 
miss a suit without costs, where the complaining party is entitled to nom- 
inal damages only. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Charles S. Haight, for appellant. 
J. Parker Kirlin, for appellee. 

Before WALLACE, LACOMBE, and SHIPMANT, Orcuit Judges. 

WALLACE, Circuit Judge. The court below dismissed the libel 
in this cause upon sustaining the exceptions of the respondent 99 
Fed. 787. The décision proceeded upon the theory that the libelant 
was not entitled to recover any damages by reason of the breach by 
the respondent of the arbitration covenant in a charter party entered 
into between the libelant and the respondent. The charter party 
contained, among others, the following clause: 

"That, should any dispute arise between the owners and the charterers, the 
matter in dispute should be referred to three persans at New York, one to be 
appointed by each of the parties hereto- and the third by the two so chosen; 
that their décision, or that of any two of them, shall be final, and, for the 
purpose of enforcing any award, this agreement may be made a rule of the 
court." 

Différences arose between the parties as to the liability of the 
libelant, under the terms of the charter party, for the détention of 
the vessel beyond the period for which it had been chartered. The 
libelant thereupon notiiied the respondent that he was willing to ar- 
bitrate, and requested him to comply with the provisions of the char- 
ter party in that regard; but the respondent refused, and brought an 
action in admiralty to enforce the liability, claiming a recovery of 
about $8,000. In that action the court decided that the présent 
libelant was not liable for the détention of the vessel, and decreed in 
his favor, but without costs. He was subjected to necessary ex- 
penses in defending the action amounting to over $500. The libel 
allèges thèse facts, and also allèges that the expenses of arbitrating 
the dispute would not hâve exceeded $50. 

Covenants in contracts to arbitrate any disputes that may arise in 
fulfllling the obligations of the parties are commou, but it is sig- 
nificant that there are no adjudged cases in which there bas been 
a recovery when the breach consisted merely in the refusai to enter 
upon an arbitration. The explanation is doubtlees to be referred to 
the impossibility of proving substantial damages. There are many 
cases in the books where, there having been an actual submission, 
damages hâve been allowed for a subséquent revocation. In such 
cases the receding party bas led the other into the expense of 
making a futile experiment, and the expenses incurred thereby resuit 
directly from his act, and can be deflnitely ascertained. But where 
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nothing lias been done in partial exécution of the covenant, and the 
covenant does net flx anytiiing by way of penalty or liqnidated dam- 
ages, the loss arising from a refusai to fulfill is usually wliolly con- 
jectural, because it is impossible to prove that the party would 
hâve proflted by the arbitration. Livingston v. Balli, 5 El, & Bl. 132, 
is the only reported case in which the action was for the breach 
of the covenant while purely executory; but that case arose upon 
demurrer, and the court did not hâve occasion to consider the rule 
of damages. Two other décisions are cited for the appellant. Havsr- 
ley V. Hodge, 7 Vt. 237, and Day v. Bank, 13 Vt. 97. In the flrst 
of thèse cases it was agreed that a pending action between the par- 
ties should be discontinued and submitted to arbitration, and, the 
défendant having subsequently revoked the submission, the court 
held the plaintiff entitled to recover the costs and expenses which 
he had incurred in the discontinued suit. The case falls within the 
principle of those where the expenses of the revoked arbitration are 
allowed. The défendant had indueed the plaintiff to abandon one 
experiment upon the promise that he would abide the event of an- 
other, and the plaintiff's loss was the necessary outlay he would 
be obliged to incur a second time to reinstate himself in his original 
situation. In the second of the cases the plaintiff had released a 
cause of action against a third person upon the agreement of the de- 
fendant to pay such a sum as arbitrators should award. The défend- 
ant revoked the submission, and the court held the plaintiff entitled 
to recover, not only for his costs incUrred in the arbitration, but 
also for the amount of his claim against the sheriff. In this case 
there was, besides the expenses of the arbitration, the basis for a 
substantial recovery because the plaintiff had lost his cause of action. 

Upon the facts stated in the libel, we are unable to see how the 
appellant is entitled to more than nominal damages. While he has 
been subjected to the expenses of defending an action in admiralty, 
and while we are to assume as true the statement in the hbel that 
the costs of an arbitration would hâve been much less, it does not 
follow that he has sustàined any loss by the breach of the covenant 
to arbitrate, because it is intrinsically impossible to ascertain what 
décision the arbitrators would hâve reached. Non constat that the 
award would hâve been in his faTor, or that it might not hâve been 
against him in an amoUnt muCh larger than his expenses of the action. 

Taking a broader view of the case, there sêems to be no sound 
reason for allowing as damages for the breach of such a covenant 
the expenses incidental to a hearing and décision by judicial tribunal, 
—a mode of adjudicating the rights of the parties under the contract, 
which is, theoretically, ât least, the saf est and best devised by the 
wisdom and expérience of mankind. 

Without concurring in ail of the vîews expressed in the opinion 
of the leamed judge in the court below, we think his décision was 
substantially correct, and that the decree should be aflBrmed. In ad- 
miralty, as in equity, it is in the discrétion of the court to diemiss 
a suit, where the party is entitled to nominal damageô only, without 
costs, as was done in this case. Barnett v. Luther, 1 Curt. 434, Fed. 
Cas. No. 1,025; Herbst v. The Asiatic Prince (D. C.) 97 Fed. 343. 

The decree ia accordingly aiBrmed. 
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OTAHEITE GOLD & SILVEE MIN. & MILL. CO. v. DEAN. 

(Circuit Court, D. Nevada. July 2, 1900.) 

No. 646. 

ï. Water Courses— Rights of Millowners— Mining— Pollution of Water 

OF CliEEK. 

Where there are two ore mills in opération on the same stream, the 
lower proprietor may be compelled to talie some steps and be at more 
expansé tlian lie would if he were the only proprietor on the stream; 
and it is the duty of the upper proprietor to use great care and caution, 
and to take such action as will avoid, as far as possible, any injury occur- 
ring to the lower proprietor by the flow of tailings from bis mill. 
1. Samb—Injdnction— Evidence. 

In maliing préparations to start up a mill for the réduction of gold 
and silver ores, vi'hich had been idle for a number of years. plaintifC 
found the water at the settling tanli, from which the supply of water 
for operating the mill was obtained, contained a quantity of tailings, and 
that after being cleaned out the tailings and débris from above came 
into the tank in such quantifies as might if continued, prevent the 
mill from being nin. Thereupon plaintiff demanded of défendant, who 
was operating a mill above the plaintiff's on the same creek, that he pre- 
vent his tailings from polluting the water, and was given assurance 
that by the time he got ready to start up this would be done. At the 
tlme this suit was commenced détendant was not discharging tailings or 
sédiment into the stream sufficiently to interfère with plaintiff's using 
Its waters for his mill, and had eonstructed a séries of réservoirs by 
which he impounded the tailings, and prevented any injurions matter 
flowing from his mill into the creek. Held, that plaintifC was not enti- 
tled to an injunction restraining défendant from polluting the stream. 

S. Same. 

Defendant's déniai in his answer in such case "that he threatened or 
threatens or intends to dump any tailings or débris from his mill into 
said stream or water of said creek," does not entitle plaintifC to an in- 
junction against the pollution of the waters of the creek by défendant, 
on the grounds that the Injunction cannot injure défendant under such 
circumstances, and that plaintiff is entitled to protection against defend- 
ant's pollution of such waters in the future. 

D. S. Truman, for plaintiff. 

Edward J. McCutchen, Henry Mayenbaum, and Torreyson & Sum- 
merfleld, for défendant. 

HAWLEY, District Judge (orally). This is a suit in equity to ob- 
tain a decree enjoining and restraining the défendant from "in any 
manner using, wasting, obstructing, hindering, delaying, or prevent- 
ing" the waters of Lewis creek, in Lander county, Nev., from running 
to, into, upon, and across the lands of complainant, "and to and into 
the complainant's mill," or from diverting from their usual or natural 
channel and course any portion of the same, or "from polluting the 
same." The pleadings herein are voluminous, presenting many issues 
upon which much testimony was offered. The entire case is, in sev- 
eral of its features, exceedingly interesting, and in many respects im- 
portant. Great latitude was allowed both parties in the introduction 
of their testimony. 

In my opinion, the case must stand or fall upon an issue of fact 
concerning the tailings, and the références made to other issues will 
102 F.— 59 
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be simply for the purpose of giving a more intelligent and better under- 
standing, not only of the facts, but also of the contention of counsel 
and of the circumstances surrounding the case. As a gênerai rule, it 
may be said that, where there are two mills in opération on the same 
stream, the lower proprietor may be compelled to take some steps 
and be at more expense than he would if he were the only proprietor 
on the stream, and that it becomes the duty of the upper proprietor to 
use great care and caution, and to take such action as will avoid, as 
far as possible, within the bounds of reason, any injury occurring to 
the lower proprietor by the flow of tailings from his mill. It is, 
among other things, alleged in the complaint: 

"That said défendant, as aforesaid, is carrying on the business of mining 
and milling of ores, rock, and earth of gold, silver, and other metals at a 
point in said Lewis canon higher up said stream and water course herein 
mentioned as Lewis creelc, and, in so carrying on and conducting the milling 
of his said ores, uses the waters of said Lewis creek in so operating said 
mill; that, by the process of worUing said ores In use by this défendant, ail 
of the refuse of the ores so worked by said défendant in the opération of his 
mill becomes what Is known as 'tailings,' whieh, as the ore aforesaid, after 
being crushed, pulverized, and roasted, and chemically treated, to extract the 
metals therefrom, and after such extraction of said metals therefrom, said tail- 
ings are allowed and permitted by this défendant to escape to and into the 
waters of said Lewis creek at a point above the lands and mill of this plain- 
tiflf; that, by reason of the said acts of this défendant, the waters of said 
stream, and the whole thereof, become and are so polluted and contaminated 
and Impregnated with said tailings that the same cannot be used by this 
plalntiff in its miU boilers for making steam wherewith to run its machinery, 
or iti the working or réduction of its ores, at ail, to the great and Irréparable 
Injury and damage of plaintiff, and to such an extent that, if permitted to con- 
tinue upon the part of the défendant, the business of milling ores of this plain- 
tiff wlll be greatly impaired or whoUy destroyed." 

The défendant in his answer admits: 

"That he is carrying on thé business of mining and milling ores, rock, and 
earth of gold and silver in said Lewis cafion, and he allèges that he uses the 
water of the westerly branch of the eastern fork of said creek sltuated in 
Pittsburg mining district, in said county and state, on the mountain, at or 
near the head of said Lewis cafion, whlch said branch is fed by the water 
of springs in said mountain, and which said branch and springs are herein 
designàted as the 'Dean Branch and Springs.' The said défendant dénies that 
by any process of working ores by said défendant, ail or any refuse of ores 
worked by him in the opération of his mill, or otherwise, or of any tailings 
or débris thereof, are by him allowed or permitted to escape to or into the 
waters of said creek, and Into the said alleged lands, mill, or premises of said 
plaintiff. The said défendant dénies that, by reason of any aet or acts of this 
défendant, the waters of said stream, or any part thereof, running into said 
alleged lands, rqill, and premises, become or are in any wlse polluted or con- 
tamlitated or impregnated with any tailings, or that the same cannot be used 
by plaintiff in its alleged mill boilers for making steam wherewith to run its 
alleged machinery, or in the working or réduction of its alleged ores, to the 
great or irréparable or any injury or damage of plaintiff, or to aUch an or any 
extent that, if permitted to continue the alleged business of milling ores by 
plaintiff, will be greatly or at ail impaired, or wholly or partially or at ail 
destroyed. The said défendant dénies that he threatened or threatens or in- 
tends to dump any tailings or débris from his mill into said stream or water 
of said creek, to flow into or upon said land or mill or premises of said plain- 
tiff, or to divert said waters of said stream other than the waters of said 
Dean branch and springs, and dénies that the using of said water of said 
Dean branch and springs by said défendant does in any wise diminish the 
gnantity of water in said creek that would flow on said land, mill, and prem- 
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ises, or either thereof, of said plaintiff, If the water of saîd Dean branch 
and springs were not used by said défendant. * • « And défendant dénies 
tliat the use by the défendant of the water of said Dean branch and springs 
in any wise affeets the water of said creels for the uses or purposes for which 
the said plaintifE claims the same in Its said bill of complaint." 

There are other allégations of the complaint which were evidently 
drawn upon the theory that the plaintiff was entitled to ail the waters 
of the stream, and to deny the right of défendant to divert any water 
therefrom for any purpose. Thèse averments were denied in the an- 
swer. The testimony shows that, prior to the commencement of this 
suit, Mr. Thorp, the président and secretary and principal etockholder 
of plaintiff, visited San Francisco, Cal., and called upon the défendant 
for the purpose of adjusting the difSculties conceming the water. Up- 
on this point Mr. Thorp testifled: "I wanted him, if he would, to im- 
pound the tailings, and do it properly, and I would give him a lease 
for a dollar a year." Upon the refusai on the part of défendant to ac- 
cept such a lease, this suit was commenced. 

The évidence clearly and satisfaetorily shows that défendant had a 
légal right, by appropriation and bénéficiai use, to the water to the 
extent required to enable him to properly run and operate his mill. 
The fact is that both parties are entitled to the waters of the stream 
for operating their respective mills. This right must be exercised 
with référence to the gênerai condition of the country and the necessi- 
ties of both parties, and not so as to deprive the other of its reasonable 
use. Water in this state is too scarce and valuable, and the necessity 
of its use in milling, crushing, and reducing gold and silver ores too 
great, to allow either an upper or lower proprietor, in a case like this, 
to absorb it ail, or to pursue such a course or contend for any doctrine 
that would prevent its reasonable use by the other, provided it can be 
used by both, by ordinary care and caution, and without unusual ex- 
pense, serious détriment, or material in jury to either. 

It may not be an easy task to deflne with such clearness as to make 
it applicable to ail cases the rights of mine and mill owners, eituated 
in canons and ravines through which streams of water flow, who are 
occupied in extracting the ore from their mines, crushing and reducing 
the same in their mills, and producing the precious metals therefrom ; 
especially as to the rights of the upper and lower proprietors on the 
stream, where both parties hâve an equal right, under the law, to the 
use of the water of the stream. Perhaps the safest rule would be to 
cling with pertinacity to the old and oft-repeated maxim, "Sic utere 
tuo ut alienum non Isedas," and hold that such property rights are al- 
ways subject to it. One thing is certain, — that its application in the 
présent case would préserve the rights of both plaintiff and défendant, 
and work no injury to either. The défendant in operating his mill is 
therefore bound to so use the water appropriated by him for that pur- 
pose as not to interfère with the rights of the plaintiff in operating its 
mill by discharging into the stream tailings, débris, or other deleterious 
matter in quantity or quality which would, to any material extent, 
injuriously affect the rights of the plaintiff to the water necessary 
for the purpose of operating ifs mill. 

It is not absolutely essential that water should be perfectly clear and 
pure in order that it may be used for ordinary milling purposes. If it 
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were, but fev? mills could bê 6|)€fated, especially on the banks of tbe 
mountain streams liké tbe one in question; for the natural flow of the 
water over a sàndy or loose.soil would gather up more or less sédiment, 
while, in the case of heavj: frçshets, which occur every spring, from 
the melting of snow in the mountainsi, rocks, tailings, sand, and other 
débris will cause morë or less inconvenience, détriment, and injury 
to every quartz mill owner, whether thére are any mills above him 
or not. No injunction couia be broad enough or strong enough to 
prevent such. injury. Equity does not requirè the water to be sent 
away from a mill as pure and unadulterated as it was when it left the 
springs or creek before being used in the mill. 

The plaintitt's inill (Highl^nd Chief) is situate about three miles 
below the defendant's niilL ït appears that as early as 1882 there 
were several mining companies ■œorking différent mining claims in that 
locality, in which Mr. Thorp, |hé président of plaintiff, was interested 
as an owner or stockholdérj and that mills known as the "Highland 
Chief" and "Eagle" were erected for the purpose of crushing ores from 
thèse mines; that the mills were operated for a few weeks in 1882, 
when they were cïosed down, and remained idle until 1886, when they 
were started up and operated in the crushing of ore f or a few weeks, 
and were then again closed down, and, fop varions causes, remained 
idle until the sunimer of 1897; that the plaintiff was incorporât ed in 
1888. The plaintiff failed in its efforts to connect itself by title from 
the original owners, but did show that it was in possession of the High- 
land Chief Mill, and some of the other property referred to as having 
>een worked, owned, and operated in 1882 and 1886, under claim of 
title. The complaint in this suit was filed in the state court July 21, 
1897, before the Highland Chief commenced crushing ore in that year. 

The testimony on behalf of the plaintiff is, in substance, to the effect 
that in making préparations, in the spring of 1897, to start up the 
Highland Chiçf Mill, the water at the settling tank, above the mill, 
from which the plaintiff derived its supply of water for the purpose 
oî operating its mill, was fpund to contain a large quantity of tailings, 
and, after lieing cleaned ont, the tailings and débris from above came 
into the tank in such quantities as might, if contihued, prevent the 
mill from being run; that the débris and tailings were of such a char- 
acter, and came in such quantities, as would be liable to choke up the 
pipe, and, even if the water flqwed to the mill in that condition, its ef- 
fect would betoform a scale which might cause the boilers at the mill 
to be burned;, that the boilers would be liable to explode; and that it 
would probably require 50 per cent. more, fuel to get up steam. Mr. 
George, who was then in the employ of plaintiff, in charge of its prop- 
erty, testified that he went up to defendant's mill, and saw Mr. Bous- 
field, the superintendent of the Dean Mill, and told him "that we 
thought of starting up down there, and that the tailings were coming 
down, and asked him if he could do anything to prevent it; and I 
told him, if they would pipe from the tank house up to the big tree, I 
thought it would be about 1,500 feet; that we could get clear water 
for the mill at the lower place, and the tailings would not bother us, 
and it would not be a great expense. He said, Well, you will not be 
ready to start up until June or after, aad by that time the tailings will 
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not be running down there.' He said, *It will cost over |1,000 to do 
that work, and it is too great an expense.' Tiiat was about the amount 
of the conversation we had." Thereafter he served upon Mr. Bousfleld 
the following notice: 

"Lewis, June 5, 1897. 
"W. B. Dean, per J. D. Bousfield, Agent— Dear Sir: You will take notice 
that I am leady to malce use of the wateis of Lewis creek, but, owing to the 
tailings from your mill in said water, am unable to do so. You will there- 
tore prevent said tailings from polluting said water immediately, or I shall 
hâve to take the necessary steps to compel you to do so. 

"S. B. Thorp, 

"Per E. T. George." 

TMs notice was served more than a month prior to the tîme when 
Mr. Thorp visited San Francisco. 

On behalf of défendant it was shown that the Dean Mill was erected 
in 1892, and had been continuously operated since that time, except 
when stopped, for very short periods, by the inclemency of the weather 
or inability to obtain men to work ; that af ter the water was used for 
running the mill it flowed ont from the mill, and the tailings were de- 
posited in a réservoir, which would approximately contain about 2,500 
tons of tailings; that after the liquid material passed from this main 
réservoir it went into a second réservoir, capable of holding 100,000 
gallons of water; that it passed into a third réservoir, of sufQcient 
size and capacity to settle 50,000 gallons of water, and then passed 
into a fourth réservoir, which had a capacity of settling 200,000 gallons 
of water, and from that réservoir the water flowed down into Lewis 
creek in a practically clear and pure condition, so that it could be used 
for any purpose, and would not in any manner interfère with the 
proper working, running, and operating of plaintiiï's mill; that the 
second and third réservoirs were constructed in May or June, 1897, and 
completed before the bringing of this suit, and the fourth was com- 
menced in July or August, 1897, but not fully completed until after 
this suit was brought. The Highland Chief Mill v^as started up in the 
latter part of July or Ist of August, 1897, and ran a few weeks in 
August, and again during the months of October and November, and 
was closed down the last of November, not on account of any diflS- 
culty with, or interférence from, the tailings in the creek, but from 
other causes. 

From the entîre testimony, I flnd the established facts to be (1) 
that at the time this suit was commenced the défendant was not dis- 
charging tailings or sédiment from his mill into the stream to such 
an extent as to interfère with the use by the plaintiff in its mill of 
the water flowing down the natural channel of Lewis creek; (2) that 
the défendant, after using the water from the Dean branch and springs 
in his quartz mill by means of réservoirs built and constructed by him 
for that purpose, impounded the tailings so that the waters from 
said stream when they left the defendant's promises were reasonably 
fit for use in the plaintiff's mill; (3) that the means used by the défend- 
ant to impound the tailings from his mill are ample and sufQcient to 
prevent any injurious matter flowing from his mill into the creek. 

There ie always more or less light substances, deleterious in their 
nature, carried in suspension, flowing with the water, which only set- 
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tles, if at ail, when deposited in the settling tank or cribs, and tlien 
only wh.ere the water is comparatively still. Ânnoyance from this 
source cannot be avoided. 

There was a oonflict in the testimony as to whether or not the char- 
acter of tailings testified to by Mr. Greorge was, in quality or extent, 
such as would materially interfère with the running of plaintiff's 
mill. It is unnecessary to discusS this question or to décide it. There 
was a niass of testimony introduced by défendant as to the various 
Causes which had produced the deposit of tailings in the creek below 
the Works of défendant, and above the plaintiff's mill, Among other 
things, it was shown that several years ago a dam or réservoir had 
been erected on the banks of the creek for the purpose of saving the 
tailings from the old Pittsburg mill; that at différent times a portion 
of the waters of the creek flowed over said réservoir, carrying more 
or legs sédiment and tailings directly into Lewis creek; that in 1895 
or thereabouts a cyanide plant w^s constructed by the Nevada Réduc- 
tion Company, and was operated at dilïerent times during the years 
1895 and 1896, for the purpose; of working the tailings; that in the 
spring of 1897 the réservoir or dam of said company broke, and a 
great quantity of tailings from the same was carried down the etream, 
and deposited above the settling tank from which the plaintifE obtained 
the watef for use in its mill. 

It is clàimed that the accumulation of the tailings in plaintiff's 
settling tank can only be accounted for on the theory that the débris 
and tailings must hâve come from the defendant's mill, because there 
were no other parties at that time at work on the stream above the 
plaintiff's mill. The testimony, When carefuUy weighed and consid- 
ered, does not, in my opinion,: sustain this theory. There is no posi- 
tive évidence that lie flow of tailings or sédiment from the defend- 
ant's mill at that time contributed to any appréciable extent to the 
accumulations of the tailihgs found in the plaintiff's settling tank. 

The plaintiff claims that the défendant, in his answer, having de- 
nîed "that he threatened or threatens or intends to dump any tailings 
or débris from his mill into said stream or water of said creek, to flow 
into or upon said land or mill or premises of said plaintiff," the court 
ought to grant the injunction prayed for herein, because by so doing 
the défendant would not in any manner be injured, and because the 
plaintiff is entitled to be protected, and ought not to be compelled 
to bring another suit, in the event that the défendant should at any 
time in the future allow any tailings or débris from his mill and réser- 
voirs to flow into the creek so as to resuit in injury and damage to 
the plaintiff. This contention cannot bP sustained, under the évidence 
in this case. It is well settled that a court of equity may grant or 
withhold its aid according to the particular facts and circumstances 
of each case. This being true, it naturally foUows that its interven- 
tion ought not to be procured except by the présentation of a substan- 
tial case, where there is a clear and palpable violation of a right. 
Wherever it afflrmatively appears that the plaintiff bas been injured 
or damaged in his righte by the wrongful acts of the défendant, an in- 
junction should be issued. Where some degree of injury has been 
shown, the court would, naturally, hâve the right to consider the 
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probability of îts continuance, and many cases mîght be found where 
it hae been held that, if the injury seems likely to continue, the court 
may grant an injunction. If there was any satisfactory évidence that 
défendant had permitted the mud, sand, sédiment, or tailings to flow 
down the stream from his mill in such quantities as to injure the plain- 
tiff in the opération of its mill, and had taken no steps or précaution 
to prevent euch tlow, and claimed the right to continue so to do, this 
court would not hesitate to grant the injunction, although the injury 
to plaintiiï was very slight, if there was a reasonable probability of its 
continuance or increase. But no authority has been cited which would 
justify this court in issuing an injunction in a case like this, where no 
injury has been occasioned, and no reasonable probability that any 
will occur, on the bare ground that some time in the future the défend- 
ant might change his mind, and do some act which might resuit in an 
injury to the plaintiff. Let a decree be entered in aceordance with 
this opinion, denying the injunction. 



THALLMAN et al. v. THOMAS. 

(Circuit Court, D. Colorado. July 17, 1900.) 

No. 3,795, 

MiNiKG Claim— Correction dp Cali.s. 

A patent to a mlning claim will not be reformed In eqnlty, so as to make 
the calls therein correspond with alleged monuments located on the 
ground, where it appears that for about 16 or 18 years preceding the fillng 
of the blll the alleged monuments were not in place, and there is as mucb 
doubt as to where the monuments were flrst located as there is wbetlier 
the course Is correct. 

Charles J. Hughes, Jr., for complainants. 

S. E. Fitzgerrald and Thomas, Bryant & Lee, for défendant 

HALLETT, District Judge. Ernest Thallman and another against 
T. E, Thomas is a bill to correct the calls in a patent to a mining claim. 
Complainants aver that a mining claim owned by them in the county 
of Ouray (No. 1,902, and called "Nellie") has courses and distances in 
the north and south side lines which do not correspond with the 
monuments as located on the ground; and they désire to hâve the 
patent corrected in respect to the courses between corners 1 and 2, and 
3 and 4, so that they shall correspond with the monuments. The 
différence in the course as claimed by the complainants, and as recited 
in the patent, is 1° 49'. According to the patent, the course from 
corner No. 1 to corner No. 2 is S., 76° 5' W. As claimed by the com- 
plainants, the course should be S., 77° 54' W. Tiie error alleged to 
be in the courges places the west end of the claim 43 feet south, as to 
corners 1 and 4, from that which is given by the courses in the patent. 
The testimony is not much in conflict in respect to what occurred in the 
location of the corners. The surveyor who surveyed the claim for 
location in the year 1881 also made the survey for patent in the year 
1883. He changed the courses very materially in 188;^ from tiiose 
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whicli had been given in the flrst eurvey in 1881. In neither of the 
surYeya was there any location of the monuments by actual measure- 
ment upon the Unes of the daim. In other words, the west end cor- 
ners, 1 and 4, were located by triangulation. The grouud is very 
precipitous from east to west, the claim running up the side of a 
mountain which is said to be a declivity of 35° or more; and the monu- 
ments at the west end are upon ground which is overrun by snow 
slides nearly every winter, so that stakes put up in the usual manner 
are swept away the following winter. Indeed, the only corner which 
seems to be accepted by ail parties as capable of ascertainment, and 
having a bearing tree which would enable them at ail times to déter- 
mine its position, is corner No. 2, which is at the east end of the claim. 
About that there is no dispute. Mr. Mathis, who made the flrst and 
the second sui'veys, is not very clear whether the corners 1 and 4 were 
established in 1883, when the patent survey was made. He testifles 
that they were set up at the flrst survey, and that the second survey 
was according to the monuments as flrst located. Corner No. 1 is 
also a corner of the Ella claim, which lies west of the Nellie. In 
locating that corner for the Ella survey, référence was made to the 
Ella discovery eut, which was 180.7 feet from this corner. Complain- 
ants contend that this is the most satisfactory call which can be found 
for the location of this corner, but it was not made a call at ail in the 
Nellie survey. The calls in that survey are more distant, and entirely 
différent. If those calls be observed, apparently the courses in the 
patent are correct. No witness testifles, and there is no claim made, 
that the corner bas ever been in place since 1883. The rule that 
monuments shall control courses and distances is recognized only in 
cases where the monuments are clearly ascertained. If there be doubt 
as to the monuments, as well as to the course and. distance, there can 
be no reason for saying that monuments shall prevail, rather than the 
course given in the patent; and that is this case. There is just as 
much dbùbt where this monument was flrst located as there is whether 
the course is correct, and therefore it is not possible to say that we 
shall flrst détermine a doubtful point, as to where the monument was 
in fact located, and then give it effect to control what is expressed in 
the patent. Furthermore, it is believed that in any case in which 
parties daim that they shall hold by monuments, rather than by the 
description given in the patent, they must maintain the monuments 
in the position in which they are placed. For some time — something 
like 16 or 18 years — before this bill was flled, this monument was 
not in place. Indeed, the complainants did not discover the error in 
ail that time in their survey. IJnder such circumstances, it is impos- 
sible to entertain the bill, and it will be dismissed at the costs of the 
complainants. 
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(Circuit Court of Appeals, Eighth Circuit July 2, 1900.) 

No. 1,349. 

, APPEAL—Pl/EADISa AKD PrOOP— VAUTASCK— HaIÎMLESS ErROR. 

Wliere the ultimate facts wliich warrant a decree for plaintlfï are clearly 
allegecl in the bill, a variance betweeu thij evidential facts alleged and those 
proved, which bas not misled or surprised défendant, nor prevented a fair 
trial of the issue presented by tlie proofs, is not fatal to the decree, and 
will not require its reversai. 

ASSIGNMBNT OF EBUOR— CONSTRDOTION. 

A spécification of error that the court erred in admitting any testimony 
under the bill merely challenges the sufflciency of the facts stated in the 
bill to constitute a cause of action, and, where the ultimate facts pleaded 
are proved, it does not reach the objection that there was a variance be- 
tween the evidential facts charged and those established by the évidence. 

, FHAUDULBNT COXVEYANCES— ASSIGNMBNT OF SHERIFF'S CeRTIFICATE. 

A. was the real owner of about 6,000 acres of land and some stoelc and 
machinery thereon, which appeared of record in the name of his brother 
B., but which had been conveyed by the latter to a sham corporation which 
A. controlled; and the deed and bill of sale were in A.'s possession, but 
were not recorded. A. then piirchased goods of C, a corporation, and of 
other merehants, whom it represents, in the name of his brother B., and on 
the crédit of hia title to this property, with the intent never to pay for them, 
and caused B. to further cover it up with frandulent mortgages. Otlier 
ereditors of B. fastened the lien of their judgment upon thèse lands before 
some of the fraudulent deeds and mortgagcs were recorded, sold the land 
under an exécution on their judgment, and obtained a sheriff's certiflcate 
from which the owner of the land could redeem by the payment of about 
$800, while the title maturing under it was worth more than $30,000. 
'l'hree days before the expiration of the year of rédemption, A., who stiU 
controlled and really owned the lands. subject to this sherifCs certiiicate, 
purehased the certiflcate, and caused it to be assigned to D. for the purpose 
of defrauding C. and the ereditors it represents, and then failed to redeem 
from the sale under it, so that the title vested in D., who linowingly tooli 
the assignment and title to aid and abet A. in his scheœe to defraud the 
ereditors. C. obtained a judgment against B., and brought this ereditors' 
bill against D. and others to avoid the assignment of the sheriff's certiii-^ 
cate, and to subject the lands to the payment of the daims of the ereditors. 
Held, that the assignment of the sheriff's certiflcate was fraudulent and 
voidable as to C. and the ereditors it represents, and their claims are supe- 
rior in equity to the title of D. thereunder. While it is conceded that. 
the sheriff's certiflcate was valid, and that if A. had bought it in his own 
name or in the name of B. for his own beneflt, without any intent to de- 
fraud the ereditors, the title of the assignée would hâve been invulnérable 
to their attaclis, yet the facts that he purehased it in another's name, for 
the purpose and with the intent to defraud thèse ereditors, and that the 
assignée Imew this, and toolî the assignment and the title to aid and abet 
iiim in his fraudulent scheme, are fatal to its validity as against the ered- 
itors whom they sought to defraud. 
Same. 

The use of a valid judgment or sheriff's certiflcate of sale to defraud ered- 
itors is as futile as the use of a deed or mortgage for that purpose. 
Cbeditors'' Bill — Decree. 

A decree on a ereditors' bill to subject lands, the title to which was In 
défendant, to the payment of plaintiff's judgment, on the ground that de- 
fendant knowingly took the title under an assignment of a sheriff's certifl- 
cate of sale fraudulent and void as to plaintifC, which merely adjudges 
such assignment void as to plaintlff, and that the lien of the latter's daim 
ts superior to defendant's title under the assignment, présents no quesiion 
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of rescission, and Is therefore not erroneous on the ground that It rescinda 
the assignment without requiring a return of its purchase priée, or of tlie 
moneys subsequently expended in payment of taxes and incumbrances. 
_ 6. Fraudulent CoNvetancb— Knowledge of Qrantbe. 

One wlio knowlngly takes a conveyance to aid and abet a sctieme to de- 
fraud creditors cannot hold the fraudulent instrument, or any interest 
tbereunder, as against sucb creditors, to secure the amounts paid theretor, 
or for tlie satisfaction of taxes or incumbrances on the property. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of North Dakota. 

U. M. Rose (W. E. Hemingway and G. B. Rose, on the brief), for 
appellant 

George S. Grimes (Seth Newman, Burleigh F. Spalding, and Win- 
fleld S. Stambaugh, on the brief), for appellee. 

Before CALDWELL, SAJ^BORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. The appellee, C. Gotzian & Co., a cor- 
poration, was a judgment créditer of Bartholoinew Pickert. It 
brought a creditors' bill against him, the Pickert Land, Grain & 
Stock-Raising Company, of North Dakota, a corporation, Flora J. 
Burt, Fannie Snow, and Eldridge Gerry Snow, her husband, and 
Herbert Ernest Matthew Davies. Ail the défendants answered ex- 
cept the défendant Davies. A large amount of testimony was taken, 
the case went to final hearing, and the court made written findings 
oï fact aùd conclusions of law, and rendered a decree to the effect 
that a certain deed of lands in North Dakota, dated January 20, 
1892j made by Bartholomew Pickert and his wife to the stock-raising 
•Company, a certain mortgage of some of those lands for |5,500, made 
by Bartfl,Qfomew Pickert and his wife to Fannie Pickert, now Fannie 
îSnow, àhdi an assignment of a sheriff's certiflcate of sale of ail the 
îands in controversy from George S. Grimes to the appellant, Flora 
•J. Burt, were fraudulent as to the appellee, and that thèse lands 
«hOuld be sold to satisfy its superior lien. This appeal challenges that 
portion of the decree which adjudges the assignment of the sheriff's 
certiflcate to Flora J. Burt fraudulent, and the assignment of errors 
which Bhe has flled is limited to the claim that the court erred in its 
findings of fact that the purchase and assignment of this sheriff's 
certiflcate were brought about through, the eiîorts of one R. F. Pick- 
ert; that he furnished the purchase money therefor; that in this 
purchase the appellant acted at his instigation and for his benefit; 
that the assignment was procured, and the sheriff's deed subsequently 
issued thereon was obtained, for the purpose and with the intent to 
thereby place the record title of ail the lands in question beyond the 
reach of the creditors of Bartholomew Pickert; that the appellant 
took the assignment in her name to aid and abet the Pickerts in this 
fraudulent scheme; and that the court also erred in its conclusion of 
law that the assignment was fraudulent and void as'to the appellee, 
and that the title of Flora J. Burt to the real estate was inferior in 
•equity to the lien and claim of 0. Gotzian & Co. 

The question which this assignment présents is chiefly one of fact, 
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and that question can only be determined by a careful considération 
of tlie testimony and acts of the parties to the transaction, of their 
relation to each ottier, and of tlie circumstances which surrounded 
them wlien the assignment was made. Fortunately that portion of 
tlie lindings of ttie chancellor wliich lias not been challenged by the 
appellant présents with admirable clearness the situation of the par- 
ties, and the circumstances surrounding them at the time of the trans- 
action. From that part of the iindings we draw thèse facts: E. F. 
Pickert was a brother of Bartholomew Pickert, and throughout ail 
the transactions hereafter mentioned he held a power of attorney 
from his brother Bartholomew, and pretended to act for him as his 
agent and attorney in fact, but in truth Bartholomew Pickert was 
the mère tool of R. F. Pickert, and in ail he did and said relative to 
the property that was in his name or possession, or relative to the 
debts that were contracted in his name, he was under the control and 
acted by the direction of R. F. Pickert, and for his benefit. R. F. 
Pickert was the real owner of ail the property which Bartholomew 
ever appeared to own or possess. On January 20, 1892, Bartholo- 
mew Pickert appeared by the record to be the owner of ail the lands 
described in the Mil, which comprise about 6,000 acres, situated in 
Steele county, N. D., and of a stock of machinery, tools, and mer- 
chandise thereon, and he had no other property. The lands were 
worth 135,000, and the stock |6,000. On January 20, 1892, Bartholo- 
mew Pickert and his wife made a deed of nine sections of this land, 
which comprised ail of it but one section and a quarter section, to 
the stock-raising company, and on the same day he made a bill of 
sale of ail his personal property to the same company. This deed 
fnd bill of sale were placed in the hands of R. F. Pickert, who kept 
the possession of them and concealed them from the creditors here- 
after mentioned until they were recorded, — the bill of sale on Febru- 
ary 12, 1893, and the deed on March 1, 1893. On April 19, 1892, 
Bartholomew Pickert made a chattel mortgage upon nearly ail his 
stock and machinery to James W. Gillies for $15,500. On April 22, 
1892, he made a chattel mortgage for |10,000 upon the balance of 
his Personal property to A. E. Gillies, the wife of James W. Gillies. 
On May 13, 1892, he and his wife made a mortgage for $25,000 to 
the same A. E. Gillies upon the real estate covered by their deed 
to the stock-raising company. On October 10, 1892, they made a 
mortgage for |3,500 on the section and quarter section of the land 
described in the bill, which was not covered by the deed to the stock- 
raising company, to Fannie Pickert, the daughter of R. F. Pickert, 
who afterwards married Eldridge Gerry Snow and became Fannie 
Snow. Ail thèse mortgages and the deed and the bill of sale of Janu- 
ary 20, 1892, were given without any considération, with the intent 
on the part of E. F. Pickert and Bartholomew Pickert of covering 
up the property described therein, of placing it beyond the reach of 
the creditors, and of defrauding them out of the goods they sold to 
the Pickerts, and out of the purchase price thereof. R. F. Pickert 
and Bartholomew Pickert never intended to pay for the goods which 
they bought of the appellee and the other creditors whom it repré- 
senta, when they purchased them; and the Pickert Land, Grain & 
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Slock-Raising Company was organized by them as a corporation un- 
der the laws of New Jersey abput September, 1892, for the sole pur- 
pose of defrauding the creditors by covering up the property that had 
been in the name of Bartholomew Pickert in the name of this corpora- 
tion, which never had any other property, never took possession of 
this property, and which was controlled and managed throughout its 
brief nominal existence by R. P. Pickert. In order to carry ont this 
uefarious seheme, Bartholomew Pickert on April 21, 1892, after he 
had placed the deed and bill of sale of Jannary 20, 1892, in conceal- 
ment, in the possession of R. F. Pickert, made or caused to be made 
to thé R. G-. Dun & Co. Mercantile Agency a written statement that 
he owned the real and personal property heretofore mentioned, and 
other property, which he stated was ail together of the value of 
$287,900, and that his liabilities were $14,250. Immediately after 
this statement was received at St. Paul, Minn., R. P. Pickert, acting 
as tbe pretended agent of Bartholomew Pickert, but in fact for him- 
self, applied to the appellee and to varions other merchants In St. 
Paul and Minneapolis to purchase goods and merchandise on crédit 
in the name of Bartholomew Pickert. Thèse merchants applied to 
the R. G-. Dun & Co. Mercantile Agency, and obtained the informa- 
tion set forth in the written statement of Bartholomew Pickert, be- 
fore they sold their goods; and then, in reliance upon this statement, 
and ùpon représentations made by R. P. Pickert along the same Une, 
they sold goods on crédit, nominally to Bartholomew Pickert, at the 
request of R. F. Pickert. In October, 1892, the purchase priée of 
thèse goods had not been paid, and R. F. Pickert représented to 
some of thèse creditors that Bartholomew Pickert was in embar- 
rassed circumstances, and induced them to extend the time of pay- 
ment of their claims in considération that he would turn over some 
valuable assets to a trustée to secure their payment. In carrying out 
this proposition a promissory note for $11,208.52, which représented 
the amount of the claims of 26 pf thèse creditors, was made by Bar- 
tholomew, payable on May 1, 1893, to the order of the appellee, C. 
Crotzian & Co., and some property was turned over to a trustée to se- 
cure the payment of this note. The property delivered to the trus- 
tée, however, proved to be so heavily incumbered that less than $100 
above the expenses of the trust was realized from it. Thereupon C. 
Gotzian & Co. brought an action and recovered a judgment on Oc- 
tober 11, 1898, against Bartholomew Pickert on this promissory note, 
and the creditors' bill in this suit is founded upon that judgment. 

While the transactions we bave narrated were going on, the pro- 
ceedings out of which the relation of the appellant, Flora J. Burt, 
to this litigation arose, were approaching their consummation. They 
ran in this way : On September 28, 1892, Allen, Moon & Co. obtained 
a judgment for $533.40 against Bartholomew Pickert in the district 
court of Cass county, in the state of North Dakota. On October 1. 
1892, they flled a transcript of this judgment in Steele county, in the 
state of North Dakota, and thereby fastened the lien of their judg- 
ment upon the lands desdribed in the bill in this suit. On June 12, 
1896, they caused thèse lands to be sold under an exécution issued 
upon their judgment, and George S. Grimes, their attorney, bid them 
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in in his own name, but for the benefit of Allen, Moon & Co., for 
the amount of their judgment, and the sheriff who made the sale is- 
sued to him the proper certiflcate thereof. On June 9, 1897, three 
days before the year of rédemption from this sale expired under the 
laws of Noith Dakota, George S. Grimes assigned this sheriff's certifl- 
cate to the appellant, Flora J. Burt, for the sum of |790.34, and no 
rédemption was made from that sale. At the time this assignment 
was made, the lands described in the sheriff's certiflcate were worth 
$60,000, and the only incumbrance upon them superior to the lien of 
that certiflcate was the mortgage for |25,000 to A. E. Gillies, which 
had been asisigned to a bona fide purchaser. The certiflcate matured 
into a sheriff's deed, and a complète record title to ail the lands in 
dispute was thereby vested in Flora J. Burt, the appellant. 

We are now ready to consider the contention of the appellant that 
the flndings of the court below that R. F. Pickert procured this as- 
signment, and the sheriff's deed which followed it, in the name of 
Flora J. Burt, in pursuance of his scheme to defraud the creditors 
whom he had induced to sell goods to Bartholomew Pickert, and for 
the purpose of concealing the ownership of the lands; that he paid for 
this assignment ; and that the appellant took it, and the sheriff's deed 
which followed it, at his instigation, for his benefit, and for the pur- 
pose of aiding and abetting him in delaying and defrauding the ap- 
pellee and the other creditors whom it represents, — were erroneous. 
This contention of the appellant is sustained by her positive testi- 
mony that she bought this assignment with her own money, that 
she did not do so to delay or defraud thèse creditors, and that since 
her purchase of it she has expended about |6,000 in paying taxes and 
incumbrances upon the lands described in it. It is sustained by the 
testimony of Bartholomew Pickert that he did not fumish the money 
with which the assignment was purchased, and that it was not bought 
for him. E. F. Pickert did not testify. On the other hand, the tes- 
timony of thèse witnesses, and of others who acted with or for them, 
establishes thèse signiflcant facts: There was a large farm in opéra- 
tion upon thèse lands, with the neceesary stock of machinery and tools 
to carry it on. The appellant, Flora J. Burt, was not a farmer or 
a dealer in farm lands. She had never bought or owned any other 
land. 'She had never examined and had never seen, to her knowl- 
edge, any of the lands described in this sheriff's certiflcate, or any 
lands in the county in which thèse lands were situated, before she 
took this assignment. She was a young woman, who prior to 1895 
had been employed in restaurants and dry-goods stores in the city 
of St. Paul, where she resided, at rates of wages which she could not 
remember. In the year 1893 she made the acquaintance of R. F. 
Pickert, who, with his brother Bartholomew Pickert, had been en- 
gaged in selling prize packages of tea, some of wliich were adver- 
tised to contain jewelry. This business was conducted by adver- 
tising the sales of thèse packages in varions cities, and carrying on 
the business in each city in turn until the résidents became familiar 
with its character, and then proceeding to another location. About 
two years after the appellant made the acquaintance of R. F. Pickert. 
and in December, 1895, or January, 1896, she entered upon this 
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business of selling prize packages of tea under the name of the Ulobe 
Tea Gompany, When ske commenced thi^ business she employed 
Ri F. Pickert as her advertising agent, madeliim her attorney in fact, 
verbally empowered him to act for hev in ail gênerai matters, includ- 
ing the tea business and the subséquent purchase of the sherifE's certifi- 
cate of sale of thèse lands, , Later, when he had purchased the assign- 
ment of the sheritï's certiflcate for her, she gave him a written power 
of attorney to act in her behaif in matters pertaining to this real 
estate.i iFrom the time ^e; embarked in the business of selling prize 
packages of tea, in 1895 or 1896, untij the commencement of this 
suit, the acts of the appeJlant and those of her agent and attorney 
in fact, E. F. Pickert, are almoet, if not altogether, indistinguishable. 
The capital required to operate the tea business waa from |350 to 
$500. She bought her flrst Stock of goods and shipped it to Colum- 
bus, in the state of OMo. . B. F. Pickert was her advertising agent, 
and at the same time was in business for himself. Togetker they 
moved the business from city tocity and. conductedit. In ita con- 
duct he sold goods for hep, and he sold goods for himself. She tes- 
tifîed: • , ■".: ■• ■•:. 

"I used to send bis mail, and send hls samples and other i things. What I 
did for him offset part o£, ^bat he dld for Bje. We changea about. Judge 
Hamilton: You don't mean tp say what yoU did for him offset ail he dld for 
you? No; he tobk It as a part of "hls salary. He got more than I dld ont of it." 

Together this agentj II, F, iPickert, aijd his principal, Flora J. Burt, 
carried on their tea andi Jewelry business in turn in. the cities of 
Golumbus, Toledo, Dayton, Youngstown, Massillon, Steubenville, and 
Oleveland, in the state of Ohio, between Decemberj 1895, and March, 
1899. In the early part of.jJune, 1897, while this close business re- 
lation existed between; Flora J* Burt and E* F; Pickert, and while 
she was in the city of iWJieeling, in the state of West Virginia, E. 
F. Pickert appeared in the city of St, Paul, Minn., and went with Mr. 
James D, Denegre, an attorney at lawof that city, to Steele county, 
in North Dakota. Mr. Denegre testiâes that he did not go there to 
examine, and that he did not examine,, the title to any of thèse lands, 
but tliat he went there; itQ examine, and that; he did examine, the 
proceedings wWch; culininated in the sherifif's certiflcate of sale un- 
der the judgment; of Alleil,iMoon & Co. against Bartholomew Pick- 
ert, and that h© found Jiiose proceedings regular. Thereupon he 
returned to Minneapolis,. and bought of ; Mr. Grimes the sheriff's cer- 
tiflcate of sale under that judgment, and took the assignment of it 
to Flora J^ Burt. He paid for it with f 40.97 in cash and six drafts 
which werehanded to him by E. F. pickert. , Que of thèse drafts, 
which was for J250:, was payable to the orderof E. F. Pickert, and 
was indorsed t>y him. The other flve werepayiable to the order of 
Flora J. Burt, were indarsed by her to E. F. Pickert, and by Pickert 
to Mr. Denegre, or to hjs law firm. It was in this way that the ap- 
pellant bought. and paidi for this assignment of the shepifl's certifl- 
cate. She testifled Ûiat shemight hâve borrowed some of the con- 
sidération which she paid for it froni E. F. Pickert, but that the 
drafts and money which Pickert gave for it were hers, and that she 
bought it for herself, not for any other person, and without any 
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ûotice that the purpose of the purchase was to cover up the property 
in her name, or to defraud the creditors who had sold their goodâ 
to Bartholomew Pickert at tke request of h.er agent and attorney in 
tact, R. F. Pickert. Her testimony is positive, but how can it be 
ci'edited, in the face of thèse established facts? She was not a farmer 
or a dealer in real estate. She knew nothing about this property. 
She knew nothing about the title to it, and she liad no attorney exam- 
ine its title before she acted. E. F. Pickert was the real owner of 
it. In three days the title to it was to pass beyond his reach, uuless 
he or the corporation which he controlled redeemed from the sale 
evidenced by this sherilï's certificate. That title, subject to the in- 
cumbrances upon it, was worth more than |30,000, and it required 
les3 than |800 to save it. R. F. Pickert knew this. He was the 
agent and attorney in fact of the appellant. He had unlimited power 
to act for her in ail her business transactions, and their social and 
business relations were intimate and friendly. Notice to her of facts 
suggesting inquiry relative to the title of thèse lands and the claims 
of thèse creditors was notice of ail the facts which a diligent investi- 
gation would disclo'se. The notice and knowledge of her agent and 
attorney in fact, R. F. Pickert, constituted notice and knowledge to 
her. It is incredible that she could hâve acted and bought this as- 
signment without a reliance ui>on the knowledge and information of 
her agent, and, if she acted through him, she was chargea under the 
law with full knowledge of the fraud he was perpetrating, and of the 
part which this assignment played in its consummation. In this state 
of facts, the court was unable to believe that a young woman of lim- 
ited means, who had never bought a foot of land, had invested 1790.34 
in a sherifl's certificate of sale of lands of which she had no knowl- 
edge, without any examination of the lands or of their title, in the 
absence of some agreement or understanding that the investment 
should be for the beneflt of some one who had more knowledge, and 
more motive for making it. Nor was it able to believe that the real 
owner of thèse lands, who had plotted and schemed for flve years to 
hide them from thèse creditors and to save them for himself, had sud- 
denly lost his interest, changed his character, procured the assign- 
ment of this certificate to an innocent purchaser, and then permitted 
a title worth |30,000 to slip from his grasp through a failure to 
pay the paltry sum of |800 to redeem it. A careful reading of the 
entire testimony bas not inspired in our minds a greater faith in the 
theory of the appellant than that possessed by the chancellor below. 
Her testimony is evasive, elusive, unsatisfactory, and her memory 
upon important issues strangely déficient. Many of the letters which 
she testified she wrote, and many of the acts which she swore she 
did, proved to be the letters and the acta of R. F. Pickert. The en- 
Tire record, taken together, has convinced us that he was the player, 
and she, like his brother Bartholomew, was a mère pawn in the game 
of fraud and conspiracy he was conducting. Her theory of this case, 
and of the purpose and effect of the purchase of the certificate, is 
contrary to the common observation and expérience of the motives 
and acts of mankind, and is too incredible for belief. We are unable 
to persuade ourselves that she bought and paid $790.34 for an a» 
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signment of a sheriff' s certificate worth. $30,000, withont any knowl- 
edge or examination of the lands it described or.the title it conveyed, 
and without notice of the claims of the creditors which her agent and 
attomey had been seeking for four years to avoid, and that he aban- 
doued to an innocent purchaser a title worth $30,000, which he con- 
trolled, when he knew ail the facts, and could hâve redeemed and 
saved it for himself with $800. The spécifications of error which 
challenge the findings of fact relative to the claim and title of Flora 
J. Burt to the lands in controversy cannot be sustained. 

Turning from the facts of the case, our attention is challenged to 
certain questions of law upon which some reliance seems to be placed 
to obtain a reversai of this decree. It is urged that there is so wide 
a variance between the pleadings and proof that the decree cannot 
be sustained. It is said that the bill allèges that the appellant bought 
the sheriff's certificate with the money of Bartholomew Pickert, and 
took the title to the lands in her name in trust for him, for the purpose 
of defrauding thèse creditors, while the proof s were, and the facts 
f ound by the court are, that R. F. Pickert bought it in her name with 
his money, and she took it and the title to it for his benefit, for the pur- 
pose of defrauding the same creditors. It is true that the bill alleged 
that Bartholomew Pickert owned the land, conceived and executed 
the scheme to defraud thèse creditors, and fumished the money to buy 
the sheriff's certificate in the name of the appellant, and that it con- 
tainéd no allégations regarding B. F. Pickert, or his acts concerning 
or in. relation to the property. It is also true that the proof was that 
R. F. Pickert was the real owner of the property; that he had pre- 
tended to act as the agent and attorney of Bartholomew Pickert and 
of Flora J. Burt, but that he was in reality himself the principal, 
while they were his tools; that he had conceived and earried eut the 
scheme to defraud thèse creditors, from whom he had bought the 
goods in the name of his brother; that his brother did not furnieh the 
money to purchase the assignment, but that he bought and paid for 
it, and Flora J. Burt took it, and the title to the lands under it, at his 
instigation, to defraud the same creditors. The court found the 
facts which the évidence established, and rendered the decree which 
thoee facts demanded. The question is, should this decree be re- 
versed because it was alleged that the chief conspirator was Bartholo- 
mew Pickert, while the proof was that the perpetrator of the fraud 
was E. F, Pickert? It will be noticed that the ultimate fact upon 
which the decree and the demand for relief in the bill rest was 
clearly alleged,— the fact that the assignment of the sheriff's cer- 
tificate and the title to the lands were taken in the name of the ap- 
pellant, and that ehe received them for the purpose and with the 
intent to delay and defraud the creditors whom the appellee repre- 
sents. It will be noticed that the variance between the bill and the 
proof is not in the end accomplished, but in the means used to bring 
about the fraudulent resuit. The means alleged were the money and 
the acts of Bartholomew Pickert. The means proved were the money 
and the acts of E. F. Pickert. Moreover, this proof was presented 
in the opening of the appellee's case. The appellant was not sur- 
prised by it. She was not misled by the pleading in the bill. She 
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had full opportunity to meet this proof, and she did not neglect her 
opportunity. After the proofs of the appellee were made, sshe waa 
sworn, and testified at large twice concerning the charge which thèse 
proofs presented. That charge was fairly tried upon the merits, 
and no exception was taken in the court below to the introduction 
of any of the évidence which sustains it. The appellee was entitled 
to the same relief against the appellant if the assignment to her was 
procured by E. F. l'ickert and taken by her to defraud thèse cred- 
itors that it would hâve been entitled to if the assignment had been 
procured by Bartholoinew Pickerl and had been taken by her for 
this purpose. The material averment of the bill hère was not that 
which named the person who instigated the appellant to take this 
assignment, but it was the fact that she did take it, at the expense 
and by the procurement of some wrongdoer, for the purpose of de- 
frauding thèse creditors. That allégation alone was suiïlcient to 
warrant the relief sought and the decree rendered against her, re- 
gardless of the identity of the instigator of the fraud. As the bill 
clearly charges the fraudulent character of the assignment which 
this appellant took, and since she was not surprised, misled, or de- 
prived of a full opportunity to rebut the évidence relative to the 
man and means which procured it, but presented her évidence and 
tried that issue on the merits, without taking any exception to the 
introduction of the testimony which presented it, there cannot be 
said to be any such variance between the allegata and probata in this 
case as will warrant a reversai of the decree. Where the ultimate 
facts which warrant the decree are clearly alleged in the bill, a va- 
riance between the evidential facts alleged and those proved, which 
bas not misled or surprised the appellant, nor prevented a fair trial 
of the issue presented by the proofs, is not fatal to the decree, and 
will not require its reversai. Moore v. Crawford, 130 U. S. 112, 142, 
9 Sup. et. 447, 32 L. Ed. 878; Wallace v. Loomis, 97 U. S. 146, 160, 
24 L. Ed. 805. There is another reason why this objection to the de- 
cree cannot be eustained. It is that it has not been assigned as error. 
The only spécification which in any way challenges the relevancy of 
the évidence or the sufiSciency of the bill in this case is in thèse 
words : "The court erred in admitting any testimony under the com- 
plaint in the above-entitled cause." The only effect of this spécifica- 
tion is to challenge the sufficiency of the facts stated in the complaint 
to constitute a cause of action, and there is no ground whatever for 
that challenge. 

Another position of counsel for appellant is that R. F. Pickert had 
the right to purchase the sheriff's certificate of sale either in his own 
name, or in the name of Flora J. Burt for his beneflt, and that if he 
did so the assignment was unassailable by the creditors of Bartholo- 
mew Pickert. This position wonld be sound if E. F. Pickert had 
been a stranger to the property and to the creditors, and if he had 
purchased the assignment without any intent or purpose to defraud 
them. But when the facts are that he was the actual owner of the 
property, which he had kept of record in the name of Bartholomew 
Pickert until he had purchased the goods on crédit in Bartholomew's 
name; that he controlled the sham corporation in whose name he 
102 F.— 60 
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placed the title to the lands; that he purchased and placed thé as- 
signment of the sherifE's certiflcate in the name of Flora J. Burt for 
the purpose of defrauding thèse creditors, — ^the transaction takes on 
a différent hue, and the assignment, like every other mortgage and 
deed of this property which he procured to be made for the purpose 
of defrauding the creditors, becomes fraudaient as to them, and in- 
ferior in equity to the lien of their judgment. Fraud vitiates every 
transaction, at the suit of the party injured. Equity looks through 
forms and appearances to the true nature of the act, and seeks to 
grant appropriate and adéquate relief. There is no scheme so deep, 
no device so cunning, as to be impervious to its remédies. R. F. 
Pickert bought the goods for whose purchase price the judgment in 
favor of C. Gotzian & Oo. was rendered on the faith of a title to lands 
which he owned, but which he caused to appear in the name of bis 
brother; and equity will follow those lands through every fraudaient 
mortgage, deed, bill of sale, assignment, and device which he con- 
cocts, and through the names of every agent and tool he employs, 
until they are subjected to the payment of the daims of the cred- 
itors he planned to defraud. His purchase of the sherifî's certiflcate 
m the name of the appellant to defraud thèse creditors was as vul- 
nérable to their attack as was the fraudulent deed and mortgage he 
caused his brother to make to the sham corporation for the same pur- 
pose. Each was a device to place this property beyond the reach 
of creditors who were entitled to subject it to the payment of their 
claims. As to them, each was fraudulent, and each conveyed a title 
inferior in equity to their rights. »The use of a valid judgment or 
sheriff's certiflcate of sale to defraud creditors is as futile as the use 
of a deed or a mortgage for that purpose. Decker v. Decker, 108 N. Y. 
128, 135, 15 N. E. 307; Stovall v. Bank, 8 Smedes & M. 305, 316 j 
Haas V. Haas, 35 La. Ann. 885. 

Finally it is contended that the decree is erroneous because it re- 
Ecinds the assignment of the sheriffs certiflcate, without a return of 
the purchase price paid for it, or of the moneys subsequently expended 
by the appellant in the payment of taxes and incumbrances upon the 
property. The contention is based upon a misapprehension of the 
effect of the decree. It does not rescind thé assignment, or leave the 
title to the lands in the assigner, Grimes. It merely adjudges that as 
to the appellee the assignment is fraudulent and void, that the lien of 
its claim is superior to the title of Flora J. Burt under Ihe assign- 
ment, and that the lands shall be sold to satisfy that lien. The légal 
effect of the decree is to leave the title to the lands in tbe appellant, 
subject to the lien of the appellee for the amount of its judgment, 
interest, ànd costs. The resuit is that no question of rescission is 
presented by the record or the decree. This was not a suit for re- 
scission, and no rescission was adjudged. It was a creditors' bill 
to subject thèse lands, the title to which is in the appellant, to the 
payment of the judgment of the appellee, on the ground that she 
knowingly took the title to them nhder an assignment which waa 
fraudulent and void as to the appellee and the creditors whom it rep- 
resents. It does not appear from the flndings of the court below, 
nor is it certain from the évidence, that the appellant ever paid any- 
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thing on account of this property which she did not receîve from 
R. F. Pickert. The court below found that he paid the purchase price 
of this assignment, and that finding has been affuined. The testi- 
mony strongly indicates that much, if not ail, that she claims to hâve 
paid for taxes and incumbrances upon the property was paid or fur- 
nished by Pickert. But it is unnecessary to investigate or to con- 
sider this question. She knowingly took this assignment to defraud 
thèse ereditors. If she had paid the purchase price for it, and if she 
had paid $6,000 on account of taxes and incumbrances upon the 
lands, she would not be entitled to any allowance for or reimburse- 
ment of thèse sums, as against the ereditors represented by the ap- 
pellee. One who knowingly takes a conveyance or assignment to aid 
and abat a scheme to defraud ereditors cannot hold the fraudr.lent in- 
strument, or any interest under it, as against the ereditors, to secure 
the amounts paid for it, or for the satisfaction of taxes or incum- 
brances he has paid upon the property it affecta. Sands v. Codwise, 
4 Johns. 598; Eailroad Co. v. Soutter, 13 Wall. 517, 20 L. Ed. 543; 
Thompson v. Bickf ord, 19 Minn. 17 (Gil. 1) ; Roller Mills v. Ward, 
6 N. D. 317, 328, 70 N. W. 271; Davis v. Leopold, 87 N. Y. 620, 622; 
Swinford v. Rogers, 23 Cal. 234. There was no error in the decree 
of the court below, and it is afflrmed. 
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(Circuit Court of Appeals, Seventh arcuit. June 23, 1900.) 

No. 672. 

National Banks— Liabtmtt of Stockholders— Successive Absessmentb. 

The purpose of the provisions of the national banking law relating to 
Uabllity of stockholders Is that, In case of the Insolvency of the bank, 
Its shareholders shall be liable for Its debts to the extent of the amouBt 
of their stock, and the law Is to be construed in view of such purpose. 
The comptroller has power to order successive assessments, in the aggre- 
gate within the llmit of the stockholders' fuU liabllity; and this power 
cannot be affected, and the purpose of the law defeated, by the fact that 
a receiver. In enforcing a first assessment, has sued at law rather than 
In equity, and has recovered a judgment which has been satisfled. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Hugh C. Ward, for plaintifl in error. 
George W. Wall, for défendant in error. 

Before WOODS and GROSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

WOODS, Circuit Judge. This action was brought by the receiver 
of the National Bank of Kansas City against the plaintifl in error. 
Clément Studebaker, to recover the amount of an assessment of $7 per 
share upon the capital stock of the bank, of which plaintifl in error is 
alleged to hâve held 189 sharea. The déclaration shows a previous 
assessment of |16 per share, which the plaintifl in error had paid. 
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The court overrulefl a demurrer to the déclaration, and, the plaîntifE 
in error refusing to plead further, gare judgment against him. 

The only question urged upon our considération is ^hether the 
comptroller o£ the currency has power, under sections 5151, 5234, Rev. 
St., to malie, and to enforce by a suit at law, more than one assess- 
ment upon the ehareholders of an insolvent national bank, if necessary 
to pay the debts thereof. The argument for the plaintiff is, in sub- 
stance, the same as that of Judge Philips in De Weese v* Smith (G. 0.) 
97 Fed. 309, where the ruling was that, having recovered against 
a stockholder a judgment at law for the amount of an assessment, 
the receiver could not maintain against him a second action to recover 
a further assessment. The chief grounds of the décision were that 
the stockholder's liability is upon contract, and cannot be split, and 
chat in making and directing the enforcement of an assessment the 
comptroller performs a quasi judicial function, and by one exercise ex- 
hausts the power conferred upon hiin by the statute. Weight was also 
given to the statement in the report of the comptroller for 1898 (vol- 
ume 1, p. 86), "that, for 33 years after the adoption of the national 
bankihg act, by ail his predecessOrs in ofiSce this statute had received 
the construction, in practice, that but one assessment was enforce- 
able"; but in the main the conclusion defclared was deduced f rom the 
opinion of the suprême court in Kennedy v. Gibson, 8 Wall. 498- 
505, 19 L. Ed. 476. The weight of authority and the better reason 
seem to us to be in favor of the comptroUer's right to make successive 
assessments, as found necessary, which may be enf orced in equity or by 
actions at law, at the option of the receiver. It was conceded at the 
hearing that an action at law upon an assessment for less than the par 
value of the stock is maintainable. In Kennedy v. Gibson it was eaid : 

"It Is for the comptroller to décide when It is necessary to instituto pro- 
ceedings against the stoeliholders to enforce their personal liability, and wheth- 
er the whole or a part, and, if only a part, how much, shall be collected. 
* * ♦ Thts action on his part is indispensable, * » * and must pré- 
cède the institution of suit by the receiver. * • * TJje liability of the stock- 
holders is several, and not joint. ïhe limit of their liability is the par of the 
stock held by each one. Where the whole amount is sought to be recovered, 
the proceeding must be at law. Where less la requlred, the proceeding may 
be in equity, and in such case an interlocutory decree may be taken for contri- 
bution, and the case may stand over for the further action of the court— if 
such action shouid subsequently prove to be necessary— until the fuil amount of 
the liability is exhausted. * • * When contribution only la sought, ail the 
stoekholders who can be reached by the process of the court may be joined in 
the suit. It is no objection that there are others beyond the jurisdiction of the 
court who cannot, for that reason, be made co-defendants. • * * The re- 
ceiver is the statutory assignée of the association, and is the proper party to 
institute ail suits. They may be brought, both at law and In equity, In his 
name, or in the name of the association for his use." 

Following this, in an opinion written by the same judge, in U. S. v. 
Knox, 102 U. S. 422, 26 L. Ed. 216, is a distinct récognition of the 
power of the comptroller to make successive assessments, and it is 
an anomalous proposition that the power may be affected or eut ofP 
at the will of the receiver, by proceeding to collect an assessment by 
an action at law instead of a suit in equity. Indeed, the contention 
hère is that merely by making one assesisment for less than the entire 
amount of the stock the comptroller deprives himself of the power to 
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mabe another, and tliat no more than one assessment can be collected, 
unless the shareholders shall refuse to pay the first, and the receiver 
sliall choose to proceed in equity to collect it, and so give tlie court 
opportunity to hold the case "for further action." See, also, Bank v. 
Casse, 131 Ù. S. Append. cxliv., 23 L. Ed. &61. The dominant purpose 
of the parts of the statute touching this question is that the sharehold- 
ers of an insolvent national bank shall be liable for its debts "to the es- 
tent of the amount of their stock therein," and rules of construction 
are not to be invoked in a way to defeat that purpose. Under the di- 
rection of the comptroller the receiver is authorized to enforce the 
shareholder's liability; but the power to enforce does not include a 
power to eut off or limit, and by no proper application of gênerai rules 
of construction can the statute be so read as to permit the failure of 
its main design. In the case of Aldrich v. Campbell, 38 C. C. A. 347, 
97 Fed. 663, the suit was to enforce a second assessment, the first hav- 
ing been fully paid, and the power of the comptroller to make suc- 
cessive assessments, though not denied, was considered and afflrmed. 
In Aldrich v, Yates (C. C.) 95 Fed. 78, the power, though denied, was 
affirmed by the circuit court for the district of Kentucky, and like rul- 
ings in unreported cases hâve been made at circuit in Indiana and else- 
where. 

If the statute were one whose meaning could be sought in con- 
temporary construction, there is nothing in the practice of the comp- 
trollers to affect our conclusion. The comptroUers hâve had the power 
to make assessments, either for the entire amount of stock or for less, 
and the évidence is abundant in the reported cases of the exercise of 
the power in both ways. Of the effect of proceeding in one way or 
the other, the question was not, and in the nature of things could not 
hâve been, for their décision, and it does not appear that any of them 
ever assumed to décide it. The judgment is afflrmed. 
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(Circuit Court of Appeals, Thlrd Circuit. June 14, 1900.) 

No. 13. 

1. JURISDTCTION OF CIRCUIT COURTS — SuiT ArISTNG UNDER PaTEHT LAWS. 

Where a contract, the validity of which is involved in a suit for In- 
fringeinent of a patent, is not one between tlie parties to the suit, it Is 
collatéral thereto, and cannot ehararterize the suit as on the contract, 
and not one arising under the patent laws, and therefore not within the 
spécial jurisdiction of the circuit courts of the United States. 
S. Sâme. 

A suit in which the relief sought Is an injunctlon, and the recovery of 
damages for the infrlngement of a patent, is one arising under the patent 
laws of the United States, and for that reason within tv-s jurisdiction of a 
circuit court, although it incidentally involves a détermination of the ques- 
tion of the ownership of the patent, which is claimed by both coraplainant 
and défendant under separate assignments from the patentée; such ques- 
tion Itself belng one to be determined under the patent laws. 
8. Samb — Pleading — Ai.i.bgations of Bii.i,. 

Where a bill sets forth a case within the jurisdiction of the court, the 
Jurisdiction cannot be ousted by the anticipation and déniai in tbe blll of 
possible défenses which may not be made. 
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4. Patentst-Sctit foe Infbingembnt— AiitE&ATioNS OT Tnxn. 

A bill In a suit for Infringément Or a patent -which sets ont complalnant s 
tltle as derived through an asslgnment by the patentée and a second assign- 
ment by hls assignée, both made wbUe the application was pendlng In the 
patent office, and the latter of whlcb, only, Is alleged to hâve been recorded, 
sufflclently States tltle In the complalnant to give It a standing In court. 

6. EqUITY— PLEADtNG— PrOFBRT. 

If prof ert iS made in a bill of any document of whlch it Is not neeessai-y, 
It wlll be treated as surplusage, and does not entitle the défendant to oyer. 
6. Patents— Suit fok Infringemen'I;— PleaIoiNg. 

A bill In a suit for infringément of a. patent is not multifarlous beeause 
It sets ont, by way of anticipation, a cl^lm of défendant to ownershlp of 
the patent through an assignme'nt alleged to be vold, and prays that sucb 
asslgnment be held of no efCect âS" against the rights of the complalnant, 
and the record thereof canceled. i ' 

Appeal from the Circuit Courtoftl^e United States for the District 
of New Jersey. 

Edward Q. Keasbey, for appellant. 
Frederick P. Pish, for appellee. 

Before ACHE80N, DAXIAS, and GRAY, Circuit Judgea 

GRAY, Circuit Judge. This is an appeal from the decree of the 
court below sustaining a demurrer.to. the bill. 99 Fed. 113. The bill 
was f or an injunction, and accounting for the infringément of a patent. 
The f ^cts, as stated by the bill, are; briefly as follows : The title of the 
complàinant is derived from the inyentbr, Jean Schweiter, of Bergen, 
Switzerland. It is alleged that the; inventor made application in due 
form f or letters patent of the Unit;pd States, on July 17, 1896, and the 
application was numbered with the, seria,l number 599,484, and after- 
wards, in August, 1896, the inventpr, being the owner of the in- 
vention, by a valid agreement in writîng, for a valuable considération, 
assigned the invention and the letters patent issued thereon to Henry 
Schrader, requesting the commissioner to issue the letters to him ; 
that Schrader, being the owner of the invention, by asslgnment in writ- 
ing referrilig to the application by its sériai nûmbérs, and reciting the 
asslgnment from the inventer to him, assigned the invention to the 
Schrader Improved Quilling-Machine Company, requesting the com- 
missioner to issue the letters patent to them, and this assiignment was 
recQrâed in the patent: office June 2% Jt^^l. Af ter this, the bill says, 
thSiletters were duly issued to Jean Bchweiter, January 4, 1898, and 
thereupion; by reaeon of the grant to Schweiter and by virtue of the as- 
signmeût, ail the rights conferred by the letters patent were Vested in 
the quilling-machine company, and they acquirëd the exclusive right 
to make, use, and vend the patented machine. After this, on August 
18, 1898, the quilling-machine company, by asslgnment, in writing duly 
recorded in the patent office the samei day, assigned thé invention and 
letters patent to the complalnant, which thus acquîred the exclusive 
right to make, use, and vend the machine covered by the patent. The 
machine constructed by the quilliûg-machine company hadalready been 
marked, "Patent applied for," and the complalnant since the asslgn- 
ment bas been making the machines, ma^king them "Patented," and 
giving due notice to the public; and the bjll avers that the complain- 
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ant, having a légal as well as an équitable title to the invention and 
letters patent, is now engaged in tlie business of making and selling 
the machines embodying the invention, and is well able to supply tke 
maiket; and the complaint is that the défendant, having no title, is 
guilty of infringeuîeut, and is making a.nd selling machines containing 
the invention, and is issuing circulais insinuating that the complainant 
has not a valid title, and threatens to continue the infringement. 
The bill then goes on to say, by way of replication to an auticipated 
défense, that the défendant prétends that the inventer on October 8, 
1898, assigned the invention and letters patent to the défendant; and 
the bill charges that, if such an assignment was made, it was invalid 
as against the complainant, and was obtained after the inventer had 
parted with ail inteiest in the invention and application for a patent, 
and that when the letters patent issued thereon the title vested in the 
quilling-machine company, as assignée of the inventer, and also that 
the défendant had taken the assignment with actual as well as con- 
structive notice of ail the rights of the complainant and of the facts 
above set forth; and the bill avers that the complainant has both the 
légal and équitable title to the letters patent and invention, and that 
any claim or pretended right the défendant may hâve was subject to 
the rights of the complainant, and that the complainant has an ex- 
clusive right, which the défendant persists in infringing. The bill 
prays for an injunction and an accounting, and that the pretended as- 
signment be declared te be of no effect, and the record thereof can- 
celed. The défendant demurred, and the circuit court sustained the 
demurrer and dismissed the bill. The ground on which the demurrer 
was sustained was that the suit was not a suit at law or in equity 
arising under the patent or copyright laws of the United States, and 
that tlierefore the eour-t had no jurisdiction of the case. The court 
held that the question whether the complainant was entitled to relief 
did not involve the considération of any law of the United States, and 
that the title to the patent rested solely in contract, in the interpré- 
tation of which the gênerai principles of equity and common law are 
applicable, and that as both complainant and défendant are corpora- 
tions of the state of New Jersey, and as such citizens and inhabitants 
of that state, it had no jurisdiction of the case. 

The act of congress of 1870, as embodied in section 629 of the Ee- 
vised Statutes, provides that the "circuit courts shall hâve original 
jurisdiction as follows: * * * of ail suits at law or in equity, 
arising under the patent or copyright laws of the United States." 
The jurisdiction thus conferred is exclusive. , Ail questions, thei'efore, 
which concem the infringement or validity of, and the title to, patents 
granted under the patent laws of the United States, must be litigated 
in the circuit courts of the United States. "It is perfectly well set- 
tled," however, "that where a suit is brought on a contract, of whicli 
a patent is the subject-matter, either to enforce such contract or to an- 
nul it, the case arises on the contract or out of the contract, and not 
under the patent laws." Thus, in the earliest case in which this dis- 
tinction was made (Wilson v. Sanford, 10 How. 101, 13 L. Ed. 344), ttie 
bill set forth a patent, and an assignment by the patentée of ail right 
and interest in said patent to complainant, and a license from com- 
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plainant to défendants, to use one machine upon payment of a certain 
sum, part in cash, and part secured by notes falling due at différent 
times. Thèse notes contain the following provision: 

"And If said notes, or elther of them, be not punctually paid upon the matur-- 
ity thereof, then ail and singular the rights hereby granted are to revert to 
the said Wilson [the complainant], who shall be reinvested in the same manner 
as if this license had not been made." 

The flrst of thèse notes was not paid when due, and, payment hav- 
ing been demanded and refused, this bill was filed, insisting that the 
license was forfeited by the failure to pay the notes, and that the 
licensor (the complainant) was fuUy reinvested, at law and in equity, 
with ail his original rights. The bill further alleged that défendants 
nevertheless were using the machine, and thus were infringing the 
patent. The prayer was for an injunction pendente lite, for an ac- 
count of profits since the forfeiture of the license, for a perpétuai in- 
junction, for a reinvestiture of title in complainant, and for other 
and further relief. Défendants demurred to the whole bill, and also 
(saving their demurrer) answered the whole bill. They admitted ail 
the facts alleged, and averred on their part that the cohtract set forth 
in the bill had been modifled and varied by a new contract, which the 
complainant had broken, and that the respondent, being in the lawful 
use of a planing machine at the expiration of the patent, had a right 
to use such machine without license, and consequently that the notes 
were without considération. The demurrer having been overruled, 
the case was heard on bill, answer, and replication. The bill was dis- 
missed for want of jurisdiction. On appeal to the suprême court, that 
court, by Taney, Chief Justice, said : 

"The object of the bill was to set aside a contract made by the appellent with 
the appellees, by whiçh he had granted them permission to use, or vend to 
others to be tised, one of thé [patented] planing machines, in the cities of New 
Orléans and Lafayette, and also to obtain an injunction against the further use 
of the machine, upon the ground that It was an infringement of his patent 
right. ïhe appellant states that he was the assignée of the monopoly in that 
district of country, and that the contract w^iich he had made with the appel- 
lees had been forfeited by their refusai to comply with its conditions. The 
matter in controversy between the parties arises upon this contract, and it does 
not appear that the sum In dispute exceeds two thousand dollars." 

No appeal, theref ore, could be allowed, unless the case came within 
the description contained in the act of 1836, "of ail actions, suits, 
controversies in cases arising under any law of the United States, 
granting or confirming to inventors the exclusive right to their in- 
ventions or discoveries." The court then say: 

"Now, the dispute in this case does rot arise under any act of congress, 
nor does the décision dépend upon the construction of any law in relation to 
patents. It arises out of the contract stated In the bill, and there is no act of 
congress providing for or regulating contracts of this kind. The rights of the 
parties dépend altogether upon the common-law and equity principles. The 
object of the bill is to hâve this contract set aside and declared to be forfeited, 
and the prayer Is 'that the appellant's reinvestiture of title to the license granted 
to the appellees, by reason of the forfeiture of the contract, may be sanctioned 
by the court,' and for an injunction. But the injunction he asks for is to be 
the conséquence of the decree of the court sanctioning the forfeiture. He al- 
lèges, no ground for an Injunction, unless the contract is set aside." 
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It will be observed that in this case there was a contract between 
the parties to the suit, which the complainant sought to set aside, in 
accordance, as lie alleged, witli the terras of the contract itself. 

The next case is that of Brown v. Shannon, 20 How. 56, 15 L. Ed. 
82G. As in the case last cited, the question before the suprême court 
was whether it had, or net, appellate jurisdiction of the case. If it 
was a controversy arising under the patent laws of the United States, 
the jurisdiction of the court would attach, without regard to the 
amount in dispute; but if it were only a suit upon contract, between 
the parties, though the subject-matter of the contract were a patent, 
then it was necessary to the jurisdiction of the court that the matter 
in controversy should exceed $2,000. Chief Justice Tauey, in deliver- 
ing the opinion of the court, says: 

"Fi'om the mariner in -whicli the bill is framed, there Is some difflciilty in 
detennining whether the complainants are seeking the ald of this court to 
prohibit the infringement of a patent right assigned to them, or to enforce the 
spécifie exécution of two contracts that tlie appellant exhibited with the bill; 
* * * and the flrst question, therefore, for this court to détermine, is, upon 
which of thèse two grounds does the bill seek relief? * * * Upon looking, 
however, carefuUy into the bill, we think it must be regarded and treated as 
a proceeding to enforce the spécifie exécution of the contracts referred to, 
and not as one to protect the complainants in the exclusive eujoyment of a 
patent right." 

After considering at length the terms of the agreements involved, 
the chief justice proceeds to say: 

"And the gravamen of the bill, and the ground upon which relief is sought, 
is summed up in the paragraph immediately preceding the prayer for relief, 
in the foUowing words: *And your orators are further advised that the mis- 
conduct of the said Brown in the premises Is a fraud upon the partie» to the 
agreement of the 19th of January, 1853, as well as upon the parties to the 
agreement of the 15th of June, 1853, which it Is the peculiar province of a 
court of equity to restrain.' It is to prevent the fraudulent violation of thèse 
contracts, therefore, that the complainants seek the aid of the court, and ask 
for an injunction; and, it being a proceeding founded on a contract between 
the parties, this court has no appellate power, unless the matter In controversy 
is of the value of more than two thousand dollars." 

The next case in the suprême court of the United States was that cf 
Hartell v. Tilghman, 99 U. S. 547, 25 L. Ed. 357, much relied upon by 
the api)ellee in his argument. This was an appeal from the circuit 
court of the United States for the Eastern district of Pennsylvania, in 
which both parties were citizens of that state. Mr. Justice Miller, in 
delivering the opinion of the majority of the court, states the case as 
f ollows : 

"His bill begins by a statement that he Is the original inventor and patentée 
of a process for cutting and engraving stone, glass, métal, and other hard sub- 
stances. It is the one known as the 'sand-blast process.' He then sets out 
what we understand to be a contract with défendants for the use by the latter 
of his invention. He déclares that défendants paid him a considérable sum for 
the machines necessary in the use of the invention, and also i>aid him the roy- 
alty which he asked, for several months, for the use of the process, which he 
clflims to be the thing secured to him by patent. He allèges that after this 
défendants refused to do certain other things which he charges to bave been 
a part of the contract, and thereupon he forbade them further to use his pat- 
ent process, and now charges them as infringersu The défendants admit the 
validity of plaintiff's patent. They admit the use of it, and their liability to 
him for its use under the contract. ïhey set out in a plea the contract as they 
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understand It, and the tender of ail that Is due to plalntlff under It, and thelr 
readiness to perfonn it. What la there hère arlslng under the patent laws of 
the United States? What controversy that requires for its décision a référence 
to those laws or a construction of them? There is no déniai of the force or 
validlty of plaintIfC's patent, nor of hls right to the monopoly which it gives 
hlm, except as he has parted wlth that right by contract." 

In this case, which goes to the very verge of the doctrine invoked 
by the appellee hère, the complainant, according to the statement of 
Mr. Justice Miller, sets ont in his bill a contract with the défendants 
ror the use of complainant's invention, and then allèges that de- 
fendants refused to do certain things required by their contract, and 
that thereupon he forbade them further to use his patented process, 
and then seeks to charge them as infringers. There was, therefore, 
a subsisting contract, net denied by défendant, but as to the terms or 
requirements of which the parties complainant and défendant differed. 
The suprême court, according to the opinion by Mr. Justice Miller, 
considered the suit to be one for the rescission of the contract set 
out in the bill, and that it could not be a suit for infringement until 
after such rescission. At the conclusion of the opinion, he proceeds to 
say: 

"Where, the contract belng in paroi, the parties dlflCer about one or two of Its 
minor terms, we do not agrée that either party can of hls own volitlon déclare 
the contract rescinded, and proceed precisely as if nothing had been done under 
It. If It Is to be rescinded, it can be done only by a mutual agreement, or by 
the deeree of a court of justice. If either party disregards it, It can be specif- 
ically enforced against it, or damages can be recovered for its violation. But, 
until so rescinded or set aslde, it Is a subsisting agreement, which, whatever 
It is or may be shown to be, must govern the rlghts of thèse parties in the 
use of complainant's process, and must be the foundatlon of any relief glven 
by a court of equlty. Such a case is not cognlzabie in a court of the United 
States, by reason of its subject-matter; and as the parties could not sustain 
such a suit In the circuit court, by reason of cltlzenshlp, thls bill should bave 
been dlsmlssed." 

The next case in the suprême court was Albright v. Teas, 106 U. S. 
613, 1 Sup. et. 550, 27 L. Ed. 295. The question before the court was 
whether the case was properly removable from the state to the United 
States courts, as one arising under the laws of the United States. The 
court say: 

"It is cléar, from an Inspection of the bill and answers, that the case is 
founded upon the agreement In writing between the appellee and the appel- 
lants, • • * by which the former, for a considération therein specifled, 
transf erred to the latter his interest in certain letters patent. Tlie suit was 
brought to recover the considération for this transfer, and was not based on the 
letters patent." 

In the case of Manufacturing Co. v. Hyatt, 125 U. S. 46, 8 Sup. Ct. 
756, 31 L. Ed. 683, there was a writ of errer to the court of appeals of 
the state of New York, where the jurisdiction of the state court had 
been affirmed. The suprême court of the United States, in an opinion 
by Mr. Justice Gray, says: 

"The action was upon an agreement in writing by which the plalntlff, as 
owner of letters patent already once relssued, granted to the défendant an ex- 
clusive license to make and sell the patented article withln a certain territory 
during the term of the patent and of any extension or renewal thereof, and 
the défendant expressly acknowledged the validity of the letters patent, and 
stipulated that the plaintifE migbt, wlthout préjudice to this agreement, obtaln 
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further reissues, and promised to pay to the plaintiff certain royalties so long 
as no décision adverse to the validity of the patent should hâve been rendered. 
Tlie défendant contended tliat this was a case arising under the patent laws, o£ 
which the courts of the United States hâve exclusive jurisdiction. Kev. St. 
§ 629, cl. 9; Id. § 711, cl, 5. But it is elearly established by a séries of déci- 
sions of this court that an action upon such an agreement as that hère sued on 
is not a case arising under the patent laws." 

In Marsh v. Nichols, 140 U. S. 344, 11 Sup. Ct. 798, 35 L. Ed. 413, 
the scope of the decisaon is, for our purpose, sufficiently set out in the 
syllabus, which is as follows: 

"A bill in equlty in a state court, with jurisdiction over the parties, brought 
to enforce the spécifie performance of a contraet whereby an inventer, who, 
having talcen out letters patent for his invention, agreed to transfer an interes.t 
therein to the plaintiff, and proceedings thereunder involving no question aris- 
ing under the patent laws of the United States, and not questioning the validity 
of the patent, or eonsidering its construction or the patentability of the device, 
relate to subjects wlthin the jurisdiction of that court; and its decree thereon 
raises no fédéral question for considération hère." 

In thèse cases the jurisdictional limita laid down by the suprême 
court are easily discerned, except, perhaps, in the case of Hartell v. 
Tilghman, which, as we hâve said, went to the verge of the jurisdiction- 
al line, and neither the suprême court nor the other fédéral tribunals 
hâve shown a disiposition to press that case further than it necessarily 
goes. In the case of White v. Rankin, 144 U. S. 628, 12 Sup. Ct. 768, 
36 L. Ed. 569, the suprême court, after quoting the syllabus of Hartell 
V, Tilghman, to the effect that "a subsisting contraet is shown, govern- 
ing the rights of the parties in the use of the invention," proceed to 
point out, by a récital of the facts in the case, that the complainant, 
having set up a contraet between himself and the défendant in re- 
gard to the use of the patented machines, was seeking to show a 
breach of that contraet, and a conséquent forfeiture, which he asked 
the court to sanction ; the efûcient existence of the contraet being the 
only matter in controversy. In the other décisions of the suprême 
court above referred to, and in which jurisdiction was declined, the 
lis mota was elearly a contraet between complainant and défendant, 
which was sought to be either enforced or set aside, and could not in 
any sensé be said to arise under the patent or copyright laws of the 
United States. Where a bill in equity states a contraet between 
complainant and défendant, and which it seeks to hâve set aside in 
order to pursue the défendant as an infringer, or where the bill states 
a contraet between complainant and défendant, which it seeks to en- 
force, as giving complainant title to the patent, the case canuot be 
said to arise under the patent laws. In either case the court is called 
upon to administer the law of the contraet, and not the patent law 
of the United States, or rights claimed under them. But, where the 
contraet set up or stated is not between the parties to the suit, it is 
collatéral thereto, and cannot, therefore, give character to the case as 
being on the contraet, and not one arising under the patent laws. In 
the case before us the action was not brought to enforce a contraet 
or to set aside a contraet between défendant and complainant. In 
other words, it was not a suit upon a contraet between the parties to 
the suit, within the scope of the décisions referred to. The appellee 
is mistaken in its contention that questions of title to patents, such as 
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are raised in this case, cannot be questions arising xinder the patent 
laws of the United States, because they in volve the dérivation of title 
from a contract. The complainant in this case has stated in its bill 
that it is the owner of the patent in suit, and dérives title through an 
assignment from the patentée. An averment of title in the complain- 
ant must necessarily be made, and is the necessary foundation for ail 
rights asserted or litigated by the complainant. It is an averment 
without which complainant has no proper standing in court. It mat- 
ters not vf hether the title be that of the patentée, derived directly f i*om 
the grant made by the govemment, or that of an assignée of the pat- 
entée or the assignée of an assignée. In either case it is the state- 
ment of a prima facie qualification to institute the suit, and such 
title, whether direct to the patentée, or derivative from him by assign- 
ment or assignments, is the créature of the patent law, and not of the 
common law; and, vs^hether admitted or attacked by the opposing 
party, the questions raised are raised under the patent laws, and are, 
therefore, within the meaning of the Eevised Statutes of the United 
States, justiceable in the circuit courts. 

In the présent case the appellant, who was complainant below, 
properly and necessarily made good its standing in court by stating 
its title to the patent in suit as derived by assignment from the in- 
venter and patentée. As seen in the summary of the statement of the 
bill heretofore made, the assignment from the inventer was after h& 
had made application, and before patent issued, as waa also the inter- 
médiate assignment to the quilling-machine company, which was as- 
signor to complainant. Thèse assignments show a prima facie title 
in complainant, but they are ail provided for and regulafed by the pat- 
ent laws of the United States, and any question as to the title claimed 
under them is a question arising under those laws. See sections 4895- 
4898, Eev. St. After this necessary and preliminary statement, the 
complainant proceeds to the gravamen of his bill, which is the aver- 
ment that the original assigner and inventer was manufacturing in 
violation of complainant's title to the monopoly, and praying for the 
usual relief, — of accounting and injunction. It might hâve stopped 
there, and waited for the défendant to raise the défense which it 
thought it probable it would make, to wit, that the original inventer, 
after the issuance of the letters patent to him, notwithstanding the 
préviens assignments already referred to, had assigned, or attempted 
to assign, the letters patent to the défendant. It, however, took an- 
other course that was clearly open to it to take, and that was to state 
the défense of this pretended assignment by way of anticipation in the 
bill, in order that it might make spécial answer thereto, and thua 
avoid the disadvantageous position in which it would be placed by the 
forty-fifth equity rule, by which spécial réplications are prohibited. 
If the bill sets ferth a case within the jurisdiction of the court, the 
jurisdiction cannot be ousted by the anticipation and déniai of possi- 
ble défenses that may or may not be made. Even if the title of com- 
plainant, as set forth in the bill, were put in issue by plea or answer, 
the question would still be one arising under the patent laws of the 
United States. Such an issue would be incidental and collatéral to 
the main purpose of the suit. In this case the patentée and original 
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assigner is not a party to the suit, and the suit could not, theref ore, be 
said to be upon the contract with him. This is not a suit to enforce 
a contract or to avoid one, but is a claim of ownership under the laws 
of the United States, which is properly justiceable in the fédéral cir- 
cuit courts. 

The appellee and défendant below aiso contends that the demurrer 
in the court below should be sustained because it does not appear that 
the complainant has a valid title. From what has already been said, 
it is apparent that the bill sufflciently states a title in the complainant 
to give it a standing in court; but the appellee further contends that 
the assignments referred to should hâve been set ont in the bill, for 
the inspection of the court, and that the complainant waa bound to 
do so by reasin of having made profert of the same in the stating part 
of its bill. We do not find that this is so. If it were so, such profert 
was unnecessary to be made, as noue of the assignments of the patent 
referred to are required to be under seal. If profert is made of any 
document, of which it is not necessary, it will be treated as mère 
surplusage, and will not entitle the défendant to oyer. Walk. Pat. 
§ 433 ; 1 Chit. PI. 366. The complainant waa entitled to stand upon 
its prima facie case as to title, and the failure to set out the assign- 
ments referred to could not, under the circumstances, be taken ad- 
vantage of by demurrer. 

Another ground assigned for the demurrer is that the bill is multi- 
farious. The view we hâve taken and already expressed as to the 
jurisdiction of a circuit court over the anticipated controversy as to 
the pretended assignment to the défendant will dispose of this objec- 
tion: 

"The bill does not ask that the assignment be set aside or canceleii. The as- 
signer is not a party to the suit. The prayer is merely that the complainant 
may hâve an aceountlng, and, incidentally, that the assignment of the letters 
patent be dec4ared to be of no eiïect, as against the right of the complainant tq 
the protection of the laws of the United States for this invention, and that the 
record of It, Improperly made under the same laws, be caneeled." 

Ail thèse matters are properly questions under the patent laws of 
the United States. We think, therefore, the court were wrong in 
sustaining the demurrer, and that the decree to that effect should be 
reversed. 



OVERWEIGHT COTJNTEEBALANCE ELEVATOR CO. v. HENRY VOGT 

MAOH. CO. 

(Circuit Court of Appeals, Sixth Circuit. May 8, 1900.) 

No. 770. 
1. Patents— Invention. 

There is no invention in merely selecting and puttlng together the 
most désirable parts of différent machines in the same art, making a 
new machine, in which each part opérâtes In the same way as It did in 
the old, and effects the same resuit. 

& Same — Anticipation — Frbight and Passknger Elevatohs. 

The Hinkie patent. No. 257,943, for an improvement in freight and pas- 
eenger elevators, is void for anticipation. 



958 102 FÉDÉRAL RBPORTEB. 

Appeal from the Gif cuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

Tlils Is a suit, In equity brought origlnally against Katé P. Leaman for the 
allégea Infrlngement of letters patent No. !i57,943, for an Improvement in 
freight and passenger elevators, Issued to Philip Hinkle, May 16, 1882, upon 
an application filed September 27, 1881, assig^ed to O. M. Weymann, March 
1, 1897, and by him assigned, on the 17th day of the same month, to the com- 
plalnant, the Overwelght Counterbalance Blevator Company. The Infrlnge- 
ment complained of consisted of the alleged use of the invention In an ele- 
vator ùsed by the original défendant in the "Lancaster Building" at Cin- 
cinnati. After the flling of the bill, and before appearancei by the above- 
named défendant, the Henry Vpgt Machine Company, a Louisvllle corporation, 
which had manufactured and put up the said elevator Iri the Lancaster 
Building, was by the agreeiîiept of coimsel for ail the parties substituted in 
place of the original défendant, and thereafter the proceedlngs went on un- 
der the tltle of the suit thuë constituted. The blU contaiijed the allégations, 
usual In such bills, and prayed for an injunctlon, and for a recovery of profits 
and damages. In addition to this, the blll alleged that the complainant had 
previously brought suit on the same patent in the circuit court of the United 
States for the Northern district of California against one Mark Sheldon, a 
purchaser and user of a machine of identlcal construction with that hère 
complained of, from the Sulzer-Vogt Machine Company, under which name the 
Henry Vogt Machine Company was fonnerly Incorpora ted; that the Sulzer- 
Vogt Machine Company assumed the défense of the suit, and contested It, 
In a trial before the court and a jury; and that a verdict and judgment were 
entered in favor of the plalntiff. The answer denied that Hinkle was the 
flrst Inventor of the supposesd improvements described In the patent, and set 
up various anticipations by earlier patents, and varions prior uses by sev- 
eral différent persons, sît places which were speclfled. Infrlngement was 
also denied. TÎie answer fàrther averred that the défendant had no Knowl- 
edge, except as It was inîôrmed, of thé suit In California, mentioned in the 
blll, but that it was informed and believed that such a suit had been brought 
by the plaintifC against Sheldon; that it was determined wlthout a trial of 
the merits of the controversy, and judgment entered for the plalntiff by 
consent of the défendant therein; that the Sulzer-Vogt Machine Company did 
not assume the défense of thàt suit; and that Sheldon, the défendant, refused 
to permit thé case to be appealed. The complainant filed a replication to the 
answer, and proofs were taken by the respective parties. The patent In suit 
contained two elaims, both of ■ which were alleged to hâve been Infringed. 
The flrst consisted of a cqmbination in an elevator of a hoisting drum, a 
cage wlth a rope supporting it attached to one side of the drum, and an over- 
balance weight, wlth a rope supporting It attached to the other side of the 
drum. The second consisted of the same éléments, and a worm wheel mount- 
ed on the same shaft as the drum, and a worm meshing wlth it mounted 
on a shaft transverse to that of the drum. Thèse daims are more fully ex- 
plained in the opinion which follows. The case having been brought to a 
hearing; it was held by the circuit court that the first claim of the patent 
was void by l'eason of antlolpation by former patents; that it was unneces- 
sary to détermine the validity of the second claim, for the reason that In the 
opinion of the court it was not Infringed by the use of the elevator com- 
plained of. It resulted that the bill was dismissed, The complainant ap- 
peals from the decree. Purther facts are stated in the opinion. 

Charles M. Peck, for appellant. 

Edvs'in H. Brown and Arthur Stem, for appellee. 

Before LTJBTON, DAY, and SEVEEENS, Circuit Judges. 

SEVERENS, Circuit Judge, having stated the nature of the case 
as above, ddivered the opinion of the court. 

The Hinkle patent, on vs'hich this suit is founded, relates to the 
construction of elevators used for carrying passengers and freight 
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in a cage or upon a platform moring up and down through a shait 
adapted to the purpose. Many différent styles of apparatus had 
been employed prior to his application, based upon the same gên- 
erai ideas, and some of them having such close resemblance to 
his own as to make it necessary to institute a sharp comparison in 
order to ascertain what, if any, advance in the nature of invention 
he made over the prior condition of the art. He gives the follow- 
ing statement of what he regarded as the characteristics of his in- 
vention : 

"My invention bas référence to an arrangement for re-enforcing the lift- 
ing power of any given freight or passenger elevator without increasing the 
working power of the engine or motor that drives it; and it consists in the 
application of an overbalance countervveight for overbalancing the weight of 
the cage, and in the interposition between said counterweight and the cage 
of a self-acting braire, which prevents the superior weight of the counter- 
balance from being transmitted to the cage and engine power when the en- 
gine and cage are standing at rest. The self-acting brake which I use Is a 
v?orm wheel and worm, which also serves as a gearing for transmitting the 
power of the engine or motor to the cage and counterweight." 

ïhe following Pigs. 1 and 2 illustrate his construction: 



Fig.t \ \ — 
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Referrîng to the figures illustrated, he says: 

"Let A represent the cage, which Is suspended In the tisnal way from the 
hoisting drum, B, by means of the rope, G, which passes up over pulleys, 
dd, as shown. A rope, B, is also secured to the opposite side of the drum, 
B, and passes up over a pulley, f, and to the opposite end of this rope the 
counterweight, G, Is suspended. The drum, B, is secured upon a horizontal 
shaft, h, which is properly supported in bearings, and to this shaft is also 
secured a worm wheel, I. A transverse worm or serew shaft, J, is mounted 
in bearings, either below or above the worm wheel, at right angles to the 
shaft, h, so as to engage with the worm wheel, I, and to this shaft the power 
of the engine or other motor employed Is applied. It wlU now be seen that 
this worm wheel and worm serve two parposes — First, as a gearing for trans- 
mitting the motion and power from the shaft, J, to the shaft, h, and drum, 
B; and, secondly, as a self-acting brake, which acts instantly when the rota- 
tion of the worm shaft ceases, and prevents the superior weight of the 
counterweight from reacting against the weight of the cage, bo that both 
will remain at whatever position they are in when the rotaùon of the worm 
shaft ceases." 

Then he goes on to describe how this construction can be utilized, 
and the advantage of it, as follows: 

"I can now make the counterweight, G, as much heavier than the cage as 
I wish, and its overweight will assist In ralsing the loaded cage, while the 
power of the engine or motor is only required to overcome the différence In 
résistance between the weight of the cage and counterweight. When the 
empty cage is lowered again, the power o£ the engine Is still required to over- 
come the superior weight of the counterweight on the opposita side, thus 
producing a uniform strain upon the engine without overstraining It. Sup- 
pose, for Instance, that the cage weighs two hundred pounds, and suppose that 
the counterweight weighs four hundred pounds, and suppose that the worm 
can bear with safety a load of two hundred pounds, I can then raise four 
hundred pounds in the cage, besides the weight of the cage Itself, and the 
engine will hâve only two hundred pounds to lift when the cage is raised, 
and the same amount when the cage is lowered, and the worm gears will at 
no time be subjeeted to a strain of more than two hundred pounds; whereas, 
with a simple balance weight, such as has heretof ore been used, no more than 
the weight of the cage could be used as a counterbalance "without having 
It react to lift the cage as soon as the application of the power to the driv- 
ing shaft ceased. In this latter case I would be able to raise a weight of 
only two hundred pounds on the cage. It Is therefore évident that I am able, 
by using my overbalance counterweight, to raise twice the amount of weight 
on a certain size machine, as heretof ore; or. In other words, It enables me 
to do the same amount of worls With aa engine of half the capacity as haa 
been heretofore required," 

And he adds: 

"In case It Is desired to raise a load of more than ordlnary weight, addl- 
tional weight can be applied to the overbalance to any desired extent within 
the limita of strength of the rope axtd mechanism." 

His claims are thèse: 

"(1) In an elevator, the comWnatlon, with the hoisting drum, B, of the 
cage. A, and rope, C, thereof attached to one side of the drum, B, and the 
overbalance weight, G, and rope, B, thereof attached to the opposite side 
of the drum, B, substantially as set forth. (2) The eombination, with the 
drum, B, and ropes, C and E, attached to the opposite sides thereof, and sus- 
pending the cage and overbalance weight, respectlvely, of the power shaft, 
J, provided with the worm, as descrlbed, and the worm wheel, I, mounted on 
the same shaft with B, as set forth." 

From this it appears that the features which he contemplated 
as new were the overweighting of the counterbalance, and the em- 
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plojment of thé worm gear to lock fast the elevator whenever the 
motive power applied to the worm shaft should be suspended. 

With regard to the overweighting of the counterbalance, the in- 
ventor nowhere states the extent to which he proposes the over- 
weighting shall go, except as he shows by an illustration what, by 
his method, a certain proportion of overweighting will accomplish. 
He says it may be increased as one wishes. It is left to the judg- 
ment of the user. Counsel for the appellee contend with much 
force that this lack of deflniteness leaves the user to the necessity 
of experimenting to flnd out how the apparatus must be construct- 
ed and arranged in order to realize the contemplated advantage, 
and that the statutory requirement (Rev. St. § 4888) in this regard 
is not fulfllled; citing Howard v. Stove Works, 150 U. S. 167, 14 Sup. 
et. 68, 37 L. Ed. 1039; In re Incandescent Lamp Patent, 159 U. S. 
465, 16 Sup. et. 75, 40 L. Ed. 221, and the cases cited by Mr. Justice 
Brown in delivering the opinion of the court in the latter case. It 
is clear that the only eseape from this criticism is to construe the 
patent broadly enough to cover any appréciable overweight beyond 
a mère balance, and possibly enough more to overcome the friction 
of the elevating apparatus. Perhaps, if that would save the patent, 
we might be authorized to adopt that constniction upon the prin- 
ciple recognized by this court in Soehner v. Range eo., 54 U. S. App. 
389, 28 e. G A. 317, 84 Ped. 182. lîut, as we think that for other 
and more certain reasons the patent cannot be sustained, we pass 
the question suggested without deciding it. 

It is shown by the évidence that several patents had been issued 
in this country a considérable time prior to Hinkle's supposed in- 
vention, for elevators and improvements therein, in some of which 
the motive power was communicated through worm gearing, having 
so slight a pitch in some cases as to operate as a deadlock when the 
movement of the machinery should be suspended, and in which 
also the counterbalance (a thing used in ail of them) was so over- 
weighted as to help in moving the load on the platform or cage, in 
both thèse respects performing the same functions as Hinkle points 
ont to be the peculiar characteristics of his own, and in the same 
way. It is to be noted, however, that no express mention of the 
worm gear being so pitched as to operate as a deadlock was made 
in the description of the invention in such former patents. Others 
show the présence of one of the above-mentioned characteristics 
without the other. But this last-mentioned circumstance is not 
material. Thèse parts of the machine are so far separated and out 
of relation to each other that it would require only the commonest 
kind of skill to borrow from one well-known style of elevator a part 
of the operating machinery and put it into another elevator, to 
there perform the same function that it did in the flrst. There is no 
invention in merely selecting and putting together the most dé- 
sirable parts of différent machines in the same art, where each 
opérâtes in the same way in the new machine as it did in the old, 
and effects the same resuit. No principle of the patent law stands 
on plainer reasons than this. A somewhat leading case on this 
subject is Hailes v. Van Wormer, 20 Wall. 358, 22 L. Ed. 241, and the 
102 F.— 61 
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principle is illustrated by the décisions of this court in the foUowing 
cases: Manufacturing Go. t. Eobbins, 43 U. S, App. 391, 21 G. G. A. 
198, 75 Ped. 17; Stearns v. Eussell, 54 U. S. App. 591, 29 G. G. A. 
121, 85 Ped. 218; Campbell Printing-Press & Mfg. Co. v. Duplex 
Printing-Press Co. (decided at this term) 101 Ped. 282. 

It is, of course, conceded that when the assembled old éléments 
effect a new mode of opération, producing a more bénéficiai resuit, 
this rule does not hold. In such case a deeper insight leading to 
the perception of new results from new co-ordinations of old élé- 
ments may be exercised in a degree amounting to invention. The 
distinction is clear, though it may happen, as it constantly does in 
the application of other principles, that difficulty may be found in 
cases which hover along the line between the mère assembling of 
old éléments and the putting them into such relations that, co- 
acting, they hâve a différent and more bénéficiai mode of opération. 

Gounsel for the appellant contends that claim 1 of the Hinkle 
patent, when properly construed, is co-extensive with claim 2, be- 
cause he says the parts of claim 2 omitted in claim 1 are included 
by implication. We should hâve some dii3Eiculty in agreeing to this 
conclusion; but we do not think it important to settle the question, 
because, if the counsel is right, the beneflt of the patent is fully 
protected by claim 2. 

Referring, now, to the prior patents shown in the record, we no- 
tice, first, the reissued patent No, 4,270 to Otis, of February 21, 
1871. This patent was for an improved hoisting apparatus, and the 
patentée says that his "improvement consists in the combination 
of a counterpoise with the hoisting platform or cab through the in- 
tervention of the hoisting drum, whereby a counterpoise of as great 
a weighf as, or of a greater weight than, the platform or cab is per- 
mitted to be used." The ropes carrying the platform and the coun- 
terpoise, respeetively, were attached to the drum so as to wind 
thereon in opposite directions. Thus, when the drum was turned 
one way, the platform would be raised and the counterpoise lowered, 
and vice versa when the drum was turned the other way. The 
patentée says of this construction, that "it aff ords the advantage 
of enabling a counterpoise of greater weight than the platform to 
be used, so that not only can the platform or cab, but the load upon 
it, or a portion of such load, be counterbalanced." He also refers 
te a "brake or stop mechanism used in connection with the hoist- 
ing drum," but does not specify what kind of a brake. 

It is clear that his construction was an anticipation of so much 
of Hinkle's patent as relates to the hoisting apparatus, as distin- 
guished from that part of his elevator in which the worm gear is 
located. If, at the time when Otis made his application, no brake 
in connection with the hoisting drum had ever been used, his patent 
might hâve been available to cover a brake of the kind employed 
by Hinkle. Or, if worm gearing had been previously used for that 
purpose, it would corne within the suggestion of the Otis patent 
that such a brake would fulfill his requirements 

Another patent was that to Eeèdy, No. 160,469, of March 2, 1895. 
This patent shows the same gênerai arrangement of a cage or plat- 
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■v^lien it sliould be 'brought to rest, it would seem that hîs ârst thougM 
woUld be to make the pitch of tlie gear slight enougli foi* tbat pur- 
pose. However, as we hâve already shown, the problem, if sijch it 
was, had already been worked ont, and a gear of the requisite form 
and for the purpose had for some time been in use. Several well- 
authenticated prior uses of elevators of similar construction to those 
of the patents last mentioned, and to that of the patent in suit, are 
shown by the proofs, some of them having most of the features of 
the Hinkle patent, and some of them having ail. We shall not take 
space to describe each. One of them was installed in the Equitable 
Building in New York in 1870, and continued in use for many years. 
It is shown by the testimony of men who put it in, by the original 
engineer who operated it, and by his successor and others familiar 
with it, that it contained a counterbalance overweighted at times 
as much as 1,000 pounds, and at others in différent degrees, accord- 
ing to the requirements. It was driven by worm gear, having, as 
we infer, a pitch of about one-half of that at which the gear would 
lock, and was therefore ample to accomplish the purpose. It appears 
to hâve been the sole reliance for arresting the reverse movement 
of the elevator when the forward movement of the machinery should 
be suspended. It would seem that this elevator embodied ail the 
features for which novelty is claimed in the Hinkle patent, as well 
as ail the éléments in the combination claimed. There were other 
subsidiary features, but the dominant characteristics were the same 
as those of the patent in suit 

The bill of complaint charges that in a former suit brought by 
the complainant in the circuit court for the Northern district of Cali- 
fornia against Mark Sheldon, of which it is alleged the predecessor 
of the défendant herein, and with whom it is in privity, took charge 
and assumed the défense, the validity of the Hinkle patent was 
found and determined by the verdict of a jury and the judgment of 
the court. In the answer of défendant it is denied that the défend- 
ant, or its predecessor, participated in the proceedings in that case, 
and it is claimed that for that and other reasons the judgment therein 
cannot be used as an estoppel. It is not proven that the défendant 
herein, or its predecessor, did in fact assume the défense in such 
former suit, nor is any point now made of it by counsel for the appel- 
lant. 

If we were to assume, as the court below did for the purpose of 
its décision, that the Hinkle patent was not anticipated by the for- 
mer patents shown in the record, we should still think that its stand- 
ing is on such narrow ground that the use complained of was no in- 
vasion of the rights secured thereby, agreeing in this respect with 
the View of the judge in the circuit court. The decree of the court 
below will therefore be afiEirmed. 
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JOHNSON et al. v. McCUEDT. 
(Circuit Court, D. Indiana. July 6, 1900.) 

1. Patents— Patentable Noveltt— Fluid Motors. 

The Bardsley patent, No. 509,644, for a rotary fluid motor, Is vold for 
lack of patentable novelty in view of the prior art. 

2. Samb— Inpringemekt. 

If such patent be conceded validity, it has necessarily a very narrow 
range, and is not infringed tiy the Hurlbut self-cleansing dental spittoon, 
■wliich is designed for use in a différent art, and not for the purpose of gen- 
erating power. 

In Equity. Suit for infriDgement of a patent. 
Cliapin & Denny and E. S. Taylor, for complainants. 
Coburn, Hibben & McElroy, for défendant. 

BAKEK, District Judge. TMs is a suit brought by the complain- 
ants against the défendant for the infringement of letters patent No. 
509,644, issued on November 28, 1893, to Edward E. Bardsley, for 
improvements in rotary fluid motora. The alleged infringing device 
is the Hurlbut self-cleansing dental spittoon. The défenses are want 
of patentable novelty and noninfringement. The object of the inven- 
tion is said to be "to construct a rotary fluid motor of an extremely 
cheap and simple character, compared with its efficiency, and one 
which can be run in either direction at will; a further object being 
to provide for the ready changing of the direction of the motor." It 
is further stated that: 

"The nozzle is so disposed that the jet therefrom will be delivered parallel 
"with a line tangential to the pe -iphery of the disk, and will strike the surface 
of the disk close to the outer flange, the force of the water being exerted upon 
the disk and flange, and the stream spreading upward on said flange, to which 
it cllngs by reason of capiilary attraction until it is finally discharged by centrif- 
ugal force over the edge of the flange. The water is thus caused to act upon 
the disk and flange throughout a considérable portion of the entire circumfer- 
ence of the disk, so that I am enabled to obtain almost as high a degree of 
power as in a bucket motor operated by a jet, especially in cases where the jet 
is very small, and issues with great velocity from the nozzle." 

The patent containa three daims, ail of which are alleged to be 
infringed. Thèse claims follow: 

"(1) A fluid motor, consisting of a disk or plate, and a nozzle located above 
the plate, but inclined downward towards the same, and also occupying a posi- 
tion parallel with a line tangential to the periphery of the plate, so that it will 
discharge downward upon the face of the plate, adjacent to the periphery of 
the same, a jet parallel to such tangential line, substantially as specifled. (2) 
A fluid motor. in which are combined a disk or plate, having an uptumed 
flange upon Its outer edge, and a nozzle located above the plate, but inclined 
downward towards the same, and also occupying a position parallel with a 
line tangential to the periphery of the plate, whereby it will discharge down- 
ward upon the face of the plate, adjacent to the periphery of the same, and 
within the flange, a jet parallel to such tangential line, substantially as speci- 
fie^. (3) A fluid motor, in which are combined a disk or plate, and a nozzle lo- 
cated above the plate, but inclined downward towards the same, said nozzle 
being pivoted to the supply pipe, and capable of being moved thereon to right 
or left, so as to occupy, when in either extrême of movement, a position par- 
allel with a line tangential to the periphery of the plate, substantially as speci- 
fled." 
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The Bardsley motor consista of a revoluble flat disk, with an up- 
turned flange rotated by a jet of water directed against tlie face of 
the disk near the flange. So far m the évidence in the record shows, 
this motor has been applied exclusively to the génération of power to 
be communicated to outside mechàuisni, and has never been used in 
this or any kindred art prior to its use in the alleged infringing device. 

The flrst duty of the court in determining the validity of the pat- 
ent is to ascertain and détermine the true scope of the invention as 
set fprth in the claims. Bardsley does not claim tç hâve invented 
any new type of water wheel, disk, or flange, nor to hâve originated 
the réversible nozzle. Ail of thèse were common in the art prior to 
his invention. Ail that he suppôséd he had invented, and ail that 
he has claimed as his discovery, was a fluid motor haviug a particu- 
lar location and inclination of- the nozzle, and a particular place of 
impingement of the water jet. Each of the claims spécifies a noz- 
zle located above the disk, and inclined downward towards the sur- 
face of the same. The resuit of this location, as stated in claims 1 
and 2, is that the nozzle will discharge downward upon the face of 
the disk, adjacent to the periphery of the same, and within the flange, 
a jet parallel with a Une tangential to the periphery of the disk. 
The complainant's expert correctly concèdes that claims 1 and 2 are 
limited to the location of the nozzle and to the place of impingement 
of the water jet upon the surface of the disk, as distinguished from its 
flange, in case the flange is employed. It is contended, however, 
that claim 3 is not so limited, because it does not say in terms that 
the jet will strike the face of the disk. This contention is indefensible. 
The third claim spécifies "a fluid motor, in which are combined a disk 
or plate and a nozzle located above the plate, but inclined downward 
towards the same." With a nozzle so located and inclined, the jet 
of water ,must of necessity irapinge upon the surface of the plate. 
Thus çonstrued, the patent, if valid, necessarily has a very narrow 
range. In view of the prior art, the court is of opinion that it must 
be held invalid for want of invention. Any water motor having a 
disk or plate, whether provided with buckets or not, having a nozzle 
inclined downward towards the disk so as to discharge a jet of water 
upon the surface of the disk, thereby causing it to rotate, fully satis- 
fles ail the éléments of the claims of the Bardsley patent. Several 
patents in the record disclose thèse éléments so clearly and fully as to 
deprive the Bardsley invention of patentable novelty. The alleged 
infringing spittoon consists essentially of an outer bowl connected 
with a waste pipe, and supporting an inner bowl, which is revoluble, 
and provided with central outlet holes. A small, gentle stream of 
water is projected against the inner bowl near its outer edge, pri- 
marily to cleanse the bowl, and incidentally to revolve it. The révo- 
lution of the bowl forms a thin sheet of water over the entire area of 
its inner surface. The expectoration is received upon the sheet of 
water, and is carried to the outlet holes, so that the spittoon is per- 
fectly sêlf-cleansing with a small stipply of water. The defendant's 
spittoon is not in any just sensé a motor, and it is incapable of suc- 
cessful use as a motor. It embodies no idea of the génération of 
power. The purpose of the révolution of the inner bowl is not the 
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production of power, and the power produced is but an incident to 
the cleansing of the bowl. The révolution of the bowl is necessarily 
slow. A small, gentle stream of water must be used, which is to 
be wholly discharged through the central outlets. A rapid révolu- 
tion of the bowl, so as to discharge the water peripherally, would 
destroy the utility of the defendant's spittoon. The Bardsley fluid 
motor embodies the idea of producing power to be commuuicated to 
outside mechanism. No other purpose is disclosed. The defendant's 
revolving bowl embodies no such idea. The Bardsley fiuid motor 
and the defendant's revolving bowl are used, and were intended for 
use, in two alien arts, and the successful opération of each dépends 
upon exactly opposite ideas and forces. I see nothing in the defend- 
ant's device which is covered by the Bardsley patent, when con- 
strued as narrowly as that patent must be construed. The bill will 
be dismissed for want of equity, at the complainants' costs. 



'FALK v. CTJRTIS PTJB. CO. 

(Circuit Court, B. D. Pennsylvania. July 2, 1900.) 

No. 8. 

Copyright — Inpkingement of Copyiughïed Photogkaph— Suit to Kecoveb 
Penalty. 

Under Rev. St. § 4965, as amended by Act 1895 (2 Supp. Rev. St. p. 437), 
no penalty is recoverable for infringement of a copyrighted photograph or 
otlier publication, except for sucli sheets of the infringing publication as 
bave been found in the defendant's possession, for the purpose of forfeiture 
and condemnation. What is the appropriate procédure where it Is sought 
to both enf orce the forfeiture and reeover the penalty (whether by a single 
suit in the nature of replevin, or by separate suits) has not been conclu- 
slvely determined; but where two suits are brought (one in replevin to 
reeover the sheets, and the other in assumpsit to reeover the penalty) 
the cause of action in the latter suit does not accrue until the infringing 
sheets hâve been found in the defendant's possession and seized in the 
former, and a suit to reeover the penalty, brought at the same time as the 
one in replevin, is prématuré. 

Action in assumpsit to reeover the statutory penalty for reprodue- 
ing a copyrighted photograph. On motion by défendant for judgment 
non obstante veredicto. 

For former reports, see 98 Fed. 989, and 100 Fed. 77. 

Samuel M. Hyneman, for plaintiff. 

J. Martin Kommel and Hector T. Fenton, for défendant. 

James M. Beck, for the United States. 

McPHERSON, District Judge. This is an action of assumpsit to 
reeover from the défendant the statutory penalty for reproducing a 
copyrighted photograph without the owner's consent. A verdict 
has been rendered for the plaintiff, and the pending motion is based 
upon the f oUowing réservation of a question of law : 

"Upon the 29th day of September one copy of the October number [of the 
infringing magazine] was bought by the office boy of Mr. Hyneman, and at a 
somewhat later hour of the same day the deputy marshal went to the office 
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of the défendant wlth two writs,— one a writ o( replevln, and the other a sum- 
njons in , the présent case, — and thèse two writs were served at the same time. 
Under the wrlt of replevln a certain numberof copies were found. IJpon thèse 
facts, the court reserves the question of law raised by the defendant's tenth 
and eleventh points, namely, whether any pecunlary penalty at ail is enforce- 
able in this action." 

The pointa referred to are asfollows: 

"(10) The pecunlary penalty sued for does not attaeh to alleged infringing 
copies that may hâve been printed, sold, offered for sale, or at some time in 
possession of défendant, but solely to those infringing copies, if any, which 
were actually found in possession of défendant, and became the property of 
plaintifC by actual seizure before suit brought. 

"(il) In the statute Imposing the pecunlary penalty sued for, the word 
'found' means that there must be a time before the cause of action accrues 
at which the infringing copies are actually found in the possession of défend- 
ant, for the purposes of forfelture and seizure. In other words, the pecunlary 
penalty does not accrue, nor the cause of action arlse, tmtll such forfelture 
and seizure." 

The question for décision arises under section 4965 of the Revised 
Statutes, concerning the infringement of copyright in photographs 
and other publications, now amended in certain respects by the act of 
1895 (2 Supp. Rev. St. p. 437). This section has frequehtly been be- 
fore the courts, but its précise meaning and scope hâve not yet been 
deflnitely ascertained. In some respects, however, its meaning has 
been determined by récent décisions. In Thornton v. Schreiber, 124 
U. S. 612, 8 Sup. et. 618, 31 L. Ed. 577, the suprême court of the 
United States, in considering the phrase "found in his possession," 
used this language: 

"Cotmsel for défendants in error, Schreiber & Sons, inslst that the worda 
'found in his possession' are to be construed as referring to the flnding of the 
jury, that the expression means slmply that, where sheets are ascertained by 
the flnding of the jury to hâve been at any time in the possession of the 
person who committed the wrongful act, such person shall forf eit one dollar 
for eaeh sheet so ascertained to hâte been In his possession. We, however, 
thinlî that the word 'found' means that there must be a time before the cause 
of action accrues at which they are found in the possession of the défendant." 

No doubt, this was a dictum, but it was evidently pronounced with 
délibération, and it has since been foUowed in two décisions, both de- 
livered in the case of Bolles v. Outing Co. In the flrst décision (23 G. 
C. A. 594, 77 Fed. 966) the court of appeals of the Second circuit, in 
a very careful opinion, referred to the foregoing quotation, and then 
went on to say: 

"We are of the opinion that the section means to afflx the penalty only when 
the sheets are shown to hâve been discovered or detected in the possession 
of the défendant prier to the bringing of the suit. The statute is apparently 
framed to give the party whose copyright has been Invaded complète relief, 
by an action in which he can procure a condemnation of the infringing sheets, 
and at the same time recover, by way of compensation, a penalty for every 
sheet which he is entltled to condemn. The words 'found in his possession' 
aptly refer to a flnding for the purposes of forfelture and condemnation. The 
remedy by condemnation and forfelture is only approprlate in a case where 
the property can be seized upon process; and where, as hère, the forfelture de- 
clared is against property of the 'ofCender,' it is only approprlate when it can 
be seized In his hands. The section contemplâtes two remédies, enforceable 
in a single suit, each of which dépends upon the same state of facts. The 
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aggrieved party may, at his élection, pursue either one or both remédies. But 
it does not contemplate a recovery of penaltles, except In respect to the sheets 
which can be condemned." 

The case was afterwards taken to the suprême court of the United 
States, and the judgment was afarmed in the second décision to which 
I hâve referred (175 U. S. 262, 20 Sup. Ct. 94, Adv. S. U. S. 94, 44 L. 
Ed. — ), Mr. Justice Brown saying: 

"Had congresa designed tlie extended meaning claimed for tliese words 'found 
in iiis possession,' it would naturally hâve used the expression 'found or traced 
to bis possession,' or 'found to be, or to hâve been, in his possession.' It is 
only by interpolating words of this purport that the statute can receive the 
construction claimed. We eoncur with the learned judge who spoke for the 
court of appeals that the vyords 'found in his possession' aptly refer to a flnding 
for the purpose of forfeiture and condemnation. 'The remedy by forfaiture 
and condemnation is only appropriate in a case where the property eau be 
seized upon process; and where, as hère, the forfeiture declared is against 
property of the "offender," It is only appropriate vs-hen it can be seized in his 
hands.' " 

It is therefore clear that no penalty is recoverable except for sucL. 
sheets of the infringing publication as may hâve been found in the 
defendant's possession for the purpose of forfeiture and condemna- 
tion. Flnding by means of a purchase or by means of visual inspec- 
tion is not euough. The flnding must be in the course of a proceed- 
ing instituted for the express purpose of condemning and forfeiting 
the infringing articles. The défendant might sell 100 copies to-day, 
but, if no copy should be found in his possession to-morrow by the 
officer charged with the exécution of the writ under which the con- 
demnation and forfeiture were to be enforced, no penalty could be 
recovered. 

What, then, is the appropriate course of proceeding for the purpose 
of enforcing the forfeiture alone, or for collecting the penalty alone, or 
for the double purpose of enforcing the forfeiture and also of collect- 
ing the penalty? The nearest approach to a décision upon either of 
thèse questions is Morrison v. Pettibone (C. C.) 87 Ped. 330, in which 
the flrst branch of the subject was considered by Judge Seaman in 
deciding a motion for a new trial. The motion was granted upon 
another ground, but the opinion also examines the question whether 
replevin is a proper remedy to recover the sheets and plates of an 
infringing photograph, and reaches the conclusion that such action 
is appropriate. That was apparently a suit to forfeit the articles 
themselves, and not to recover the penalty; and the décision does not 
throw much light upon the question what procédure is appropriate 
where the plaintiff is seeking either to enforce the penalty alone, or 
to enforce both the penalty and the forfeiture. 

The utterances of the suprême court upon this subject are, I think, 
not easy to reconcile. In Thornton v. Schreiber, Mr. Justice Miller 
had apparently two successive suits in mind, — one an action to forfeit, 
whereby the infringing articles may be found in the possession of 
the défendant, and a subséquent suit for the penalty; the cause of 
action to be enforced in the second suit only arising when the articles 
are thus found. This is tbe only meaning that I can dérive from the 
déclaration that "there must be a time before the cause of action ac- 



970 102 FEDERAL REPORTER. 

crued at which [the înfringing articles] are found in the possession 
of the défendant." On tlie otter hand, in Belles v. Outing Go., Mr. 
Justice Brown intimâtes that a single suit may be used for both pur- 
poses; but he does not mean the ordinary action cf replevin, for he is 
careful to refer to the proceeding as a suit "in the nature of replevin." 
The passage is as follows: 

"No remedy is provided by the act, although by section 4970 a bill in equity 
will lie for an injunctlon; but the provision for a forfeiture of tlie plates and 
of the copies seems to contemplate an action in the nature of replevin for 
thelr selzure, and, in addition to the confiscation of the copies, for the recovery 
of one dollar for every copy so seized or found in the possession of the 
défendant. While the forfeiture is not limited as to the number of copies, it 
is limitée to such as are found In, and not simply traced to, the possession of 
the défendant." 

It seems to me to be clear that the action of replevin, as it la now 
known to the profession, cannot be used for either purpose or for 
both without laying violent hands upon it. As it is now used, — at 
least, in the courts of Pennsylvania, to which I shall confine my 
attention^ — the claim property bond is an essential part of the pro- 
ceeding. A plaintiff may use this form of action when he claims 
Personal property in the possession of another, if the claimant haa 
the right to possession. This contingency may présent one objection 
to its use when the object is to f orfeit, although the answer may be, 
as suggested by Judge Seaman in Morrison v. Pettibone: 

"That the term 'forfeit,' as used in the statute, is not to be taken in its 
strict, ordinary sensé; that the act of congress, olearly Intending to give to the 
proprietor an exclusive right of property in that which has been produced by 
hls mlnd and skill, confers as well an ownership in ail copies which are made 
by infringers; that through the act of piracy the title to the Imitation vests 
in the proprietor of the copyright, in that sensé only belng forfeited, and, so 
regarded, replevin would lie to obtain possession." 

However this may be, the right of the défendant to give a claim 
property bond, and thus retain the property, with an indefeasible 
title thefeto, must be whoUy disregarded before the right to forfeit 
«an be enforced. It would be useless to attempt to forfeit sheets and 
plates, if the défendant may give a bond for the value, and then be- 
Come the undisputed owner. Moreover, the action of replevin in 
Pennsylvania has never been used to recover a separate, independent 
penalty, such as is given by this act of congress. The only money 
recovery that is permitted is the value of the property, or damages 
for its détention, or both damages and value. 

But as the act of congress has given a spécial right of action, which 
the injured party may use to enforce either or both of the punish- 
ments provided for infringement, it is probably not too much to say 
that it does not pass the wit of the bench and the bar to flnd a satis- 
factory method of procédure. It may well be that the action on the 
case, — now called "trespass" in Pennsylvania, — being an action ex 
delicto, and therefore appropriate to redress such a wrong as is done 
by an infringer, might be so molded as to accomplish either or both 
purposes. The writ of summons delivered to the marshal might be 
so framed as to contain a clause directing him to seize the offending 
articltïs, and thereafter the cause might proceed, at the plaintiff's 
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option, eitlier to judgment of forfeiture alone, or for recovery of the 
penalties alone, or to enforce both tàese punishments for the defend- 
ant's wrongdoing. 

ïiiese, however, are suggestions merely. For the présent I am 
concerned simply with the case in hand, and hère I think it is appar- 
ent that neither of the remédies referred to by the suprême court has 
been adopted. Instead of one suit, there were two suits, and there- 
fore the single action "in the nature of replevin" was not followed. 
Neither was the proceeding by means of two writs — assuming that 
course to be permissible — properly carried out. Appareutly guided 
by Thornton v. Schreiber, the plaintiiî caused two writs to issue at 
the same time; one beginning an action of replevin to seize the maga- 
zines, and the other beginning an action of assumpsit to recover the 
penalties provided by the act. The writs were put into the marshal's 
hands together, and were served simultaneously upon the défendant. 
The action of replevin has not yet been tried, but in the action of as- 
sumpsit a trial has been had, and the verdict now being considered has 
been rendered for the plaintiff. The précise question, therefore, is 
not whether a single action would lie, both for condemnation and for 
penalty, but whether, since the plaintiff has chosen to bring two 
suits, the action of assumpsit was not prematurely brought, or, in 
other words, whether the plaintiff had a cause of action for the pen- 
alty at the time the writ in assumpsit was issued. In my opinion, 
assuming two suits to be permissible, he had no such cause of action, 
and the défendant is therefore entitled to judgment upon the pending 
motion. In Thornton v. Schreiber, supra, as already pointed out, the 
court decîared that "there must be a time before the cause of action 
accrued at which [the infringing articles] are found in the possession 
of the défendant." The subséquent décisions in Belles v. Outing Co. 
show that the iinding must be by means of a proceeding instituted for 
the express purpose of condemnation and forfeiture. Taking the dé- 
cisions together, I think the resuit would be that no action for the 
penalty could be brought until the infringing publications hâve been 
"found." It is this flnding that would give the plaintiff a right to 
sue for the penalty, and obviously he could not begin a suit until hé 
had a cause of action. When, therefore, the présent plaintiff issued 
a writ of assumpsit to recover the penalty denounced by the act, he 
was suing prematurely. At that time no infringing copies of the 
photograph had been "found" in the defendant's possession, and no 
cause of action accrued. The purchase of one copy by the boy was 
not a flnding for purposes of condemnation and forfeiture, and gave 
no right to sue, even for the minimum penalty of $100. That no cause 
of action had yet accrued appears clearly, I think, from the further 
considération that when the writ of assumpsit was issued it would 
hâve been impossible for the plaintiff to file a statement or déclaration. 
He could not know at that time for how much he was entitled to sue, — 
whether for the penalty upon one copy or for the penalty upon a thou- 
sand copies. This could only be determined after the writ of replevin 
should be executed, and only then, as it seems to me, did the plaintiff 
hâve a distinct, ascertainable cause of action for the penalty. 

Considered, therefore, from either point of view, the plaintiff's ac- 
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tion of assumpsit cannot be maintained, It is not a single suit "in 
the nature of replevin," in which both forieiture and penalty may be 
enforced; and if maintainable at ail as a suit for the penalty, and for 
the penalty alone, it was brought before the cause of action accrued. 
It is hardly necessary to add that, as the plaintiff is seeking to enforce 
a highly pénal statute, he is rightly held to a strict compliance with 
the forms of légal procédure, especially where he is suing a défendant 
who was apparently innocent of any intent to infringe, and is liable, 
if at ail, by reason of the mère fact of publication, and not because 
he was consciously doing the plaintiff a wrcng. 

The defendant's motion for jndgment upon the reserved point not- 
withstanding the verdict must prevail. 



In re BTJCKINGHAM. 

(District Court, D. Ohlo, B. D. January 20, 1900.) 

No. 334. 

HOMESTBAD — SECOND AliLOWANCB PROM PrOCEEDS OF SaLB OF RBAIi EsTATE 

— Bankkcptcy. 

Under Eev. St. Ohlo, § 5440, providing that when a homestead Is chargea 
wlth liens, some of whlch preelude the allowance of a homestead, and a 
sale of such homestead Is had, then, after payment of the liens precluding 
such allowance, the balance, not exceeding $500, shall be awarded to the 
head of the famlly, where the proceeds from the sale of real estate, out of 
whlch a wldow, who Is the head of a famlly, Is allowed the sum of $500 
In Heu of a homestead, are entirely consumed In the payment of mortgages 
exeeuted by the wldow agalnst the property, and as to whlch her home- 
stead rlght has been walved, the wldbw is not precluded from subsequently 
clalming a homestead exemption out of the proceeds of the sale of other 
real estate in the hands of a trustée In bankruptey. 

The foUowing is the opinion of DOYLE, Référée: 

This Is a hearing upon exceptions to the détermination of the trustée In set- 
ting ofC exemptions to the bankrupt. The exception is to the détermination of 
the trustée in setting off to the bankrupt. In lieu of a homestead, the balance 
of the proceeds of the sale of certain real estate which were tumed over to the 
trustée by the sherlff of Summit county. The facts in the case are as follows: 
On October 9, 1899, Frances P. Buckingham flled her pétition in the district 
court in yoluntary proceedings in bankruptey, and was on sald day duly 
adjudged a bankrupt. The pétition discloses that the bankrupt was the owner 
of certain Interests in real estate, whlch were heavily Incumbered by mortgage 
and judgment liens. This real estate was ail Involved in partition suits pending 
in the court of common pleas of Summit county, Ohlo, and decrees had been 
takcn thereln prior to the commencement of the bankruptey proceedings. The 
property has been dlsposed of by the sheriff, and the proceeds applied in the 
manner provided for by the deeree of said court; and a balance of $308.99 
of the proceeds of the sale of lots and lands in one of said partition suits, after 
payment of the liens provided for under the deeree of the court, has been 
turned over to the trustée In bankruptey. This is the money out of which 
the trustée has made an allowance to the bankrupt in lieu of a homestead. 
The bankrupt has no homestead, and is a wldow. One of said suits involved 
her interest in certain lots and lands, which, for convenience, we shall desig- 
nate as parcel No. 1. Another suit Involved her Interest In certain lots and 
lands, which, for convenience, we shall designate as parcel No. 2. On parcel 
No. 1 there were a niimber of Judgment liens> of which Newton Chalker was 
the owner of one, which came first in the order of priority, and next two mort- 
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gages which followed said judgment liens in the OTder of priority. The court 
found in that case tliat Fiances P. Buckingham was a widow, and a résident 
of tlie State of Oliio, and not tlie owner of a homestead; that, as against the 
judgment liens (of which Newton Chalker's was one) found and estahlished 
in said case, she was entitled to hâve set off to her eut of the proceeds of the 
sale of said property the sum of $500 in lieu of a homestead against said judg- 
ment lien holdei-s; that by giving her said mortgage to the plaintiffi, and her 
second mortgage to the défendant Laherta Laidlaw, she had released to them 
her homestead right. It was therefore ordered by the common pleas court 
that there should be paid to the plaintiffi the sum of $455.05 in full of plaintiff's 
mortgage, and that the remaining balance of said $500 should be paid to 
Laberta I^aidlaw to apply on her second mortgage. The claims of said judg- 
ment creditors were not satisfied out of the proceeds of said property, and the 
mortgages absorbed the whole of Mrs. Buckingham's exemption in lieu of a 
homestead. In the other suit, involving what we hâve designated as parcel 
No. 2, the property was disposed of, and the proceeds applied to the payment of 
liens as against which there were no exemptions; and the balance of $308.99 
was by the sheriff turned over to the trustée In bankruptcy in this case, and is 
now the subject of bankrupt's claim for an exemption. The trustée bas set 
apart this sum to be retained by the bankrupt in lieu of a homestead, she 
havlng selected the same. The judgment creditors, represented by Newton 
Ohallier, Esq., one of their number, who hâve judgment liens on said parcel No. 
2, out of the proceeds of which said $308.99 came, excepted to the said exemp- 
tions set off by the trustée. It is contended by the creditors that said bankrupt 
bas already had set off to her the $500 to which she is entitled in lieu of a 
homestead to hold exempt from levy and sale, out of the proceeds of parcel No. 
1, and that she cannot now claim any exemption of like character out of the 
proceeds of the sale of parcel No. 2. On the other hand, bankrupt contends 
that she bas not in fact had set off to her the exemption to which she is enti- 
tled, under the laws of Ohio, in lieu of a homestead, beeause the proceeds of 
parcel No. 1 were entirely absorbed by the liens thereon. 

The bankruptcy act does not of itself prescribe any exemptions. The only 
exemptions to which bankrupts are entitled are those to which they may be 
entitled by the states in which they resided at the time of the filing of their 
pétition in bankruptcy. The question, then, to be determined iu this case, 
is whether, under the statutes of Ohio and the décisions of Ohio courts, Mrs. 
Buckingham would be entitled to hâve this money set over to her in lieu of a 
homestead. Bankr. Act 1898, § 6; Id. § 2, subd. 11; Id. § 47a, subd. 11; ruie 
17 of the suprême court orders and rules in bankruptcy (18 Sup. Ot. vi.). 
See, also, In re Kerr, 9 N. B. R. 566, Fed. Cas. No. 7,729; Brandenburg, Bankr. 
79; In re Camp, 1 Am. Bankr. R. 165, 91 Fed. 745; In re Stevenson, 2 Am. 
Bankr. R. 230, 93 Fed. 789. 

Section 5441, Rev. St. Ohio, provides as follows: "Husband and wife, living 
together, a widower living with an unmarried daughter or minor son, every 
widow and every unmarried female, having in good faith the care, maintenance 
and oustody of any minor child or chiidren of a deceased relative, résidents 
of Ohio, and not the owner of a homestead, may, in lieu thereof, hold exempt 
from levy and saie, real or personal property to be selected by such person, 
his agent or attorney, at any time before sale, not exeeeding flve hundred ($500) 
dollars in value, in addition to the amount of chattel property otherwise by law 
exenipted." The personal property mentioned in said section is held to include 
crédits or money. Chilcote v. Conley, 36 Ohio St. 545. Section 5440, Rev. St. 
Ohio, provides as follows: "When a homestead is charged with liens, some of 
which, as against the head of the famiiy, or the wife, preclude the allowance 
of a homestead to either of them, and others of such liens do not preclude 
such allowance, and a sale of such homestead is had, then, after the payment, 
out of the proceeds of such sale, of the liens so precluding such allowance, the 
balance, not exeeeding flve hundred dollars, shall be awarded to the head of the 
famiiy, or the wife, as the case may be, in lieu of such homestead, upon his or 
her application, in person, or by agent or attorney." This money in the hands 
of the trustée is subject to the same rules of distribution as though it were 
still in the hands of the sheriff. If the sheriff were distributing the money, 
be would, under the circumstances, be subject to the provisions of the statutes 
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of Ohio, above quoted. Now, If the bankrupt had not received allowance as an 
exemption ont of the proceeds of the sale of the other parqel of land, there 
•would be no question about her right to retain this money whlch bas been 
turned over to lier by the trustée. It Is undoubtedly true that successive allow- 
ances In lieu of a homestead at unreasonably short intervais bt time would not 
be allowed. Nor would more than one allowance be made out of the same 
property. The object of the exemption and homestead laws is to protect the 
famlly and keep it from want. When there is no homestead, the law provides 
that the head of the family may retaln $500 in lieu thereof, in addition to cer- 
tain spécifie chattels, which are exempt. Not only is this provision humane 
and just to those dépendent on the head of the family for sustenance and sup- 
port, but it is also a wise provision to protect the communlty, in many cases, 
from the necessity of supporting those who, through want of frugality and pru- 
dence, might be a charge upon the town, on account of their property being 
ail taken to satisfy the demands of creditors. Creditors are allowed to exhaust 
a man's property until he is reduced to a certain amount. Tbey cannot reduce 
it bèlo^ that. The law protects hlm In the enjoyment of property in the 
amount, of $500. This $500 may be by him consumed for hls support and the 
support of hls family, and he may use it, in other ways, apd thqn acquire other 
property ont of which he would be entitled to the same a^npum^ of allowance 
exempt from levy and sale on exécution. It Is not contemplated by the statute 
that the . debtor, having once received his exemption, caa never receive it 
again. 'A man, In the course of a Ufetime, through the various vicissitudes of 
fortufleti might own many homesteads, and as many times, ask the protection 
of the law to save said homestead from sale on exécution, He njight be ealled 
upôn many times to exercise the same right in respect to those spécifie chat- 
tels whlïib are exempted under the law, anà he also might flnd it necessary to 
assert his rights to hâve saved to him. as exempt from ; exécution, the allow- 
ance of $500 allowed in this state in Meti of a homestead. To.rsay that the 
debtor, having once had this exemption set ofC to him, was thereafter barred 
from having the exemption set off again, wrculd defeat the object of the stat- 
ute. If, at the time the créditer atteuipts to subject certain property of the 
debtor to the payment of his claim, the debtor should sélect that property as 
the property out of whieh he wished the/ allowance of his exemption to be 
made to him, and he has other property subject' to levy, and the creditor should 
then turn about and levy upon that property, we do not believe that the debtor 
could also daim an exemption out of the other property at that time. But 
after the creditor had waited any considérable length of time, during which 
it might reasonably be expected that the debtor had consumed or used or 
wasted, wlthout fraudulently contrîving to consume, use up, or wàste the same 
for the purpose of defrauding his creditors, we see no reason why the debtor 
might not claim an allowance of the exemption, if he had no homestead, and 
did not hâve $500. Unless such an équitable rule be foUpwed in the interpré- 
tation and application of this statute, its.objects will be defeated. Exemption 
laws are to bellberally construed to acnosfiplish the purpose of the exemption. 
In re Tilden, 1 Nat. Bankr. N. 134. 1 Am. Bankr. R. 300, 91 Fed. 500; Sears 
V. Hanks, 14 Ohio St. 298, 301. By such a construction as. this no violence is 
done to the letterof the law. The statute, -without réservation, pro vides for 
the $500 exemption as against levy andîisale on exécution; and there is noth- 
ing to prevent a man, as soon as one exen^ption is allowed him, from ^quander- 
ing : the same in time to: make anothep claim before other property can be 
levied on and put jup for sale. 

In the case at; hand the bankrupt, it seems, while apparently securing her 
exemptions by the decree of the common pjeas court, in fact received nothing. 
The court ordeïed that there be set offl tO: her in lieu of a homestead the $500 ro 
which she would hâve been entitled by the statute, but, thç $500 was in fact 
consumed by the mortgages on the property pursuant to that decree. This 
is exactly wbat would hâve happened in the distribution of the proceeds of 
a homestead Ufider the provisions of section 5440. The judgment creditors 
against whom she could claîm this e;^emptlon complained becausethe mort- 
gages against which she could not claim the exemption absorbed ail the prop- 
erty. In the face of the positive provisions of section 5440, we do not see 
how any other disposition could hâve been made of the property in that case. 



IN EE BUCKINGHAM. 975 

It was unfortunate for them that she had mortgaged the property. It was 
also a great hardship that she had given mortgages which were second to their 
judgment liens In priority. But, considering the status of the law on the sub- 
ject,— that, as against a mortgage exeeuted by the debtor, no exemption can be 
claimed,— we do not see how they could hâve experted any différent outcome, 
when the debtor' s property was subjected to the payment of debts. Creditors 
are presumed to know the law as well as other citizens. This Is one of the 
vicissitudes of giving crédit. The debtor has as much right to mortgage his 
property as he has to incur an indebtedness in any other way. It is a gênerai 
princlple of business that the man who receives security is the least likely to 
fail to coUect his debt. The créditer who does not take security takes his 
chances against not only the misfortunes of his debtor, but also the positive 
acts of his debtor In securing other creditors. It may be true, as counsel for 
the creditors argue, that if a second mortgage can absorb an exemption, as it 
did in this case, there is nothing to prevent a debtor from putting a mortgage 
on every pièce of property seeondary to judgment liens thereon, and thus de- 
feat the judgment liens by reason of this allowance in lieu of a homestead ex- 
emption; but what other practical administration of the provisions of section 
5440 can be made, than to bring about just such a resuit? The humane policy 
of the homestead act does not seek the protection of the debtor, as is well 
said by the court in Sears v. Hanks, 14 Ohio St. 298, 301, but its object is to 
protect his family from the inhumanity which would deprive its dépendent 
members of a homestead. This, we take it, will apply to the provisions in lieu 
of a homestead as well as to a homestead. It seems to be the policy of the 
law that the acts of the head of the household shall not, so far as the exemp- 
tion laws are concerned, deprive the family of the protection of its provisions. 
Homestead exemption statutes are not a Personal privilège. The object is to 
préserve a family home. When a man ceases to be the head of a family or 
acquires a homestead, the right ceases. If this right ceases before the fund 
is disposed of, then the money would go to creditors. If his family die, or he 
acquire a homestead, his exemption stops. Cooper v. Oooper, 24 Ohio St. 488, 
490. The making of a mortgage is virtually a waiver ot thèse exemptions by 
the head of the household, and, although it is a direct encroachment upon the 
resources out of which other creditors must be paid, yet the debtor is neverthe- 
less entitled to his exemptions out of the balance of the property. This waiver 
of the homestead or of the exemptions by a debtor does not operate as a waiver 
in favor of any other creditors. The right to mortgage and otherwise waive 
this exemption in favor of one créditer is sustained In numerous cases. Mc- 
Coflville V. Lee, 31 Ohio St. 447; Niehaus v. B"'aul, 43 Ohio St. 63, 1 N. E. 87; 
In re Beede, 19 N. B. R. C8, Fed. Cas. No. 1,226; In re Poleman, 5 Biss. 526, 
9 N. B. E. 376, 19 Fed. Cas. 918; Bush, Bankr. pp. 85, 90; In re Jones, 2 Dill. 
343, 13 Fed. Cas. 931; Brandenburg, Bankr. 81 et seq. Such waiver by a 
debtor gives gênerai creditors no greater rights than they had before. Evon 
a fraiidulent conveyance by a debtor for the purpose of defrauding his creditors, 
after being set aside, will not deprive the debtor's family of the homestead, 
or of the exemptions in that property to which he would hâve been entitled 
if no fraudulent conveyance had been made. Sears v. Hanks, 14 Ohio St. 298; 
Tracy v. Cover, 28 Ohio St. 61; Bills v. Biils, 41 Ohio St. 206; Eoig v. Schults, 
42 Ohio St. 165; Bankr. Act, § 66e; Brandenburg, Bankr. 81, and cases there 
cited; In re Peterson, 1 Am. Bankr. E. 254; In re Detert, 11 N. B. E. 293, 
7 Fed. Cas. 545; Bus.h, Bankr. 83; Smith v. Kehr, 2 Dill, 50, 22 Fed. Cas. 584; 
McFarland v. Goodman, 6 Biss, 111, 16 Ped. Cas. 90; Penny v. Taylor, 10 
N. B. B. 200, 19 Fed. Cas. 194. Throughout the évolution of the exemption 
and homestead laws in Ohio, there has been evinced a policy on the part 
of the législature to préserve intact spécifie chattel property to the debtor, 
or a certain sum of money, not subject to levy and sale on exécution. It could 
hardly bave been expected that the tools, implcments, and other chatteis once 
exempted by him could last forever. Necessarily they would wear out and be 
cfinsumed, and their places would be taken by others. The same will hold true 
in the case of the money exemptions allowed in lieu of a homestead, as pro- 
vided for in the later statutes, and exemptions once claimed In the right of 
thèse statutes will not preclude the debtor from making the claim again 
Act March 1, 1831 (29 Ohio Laws, p. 101, g 29); Act March 9, 1840 (38 Ohio 
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Laws, p. 41); Swan's St. p. 487; Act March 23, 1850 (48 OMo Laws, p. 29). 
This latter act Is the beglnning of the Ohlo homestead law. See section 2. Sec- 
tion 8 of the same act, as amended March 22, 1858 (55 OUo Laws, p. 22), 
provides for the allowance of $300 In lieu of a homestead. This Is the flrst act 
providing for the allowance in lieu of a homestead, and slmply provides that 
the debtor shall hold exempt from exécution or sale Personal property not ex- 
ceeding $300 in value, in addition to the amount of chattel property exempted, 
provided that he was not the owner of a homestead. See 2 Swan & 0. St. p. 
1145. This act was again amended Aprll 9, 1869 (66 Ohio Laws, p. 48). Sec- 
tion 5441 was put in its présent shape by the revision of 1880, the amcndments 
of Aprll 12, 1884 (81 Ohio Laws, p. 148), and as amended Aprll 26, 1898 (93 
Ohio Laws, p. 316). Burgess v. Burgess^ 9 Ohio St. 426, has been cited as a 
model for the interprétation of exemption statutes. That was an interpréta- 
tion of the statute exempting certain chattel property, and tools and imple- 
ments to a certain amount. The purpose of the act was to préserve the imple- 
ments to the debtor, wlth which to malce a llvelihood for hls family. It was 
not intended to beneflt others who might chance to be the owners of such 
implements. The court there foUowed the évident intent of the legislatm-e. 
That is what ought to be done in interpreting other exemption statutes. 

Now, then, we cannot consider that Mrs. Bucltingham has In fact received 
any allowance in lieu of a homestead out of the proceeds of the sale of parcel 
No. 1. The court has virtually distributed the same in aceordance with the 
priorities of liens, taliing into account their relations to each other with référ- 
ence to her homestead rights, pnrsuant to section 5440. In that adjus-tment, 
by reason of the mortgages whicli she had executed, she was deprived of that 
allowance. Not having received that allowance, she is still entitled to it, if 
anything remains out of the proceeds of the balance of her property. Inas- 
much as she has elected to take it out of the proceeds of parcel No. 2, we 
are inclined to believe that she is entitled to it. In Pennsylvania the courts 
hâve Interpreted the exemption . laws or that state substantially in the way in 
which we hâve interpreted the statutes of Ohio. See Krauter's Appeal, 150 
Pa. St. 47, 24 Atl. 603. The court there say that, in their spirit, thèse humane 
laws secure to the unfortunate honest debtor, at ail times, the use and enjoy- 
ment of $300 worth of property. To bold him conflned for ail time to the 
goods once solected, or to mohey exempted by him, or to the property into which 
either may hâve been converted, might soon leave him without anything. If 
the goods or money should not be eonsumed in living, the former would in 
time undonbtedly depreciate in value, and the same improvidence that ma de or 
liept the debtor poor would ordinarily leave him llttle to represent that which 
he might attempt to barter or Invest. The law has not conferred upon an ofQ- 
cer charged with the exécution of process power to malie such Inquiries as 
would enable him to détermine what may hâve become of property and money 
once set off. This is a case where property had once before been set off to 
the debtor, and he had afterwards made a claim when a levy was made upon 
other property. In the argument of Mr. Crlttendon, in Re Miller, 1 Nat. Bankr. 
N. 263, 1 Am. Bankr. R. 647, he says, "It may be true that différent or several 
exemptions may be successively claimed by the exécution debtor. If the trans- 
actions or occurrences are entlrély différent and distinct, and far enough apart, 
but not otherwise." In the Miller Case the bankrupt had aetually received 
his commutation exempt of $300. Then, within a very short time, he claimed 
another like exemption, without any showlng that the other had been lost, 
wasted, or eonsumed. Such a proceeding would not come within the spirit 
of our Ohio statutes, and the ruUng in that case would not be inapplicable in 
an Ohio case. But in this case the bankrupt has not in fact received the 
exemption. In more ways than one, we think that the f ollowing rule, set 
down by the suprême court of Ohio in the case of Niehaus v. Faul, 43 Ohlo St. 
63, 1 N. B. 87, and In Cooper v. Cooper, 24 Ohio St. 488, will apply: "The 
right to demand an allowance in lieu of a homestead, under Rev. St. § 5441, out 
of the proceeds of the second sale, is to be determined by the state of facts 
at the time the surplus arising from such sale was finally disposed of by the 
court." The followlng décisions and authorlties for the interprétation of 
exemption statutes sustain the rullng that a debtor may make successive daims 
to hls exemptions, subject to such qualifications as are above indicated: 12 
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Am. & Eng. Enc. Law (2d Ed.) 159; Chatten v. Snlder, 126 Ind. 387, 26 N. E. 
106; AVeis v. Levy, 69 Ala. 209; Alabama Conférence v. Vaughan, 54 Ala. 443; 
Krauter's Appeal, 150 Pa. St. 47, 24 Atl. 603; Hanley v. O'Donald, 30 Pa. St. 
261; Frost v. Naylor, 68 N. C. 325; Hall v. Hartwell, 142 Mass. 447, 8 N. E. 
333; Waite v. Franeiola, 90 Tenn. 191, 16 S. W. 116., The report of the trustée 
Bettlng oiï exemptions to the bankrupt Is therefore approved. 

T. J. Leeser, for creditors. 
Eowley & Bradley, for bankrupt. 

EICKS, District Judge. Tliis case is now before tlie court upon a 
motion to confirm tlie report of the référée, which sustains the action 
of the trustée in this case in setting oiï exemptions to the bankrupt. 
Upon the tacts of this case, it seems very clear that this exemption 
now complained of was not in fact a second exemption in favor of the 
bankrupt out of the same property or the same course of judicial pro- 
ceedings; but I am not prepared to say that, if the facts were as 
claimed by the adversary party, and the bankrupt was getting two 
exemptions out of the same property, such exemptions would not 
stand. The very elaborate and able report of the référée, it seems to 
me, sustains even that extrême proposition. The référée bas mar- 
shaled the authorities on this question in a very complète manner, 
and his argument on the case is very conclusive, and I coniirm it with- 
out hésitation or doubt as to its correctness. 



In re PIERCE. 
(District Court, D. Washington, S. D. July 11, 1900.) 

BAKKRUPTCT— JURISDICTION — PliOPERTT OP DeCEASED PaRTNER — ADMINISTRA- 
TION — Possession of Admtnisthator. 

Upon the filing of a pétition in bankruptcy by one individually and as 
Burvivlng partner of a late co-partnership, the bankniptcy court has com- 
plète jurisdietion over the partnership estate, although such estate, to- 
gether with the personal estate of the deceased partner, was in course of 
administration in a state court before the pétition in banlwuptcy was 
filed, provided possession of the partnership assets can be obtained by the 
référée without forclbly interfering with the custody of the administrator. 

In Bankruptcy. 

The following Is the certiflcate of R. D. McCully, référée in bankruptcy: 
"I, R. D. McCulIy, one of the référées of said court in bankruptcy, do hereby 
certify that in the course of the proceedings in said cause before me the fol- 
lowing question arose pertinent to the said proceedings: The bankrupt files 
his pétition in bankruptcy, both individually and as surviving partner of the 
late flrm of D. W. Pierce & Son. By his schedules he sets forth: (1) The in- 
debtedness of the partnership estate (Schedule A, 1, 2, 3); (2) property of part- 
nership estate (Schedule B, 1, 2, 3); (3) individual property of bankmpt (Sched- 
ule C, 1, 2). The partnership estate, together with the Personal estate of the 
deceased partner, Daniel Winchester Pierce, was in course of administration 
In the superior court for KlicUitat county some months before bankrupt's 
pétition was flled. and the property belonging to the partnership estate was 
then, and still is, in the hands of the administrator of said estate. The estate 
of Daniel Winchester Pierce, deceased, including the partnership estate, is 
hopclessly insolvent. Has the bankruptcy court any jurisdietion over the 
partnership estate? If so, to what estent? And said question is certiQed to 
the judge for his opinion thereon." 
102 F.— 62 
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HAMFOED, District Judge. Upon considération of the certificate 
of E. D. McCuUy, référée, submitting the question: "Has the bank- 
ruptey court any jurisdiction over the partnership estate? If so, to 
what extent?" — it is considered by the court that this court has com- 
plète jurisdiction of this case, and jurisdiction over the partnership 
estate of the late flrm of D. W. Pierce & Son, provided possession of 
the assets can be obtained by the référée without forcibly interfering 
with property in the légal custody of an administrator. If the ad- 
ministrator will voluntarily surrender possession of the estate, the 
trustée may take it; but the trustée cannot take possession of any 
property of which the administrator has custody without bis consent. 



In re SHBNBERGEE. 

(District Court, N. D. Ohlo, E. D. June 1, 1900.) 

Bankkûptcy— Assets— EsTATB in Rkmainder in Lands. 

TJnder a devise to S. during life,, with remainder to her husband, pro- 
vided tliat upon tlie death of eitlier of such devlsees the 8hare so devised 
to him shall be equally divided between his children if livlng, the husband 
has an Interest in the property devised, during the llfe of S. and while hav- 
ing children Uving, that should be Included in bis schedule cf assets in 
proceedings in bankruptcy. 

In Bankruptcy. 

r. C Semple, for petitioner. 
J. P. Henry, for creditors. 

KICKS, District Judge. This case cornes before the court upon ex- 
ceptions to the action of the référée, and upon the pétition to review 
the action of the référée and the exceptions to the application for the 
discharge of the bankrupt. The only question before the court is 
whether the bânkrupt should hâve included in his schedules a certain 
interest which he had in lands, a part of which came to him by will 
and under the law of descent. 

An agreed statement of facts is filed, which enables the court to 
consider briefly the exact matter in contention between the creditors 
and the bankrupt. This agreed statement of facts shows the foUow- 
ing: That the said Shenberger is a résident of Ashland county, Ohio, 
married, the father of living children, and occupying a 50-acre tract 
of land under the will of his father, Michael Shenberger, and not the 
owner of other real estate,— a copy of said will being attached to the 
exceptions flled in this case by Emïna Gongwer; and it is conceded 
that said will was duly probated in the probate court of Ashland coun- 
ty, as provided by the laws of Ohio. It is further conceded by the 
exceptor that the return as made by the bankrupt as to his assets did 
not include any real estate for the reason of advice by counsel that he 
was not the owner of said tract in controversy, and had no interest 
therein that could or would pass to any trustée appointed under the 
bankruptcy act, and that the failure to set ont said land in the sched- 
ule was not a fraudulent statement of his true condition. The will 
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of Michael Shenberger, hereinbefore referred to, in item 1 provides 
that Eowanna Shenberger, his wife, ehall bave ail the real and personal 
property during life; and item 3 provides that, on her deatb, the 50- 
acre tract in controversy shall pass to the bankrupt, Peter J. Shen- 
berger, conditioned by item 4 of said will, as foUows: 

"That, should any of iny said chiWren die, then and in that case the share 
so devised to such child shall be equally divided between their children then 
living." 

It is contended by the creditors of the bankrupt that, under the 
bankruptcy law: 

"The tltle to ail property which the bankrupt could by any means bave trans^ 
ferred, or which might hâve been levied upon and sold under judicial process 
against him [under the laws of Ohio], passes to the trustée." 

The test as to whether the property is of a character to pass, or not, 
dépends upon the local laws governing the situation. If of such char- 
acter that it is subject to levy and sale as property of the bankrupt 
under local laws, it passes to the trustée; otherwise, it does not. 
In Hobbs v. Smith, 15 Ohio St. 419, the following language is found 
in the opinion of the court by Judge Welch: 

"The général object of the testator seems to hâve been to give the devisee 
an absolute ownership of the land, and yet to shield it from the payment of 
his debts. This is simply impossible. The law makes what a man owns, 
whether held by légal or équitable title, liable to the payment of his debts, 
unless it be property specially exempted. No légal acumen or skill can évade 
this policy of the law, and, as often as it is attempted, it must resuit in one of 
two things, — either in the devisee taking nothing by the will, or in leaving 
what he does take liable for the payment of his debts. The liability attaches 
to the ownership, and it is beyond the power of any draftsman to invent a form 
of devise or conveyance that shall separate them." 

Accepting this aa the spirit in which an interest in thèse lands 
passed to the bankrupt, and accepting ihe test given, to wit, that if 
any interest in any of the property not scheduled could be reached 
by the creditors proceeding under the Ohio statutes, I think the bank- 
rupt had an interest in the property referred to which should hâve been 
included in his schedule of assets. The action of the référée is there- 
fore set aside, and the exceptions sustained, with direction to correct 
the schedules as provided by law. 



In re HOFFMANN. 
(District Court, S. D. New York. July 12, 1900.) 

BANKRDPTCY — DiSCHAKGE OP BaNKRUPT — CONCEALMEKT DP ASSETS— SaLE 

— Pkaud. 

Evidence that a bill of sale for a stock of goods was made by the owner 
to an employé on a small salary; that only a small part of the alleged con- 
sidération was paid in cash, the balance being represented by an alleged 
indebtedness for borrowed money, which the circumstanees of the vendee 
indicated an inability to loan; that although the vendor was a married 
man, with a family to support, and the alleged ground of making the trans- 
fer was that the business had run down, the vendor after the sale became 
the employé, in turn, of the vendee, and the business was continued the 
same as before; that the vendor's bank accounts showed no décline in his 
business either before or since the bill of sale; that none of the claims flled 
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against ttie vendor In bankrnptcy were In favor of business credltors; and 
that tbe vendor's wlfe had obtalned a séparation from him, and he Lad 
become liable under a decree for tiie payment of alimony,— shows sucli a 
concealment of assets by tlie vendor as will bar his discliarge In banli- 
ruptcy. 

In Bankruptcy. 

The foUowing is the opinion of PRENTISS, Référée: 

Two spécifications in opposition to tlie discliarge of said banijrupt were flled 

in behalf of said Jolin Boyle, wliich said spécifications are, in substance, ai 

foUows: 

(1) Tliat said banlsrupt Icnowingly and fraudulently concealed certain of said 
assets and lias failedto set forth ail his assets in his schedules, in that he 
failed to place in his assets a stock of goods, consisting of awning cloths and 
materials, etc., and store fixtures at premises No. 270 West Broadway, and aiso 
the good will of his business, and his right, title, and Interest in a certain 
patent for a lock, which in fact belong to him, but which he attempted to 
transfer to Alice L. Dolon abolit the year 1898 by Indenture lu writing, which 
said transfer was without considération, and which said stock, fixtures, and 
good will of said business and patent were reasonably, worth about $10,000, 
and that said bankrupt never really parted with possession or control of said 
property and patent, but still bas them concealed under the name of said 
Dolon. 

(2) That i the bankrupt bas intentionally and fraudulently omitted to place 
in his schedules the property above mentioned, and transferred and assigned 
them to said Dolon sub.1ect to a secret trust by which said Dolon was to hold 
said property until the bankrupt was relieved of certain obligations which he 
was able but unwilling to meet. 

The substance of thèse spécifications Is that the bankrupt transferred ail his 
property in 1898 to Alice Dolon without considération, to avoid the payment 
of certain debts, and on the secret trust that the same should be held for or 
returned to him. 

It appears from the testimony in substance that the bankrupt was In the 
business of manufacturing awnings, etc., at 270 West Broadway; that he had 
been in business since about 1871; that about 1892 said Alice Dolon entered 
the employment of the bankrupt as bookkeeper, machine worker, and attend- 
ing in the store, at a salary stated by the bankrupt's wife to be about six or 
seven dollars per week, but said by the bankrupt to be from ten to fifteen or 
seyenteen dollars a week, the high rates being paid during the busy season, 
from the Ist of Mareh to the end of September in each year; that at the time 
of enfering bankrupt's employ, she was a poor woman, dépendent upon her 
own work, and that she continued in the bankrupt's employ down to about Feb- 
ruary, 1898, the time of the transfer of his property to her. This transfer was 
made by a written bill of sale, dated February 14, 1898, in which the considéra- 
tion is stated to be $1.200. It appeared, however, from the bankrupt's state- 
ment that only $200 of this amount, or thereabouts, was paid in cash, the re- 
maining $1,000 being the amount for which he claimed to bave been indebted 
to the said Dolon for raoneys borrowed at divers times, previous to said date. 

It further appears that slnce the said transfer the business has been con- 
dupted at the same place and with the same fixtures and appliances under the 
name of "Wm. H. Hoffmann, Mgr., A. Dolon, Sueoessor," and on the letter heads 
in use in said business the name of Wm. H. Hoffmann appears in large letters, 
the rest of the title above given appearing in mueh more modest type, as ap- 
pears by one of said letter heads hereto annexed, marked "Schedule C." 

It further appears that evér since the transfer of said business, the bankrupt 
has been in the employment of the said Dolon in said business, as he ex- 
pressed it, running errands and doing what she tells him to do. It also ap- 
pears that the business has proceeded much as theretofore, and the purchases 
hâve been made from some of the same parties, including the opposing oreditor, 
John Boyle. 

It also appears that the bankrupt Is a married man, with wife and family; 
that his wife has obtained a séparation from him, and that he became liable 
to pay her allmoûy under a decree in the proceedlng for such séparation, and 
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that she has brought an action against the said Alice Dolon, clalmlng damages 
for the aliénation of her husband's affections. 

It Is claimed by the opposing créditer that thls transfer of property to Alice 
Dolon was made by the bankrupt with a view to escape the payment of fi larger 
sum as alimony to his wife, and some fonndation for this cîaim appears in the 
testimony of the -witness Banton. On the other hand, it Is claimed by the 
bankrupt that his business had been running down since 1892 or 1893 until 
the date of the transfer, which seems to be the only reason given by him for 
selling out the business. 

ïhe transfer of the business is not eontroverted, and appears by the bill of 
sale which was put in évidence. It remains to consider whether it was made 
in good faith, or subject to some secret understanding whereby the property 
was to be held for the benefit of the bankrupt. As bearing upon this question, 
It Is well to consider: 

(1) The alleged reason for the transfer. 

(2) The considération. 

(3) The général circumstances of the case. 

(1) The bankrupt claims that the transfer was made because his business 
had run down and beeame of little value; if that be so it is hard to understand 
why he wished to sell the business to a person who had been, so far as it ap- 
pears, a faithful employé for six years, and also why, if the business were bad, 
he should be willing, after selling it to a person of lèse expérience than himself, 
to enter into the employment of that person on a salary, and tbat too when he 
had a wife and family to support. It is diffieult to see how he could expect to 
realize more as an employé in the business in charge of his former store at. 
tendant than he could make out of it himself when he was In sole control. 
If, as the bankrupt intimâtes, the business were so bad that he wished to dis- 
pose of it, it would seem that he would hâve made some effort to dispose of it 
to people famlliar with that line of business, and at least to hâve obtained some 
compétitive bids for it, which does not appear to hâve been the case. Further- 
more it appears from the deposits in the Seventh National Bank, in which the 
moneys received from the business appear to hâve been deposited, both before 
and after the bill of sale, that the monthly balances to the crédit of the banlcrupt 
continue approximately the same during the entire period when he claims 
that the business was running down, and it also appears that since the bill of 
sale the balances in favor of his successor, Alice Dolon, bave contlnued to be 
very similar in amount. In other words, so far as this bank account shows, 
the condition of the business, with some fluctuations, has contlnued to be sub- 
stantially the same from the Ist of .Tanuary, 1893, down to the présent time. 

(2) In regard to the considération received for the transfer, some $200 or 
thereabouts was received in cash; as to the remaining $1,000. which the bank- 
rupt claims to hâve owed said Dolon, the testimony fails to show at what times 
and in what amounts it was borrowed. 

(3) The facts in évidence throw doubt on the whole transaction. Considering 
the fact that this Alice Dolon was without means in 1892, and had nothing- 
whatever but the salary, varying between six and seventeen dollars per week, 
it is hardly possible that after deducting her living expenscs she could hâve 
saved enough money to bave loaned the bankrupt $1,000 in the intérim between 
her employment and the transfer of the business. That she might accumulate 
some small savings is most probable, and this she appears to bave done, for 
in her account in the Greenwich Savings Bank, which was opened on Decembcr 
31, 1894, by a deposit of $15, it appears that she deposited April 27, 1895, §15; 
August 9, 1895, $10; January 7, 1896, $25; .Ttily 10. $25: April 15, 1897, $20; 
July 9, 1897. $20; and August 3, 1897, $10; and this would seem to be a fair 
statement of what she would be likely to accumulate during that interval of 
time; so that it seems highly improbable that she could bave advanced the 
bankrupt $1,000, as claimed, especially as there was no money withdrawn from 
this account since Its inception. The showing of the various bank accounts 
Is also suggestive. Prior to the date of the bill of sale, February 14, 1898. 
Alice Dolon appears to hâve only the account in the Greenwich Savings Bank, 
above mentioned. On the other hand, the bankrupt had an account in the 
Greenwich Savings Bank, which was opened October 19, 1894, and was closed 
February 15. 1898. He also had an account in the Dry Dock Savings Bank, 
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opened September 29, 1895, and closed February 15, 1898. He had also what 
appearg to be hls business account In the Seventh National Bank, opened Octo- 
ber, 1894, and elosed February 15, 1898. It further appears that since the 
date of .the bill of sale Alice Dolon, besides adding ?80 to tbe Greenwlch Sav- 
ings Bank account on July 9, 1898, opened another account in the Bank for 
Savings on July 10, 1899, and also opened an account in the Seyenth National 
Bank, above mentioned, on the 14th of February, 1898, whlch accounts are ail 
still open. It thus appears that at about the date of the bill of sale ail the 
bank accounts of the bankrupt were closed, aud that then or soon thereafter 
accotlnts in the name of Alice Dolon were opened. 

Furthermore, it appeared by the schedules, vvhich disclosed only six creditors, 
that none of the claims are In favor of business creditors, existing prior to Feb- 
ruary 14; 1898, exeept probably the claim of the opposing créditer, John Boyle. 

Under thèse circumstances, it is impossible to believe that bad business 
or business debts induced the bankrupt to makeçn assignaient, and the testi- 
mony points somewhat directly to the transfer for a trifling considération of a 
fairly good business, and a continuation of the same interests under difCerent 
names. There appears to bave been a transfer of the entlre business, and 
that not a bad one, for no sufflcient reason, and for no sufllcient considération. 

Whether the transfer was made toavoid the payment of increased alimony 
or not is not important, If In fact the bankrupt thereby attempted to conceal 
his property from creditors. It Is clalmed by the counsel for the bankrupt that 
as the creditor Boyle was no créditer at the time of the transfer, and bas since, 
althoughsuBpectlng the nature of the transaction, continued to deal wlth the 
bankrupt's suecessor in business, he i» not in a position to set aside the trans- 
fer, but the question hère is not, what; this créditer Is in a position to do, but 
whether the facts are such as to Justify any action on the part of the trustée 
to recover thèse moneys for the creditors generally. It Is also suggested that. 
If there were a secret trust, It was of such a nature that the bankrupt himself 
could not enforce It against the will of the transférée, Alice Dolon. While 
this may bft trne as regards the bankrupt, it may net be true as regards the 
trustée In bankruptcy. 

Upon ail the testimony and proceedings in this matter, I am unable to avold 
the conclusion that the transfer to Alice Dolon was not a bona fide transaction, 
and that practically the business bas continued to be managed by and for the 
interest of the bankrupt, and whether or not It may be possible for the trustée 
to set aside the transaction on the ground of the secret trust, and recover as- 
sets to the estate, the testimony does not, in my opinion, présent à case in whieh 
a discharge should be granted. 

I am therefore of the opinion that the bankrupt's discharge should be denied. 

Franklin Bien, for petitioher. ' 

BROWN, District Judge. Upon the eYidence in the above case a 
jury would, în my judgment, find without hésitation that the transfer 
to Dolon was a mère subterfuge and sham, and that the business was 
in effect ail the time the business of the bankrupt, aë bef ore, carried 
on upon a secret trust for his beneflt, and hence a concealment of as- 
sets from the trustée wliich should bar the bankrupt's discharge. 



In re ROI^LINS GOLD & SILVER IijUN. CO. 

(I^îstrict Couït, S. D. New York. July 12, 1900.) 

l. Bankr0ptcy--InvoIjUntary Pbocbedings — MiNiNo Corporation not with- 

IN ACT. 

A corporation organized for the purpose of "mining and reducing gold, 
silver, aBd other ores, and selling the same," and whose property consista 
of 26 mining claims, wlth the necessary machinery and appurtenances, 
about 1,200 acres of agricultural lands, and 300 or 400 acres of placer min- 
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Ing property, nearly ail of which It has leased for eîght years past, and 
has done nothing save recelve the royalties or rent to which it Is entitled 
imder the lease, Is not withln Banljr. Act 1898, § 4b, providing that "any 
corporation engaged principally in manufacturing" may be adjudged an 
involuntary bankrupt. 

2. Samb— Admission of Insoltenct by Directors op Corporation. 

An admission of inability to pay debts, and wlUlngness to be adjudged a 
bankrupt on that ground, which is constituted an act of bankruptcy under 
Bankr. Act, § 3, is within the authority of the directors of a corporation, and 
is not a corporate function to be exercised by the whole body of corporate 
members. 

8. Same— Corporations— Directors as Creditors. 

Creditors of a corporation, who happen also to be stockholders and 
directors in the company, are not precluded by reason of such relation from 
commencing proceedings in involuntary bankruptcy against the corporation. 

In Bankruptcy. 

The foriowing is the opinion of Keferee F. K. PENDLETON: 

An order to show cause having been made why the order adjudicating 
the above company a bankrupt should not be set aside and the pétition 
and proceedings thereunder dismissed, the matter was referred to me by an 
order entered on the 6th day of February, 1900, to take the testimony and proofs 
in regard thereto and to report the same, together with my opinion thereon, 
wlth ail convenient speed. 

The grounds of the application are: 

(1) That the Rollins Gold & Silver Mining Company was not a corporation 
engaged principally in the business of manufacturing, trading, etc., as required 
by section 4 of the bankruptcy act, and not therefore subject to the provisions 
of that act. 

(2) That no act of bankruptcy was commltted by the said company, in that 
the board of directors of a corporation has not the power to make the statu- 
tory admission required by section 3 of the act, of the inability of the com- 
pany to pay its debts and Its willingness to be adjudged a bankrupt, the power 
to do so being vested in the stockholders exclusively. 

(3) That the corporation was adjudged a bankrupt as the resuit of a scheme 
on the part of the président of the company and his associâtes in the board of 
directors, whereby the company has practlcally obtained the benefits of the act 
as a voluntary bankrupt. 

(4) That the corporation was not at the time of the fliing of the pétition for 
the adjudication herein, unable to pay its debts. 

The first question involved is whether the above company Is one of the 
corporations made by section 4, subd. "b," of the bankruptcy act, amenable 
to its provisions.. That section provides that "any corporation engaged prin- 
cipally in manufacturing, trading, printing, publishing or mercantile pursuits" 
may be adjudged an involuntary bankrupt. 

This corporation was organized under the laws of the state of New York, 
entitled "An act to authorize the formation of corporations for œanufactui'ing, 
mining, mechanieal and chemical purposes," passed February 17, 1848. The 
objects for which the corporation was formed were stated in the certificate or 
articles of incorporation to be "the mining and reducing of gold, silver and 
other ores and selling the same." 

In the New York & Westchester Water Co. Case (D. C.) 98 Fed. 711, it 
was held that the question as to whether a corporation is included within the 
meaning of section 4, subd. "b," or not, dépends not on the ext«nt of its 
powers, but on its pursuits,— not whether it has the power, under its articles 
of incorporation, but whether it in faet is engaged in one of the occupations 
there mentioned, and that the words of the act, "manufacturing, trading," 
etc., should be interpreted according to thelr commonly accepted meaning. It 
has been decided that selling the product of one's own land is not "trading 
or mercantile pursult" 

Under the présent act It has been held that mining Is not a manufacturing 
trading or mercantile pursult In re Elk Park Mining & Milllng Co. (d 
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0.) declded by Jtidge Halleck. The case seems not to be reportefl, but 
the copy of the opinion submitted to me Is flled herewith.i It appears from 
the public press In the last few days that a similar décision was rendered by 
Judge Carland, of the TJnlted States circuit court for the state of Missouri, in 
the Victoria Zinc-Min. Co. Case (oral opinion). I think thèse décisions clearly 
correct. It was held in Byers v. Coal Co., 106 Mass. 131, that a mining Com- 
pany Is not a manufacturing company wlthin the meaning of the statute impos- 
Ing upon officers and stoclîholders of manufacturing companles Uability for 
debts. In another case that a company mining coal is not a manufacturing 
Company within the meaning of the act releasing manufacturing companles 
from taxation. Appeal of Oommonwealth (Pa. Sup.) 18 Atl. 133. The above 
Is conceded by counsel for petitlonlng creditors, at whose Instance this company 
was declared a banlsrupt. But it Is contended that reducing or mlUing ore is 
manufacturing within the meaning of the act. 

The question is therefore whether the EoUins Gold & Sllver Mining Company 
was principally engaged in milling and reducing ore, and If so whether that 
business is manufacturing. 

It appears from the évidence that the property of the corporation was situ- 
atpd in Colorado, and consisted of 26 mines or mining clalms, with the necessary 
maohinery and appurtenanoes, a stamp mill whlch cost about $25,000, some 
1,200 acres of agricultural lands, and 300 or 400 acres of placer mining prop- 
erty; that the company had leased for almost the whole of the last eight years 
ail its property, and has done nothlng except reçoive the royalties or rent that 
it became entitled to under the lease. The mining of ore has been carried on 
by the lessee or his sublessees, the lessee operating the mill to grind ores so 
mined, and perhaps for other miners. So far as milling ores for others is con- 
cerned, that is not manufacturing, but rather rendering or perf ormlng labor 
or services for hire. 

I think, however, It very clear that the business carried on by the lessee 
cannot in any sensé be held to be the business of the lessor, and that on the 
above faets the company Is not principally or at ail engaged in milling and re- 
ducing ore. But even if it were, I do not tWnk that milling and reducing 
ore come within the meaning of the word "manufacturing" as used in the 
act. It Is certainly not within the commonly accepted meaning of the word, nor 
do I think it within its technical meaning. 

The words "manufacture" and "manufacturing" hâve been de&ned frequently. 
"Manufacture" has been described as anything made or manufactured by hand 
or manual dexterity or by machinery. To form by manufacture or workman- 
ship, by the hand or by machinery, to make by art and labor. To manufacture 
has been said to be "to make or fabricate from raw material by hand, by 
art or by machinery and work Into convenient forms for use." 

In Carlin v. Assurance Co., 57 Md. 515, It was held that a flour mill operated 
by steam, with a middling purifier and bran duster, belting and other machinery, 
was a manufacturing establishment, as the word was used in a policy of Insur- 
ance. Charcoal produced by burning bone and bone dust by pulverizing bone 
hâve been held manufactures of bone within the meaning of the revenue act. 
Schriefer v. Wood, 5 Blatchf. 215, Fed. Cas. No. 12,481. 

In Hawes t. Petroleum Co., 101 Mass. 385, it was held that a company, 
among the purposes of which as stated in its articles of incorporation was "re- 
flning oil coal tod other minerais," was within the provisions of an act to 
define and regulate the enforcement of the liablllties of offlcers and stockhold- 
ers of manufacturing corporations. In ail thèse cases a practieally new article 
was produced or created. The Massachusetts court held In another case that 
cuttlng natural ice and storlng it was not manufacturing. Hittinger v. Inhab- 
Itants of Westford, 135 Mass. 258. 

Brande's Encyclopœdia deflnes "manufacture" as a term employed to desig- 
nate the change or modification made by art or Industry In the form or sub- 
stance of material articles In the view of rendering them capable of satisfying 
some désire or want of man; and manufacturing Industry to consist In the 
application of art, science or labor to bring about certain modifications or 
changes of aiready existing materials. He Includes nnder the term "manufac- 

1 Now reported In 101 Fed. 422. 
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ture" ail branches of industry, wlth the exception of fishing, hunting, mining 
and such Industries as hâve for their object to obtain possession of material 
products in the state in which they are fashioned by nature. He says that the 
term Is generally applied to those departments of industry in which the raw 
material is fashioned into désirable articles by art or labor without the aid of 
the soil, but that there is no real good reason for snch limitation, and tliat it is 
obvious from the slightest considération that agriculture is nothing but a 
manufacture, for the business of the agriculturist is so to dispose of the soil, 
seed, manure or other materials, that they may supply him with other and more 
désirable products. 

This définition is certalnly going very much further than the ordinary accepta- 
tion of the term, but even in this view the industries excepted are "flshing, hunt- 
ing, and mining and such industries as hâve for their object to obtain possession 
cf material products in the state in which they are fashioned by nature," which 
■would include the industry of milling and reducing ore. Mining and milling 
would seem to be, taken together, one industry, having for Its object "to obtain 
possession of material products in the state in which the.y were fashioned 
by nature." Mining, the process of extracting from the eartn the rough ore, 
would seem to be the first step in the process, milling or reducing the second 
step, to wit: the further separating of the materials found together, the one 
from the other, and extracting from the mass the particular natural product 
desired. 

I thinli, therefore, the apphcation should be granted on the first. ground. 

As to the second ground, it would seem to be disposed of in this district 
by the case of In re Marine Machine & Conveyor Co. (D. 0.) 91 Ped. 630. It 
seems to me very clear that the admission is entirely within the authority of 
direetors of a corporation charged with the management of its affairs, and is 
not a corporate function to be exercised only by the whole body of corporate 
members. ïhe provisions as to dissolution of corporations are statutory, and 
are hased on the lawmaliing power's conception of expedieney, and do not, it 
seems to me, hâve any bearing on the présent question. 

As to the third ground: Congress, the lawmaking power, prohibited corpora- 
tions availing themselves of the provisions of the act, but allowed creditors of 
certain corporations to make them involuntary bankrupts. 

There is no limitation on the word "creditors," which could exclude creditors 
who were at the same time direetors, officers or employés'. In fact section 59, 
subd. "e," of the act, which provides that employés or relations shall not be 
counted among creditors in Computing the number who must join in involun- 
tary proceedings, limits the exclusion to those who hâve not joined in the 
pétition, elearly indicating that they may act as petitioning creditors. I do not 
think there is any reason to suppose congress intended to make any discrimina- 
tion against direetors, officers or stockholders. 

The présent proceedings were brought by three creditors, two of them were 
assignées of debts due officers or direetors of the company, and it is contended 
that the proceedings are brought with the connivance of the officers of the 
company and for some purposes of their ovsti. There is no proof that thèse 
particular claims were not valid debts of the company, but the contention is 
that they were assigned without considération and for the purpose of bringing 
thèse proceedings. 

I do not think the question of the Jui'isdiction of the court dépends in any way 
on the objects and purposes of the creditors in bringing the proceedings or 
that they acted with the knowledge and consent of officers and direetors of the 
company. Assuming the jurisdictional facts to exist, the creditors may be 
direetors or stockholders of the company, and in one sensé their action in 
bringing involuntary proceedings against the company would be to allow the 
company to avail itself of the benefits of the act, but I do not think this alone 
any objection or that it is prohibited by the statute. The act does not allow 
corporations to go into voluntary bankruptcy, but It does not seem to me that 
that should preclude creditors who happen to also be stockholders or direetors 
of the company from exercising the rights of creditors to bring involuntary pro- 
ceedings if facts of insolvency, etc., exist. 

As to the fourth ground: There was some évidence to show that the com- 
pany's property was worth the amount of its debts, but it was under lease and 
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not In the possession of the company, and although tte évidence îs not very- 
full, the fair inference frbm It Is that the company was not In ftinds to pay 
ItB current debts. The question et Its flnanclal condition was not very fuUy 
gone Into In the testlmony, principal reliance being placed by counsel on the 
other grounds, and, in the view I hâve tal^en, It seems unnecessary to pursue 
thl» point further. 

The application should be granted on the flrst ground, ail of which Is respect- 
fully reported. 

H, F. Andrews, for petitioner. 

BROWN, District Jndge. tTpon the above findings, tlie proceed- 
iBgs are dismissed upoa tke ârst ground above etuied. 



In re HOETON. 

(Circuit Court of Appeals, Eighth Circuit. Jnne 4, 1900.) 

No. 1& 

Bakkhtjptcy-^Intebest of Trustkb is Litioation in Statb Court— InjtjitO' 

TION. 

Where, four months prlor to belng adjudicated a bankrupt, a debtor sold 
certain buildings, under an agreement with the vendee that II any liens 
were established against the property the latter might discharge the same 
out of part of the purchase priée retalned by hlm, and thereafter mechan- 
Ics' liens were filed against the buildings, and suits brought to enforce the 
eame In a state court, after proceedings In banliruptcy had been Instltuted 
against the vendor, the trustée of the bankrupt Is not entitled to hâve the 
suits for the enforcement of the liens against the buildings enjoined, and 
the proceedings removed to the bankrupt court. 

Pétition for Revision of Order of the District Court of the United 
States for the District of Nebraska, in Bankruptcy. 

T. J. Mahôney, for petitioner. 

Myron L. Learned and Henry E. Maxwell (J. W. Hamilton and John 
L. Kennedy, on the brief), for respondent. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYÈR, Circuit Judge. This îs a pétition filed under section 24 
of the récent bankrupt act, to revise in matter of law an order made 
by the district court of the United States for the district of Nebraska 
in a bankruptcy proceeding. The bankrupt, the Greater America 
Exposition, a corxwration, was adjudicated a bankrupt on January 
5, 1900. Theretofore, on September 7, 1899, it had conveyed certain 
buildings which belonged to it to the Chicago House-Wrecking Com- 
pany. A part of the considération for the purchase was paid by the 
wrecking company in cash. The balance of the purchase price waa 
retained by it upon an understanding or agreement, in substance, 
that, if any liens were established against the property sold, the wreck- 
inp; company might discharge the same out of the proceeds of the 
sale which remained unpaid. Subsequently, in the months of October 
and November, varions persons filed mechanics' liens against the build- 
ings, and in due time brought suits against the wrecking company and 
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the bankrupt corporation, in a state court, to enf orce the liens. There- 
upon the trustée of the bankrupt filed a pétition in the United States 
district court to stay the prosecution of such suits. On the hearing of 
the application the district court made an order staying the prosecu- 
tion of said suits for the purpose of obtaining a personal judgment 
against the bankrupt, but it declined to stay the prosecution of the 
same against the wrecking company for the purpose of establishing 
a lien against the res. This is the order which is brought before us 
for review. We are satisfled that the order complained of was a 
proper order. We are of opinion that the bankrupt court had no right 
to stay the suit to enforce the lien as against the res in the possessiou 
of a third party, to wit, the wrecking company, although the trustée of 
the bankrupt was incidentally interested in the amount of the lien 
which might be established, by virtue of the contract which the bank- 
rupt had entered into with the vendee. The fact that a trustée in 
bankruptcy may be interested in the resuit of a litigation which is 
pending between third parties in a state court does not entitle him to 
hâve the proceedings in such action stayed, as between such third 
parties, and to hâve the controversy transferred for adjudication to 
the bankrupt court. Various questions arising under the bankrupt 
law were discussed on the argument, but we ând it unnecessary to con- 
sider them on the présent occasion. The bankrupt had made a valid 
sale of the property in controversy before proceedings in bankruptcy 
were instituted against it. It had no interest whatever in the prop- 
erty against which the plaintiffs in the suits pending in the state court 
were seeking to establish liens, and, having no interest in the property 
itself, the trustée of the bankrupt cannot successfully claim that the 
jurisdiction of the state court to establish liens against the property 
should be ousted, and that controversy transferred to the bankrupt 
court. Finding no error in the order of the district court, the péti- 
tion for review is dismissed. 



In re BLAIK et al. 
(District Court, S. D. New York. June 25, 1900.) 

1. BaNKIÎUPTCT — PrEPEKBNCBS — ReCOVEIîY by Tni^STIiE. 

Money collected on exécution and received by the créditer before tiie 
filing of a pétition in liankruptcy against tlie debtor, but within four 
months prior tliereto, altliougti it constitutes a préférence, within Bankr. 
Act 1898. § 60a, cannot be recovered back by the trustée, under section 
60b, unless it is shown that the creditor had reasonable cause to believe 
that a préférence was intended. 

2. Same — Jukisdiction of Bankruptcy Courts. 

Under Bankr. Act 1898, where a judgment was collected by exécution, 
and the money paid over to the judgment créditer before the filing of a 
pétition in bankruptcy against the judgment debtor, although within four 
months prier thereto, the court of bankruptcy has no power, in a summary 
proceeding on pétition of the trustée, to compel the creditor to repay the 
money, but the remedy of the trustée is by plenary action in a court of 
compétent jurisdiction. 

In Bankruptcy. On motion to compel creditor to repay to the 
trustée money collected on exécution, and received by the creditor, 
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fhrough an àttachment and jndgment, witliin four montlis prior to the 
flling of the pétition in bankruptcy. 

Hayes & Bitterman, for the motion. 
Zeller & Miehling, opposed. 

BKOWN, District Judge. Although the collection by exécution 
and payment to the créditer constituted a "préférence" (Bankr. Act, 
§ 60a), yet, as the money was received by the créditer before the péti- 
tion in bankruptcy was âled, the transaction thereby becamc consum- 
mated, thus differing from In re Kenney, 3 Am. Bankr, E. 353, 97 
Fed. 554. If the préférence was received by the créditer, without rea- 
sonable cause to believe a préférence was intended (Bankr. Act, § 60b), 
it seems net to be receverable back by the trustée. Hère the pétition 
dees not charge that the créditera had reasenable cause to believe the 
bankrupts to be inselvent; but enly the fact ef their insolvency at that 
time, which the créditera in their answer deny, and also deny ail 
knowledge of that fact, if true. 

Under the récent décision of the suprême court, I am of opinion 
that this transaction being cempletely executed by the payment of the 
money by the sheriff before the pétition was flled, the remedy of the 
trustée is by plenary action alêne in the state court. Sèe Hicks v. 
Knost, 2 Am. Bankr. R. 153, 94 Fed. 625; In re Knost, 2 Am. Bankr. 
R. 475; Strobel & Wilkin Co. v. Knost, 3 Am. Bankr. K. 631, 99 Fed. 
409. 

Motion denied. 



THE WINIFRED. 

(DlBtrlet Court, S. D. New York. June 25, 1900.) 

Salvach!— Amount ov Award— Towagb Services, 

ïhe W., a steamer carrying freight between New York and New Orléans^ 
(her value being $150,000, her freight $10,000, and lier cargo of the value 
of $550,000), became wholly dlsabled in a hurrlcane on the high seas^ The 
V., a steamer valued at $250,000, carrying passengers and mails from New 
York to Havana, sighted the W., and, in aaswer to her signais of distress, 
came to her assistance, and, by request of her master, towed her safely 
to the port of Nassau, 25d miles, the trip requiring about three days. A 
boat of the V. made three trips to the W., at some péril, to carry hawsers, 
twô of which parted. No other vessel was at hand, and, although the W. 
was In the track of steamers when picUed up, she was drlf ting ont of it 
Beld, that the V. was entitled to a salvage award of $23,000, In addition to 
her expènses, to be apportioned pro rata between the W., her freight and 
cargo, and to be distributed, $3.500 to the ofQcers and crew of the V.,— an 
extra allowance being made to the seamen who manned the boat,— and the 
remainder to the owners.» 

In Admiralty. Suit to recover for salvage services. 

Cowen, Wing, Putnam & Burlingham, for libelants. 

Gîenvers & Kirlin, for the Winifred. 

Maxwell Evarts and E. D. Benedict, fer the cargo. 

1 Âmount of salvage awards in fédéral courts, see note to The L&mlngton, 80 
Q 0. A. 280. 
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BKOWN, District Judge. This libel was filed to recover salvage 
compensation for services performed by tlie libelants' steamer Vigi- 
lancia, in towing the steamship Winifred and her cargo from a point 
on tbe tiigti seas, between Jupiter and the lialiamas, in latitude 29° 
8' N., and longitude 78° 7' W., about 250 miles to the port of Nassau, 
New Providence, on the 15th, lOth and 17tli of August, 1899. The 
Winifred Iiad become disabled and unmanageable in a hurricane of ex- 
trême violence with an occasional velocity from 120 to 140 miles 
per hour, which struck her on August 12th and coutinued through 
the 13th and 14th, but moderated during the night of the 14th and 
the morning of the 15th. The hurricane was the most violent which 
had been known to the master during his long expérience. 

The log of the ship from hour to hour during the 13th and 14th, 
mentions in détail the heavy seas shipped, the destruction of the 
steam steering gear, the smashing of skylights, the flooding of the 
saloon, carrying away of the smokestack, carrying away and de- 
struction of ail the small boats save one, smashing of ventilators and 
steam pipe and fouling of the pumps with coal so that they could not 
be made to work. At 2 p. m. on the 15th, the entry states that it 
was "unanimously agreed that the ship was beyond control"; and 
during that day it is stated that "ail hands were bailing water out 
from the engine room and stoke hole. Water not decreasing"; and 
that ail the sail was gone except the fore staysail. 

In the afternoon of the 15th the offlcers of the Vigilancia, bound 
on one of her regular trips with the mails from New York to Havana, 
noticing the Winifred's signais of distress, bore down towards her, 
and after an interchange of signais, in which the master of the Wini- 
fred signaled that he could not abandon his ship, that he was ont 
of provisions, and that he had no small boat iit to send out to the 
Vigilancia, the latter agreed to take the Winifred in tow and sent 
through a heavy sea a small boat of her own to the Winifred to take 
a Une for the towing cable, which was made fast. After a short 
period the cable parted, and the Vigilancia lay by until the next 
morning, when a cable was again adjusted and the towing resumed; 
but the hawser during the forenoon again parted, after which a new 
steel hawser of the Vigilancia's was made use of, and with this the 
vessel was towed safely to Nassau, arriving there between 8 and 9 
p. m. of the 17th. On leaving, the Vigilancia received from the 
master of the Winifred a certificate that the latter steamer when 
taken in tow "was in a disabled condition and totally unmanageable." 

The Vigilancia was a steamer 321 feet long by 45 feet beam, of 
about 4,000 gross tons, and valued at about |250,000. She carried 
the mails, and on this trip had 64 passengers. The Winifred was 
somewhat smaller, in the employ of the Southern Pacific Company, 
carrying cargo from New York to New Orléans without passengers. 
Her agreed value on the trial, less cost of repairs, was $150,000, her 
freight, |10,032, and her cargo about |550,000. At the time the 
Winifred was taken in tow she was in the ordinary track of steamers 
frora New York to West Indian ports. During the night of the 15th, 
however, she drifted about 50 miles to the eastward, and if not taken 
in tow by the Vigilancia, she would naturally hâve been soon out 
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ot the ordinary line of trafiOio. No other steamer at the time was 
in her vicinity. She was in every way, however, a staunch steamer, 
and though much. water reaclied the engine room and the lower hold, 
I think this came in principally from the deck and from the smashing 
of her upper works, and not from any serions leaks in the hull. 

The chiief engineer consMered that the loss of the smokestack 
might be temporarily supplied by certain devices which he had heard 
of, but which he had never executed, by means of which the vessel 
might hâve reached port in favorable weather in 10 or 12 days. So 
much damage, however, had been done to the ship, that her need of 
salvage aid was extrême; and this can in no wise be disparaged 
by the subséquent opinion of her of&cers looking backward as to 
what they might possibly hâve done. The Alaska, 23 Fed. 608; 
The T. F. Oakes (D. C.) 87 Fed. 232. I must treat the case as one 
in which the need of salvage service was urgent, the values at risk 
on the part of the Winif red large, and the Vigilancia called upon 
to render assistance under circumstances which, owing to her own 
delay already suffered from the hurricane, and the necessity of an 
expéditions delivery of the mails, made the service desired by the 
Winifred an unwelcome one, but nevertheless a service which, from 
the situation of the Winifred, it was impossible to refuse. The pas- 
sage in the small boat to the Winifred in a rough sea was accom- 
panied by some danger. This passage was made three times, owing 
to the breaking of the hawsers. After the steel haweer was properly 
attached, the towage was performed at moderate speed and with- 
ont extraordinary incidents in such a service. The injuries to the 
Vigilancia's hawsers, the loss of coal, the additional material and 
expenses, as testiâed to, amount in ail to about $1,500. 

Without dwelling further upon the particular circumstances of 
this towage service, which has no précise parallel reported, and hav- 
îng considered attentively ail the points urged by counsel, I think 
a reasonable salvage award to the Vigilancia will be $23,000, to- 
gether with her expenses of $1,500 above stated, with costs of the 
suit, including the expense of taking testimony at New Orléans and 
Baltimore; and that thèse amounts should be apportioned pro rata 
upon the ship, freight and cargo, according to their values as above 
«tated. Of this amount, $3,500 should be awarded to the offlcers and 
crew, and the residue to the owners of the Vigilancia. Of the $3,500, 
$500 should be awarded to the master of the Vigilancia and $400 
to the chief engineer in fuU of their claima; $50 to the second offi- 
cer who was in charge of the small boat upon her several trips to 
the Winifred, and $100 to the other seamen who manned the small 
boat, as an extra award for their spécial service. The residue of 
the above sum of $3,500 should be divided pro rata according to 
their wages among ail the offlcers and crew of the Vigilancia, ex- 
cept the master and chief engineer. Decreed accordingly. 
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THH CITY OF AUGUSTA. 

THE CHICAGO. 

OCEAN S. S. CO. OF SAVANNAH v. PENNSYLVANIA E. CO. 

(District Court, S. D. New Yorlr. June 26, 1900.) 

1. Collision— Steamship and Ferryboat— Passing Uknecessarily Near New- 

York PlEKS. 

It is négligent navigation for a steamship, without necessity, to run at 
a gpeed of 8 or 10 knots within 300 feet of the ends of the piers along 
the New York side of the Hudson, wliere numerous ferryboats are con- 
stantly entering and leaving their slips, which cannot be jusiifled by any 
previous practice or custom, and which renders such vessel liable for any 
resulting collision with a ferryboat. 

2. Samb— Stbam Vbssels Crossikg — Duty of Privileged Vessel. 

ïhe one of two crossing steam vessels which has the right of way has 
the right to rely on the performance by the other of her duty to keep eut of 
the way, so long as there is reasonable time and space for her to do so; 
but, when it becomes obvious that she cannot avold collision by her own 
maneuvers, it is the duty of the privileged vessel to at once stop and re- 
verse. 
8. Same— Insufficient Lookoiit. 

The Chicago, a ferryboat running between New York and the New Jer- 
sey shore, and the City of Augusta, a steamship coming in from the sea, 
came in collision near the end of the New York piers, as the Chicago 
was about to enter her slip in the night, and the Chicago was sunk, being 
struck about one-third of her length from the stem. The vessels ap- 
peared to hâve sighted each other at about the same time, which was net 
until the Chicago was about 200 feet, and the Augusta 400 or 500 feet, 
from the point of collision, although both carried the usual lights, and 
there was nothing to obstruct the view between them. The Chicago, being 
then too near the course of the Augusta to avoid collision by stopping, in- 
creased her speed and attempted to pass ahead, signaling her intention; 
at the same time the Augusta made a similar signal, neither signal being 
heard by the other vessel. Hdd, that both vessels were in fault for failing 
to sooner observe each other, and that the Augusta was further in fault 
in passing up at a speed of 8 or 10 knots within between 200 and 300 
feet of the ends of the piers, without necessity, and because she failed 
to stop and reverse until within 25 feet of the Chicago, although it was 
évident, when she was 300 feet or more distant from the point of col- 
lision, that the Chicago was attempting to pass ahead and that collision 
could not otherwise be avoided. 

In Admiralty. Cross libela for collision and pétitions for limita- 
tion of liability by the owners of both vessels. 

Eobinson, Biddle & Ward and H. Galbraith Ward, for Pennsylvania 
R. Co. 

Davies, Stone & Auerbach, Julian T. Davies, and Herbert Barry, for 
the City of Augusta and Océan S. S. Co. 

Elliott, Jones & Escher, J. J. Macklin, and Cowen, Wing, Putnam 
& Burlingham, for varions damage claimants. 

BBOWN, District Judge. A fevr minutes before 1 o'clock on the 
morning of October 31, 1899, as the steamship City of Augusta was 
coming in from sea and proceeding near the New York shore towards 
her slip at Spring street, North river, she came in collision with the 
Pennsylvania Kailroad ferryboat Chicago, which was crossing from 
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the Jersey side and was atout entering her slip at the foot of Cortlandt 
Street. The stem of the steamship struck the starboard side of the 
ferryboat a little aft of her paddle box atout one-third of lier length 
from the rear end and caused her to sink in a few minutes. Several 
of the passengers were drowned. The ferrj^boat was afterwards 
raised, but was not worth the cost of raising. Cross libels were filed by 
the owners of each vessel for their respective damages, to the amount 
of $100,000 for the loss of the Chicago, and $10,455.42 for the damages 
to the City of Augusta. Libels were flled for other damage claimants 
against the latter steamer for loss of life and for damages to property, 
to the amount of |187,888.27. The owners of each vessel thereupon 
flled pétitions to limit their liability, each, howeverj denying fault on 
its own part and alleging the other vessel to be solely responsible for 
the collision. Answers were interposed and the causes hâve been 
brought on for trial together. 

The City of Augusta, plying between New York and Savannah was 
a single-screw propeller about 302 feet long by 40 feet beam and 2,869 
gross tons. The ferryboat was 205 feet long by 65 feet beam and of 
1,006 gross tons. The Chicago left her slip on the Jersey side, wbich 
is a little further up river than the Cortlandt Street slip, New York, 
at 12:48 a. m. Her usual time in crossing from bridge to bridge is 
from 7 to 8 minutes, according to the tide. Her ordinary fuU speed 
would, therefore, be at the rate of about 7 to 8 knots. The City of 
Augusta after a détention of 11 minutes at quarantine, left there 
at 12:14 a. m. and was abreast of Castle Garden at 12:45; so that 
her full speed, making some allowance for time loat at the start in 
getting under full way, must bave been about 12 knots against the tide. 
Her steam pressure was reduced in coming up, so that above Castle 
Garden her speed was probably about 10 knots. Her master estimâtes 
her distance from shore at Castle Garden at about 900 feet. It is 
his practice as he testifies, to give the order to slow on reaching Castle 
Garden; but on this occasion, observing the central ferryboat Fan- 
wood coming across from her Jersey slip at Communipaw, whicb is 
half a mile below the Pennsylvania slip on the Jersey side, and ap- 
proaching her slip at Liberty street, he continued on without slowing 
in order to pass ahead of her, giving to the Fanwood several signala 
of one whistle, indicating that he would pass ahead. The Fanwood, 
he says, answered his third signal, turned more up river, and allowed 
him to pass her about 200 feet distant off pier 8, whereupon he gave 
the order to slow. About a minute afterwards, as he says (page 164), 
he observed the Chicago approaching her slip, and gave her euccessive- 
ly, as he testifies, at least three separate signais of one whistle, and 
kept on, intending to pass ahead of her as he had passed the Fanwood. 
He lieard no signal or answer, as he testifles, from the Chicago though, 
the Chicago gave him two whistles at about the same time. The 
pilot of the Fanwood testifles that he heard only one of thèse signais 
from the Augusta followed by an immédiate alarm, to which the 
Chicago within one or two seconds repUed with a signal of two 
blasts. Ail thèse signais were given, he says, when the Augusta was 
about off Liberty street or pier 14, which would be not over about 400 
feet from the place of collision. The master of the Augusta says that 
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after his siguals to the Chicago, he gave the order to stop his engine, 
but no order to reverse until Ms stem was within about 25 feet of her. 
The witnesses f rom the engine room state that the orders to slow, stop 
and back came very close together and almost as one. The entries 
in the engineer's log give the same time for ail, namely 12:55, because 
as he says, they were only a fraction of a minute apart. This if cor- 
rect, would indicate that the Augusta when she signaled and slowed 
was not o-^er 500 feet below the place of collision, and that the Chi- 
cago'» pilot may not hâve noticed the signal because he was preoccu- 
pied with giving his own signais and his endeavors to pasa the Au- 
gusta's bow. He testifies that the lights of the steamer coming up 
near the shore and in the loom of the shore lights, were not seen or 
distinguished by him until the Chicago was within about 400 feet 
of the end of the piers, and the City of Augusta about the same dis- 
tance below him in the river and about 175 feet nearer the piers; so 
that seeing it was impossible for him to avoid collision by stopping, 
he gave a jingle bell for extra speed, hoping to pass ahead of the 
Augusta as the only chance of escape, and that he heard no signal 
from her. 

When the Chicago was two-thirds past the Augusta, as above stated, 
she was struck at about right angles by the latter's stem, which pene- 
trated her side about 12 feet. The force of the blow swung the stern 
of the Chicago, as well as the stem of the Augusta to the eastward 
until the port side of the Chicago near the after part of the paddle 
box, was shoved against the lower corner of Starin's pier (No. 13), 
which is the next pier north of the Cortlandt Street slip. îhe ebb 
tide then set the vessels a little down river, and the Chicago sank and 
rested upon the bottom in from 37 to 47 feet of water a few moments 
afterwards. As she lay upon the bottom her lower end headed a 
little towards the New York shore, being 40 feet inside of the line of 
the outer end of Starin's pier and 190 feet outside of the lower rack of 
the ferry and 90 feet below it; while her upper end was about 130 
feet below Starin's pier and 60 feet outside of it. 

There is considérable différence in the estimâtes of the différent 
witnesses as to the distance of the collision from the New York shore. 
The master of the Augusta, claiming that she was heading straight 
towards the New York shore at the time when the Chicago had swung 
around so as to touch Starin's pier, concludes from that circumstance 
that at the moment of collision his vessel was 369 feet outside of 
Starin's pier, taking the length of the Augusta and the beam of the 
Chicago as guides. It cannot be assumed, however, that in swinging 
around, the Augusta's tuming point would be at her stem ; it would 
more probably be forward of the stern, and that would diminish the 
estimated distance. Other witnesses, moreover, including soiiie from 
the Augusta, make her heading at the time the Chicago struck the pier 
only about 4 points towards the New York shore instead of 8 points; 
and had the heading of the Augusta been directly towards the New 
York shore by a swing of 8 points, the Chicago would also hâve been 
heading straight down river and would consequently hâve struck 
against the end of the pier instead of across the corner, as ail the 
witnesses agrée. If the angle was 4 points only, the swing of the 
102 F.— 63 
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Angusta would also hâve beeij only about 4 points, which wotild re- 
âuce ber distance at the time of the collision even according to tbe cap- 
tain's niethod of computation, to about 280 feet. The pilot of the 
Chicago on the other haad, says that at the time of collision, the Chica- 
go was within about 40 or 50 feet of Starin's pier. If two-thirds of the 
Chicago's length be added to that estimate, the Augusta's stem at the 
moment of colUsion would be about 180 feet outside of Starin's pier. 
The resuit of thèse comparisons is much nearer to a substantial agree- 
ment than usually happens in such cases, and it may be assumed with- 
out any sueh errer as would be material for the purposes of this case, 
that at the time of collision the Augusta was between 200 and 300 feet 
outside of Starin's pier. 

It seems to me impossible under the circumstances above stated to 
acquit either vessel of fault. The fault of the Chicago in not having 
seen the approach of the Augusrta much earlier is clear and was not in 
fact contested on the trial. Though the effect of the electric lights 
from high buildings on shore doubtless increases the difiSculty of dis- 
tinguishing the lights of vessels coming up near the docks, it cannot 
be accepted as an excuse for not seeing a vessel with lights like the 
Augusta's, which must hâve been visible from the time the Chicago 
left her slip on the Jersey shore. There was nothing to obstruet the 
view. The lights were seen by the pilot of the Fanwood, which 
stopped and swung somewhat to the northward to let the Augusta 
pass abead of her. 

The testimony on the part of the Augusta's witnesses as to the time 
of obsei^ving the Chicago's green light, and also as regards not hearing 
the signal of two whistles given by the Chicago is so unsatisfactory, 
that the entries in the engineer's log and the testimony of her witnesses 
as to the very close signais given by the Augusta to slow, stop and re- 
verse, and the évidence from the Fanwood satisfy me that the Chica- 
go was not seen from the Augusta until she was very near, except 
possibly much earlier, when the Chicago wae near the Jersey shore, 
after which no more attention was given her until too late. The testi- 
mony of the flrst offieer who was forward with a seaman also on the 
lookoùt, who claims to hâve seen the Chicago from the time she left 
her Jersey slip, is inconsistent in différent parts of the examination; 
and at ail events no report of the Chicago's approach was made to the 
pilot house. The truth seems to be, that neither vessel was aware of 
the near approach of the other, until they were so near to each other 
that, at the speed they were going, neither master deemed himself able 
to stop in time to avoid collision. This is admitted on the part of the 
Chicago, and>*t is no doubt true as respects the City of Augusta, which 
on account pf ' her delay in slowing must at that time hâve been going 
at the rate of fpom 8 to 10 knots. If the Chicago was seen some time 
before, watch of her was not kept up; so that the want of a sharp look- 
oùt was the common faalt of both vessels. 

Comipg ,up so nearto the piers as the Augusta undoubtedly did, it 
was her duty to be espeeially cautious and observant; particularly in 
respect to ferryboats, whether coming in or going out of their slips. 
This rule is specially enjoined by inspectors' rule 9, and it bas long 
been laid down in the, adjudications independent of statutory régula- 
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tions. The Eelief, Ole. 104, 109, Ped. Cas. No. 11,693; The Favorita, 18 
Wall. 601, 21 L. Ed. 856; The Breakwater, 155 U. S. 253, 262, 15 Sup. 
et. 99, 39 L. Ed. 139. Its necessity is manifest, not only in the day- 
thne -when trafiSc is busy, but also in the nighttime when the observa- 
tion of lights near the shore is more likely to be confusing and when 
especially the attention of the pilots of ferryboats in endeavoring to 
make their slips in the strong tide, is necessarily much preoceupied 
with that duty. I must regard the Augusta as blâmable for going 
so near the shore as she undoubtedly did at such considérable speed, 
when there was no necessity for either. In the space of a third of a 
mile from Chambers street down, there are four busy ferries. At 
Cortlandt street the Augusta was over a statute mile from her destina- 
tion at Spring street. There was no good reason why she should not 
hâve kept further from the shore and come up astem both of the Fan- 
wood and of the Chicago. For a steamer of the size of the City of 
Augusta to run at 7 or 8 knots speed within 300 feet of the ends of the 
piers, is a serions embarrassment to ferryboats in entering or leaving 
their slips; it adds materially to the dangers of navigation where 
there are so many ferries; and when this is unnecessary, it cannot be 
justified by any such alleged previous practice as is hère claimed. The 
John S. Darcy (D. C.) 29 Ped. 644, 647; The Susquehanna (D. C.) 35 
Ped. 325. 

But what is more especially blâmable in the navigation of the 
Augusta, was her failure to give any order to reverse until a few sec- 
onds before collision, and her keeping on at a speed which must hâve 
been about 8 knots until within 20 or 25 feet of the Chicago, as the 
master states (page 185, 186), which must hâve been only 2 or 3 seconds 
before collision. The bows of the Chicago at that time must hâve 
been nearly 150 feet past the stem of the Augusta. No doubt under 
the starboard hand ruie, the Augusta had originally the right of way. 
She had the right to expect that the Chicago would take ail necessarj' 
steps to avoid her and to count on her doing so as long as there was 
reasonable time and space to accomplîeh it. Had the Augusta re- 
versed as soon as that point had been clearly passed by the Chicago, 
the Augusta must hâve been held without fault in that regard. But 
when it was obvions that the Chicago could not avoid collision by her 
own maneuvers, or when the Augusta had clear notice that the Chica- 
go was going ahead of her, it became the Augusta's duty to reverse 
notwithstanding her previous right of way. Even the pilot Dow, 
called as an expert in behalf of the City of Augusta, did not put the 
space required for a full stop at less than 1^ to 2 lengths, i. e. for tiie 
Chicago 300 or 400 feet. He thinks she could swing 8 points without 
forereaching over a length. This rests, however, on estimâtes only as 
to distances and not upon any verified measurements, and cannot, 
therefore, be trusted. 

The Augusta f ailed to reverse when her duty to reverse became 
plain, since the Chicago when she was from 200 to 300 feet distant 
from the Une of the Augusta's course was evidently intending to 
cross her bow. The Augusta was then probably about abreast of the 
Central Ferry slip. It was then self-evident that the Chicago, going 
at full speed could not possibly stop in time to let the Augusta pass 
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ahead of her -without collision and that she was intending to pass 
ahead. The master of tlie Augusta states in effect that at that dis- 
tance he recognized this fact (page 238). Besides this, moreover, no 
answer from the Chicago had been heard to repeated signais, as the 
master testifles, though there is no donbt that the Chicago did give 
to the Augusta a signal of two whistles, signifying that the Chicago 
would go ahead, the reason for such signal being, as her pilot stated, 
because he saw that it was impossible for him to avoid the Augusta by 
stopping, and that his only chance of escape was to run ahead of her. 
The witnesses from the Fanwood say the Augusta's position when she 
gave her signal to the Chicago, was off pier 14, which was only 450 
feet from the place of collision. The witnesses from the Augusta 
testify that they did not hear the Chicago's signal given one or two 
seconds afterwards. It was heard, however, by at least two witnesses 
from the Fanwood, which was further from the Chicago than the Au- 
gusta was, and it is testifled to also by several witnesses on the Chi- 
cago. There can be no doubt, therefore, that the signal was given. 
There is no reason why it should not hâve been heard, and attended to 
on the Augusta. That signal was also given at a time when the Au- 
gusta's witnesses claim that they were watching the Chicago, — when 
the Augusta was less than 500 feet from the point of collision; so 
that either that signal must be deemed heard on the Augusta, or else 
her pilot and lookout were not noticing her as they allège; and in 
either case not heeding or noticing her must be set down to the 
Augusta's own fault. The New York, 175 U. S. 187, 20 Sup. Ct. 67, 
Adv. S. U. S. 67, 44 L. Ed. ■ — , 

Ail the circumstances indicaté that the near présence of the Chicago 
came as a sudden surprise, through préviens inattention to her. The 
Augusta is clearly chargeable with notice of the intent of the Chicago 
to go ahead of her, if not by her signal, certainly by her position and 
speed, from the time when the Chicago was over 200 feet outside of 
the Une of the Augusta's course. After that she ran at least 350 feet 
before collision, and the Augusta ran as much or more, occupying 
about half a minute. Had the order to reverse been given by the 
Augusta when the Chicago was even a length to port, instead of wait- 
ing until the Chicago had passed over 100 feet beyond her stem, I 
hâve not the least doubt that the approach of the Augusta would hâve 
been delayed much more than the f ew seconds necessary to enable the 
Chicago to run 75 or 100 feet further, i. e. about 10 seconds, and thus 
to hâve cleared the Augusta and avoided this disaster. 

Rules 3, 6, and 9 of the board of supervising inspectors impose the 
duty to reverse upon the City of Augusta, as well as the duty to blow 
timely signais when the vessels approached within half a mile of each 
other. It is unnecessary to refer to other authorities than the récent 
cases of The New York, 175 V. S. 187, 201, 20 Sup. Ct. 67, Adv. S. U. 

S. 67, 44 L. Ed. , and The Albert Dumois, 177 U. S. 240, 253, 20 

Sup. Ct. 595, Adv. S. U. S. 595, 44 L. Ed. , and the other cases there 

cited, as regards the force of those rules and the obligation to hold in 
fault vessels that run into collision by disregarding them. The faults 
of the City of Augusta are mainly the same as those of The New 
York in the case above cited (175 U. S. 209, 20 Sup. Ct. 67, Adv. 
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S. U. s. 67, 44 L. Ed. — ), to whicli is to be added lier unnecessarj 
navigation at considérable speed so near the piers in the région of so 
many ferries. 

It is Tirged in behalf of the City of Augusta that at the time when the 
Chicago had approached within 200 or 300 feet of the place of col- 
lision, the Augusta was in extremis, and that no error in the master in 
not immediately reversing should be deemed a fault. Assuming that 
both vessels were at that moment in extremis, this défense does not 
avail either of them, since there were abundant means of observation 
before, and the situation was brought about by the several prior faults 
of the City of Augusta, as well as by the faults of the Chicago. The 
Elizabeth Jones, 112 U. S. 514, 5 Sup. Ct. 468, 28 L. Ed. 812. 

Both vessels must, therefore, be held to blâme, and the owners 
equally liable to answer for the loss and damage caused by the col- 
lision, subject to the limitation of their liability to the value of the 
vessels, to which I find the owners entitled. 

Upon the évidence submitted upon the claim for loss of life, I 
allow under the statute of this state : 

To Jane Bryson, administratrix of John Bryson, a driver 50 years 
old, who was drowned, for the beneflt of his widow and next of kin, 
the sum of $5,000. 

To Mary E. Weir, administratrix of Alexander Weir, a retail coal 
dealer, aged 30, also drowned, the sum of |7,500. 

To Elizabeth Macready, administratrix of Charles Z. Macready, 
aged 27, a milk driver and decorator, also drowned, the sum of $7,500. 

The proofs as to the other damage claims may be taken before a 
commissioner in case the parties interested do not agrée. 



THE EEPTJBLIO. 

(District Court, S. D. New York. June 30, 1900.) 

L ColIjISton— Steam Vessels Ghossing. 

A steam canal boat was prlmarily in fault for a collision in Bast river, 
close to the Brooldyn shore, caused by her attempting to cross tlie bow of 
a ferry boat, which was about to enter her slip, without giving auy signal 
of such intention, where the ferry boat was also on her starboard, and 
therefore the privileged vessel. 

2, SaMB — CONTRTBUTORY FaULT— PrIVILESED VbSSEI.. 

The one of two steam vessels crossIng which is privileged cannot be 
held liable to contribute to the damage resuiting from a collision due to 
the failure of the other vessel to keep out of the way, because she failed 
to stop and reverse as soon as she might hâve done, where, until it was 
too late to avoid the collision, she had no reasonable notice that the other 
vessel would not perform her duty. 

In Admiralty. Suit for collision. 

Cowen, Wing, Putnam & Burlingham, for libelant. 
J. J. Macklin, for respondent. 

BROWN, District Judge. At about 6 a. m. of November 12, 1898, 
as the libelant's steam canal boat Gamma, 96 feet long by 17^ beam, 
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was coming down the East river against the flood tide near the Brook- 
lyn shore, she came in coUisîoil off the lower pier of the Catherine 
Street Ferry on the Brooklyn side, with the ferry boat Eepublic, which 
had crossed from the Kew York side and was making her Brooklyn 
slip. The port bow of the ferry boat struck the starboard side of the 
Gamma about 25 feet from her stem, doing damage for which the 
above libel was filed. 

The captain of the Gamma was intending to land his wife at the 
pier or bulkhead immediately below the Catherine Ferry slip, and for 
that reason wa? directing his course towards the Brooklyn shore. 
The collision took place about 25 or 50 feet off the end of the pier that 
bounds the lower slip. The account given by the master of the Gam- 
ma is not very consistent as to the position of the two boats at différ- 
ent times Tliere is no doubt, however, that the ferry boat was seen 
by him at a considérable distance and when she was on the New York 
side of the river, and that he saw her afterwards heading towards the 
Brooklyn shore and showing both her colored lights when some 500 
feet distant from him. The Gamma was also seen from the ferry 
boat when a considérable distance oiî. The pilot of the ferry boat 
testifles that another tug was coming down river about 150 feet ahead 
of the Gamma and about the same distance further out from the 
Brooklyn shore; that he gave a signal of one whistle to both, which 
was answered by the tug but not answered by the Gamma, and that 
the tug passed under his stern at about the time of the collision ; that 
when about 500 feet from the Gamma he gave to hef a second signal 
of one blast, which was long continued, and upon which he expected 
that the Gamma would keep out of his way, but that she afterwards 
headed more towards the Brooklyn shore, attempting to cross his 
bow, seeing which the ferry boat reversed her engines, getting about 
IJ turns of her wheel backward, but not suflBcient to stop her before 
collision. The captain of the Gamma, on the other hand, hoping as 
he says to pass ahead of the Republic, increased his speed, and gave 
a signal of two whistles shortly before collision. 

The primary fanlt for this collision is plainly upon the Gamma; 
not only because she had the Eepublic on her own starboard hand, 
and for that reaaon was bound to keep out of her way, but because 
she had no right to obstruct the ferryboat's entrance to her slip by 
crossing her bow and making a landing altogether unusual without 
any proper or timely signal to warn the Eepublic of her intention. 
She gave no such signais herself, nor did she respond to the signais 
given by the Eepublic until just before collision, when her signal of 
two whistles was too late to be of any use. 

My only doubt in the case has been whether the Eepublic stopped 
and backed as soon as she had reasonable notice that this was neces- 
sary to avoid collision. If the other tug referred to, which was com- 
ing down river and which passed under the stem of the Eepublic, was 
in the position which the captain and deckhand of the Eepublic state, 
this alone would eeem to justify the Eepublic in keeping on, as she 
could not saiely back earlier, the case being practically the same aa 
that of The Clinton CD. G.) 97 Fed. 510. The testimony of the quarter- 
master, however, is that at the time of collision, the other tug was 
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several hundred feet astern of the ferry boat. If that is so, the tug's 
position was not such as to prevent earlier reversai by the Republic. 

The test of liability of the privileged vessel in such cases is, wheth- 
er she stopped aud reversed as soon as she had reasonable notice that 
the other vessel would not perform her duty of keeping out of the way, 
or could not do so; and whether by reversai at that time the collision 
v?ould probably hâve been avoided. In adjudging this question ail 
the circumstances must be taken into considération, not only the 
maneuvering power of the privileged vessel but particularly the kiud 
of vessel that is to keep out of the way, her apparent facilities for do- 
ing so and any impediments in the way. A very différent obligation 
would rest on the privileged vessel as respects a tug incumbered with 
a heavy and unwieldly tow, from that applicable to a light and easily 
maneuvering craft, which might be expected to be able to perform her 
duty of keeping out of the way within a very limited space. The 
Gamma in the présent case was light and a comparatively small boat; 
there were no obstacles in the way of performing her duty; she had 
a pilot house, like a tug, and she was apparently, so far as the pilot 
of the Kepublic could perceive, of that class of boats that can be 
handled with ease and turn or stop within a small space. The Gam- 
ma's évidence, however, is that she cannot be so easily and quickly 
handled as the ordinary tugs about the harbor. The pilot of the Re- 
public had no means of understanding this, and was justifled in acting 
upon appearances. The fact that he reversed and got a turn and a 
half of his wheel backward before collision, shows that the order to 
reverse must hâve been given at some little distance before reaching 
the Une of the Gamma's course and longer before collision than the 
estimate in seconds testified to. In prudence, I think, he should hâve 
stopped somewhat earlier; but to bave stopped so much earlier as to 
hâve been able to avoid the collision, would hâve required the Re- 
publJc to stop and reverse at a time when apparently the Gamma 
could hâve avoided the collision much more easily than the Republic 
could, and when the Gamma was rightly expected to do so. This 
the Republic was certainly not required to do, because she had a right 
to expect the Gamma to perform her duty beyond that limit of time. 
The Gamma was a much smaller boat than the Republic and apparent- 
ly capable of handling herself and stopping very much easier and 
quicker. In the position of the two vessels, therefore, it follows that 
the Republic had a right to expect that the Gamma would keep out 
of the way, and that she was able to do so, down to a time when the 
Republic by backing could no longer avoid her. The absence of any 
signal from the Gamma, gave the Republic the right to expect as- 
suredly that the Gamma would perform her duty to stop and go astern 
until it was too late for the Republic to avoid collision. Had the Re- 
public reversed a little earlier, collision would still hâve occurred. 

The case is one in which, while the fault of the Gamma is clear, the 
fault of the Republic is so doubtful, that she cannot justlv be required 
to share the loss. The City of New York, 147 TJ. S. 72", 85, 13 Sup. 
et. 211, 37 L. Ed. 84. On thèse grounds I think the libel must be dis- 
missed. 
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BALL T. WAREINGTON. (Circuit Court, E. D. Pennsylvania. May 31, 
ItOO.) No. 20. See 87 Fed. 695. A. U. Bannard and S. Morris Waln, for plain- 
tiff. E. Spencer Miller, for défendant. 

DALLAS, Circuit Judge. The court in its ctiarge explained— elearly, I ttilnlj 
— the distinction between a défense wliieh miglit hâve been interposed to tlie 
cause of action upon wliich the Kansas judgment was founded, and tlie dé- 
fense hère allowed that it (the judgment sued on) had been collusively procured. 
The only question submitted was whetber the judgment had been obtained by 
fraud. Tliis question of fact was fully argued by counsel, and the jurors were 
instructed that their verdict must bé based solely upon their answer to it. 
Therefore the verdict which was rendered necessarily involved the finding that 
the judgment had been fraudulently secured, and I cannot say that thls flnd- 
ing was, under the évidence, so plainly unreasonable as to warrant the court 
in overturning It. Indeed, I thinli it could not be set aside without disregard- 
ing the whole ténor of the opinion delivered by the court of appeals for thls 
circuit in Warrington v. Bail, 33 C. C. A. 609, 90 Fed. 404; and that it was 
there decided that such a défense is a valid one, and one which is available at 
law as well as in equity, is unquestionable. The plaintiff bas filed ten reasona 
in support of his rule for a new trial, but they need not be separately consid- 
ered. They appear to be ail substantially met by what I hâve said, and by the 
judgment of the court of appeals to which I bave referred. The rule for a new 
trial is discharged. 



BALTIMORE & O. S. W. RY. CO. v. VOIGHT. (Circuit Court of Appeals, 
SIxth Circuit. May 8, 1900.) No. 521. In Errer to the Circuit Court of tbe 
United States for tbe Western Division of the Southern District of Ohio. Har- 
mon, Colston, Goldsmitb & Hoadly, for plaintiff In error. C. M. & E. W. Cist, 
for défendant in error. No opinion. Judgment of the circuit coiwt reversed 
upon certiflcate of questions certifled to the suprême court of tbe United 
States. See 79 Fed. 561. 



BEBCHER et al. v. VANDERBILT et aJ. (Circuit Court of Appeals, Sixth 
Circuit. May 10, 1900.) No. 602. Appeal from the Circuit Court of the United 
States for the Eastern District of Miehigan. Alfred Russell and John Atkin- 
son, for appellants. Russel & Campbell, for appellees. Dismissed on stipulation 
of counsel. 



BOARD OP COM'RS OF HAMILTON COUNTY v. BLAIR et al. (Circuit 
Court of Appeals, Eighth Circuit May 28, 1900.) No. 1,399. In Error to tbe 
Circuit Court of the United States for the District of Kansas. George Getty, 
for plaintiff in error. W. H. Rossington, Charles Blood Smith, and Clifford 
Histed, for défendants in error. No opinion. Afflrmed, wlth costs. 



ROLES V. BOWMAN. (Circuit Court of Appeals, Eighth Circuit. May 23, 
1900.) No. 1,391. Appeal from the Circuit Court of the United States for the 
Western District of Arlsansas. Thomas Boles and Jacob Trieber, for appellant 
Sam W. Williams and De B. Bradshaw, for appellee. No opinion. Atfirmed, 
wlth costs, on authority of Trust Co. y. Dart, 33 G. C. A. 572, 01 Fed. 451. 
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BOSWORTH V. DUNIAP et al. (Circuit Court of Appeals, Eighth Circuit. 
May 21, 1900.) No. 1,383. Appeal from the Circuit Court of the United States 
for the District of Colorado. Cliarles J. Hughes, Jr., and Albert Smith, for ap- 
pellant. H. M. Hogg, for appellees. No opinion. Afflrmed, with costs. 



BTJRT V. LINN. (Circuit Court of Appeala, Eighth Circuit. May 8, 1900.) 
No. 1,396. In Brror to the Circuit Court of the United States for the District 
of North Daliota. Walter C. Ong and Stephen C. Miller, for plaintiff in error. 
George S. Grimes, Seth Newman, Burleigh P. Spalding, and Winfleld S. Stam- 
baugh, for défendant in errot. Motion by défendant In error to dlsmiss sus- 
tained, and writ of error dismissed, with costs. 



CHICAGO G. W. RY. CO. v. BOEHM. (Circuit Court of Appeals, Eighth 
Circuit. May 10, 1900.) No. 1,344. In Error to the Circuit Court of the United 
States for the District of Minnesota. D. W. Lawler and Lafayette Ifrench, for 
plaintiff in error. J. M. Greenman and R. J. Dowdall, for défendant in error. 
No opinion. Afflrmed, with costs. 



CITY OP DENVER et al. v. MERCANTILE TRUST CO. OP NEW YORK. 

(Circuit Court of Appeals, Eighth Circuit. May 8, 1900.) No. 1,290. Appeal 
from the Circuit Court of the United States for the District of Colorado. J. M. 
Ellis and S. L. Carpenter, for appellants. A. M. Stevenson and Charles J. 
Hughes, Jr., for appellee. No opinion. AfHrmed, with costs, on authority of 
Levis V. City of Newton (C, C.) 82 Fed. 1006. 



CIARKB et al. v. NORTHWESTERN MUT. LIFE INS. CO. et al. (Circuit 
Court of Appeals, Eighth Circuit. June 11, 1900.) No. 1,354. Appeal from the 
Circuit Court of the United States for the District of Nebraska. John L. Web- 
ster, for appellant. Howard Kennedy, Jr., James W. Carr, Martin Langdon, 
and W. R. Morris, for appellees. No opinion. Afllrmed, with costs. See 94 
Fed. 262. 



CONSTABLE v. MILLER. (Circuit Court of Appeals, Second Circuit. Janu- 
ary 31, 1899.) In Error to the Circuit Court of the United States for the South- 
ern District of New York. William B. Ooughtry, for plaintitf in error. Henry 
L. Burnett, for défendant in error. Writ of error dismissed for failure to 
print the record. 



DUFP MFG. CO. V. KALAMAZOO RAILWAY-SUPPLY CO. (Circuit Court 
of Appeals, Sixth Circuit. June 15, 1900.) No. 839. Appeal from the Circuit 
Court of the United States for the Western District of Michigan. James I. 
Kay, for appellant. F. L. Chappell, for appellee. No opinion. Decree of cir- 
cuit court afHrmed. See 102 Fed. 171. 



EAST TENNESSEE TEL. CO. v. MAYOR, ETC., OF CITY OP GREEN- 
VILLE, TENN. (Circuit Court of Appeals, Sixth Circuit. May 15, 190O.) No. 
789. Appeal from the Circuit Court of the United States for the Eastern District 
of Tennessee. Walter S. Roberts, for appellant. Dana Harmon, for appellee. 
No opinion. Decree of the circuit court reversed for want of jurisdiction. 
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EVANS-SNIDEE-BUBL CO. v. JUSTICE et al. (Circuit Court, E. D. Penn- 
sylvania. May 29. 1900.) No. 83. Richard C. Dale, for plalntiff. John G. 
Johnson, for défendants. 

DAIflAS, Circuit Judge. Upon the trial ot this case certain questions were 
prepared by counsel and submitted to the jury, to be answered by them. To 
the flrst of thèse questions the jury answered that the wool consigned to the 
défendants was shorn from sheep which, at the time of the malsing of the 
mortgage upon which the plaintifC's clalm is based, were In Blmore county; 
and the fact thus found was essential to the plaintiff's case, for it is conceded 
that, if those sheep were then in Blaiue county, the wool In question was not 
protected by the mortgage, because It had not been recorded In that county. 
The défendants hâve talien a rule for a new triai, upon the ground that this 
flnding was not supported by évidence, and, upon full investigation, I am 
satlsfied that it was not. The mortgage Itself recited that the mortgaged live 
stock was then in Elmore and Blaine countles. It contained nothing to sug- 
gest that there were not lambs In both counties; and y et the jury must hâve 
inferred from testimony that the wool In question had been shorn from 
"yearlings" (and that fact was not established to my satisfaction), and that it 
had l)een shorn from stoci: which had been In Elmore county when the mort- 
gage was made. It was testlfled, it Is true, that this particular wool was eut 
from sheep which had been seen In Elmore county. This statement, how- 
ever, was based by the witness upon the fact that, at the time he had seen 
them, they were lambs of the spring of 1898; but, conceding this fact, I flnd no 
évidence whatever to warrant the déduction from it that the wooi in contro- 
yersy was talceu from sheep which had been in Elmore county at the time of 
fie création of the mortgage, Inasmuch as there is nothing to justify a sup- 
iwsition that there were not lambs of the spring of 1898 both in Blaine and in 
Elmore counties. It follows from what has been said that tliere cannot be a 
judgment for the plaintlff upon the verdict. On the other hand, although the 
défendants' right to judgment non pbstante veredleto has Ijeen urged with 
much force, I thlnk It préférable that décision of the questions of law, which 
hâve been discussed upon the motion for that judgment, should be postponed 
■until ail the faets shall bave been finally determined; and accordingly the only 
order which will now be made Is that the défendants' rule for a new trial be, 
and It Is hereby, made absolute. 



FERGUSON CONTRACTING CO. v. MANHATTAN TRUST CO. et al. 
(Circuit Court of Appeals, Sixth Circuit. June 11, 1900.) No. 836. Appeal 
from the Circuit Court of the United States for the Northern District of Ohio. 
Henry Crawf ord, for appellant. John H. Doyle and Louis Marshall, for ap- 
pellee. No opinion. Decree of circuit court afBrmed. 



GAHEGAN v. WALKER et al. (Circuit Court of Appeals, Eighth Circuit. 
May 8, 1900.) No. 1,303. In Error to the Circuit Court of the United States for 
the Western District of Missouri. Lathrop, Morrow, Fox & Moore, for de- 
fendants in error. Motion dismissed, wlth costs, for want of prosecution. 



In re GORMULLY & JEFFREY CO. (Circuit Court of Appeals, Second Cir- 
cuit. April 30, 1900.) No. 147. Appeal from the District Court of the United 
States for the Southern District of New York. Roger M. Sherman, for appel- 
lant. D. B. Ackerman, for appellees. Before WÀLLACE, LACOMBE, and 
SHIPMAN, Circuit Judges. No opinion. Order aflirmed on opinion of com-t 
below. 95Fed. 429. 
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GRAND PORKS NAT. BANK et al. v. RHOMBERG. (Circuit Court of Ap- 
peals, Blghth Circuit. May 10, 1900.) No. 1,351. In Error to the Circuit Court 
of ttie United States for ttie District of Nortli Dalîota. Burlie Corbet and 
Charles J. Murphy, for plaintiffs in error. J. M. Coctirane and Guy C. H. Cor- 
liss, for défendant in error. Dismissed, with costs, per stipulation. 



GRE60BY T. MERCHANTS' NAT. BANK OF BOSTON. (Circuit Court of 
Appeals, First Circuit. October 23, 1896.) No. 184. An application by the ap- 
pellant to PUTNAM, Circuit Judge, for the allowance of an appeal to the su- 
prême court from the decree entered on October 23, 1896 (33 U. S. App. 703, 22 
C. 0. A. 483, 70 Fed. 083), was denied. Francis A. BrooUs, for appellant 



HALEY V. ILES et al. (Circuit Court of Appeals, Eighth Circuit. May 16, 
1900.) No. 1,374. In Error to the Circuit Court of the United States for the 
District of Colorado. "W. T. Hughes, for plaintifC In error. Henry T. Sale, for 
défendants in error. 

PER CURIAM. Cause remanded to circuit court, -with directions to vacate 
the order sustaining the gênerai demurrer, and to strike the said complalnt 
from the files, -without préjudice, and to permit the plaintiff to file a proper 
complaint under the provisions of the Colorado Code within 30 days from the 
date of such order in the circuit court, etc. 



HITCHCOCK et al. v. NORTHWESTERN MUT. LIEE INS. CD. (Circuit 
Court of Appeals, Eighth Circuit. May 14, 1900.) No. 1,358. Appeal from the 
Circuit Court of the United States for the District of Nebraska. J. H. McCul- 
loch, for appellants. Howard Kennedy, Jr., for appellee. No opinion. Af- 
firmed, with costs. 



HITCHCOCK V. NORTHWESTERN MUT. LIFE INS. CO. (Circuit Court of 
Appeals, Eighth Circuit. May 22, 1900.) No. 1,385. Appeal from the Circuit 
Court of the United States for the District of Nebraska. .T. H. McCulloch, for 
appellant John O. Wharton and William Baird, for appellee. No opinion. 
Afflrmed, with costs. 



J. B. McPARLAN CARRIAGE CO. v. SOLENAS. (Circuit Court of Appeals, 
Pifth Circuit. May 7, 1900.) No. 932. Appeal from the Circuit Court of the 
United States for the Eastern District of Louisiana. Chas. S. Rice and R. B. 
Montgomery, for appellant. R. L. Tullls, for appellee. Appeal dismissed, 
without préjudice, on motion of appellant 



JOHNSON V. CLEVELAND, P. & B. R. CO. (Circuit Court of Appeals, Sixth 
Circuit. June 11, 1900.) No. 794. In Error to the Circuit Court of the United 
States for the Northern District of Ohio. L. A. Russell, for plaintifC in error. 
Ford, Henry, Baldwin & McGraw, for défendant in error. No opinion. Judg- 
ment of circuit court afflrmed. 



JONES V MERCHANTS* NAT. BANK OF BOSTON. (Circuit Court of Ap- 
peals, First Circuit. October 23, 1896.) No. 181. An application by the appel- 
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lant to PTJTNAM, Circuit Judge, for the allowance of an appeal to the suprême 
court froin the decree entered on October 23, 1896 (33 U. S. App. 703, 22 O. 0. 
A. 488, 76 Ted. 683), was denied. Francis A. Broolcs, for appellant 



KEHEES et al. v. EXCHAN«B NAT. BANK OF POLO, ILb. (Circuit Court 
cf Appeals, Sixth Circuit. June 11, 1900.) No. 784. In Error to the Circuit 
Court of the United States for the Northern District of Ohio. Clarenee Brown, 
for plaintifC in error. Alexander L. Smith, for défendant in error. No opinion. 
Judgment of circuit court afUrmed. 



LASCELLES V. BIDWBLIi. (Circuit Court, S. D. New Yorlj. March 19, 
1900.) Motion for Preiiminary Injunction. Charles Henry Butler, for the mo- 
tion. Henry L. Burnett, U. S. Atty., opposed. 

IiACOMBE, Circuit Judge. Itfotion denied on authority of Cruiclîshanli v. 
Bidwell, 176 U. S. 73, 20 Sup. Ct. 280, 44 L. Ed. — . Complainant has an adé- 
quate, summary, ajad expéditions remedy at law under the customs adminis- 
trative act. 



McMILLAN et al. v. McKBE. (Circuit Court of Appeals, Eighth Circuit. May 
28, 1900.) No. 1,389. In Error to the United States Court of Appeals in the In- 
dian Territory. W. A. Ledbetter and S. T. Bledsoe, for plaintifCs in error. 
Stuart Dennee, for défendant in error. Dlsmissed, with costs, pursuant to rule 
23 (31 0. C. A. clxiii., 90 Fed. clxlli.), on motion of défendant in enor. 



MISSOURI PAO. ET. CO. T. UNITED STATES. (Circuit Court of Appeals, 
Eighth Circuit. May 23, 1900.) No. 1,040. Appeal from the Circuit Court of 
the United States for the District of Kansas. Alexander G. Cochran, C. E. 
Benton, J. H. Richards, and Ralph Richards, for appellant. I. E. Lambert and 
W. C. Perry, for appellee. No opinion. Affirmed, without costs to either party 
in thls court. 



MONSARRAT v. MERCANTILE TRUST CO. (Circuit Court of Appeals, 
Sixth Circuit. June 5, 1900.) No. 816. Appeal from the Circuit Court of the 
United States for the Southern District of Ohio. Swayne & Swayne, Thomas 
E. Powell, and Charles H. Stephens, for appellant Morrison R. Waite, Law- 
rence Maxwell, Jr., Parsons, Shepard & Ogden, and Alexander & Green, for 
appellee. Dismissed under rule 23 (31 C. C. A. clxiii., 90 Fed. clxiii.). 



In re MORRIS et al. (Circuit Court of Appeals, Second Circuit. May 5, 
1900.) No. 168. Appeal from the District Court of the United States for the 
Southern District of New Yorli. M. R. Crow, for appellant Morris. Wm. L. 
Marshall, for appellant Boulier. AUan McCulloch, for appellee. Before WAL- 
LACE, LACOMBE, and SHIPMAN, Circuit Judges. No opinion. Affirmed on 
the opinion of the court helow. 98 Fed. 711. 



PEASB V. WHITE MFG. CO. et al. (Circuit Court of Appeals, Eighth Cir- 
cuit. May 14, 1900.) No. 1,192. Appeal from the Circuit Court of the United 
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States for the District of Minnesota. P. H. Gunckel and William H. Blodgett, 
for appellant. A. 0. Paiil and C. G. Hawley, for appellees. No opinion. Af- 
firmed, with costs, on authority of the opinion of the circuit court. 89 Fed. 589. 



PICKERT LAND, GRAIN & STOCK-RAISING CO. V. LINN et al. (Circuit 
Court of Appeais, Eighth Circuit. May 8, 1900.) No. 1,395. In Error to the 
Circuit Court of the United States for the District of North Dakota. Walter C. 
Ong and Stephen 0. Miller, for plaintiff in error. George S. Grimes, Seth New- 
man, Burleigh F. Spalding, and Wlnfield S. Stambaugh, for défendants in er- 
ror. Motion by défendants in error to dismiss sustalned, and writ of error dis- 
mlssed, with costs. 



PIRIB et al. T. CHICAGO TITLE & TRUST CO. In re FRANK et al. (Cir- 
cuit Court of Appeais, Seventh Circuit. June 22, 1900.) No. 698. Appeal from 
the District Court of the United States for the Northern Division of the North- 
ern District of Illinois. Zach Hofhelmer, A. J. Pflaum, S. O. Levinson, and 
Jos. W. Moses, for appellants. Eli B. Felsenthal, Milton J. Foreman, and Her- 
man Frank, for appellee. Before WOODS and GROSSGUP, Circuit Judges. 

PBR CURIAM. It is agreed by counsel that the question presented upon 
this record is identical with that decided by thls court In Columbus Electric 
Co. V. Worden, 39 G. C. A. 582, 99 Ped. 400; In re Ft. Wayne Electric Corp., 
Id. The order below Is therefore aflirmed. 



PITTSBURG, C, ST. L. & C. R. CO. r. LONG ISDAND LOAN & TRUST 
CO. (Circuit Court of Appeais, Seventh Circuit. January 31, 1899.) No. 241. 
Appeal from the Circuit Court of the United States for the District of Indiana. 
Lavyrence Maxwell, Jr., and Charles E. Burr, for appellant. E. W. Kittredge 
and Joseph Wilby, for appellee. Dismissed on stipulation. 



PURCELL MILL & ELEVATOR CO. v. KIRKLAND. (Circuit Court of Ap- 
peais, Eighth Circuit. May 17, 1900.) No. 1,199. In Error to the United States 
Court of Appeais In the Indian Territory. Nathan Frank, J. W. Hocker, and 
Zol. J. Woods, for plaintiff in error. Yaneey Lewis, Henry M. Furman, C. L. 
Herbert, and Jesse Hill, for défendant in error. Dismissed, with costa. 



ST. CHARLES CAR CO. v. HOUSE et al. CORBETT v. SAME. (Circuit 
Court of Appeais, Flfth Circuit. May 15, 1900.) Nos. 901, 902. Appeais from 
the Circuit Court of the United States for the Eastern District of Texas. Wal- 
ter Gresham and D. P. Rowe, for appellant. F. C. Diliard, J. W. Terry, and 
T. W. Ford, for appellees. Before FARDEE and SHELBY, Circuit Judges, and 
MAXEY, District Judge. 

PARDEE, Circuit Judge. Thèse two appeais are In the same case and on 
the same record as the appeal In Railway Co. v. House (C. C. A.) 102 Fed. 112, 
and the motions to dismiss the appeais assign the same grounds as in the 
latter-mentioned case. There Is no distinction of any moment In the matter of 
appeal in thèse cases. For the reasons assigned in Railway Co. v. House, the 
motions to dismiss are overruled. 



SULUVAN et al. v. DENISON. (Circuit Court of Appeais, Eighth Circuit 
May 16, 1900.) No. 1,370. Appeal from the Circuit Court of the United Statea 
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for the District of Colorado. Charles M. Campbell, for appellants. Charles H. 
loU and Weed Munro, for appellee. Appeal dlsmissed, witb costs, on motion 
of appellee. 



SUTHERLAND v. DELAWARE WATBR CO. (Circuit Court of Açpeals, 
Slxth Circuit May 10, 1900.) No. 830. Appeal from the District Court of the 
TJnlted States for the Southern District of Ohio, in Banliruptcy. J. W. Mooney, 
for appellant. F. M. Marlott, for appellee. Dlsmissed upon stipulation of 
counsel. 



TEXAS & P. RY. CO. v. GLANOY. (Circuit Court of Appeals, Fifth Cir- 
cuit. January 11, 1809.) No. 720. In Brror to the Circuit Court of the United 
States for the Eastern District of Texas. T. J. Freeman, for plalntiff in error. 
D. W. Humphreys and W. P. McLean, for défendant in error. Dlsmissed, on 
stipulation of counsel, under rule 20 (31 C. 0. A. clxil., 90 Fed. clxii.). 



TOURTE V. VAN NOSTRAND. (Circuit Court of Appeals, Flfth Circuit 
February 1, 1809.) Np. 737. In Error to the Circuit Court of the United 
States for the B^stern District of Louisiana. A. E. & Oliver S. Livandais, for 
plaintlfC in error. E. H. Farrar, for défendant in error. Dlsmissed, on stii)- 
ulation, pursuant to rule 20 (31 C. C. A. clxll., 90 Fed. clsii.). 



In re TURNER. (Circuit Court of Appeals, First Circuit April 20, 1900.) 
No. 300. G. Philip Wardner, George B. Curry, and Florence F. Sullivan, Jr., 
for petitloner. Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. On motion of the petitloner, the pétition 19 dlsmissed, without 
ccsts. 



UNITED STATES V. PBRALTA (GWINN et al., Interveners). (District 
Ciourt, N. D. California. May 28, 1900.) No. 100. On Demurrer to New Inter- 
vening Pétition. Former opinion (99 Fed. 618) reaffirmed. Boyd & Fifield, for 
petitloner. Franls L. Coombs, U. S. Atty. 

HAWLBY, District Judge (orally). The pétition of Mary B. H. Gwinn as 
intervener herein having been heretofore dlsmissed, without préjudice, a new 
pétition has been filed by her and one Mlers F. Truett asking the court to 
grant the same relief as was prayed for in the former pétition. To this péti- 
tion a demurrer has been interposed upon the ground, among others in said 
demurrer specifically mentioned, "that the pétition herein does not state facts 
sufficient to warrant or authorize the court in granting the relief prayed for." 
The présent pétition is not subject to the objection made at the former hearing 
to the form of the pleadings, and that portion of the opinion which diseusses 
that question may be said to be now eliminated from the case, because the 
présent pétition does set forth the steps that were talien, and the orders and 
decrees that were made and rendered, by the district court after the entry of 
the decree of Novémber 30, 1S59 (flled December 1, 1859), and states in détail 
certain facts concemlng the plat of survey of Novémber 25, 1895, made by the 
surveyor gênerai, upon which the petitioners rely, and the action of the of- 
ficers of â>e gênerai laud office In regard thereto. It wlll thus be seen that 
there are many détails in the facts set out in thls pétition that were not em- 
bodied in the former pétition. But thèse addltional facts slmply présent the 
questions herein involved more clearly and distinctly than before. The légal 
principles are precisely the same as were presented, discussed, and decidcd by 
this court in U. S. v. Peralta, 99 Fed. 618, and the views thereln expressed are 
as applicable to this pétition as to the former one. The reasons given by the 
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assistant commlssioners of the gênerai land office to the surveyor gênerai 
(whieh are annexed to aud made a part of the pétition) for refusing the petl- 
tioner's request for ttie issuance of a patent in accordanee with the survey of 
the surveyor gênerai of California made in 1895 are in ail respects consistent 
with the views expressed in the former opinion. Their conclusion in regard 
thereto is identical, viz. "that the particular matter raised by the petitioner 
has long since hecome res judicata." In the light of ail of the facts, and of the 
considération heretofore given to this case, I deem it unneeessary to again 
diseuss the same questions. It is enough to say that I hâve earefully read the 
pétition and the elaborate and exhaustive brief flled by the learned counsel on 
behalf of the petitioners, and examined the numerous authorities eited therein, 
and my conclusion is that the demurrer should be sustained, the motion of the 
petitioners be denied, and the pétition dismissed. It is so ordered. 



UNITED STATES v. UNION PAC. RY. CO. et al. (Circuit Court of Appeals, 
Blghth Circuit. May 14, 19(X).) No. 652. In Brror to the Circuit Court of the 
United States for the District of Kansas. W. C. Perry and I. E. Lambert, for 
plaintifC in error. A. L. Williams, N. H. Loomis, and E. W. Blair, for défend- 
ants in error. No opinion. Affirmed, without costs to either party in this 
court. See 84 Fed. 1022. 



WALLACE V. BOMAR. (Circuit Court of Appeals, Pifth Circuit. January 
24, 18Ô9.) No. 778. In Error to the Circuit Court of the United States for the 
Northern District of Texas. C. W. Starling and U. P. Short, for plaintifC in 
error. A. M. Carter and J. E. Bomar, for défendant in error. Dismissed on 
stipulation of counsel. 



WELSBACH LIGHT CO. v. SUNLIGHT INCANDESCENT GAS-LAMP CO. 
(Circuit Court of Appeals, Second Circuit. February 28, 1899.) Appeal from 
the Circuit Court of the United States for the Southern District of New Yorlj. 
Charles G. Coe, for appellant. John R. Bennett, for appellee. Appeal dis- 
missed for failure to print the record. See 87 Ped. 221. 
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